170 Law or LEecistATivi JURISDICTION

no legislative jurisdiction over the area to which the milk was
delivered. In holding that California could not enforce its
regulations, the court said (pp. 294-295):

The exclusive character of the jurisdiction of the United
States on Moffett Field is conceded. Article I, § 8,
clause 17 of the Constitution of the United States
declares the Congress shall have power “To exercise
exclusive Legislation in all Cases whatsoever, over” the
District of Columbia, “and to exercise like Authority
over all Places purchased by the Consent of the Legis-
lature of the State in which the Same shall be, for the
Erection of Forts, Magazines, Arsenals, dock-Yards,
and other needful Buildings; * * *.”

When the federal government acquired the tract, local
law not inconsistent with federal policy remained in
force until altered by national legislation. The state
statute involved was adopted long after the transfer of
sovereignty and was without force in the enclave. It
follows that contracts to sell and sales consummated
within the enclave cannot be regulated by the California
law. To hold otherwise would be to affirm that Cali-
fornia may ignore the Constitutional provision that
“This Constitution, and the laws of the United States
which shall be made in Pursuance thereof; * * * shall
be the supreme Law of the Land; * * *.” It would be
a denial of the federal power “to exercise exclusive Leg-
islation.”  As respects such federal territory Congress
has the combined powers of a general and a state gov-
ernment,

The answer of the State and of the court below is one
of confession and avoidance—confession that the law
in fact operates to affect action by the appellant within
federal territory, but avoidance of the conclusion of
Iinvalidity by the assertion that the law in essence

W.m Fm regulation of conduct wholly within the state’s
jurisdiction,
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The court below points out that the statute regulates
only the conduct of California’s citizens within its own
territory; that it is the purchasing, handling, and proc-
essing by the appellant in California of milk to be sold
below the fixed price—not the sale on Moffett Field—
which is prohibited, and entails the penalties preseribed
by the statute. And reliance is placed upon the settled
doctrine that a state is not disenabled from policing
its own concerns, by the mere fact that its regulations
may beget effects on those living beyond its borders.
We think, however, that it is without application here,
because of the authority granted the federal govern-
ment over Moffett Field.

In the light of the history of the legislation, we are
constrained to find that the true purpose was to punish
California’s own citizens for doing in exclusively federal
territory what by the law of the United States was there
lawful, under the guise of penalizing preparatory con-
duet occurring in the State, to punish the appellant for
a transaction carried on under sovereignty conferred by
Art. I, § 8, clause 17 of the Constitution, and under au-
thority superior to that of California by virtue of the
supremacy clause.®

In the Pennsylvania case, which involved an area not subject
to exclusive legislative jurisdiction, a contrary conclusion was
reached. The court said (p. 269):

*In Consolidated Milk Producers v. Parker, 19 Cal. 2d 815, 123 P. 2d 440
(1942), the court held a sale of milk within an exclusive Federal jurisdiction
area not subject to State price regulation. The Attorney General of Cali-
fornia ruled similarly even earlier. Op. A. G., Ceal.,, No. NS1905 (Aug. 26,
1939). But in Commonwealth v. Rohrer, 37 Pa. D. & C. 410 (1937), which
involved similar facts, the court held that while the State has no juris-
diction with respect to crime committed wholly within an exclusive Fed-
eral area it does have jurisdiction over a crime, the essential elements of
which were committed within the State, even though other elements thereof
were committed in the ceded territory.
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seem that, under this view, the laws of the State governing
matters on which the Federal Government had not legislated
would be fully effective in such areas. Finally, in view of the
opinion expressed by the majority of the Court in the Pennsyl-
vama case that Congress could direct noncompliance with the
State regulation involved in that case, the dissenting justice’s
suggestion that noncompliance in areas of exclusive legislative
Jurisdiction must be based on a similar congressional direction
would, it seems, serve to nullify legal distinctions between the
two types of areas.

In a second dissent in the California case, there were ex-
pressed views somewhat similar to those indicated above. The
other dissenting justice stated (p. 300):

Enough has been said to show that the doctrine of
“exclusive jurisdiction” over federal enclaves is not an
imperative. The phrase is indeed a misnomer for the
manifold legal phases of the diverse situations arising
out of the existence of federally-owned lands within a
state—problems calling not for a single, simple answer
but for disposition in the light of the national purposes
which an enclave serves. If Congress speaks, state
power is of course determined by what Congress says.
If Congress makes the law of the state in which there
is a federal site as foreign there as is the law of China,
then federal jurisdiction would really be exclusive. But
short of such Congressional assertion of overriding au-
thority, the phrase “exclusive jurisdiction” more often
confounds than solves problems due to our federal sys-
tem,

This suggestion that congressional action is an imperative to
establish exclusive Federal legislative jurisdiction is, of course,
subject to the same comment as is applicable to similar views
expressed by the other dissenting justice. However, the sec-
ond dissenting justice also deplored the varied results which
are effected by different degrees of Federal jurisdiction, and
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after citing some incongruities which might arise, he stated
(p. 302):

These are not far-fetched suppositions. They are the
inevitable practical consequences of making decision
here depend upon technicalities of “exclusive jurisdic-
tion”—legal subtleties which may become relevant in
dealing with prosecution for crime, devolution of prop-
erty, liability for torts, and the like, but which as a mat-
ter of good sense surely are wholly irrelevant in defining
the duty of contracting officers of the United States in
making contracts in the various States of the Union,
where neither Congress nor the authoritative voice of
the Army has spoken. In the absence of such assertion
of superior authority, state laws such as those here
under consideration appear, as a matter of sound pub-
lic policy, equally appropriate whether the federal ter-
ritory encysted within a state be held on long or short
term lease or be owned by the Government on what-
ever terms of cession may have been imposed.

The majority opinion in the California case anticipated the
dissents and alluded to the suggestions contained in them as
follows (pp. 295-296) :

We have this day held in Penn Dairies v. Milk Control
Commission, ante, p. 261, that a different decision is
required when the contract and the sales occur within a
state’s jurisdiction, absent specific national legislation
excluding the operation of the state’s regulatory laws.
The conclusions may seem contradictory; but in pre-
serving the balance between national and state power,
seemingly inconsequential differences often require di-
verse results. This must be so, if we are to accord to
various provisions of fundamental law their natural ef-
fect in the circumstances disclosed. So to do is not to
make subtle or technical distinetions or to deal in legal
refinements. Here we are bound to respect the relevant
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ter is Surplus Trading Co. v. Cook, 281 U. S. 647 (1930),
wherein the Supreme Court held that Arkansas was without
authority to tax privately owned personal property located on
a military reservation which was purchased by the Federal
Government with the consent of the legislature of the State
in which it was located. The Supreme Court based its con-
clusion on the following proposition of law (p. 652):

It long has been settled that where lands for such a
purpose are purchased by the United States with the
consent of the state legislature the jurisdiction thereto-
fore residing in the State passes, in virtue of the con-
stitutional provision [viz., article I, section 8, clause 17],
to the United States, thereby making the jurisdiction
of the latter the sole jurisdiction.

In reaching its conclusion, the Supreme Court cited early cases
such as Commonwealth v. Clary, 8 Mass. 72 (1811); Mitchell
v. Tibbetts, 17 Pick. 298 (Mass., 1836); United States v.
Cornell, 25 Fed. Cas. 646, No. 14,867 (C. C. D.R. 1., 1819); and
Sinks v. Reese, 19 Ohio St. 306 (1869). The Supreme Court
also quoted with approval the statement which was made in
reliance on these same early cases in Fort Leavenworth R. R.
v. Lowe, supra, at 537:

These authorities are sufficient to support the proposi-
tion which follows naturally from the language of the
Constitution, that no other legislative power than that
of Congress can be exercised over lands within a State
purchased by the United States with her consent for one
of the purposes designated; and that such consent under
the Constitution operates to exclude all other legisla-
tive authority.

In the Cook case the area had been purchased by the Federal
Government with the consent of the legislature of the State,
jurisdiction thereby passing to the United States under clause
17. In Standard Oil Company of California v. California, 291
U. S. 242 (1934), the Supreme Court held that a cession of
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exclusive legislative jurisdiction to the Federal Government
by a State also served to deprive the latter of the authority to
lay a license tax upon gasoline sold and delivered to an area
which was the subject of the jurisdictional cession.® The Su-
preme Court said (p. 244):

* Other decisions denying State taxing power: Yellowstone Park Transp.
Co. v. Gallatin County, 31 F. 2d 644 (C. A. 9, 1929), cert. den., 280 U. 8. b55
(1929), (personal property tax); State v. Blair, 238 Ala. 377, 191 So. 237
(1939), (gasoline excise tax, but the same tax held applicable to with-
drawals of gasoline within the State for transportation to an exclusive
Federal jurisdiction area: Pan American Petroleum Corp. v. Alabama,
67 F. 2d 590 (C. A. 5, 1933)); O’Pry Ilcating & Plumbing Co. v. State,
241 Ala. 507, 3 So. 2d 316 (1941), (tax on privilege of doing business) ;
0p. A. ¢, Cal., LB 101/381 (Feb. 17, 1930), id. LB 107/450 (Jan. 10, 1931),
(personal property taxes) ; id. No. 10328 (Nov. 19, 1935), (property tax on
motor vehicles) ; Op. 4. G-, Conn. (Aug. 3, 1944), (old age assistance tax) ;
Op. A. G., Fla., 049-146 (Apr. 4, 1949), (personal property tax); Moline
Water Power Co. v. Coz, 252 111. 348, 96 N. E. 1044 (1911), (real property
tax on water power) ; Op. A. G. Kan. (May 4, 1953), (tax on leasehold or
similar interest privately held for industrial purposes) ; Hardin Counly
Board of Supervisors v. Kentucky Limousines, 293 8. W. 2d 239 (Ky., 1956),
(ad valorem tax on autos as personal property) ; Opinion of the Justices,
1 Metc. 580 (Mass., 1841), (poll or property taxes, cf. United Stlates v.
Cordy, 58 F. 2d 1013 (D. Md., 1932), where sales tax held inapplicable be-
cause of the terms of the statute) ; Op. 4. G., Mo. (Nov. 5, 1937), (tax on
athletic show, contrary view reached in Op. A. G., Mo. (May 29, 1941),
where no exclusive Federal jurisdiction involved) ; Stete ew rel. Board of
Commissioners v. Bruce, 104 Mont. 500, 69 P. 2d 97 (1937), and 106 Mont.
322, 77 P. 2d 403 (1938), eff’d., 305 U. 8. 577 (personal property tax), but
see Valley County v. Thomas, 109 Mont. 345, 97 P. 2d 345 (1939), cf. County
of Cherry v. Thacher, 32 Neb. 350, 49 N. W. 351 (1891), (personal property
tax upheld on ground that legislature had not parted with jurisdiction for
such taxation, although no taxation reservation contained in cession stat-
ute) ; Matter of Grant, 83 Misc. 257, 144 N. Y. Supp. 567 (Sur. Ct, 1913),
aff'd., 166 App. Div. 921, 151 N. Y. Supp. 1119 (Sup. Ct. 1st Dept., 1915),
(inheritance tax); Op. A. G., Ohio, No. 3042 (1925), p. 783 (tax on prop-
erty) ; Winston Bros. Co. v. State Tax Commission, 156 Ore. 505, 62 P. 2d
7 (1936), cert. den., 301 U. S. 689, partially rev’d. in Winston Bros. Co. V.
Galloway, 168 Ore. 109, 121 P. 2d 457 (1942), (tax on privilege of a foreign
corporation to do business) ; Atkinson v. State Taw Comm'n, 156 Ore. 461,
62 P. 2d 13 (1936), (tax on privilege of a foreign corporation to do busi-
ness), rev'd. on reh. and reversal afirmed in 308 U. 8. 20 (1938), on the
ground that the United States had not acquired exclusive jurisdiction;
Op. A. Q., Texas, R-2801 (tax on leased computers) ; Concessions Co. V.
Morris, 109 Wash. 46, 186 Pac. 635 (1919), (personal property tax); a
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182 LAw oOF LEGISLATIVE JURISDICTION

208 N. Y. 269,101 N. k. 891 (1913).* A State cannot, without
an express reservation of authority to do so, enforce in an area
under Federal legislative jurisdiction the regulatory features
of its Alcoholic Beverage Control Act. Collins v. Yosemite
Park Co.,304 U. 8. 518 (1938).”* Nor may a State license, un-
der its Alcoholic Beverage Control Act, sale of liquor in an area
which is within the exterior boundaries of the State but under
exclusive Federal jurisdiction. Petersen v. United States, 191
F.2d 154 (C. A. 9, 1951), cert. den., 342 U. S. 885.

under the exclusive jurisdiction of the United States. Memo Apr. 5, 1949
from General Counsel to Manager of Reservoir and Community Relations,
Tennessee Valley Authority. See also Air Terminal Services, Inc. v. Reni-
zel, 81 F. Supp. 611 (E. D. Va., 1949), and Nash v. Air Terminal Services,
Inc., 85 F. Supp. 545 (E. D. Va,, 1949). Such segregation laws are in-
applicable either to patients or personnel of Army treatment facilities irre-
spective of the jurisdictionai status of the installation. Op. J. A. G., Army,
1943/19368 (Dec. 23, 1943).

“But in State v. Mimms, 43 N. M. 318, 92 P. 2d 993 (1939), cert. den.,
308 U. S. 626 (1940), the State court held that, notwithstanding the trans-
fer of exclusive jurisdiction from the State to the United States (but it is
not clear that any transfer occurred), the State’s jurisdiction “to tax and
regulate the liquor industry within its boundaries will not be presumed to
have been legislated away” unless such cession can be clearly found in the
statute. The Attorney General of Texas has held, however, that a license
to sell beer was necessary only absent a showing of transfer to Federal
Government of jurisdiction over the place of sale. Op. A. G., Tex., No.
0-3903.

*This ruling has been followed by several Federal Departments. E. g.:
the Department of the Navy has held that the provisions of the Virginia
Beverage Control Act do not apply to sales on lands under the exclusive
jurisdiction of the United States. Op.J. 4. G., Navy, JAG:11:1: RLB: imz
(Nov. 5, 1952). The Department of the Army has expressed the view that
State law pertaining to the methods of dispensing liquor and the various
restrictions placed on tavern keepers have no application on areas over
which the United States exercises exclusive jurisdiction. Op. J. A. G., Army,
414.1 (May 17, 1940). The Department of the Interior has expressed the
opinion that a State license is not required for sales either on Governinent-
owned or private land within the boundaries of a national park under
exclusive Federal jurisdiction. Undated memo from Acting Director to
Regional Director, Region 2, National Park Service, Department of the
Interior. A business privilege tax, being in the nature of a license to do
business, may not be imposed by the State on persons doing business in a
Federal enclave notwithstanding State reservation of the power of taxa-
tion. Op. A. @., Cal,, No. 10,467 (Jan. 14, 1936).

RELATION OF STATES TO HEDERAL ENCLAVES 183

And, it appears, a State may not prevent, tax, or regulate the
shipment of liquor from outside of the State to an area within
the exterior boundaries of the State but under exclusive Federal
legislative jurisdiction. Johnson v. Yellow Cab Transit Co.,
321 U. S. 383 (1944) ;** see also State v. Cobaugh, 78 Me. 401
(1886) ; and Maynard & Child, Inc. v. Shearer, 200 S. W. 2d
790 (Ky., 1956). But it has been held that a wholesaler may
not make a shipment of liquor to an area within the same State
which is subject to exclusive Federal jurisdiction under a license
from the State to export liquor, nor to an unlicensed purchaser
in the area where the wholesaler’s license for domestic sales
limited such sales to licensed purchasers. McKesson & Rob-
bins v. Collins, 18 Cal. App. 2d 648, 64 P. 2d 469 (1937).
And an excise tax has been held applicable to liquor sold to
(but not by) retailers located on Federal enclaves, where the
tax is on sales by wholesalers. Op. 4. G., Cal., No. 10,255
(Oct. 8,1935).

State laws (and local ordinances) which provide for admin-
istrative action have no application to areas under exclusive
Federal legislative jurisdiction.”* State and local governments
cannot enforce ordinances relating to licenses, bonds, inspec-
tions, etc., with respect to construction in areas under exclusive

* On the basis of this ruling of the Supreme Court the Department of the
Army has taken the position that a State has no authority to prohibit the
importation of liquors destined for military reservations, Op. J. A. G., Army,
1954/5868 (July 12, 1954), or to require that the liquors so consigned be
channelled through State warehouses and subjected to taxes and other
charges, id. 1953/7206 (Sept. 15, 1953) ; and the Department of the Navy
has expressed the view that shipment of alcoholic beverages from outside
a State to an officers’ club on a naval reservation within the State under
the exclusive jurisdiction of the United States is not an importation into the
State. Op. J. A. G., Navy, L14-1 (410108), (May 5, 1941).

The Attorney General of Missouri has ruled that the State has no right
to tax or regulate liquors imported into an exclusive legislative jurisdiction
area. Ops. A. @, Mo. (Apr. 26, 1936; Jan. 15, 1940; and June 12, 1942).
The Attorney General of Connecticut has ruled similarly, Op. A. G., Conn.
(Oct. 26, 1937) : as has the Attorney General of Ohio, Op. A. @., Ohio,
No. 1320 (1937), p. 2255 ; id. No. 3838 (1954), p. 265.

* See p. 161 et seq., supra.
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186 I.aw or LEGISLATIVE JURISDICTION

Status of State and municipal services—The Comptroller
General of the United States consistently and on a number of
occasions has disapproved proposed payment by the Federal
Government to a State or local government of funds for fire-
fighting on a Federal installation, either for services already
rendered or for services to be rendered on a contractual basis.*®
In support of his position he has maintained that there exists
a legal duty upon municipal or other fire-fighting organizations
to extinguish fires within the limits of their municipal or other
boundaries. He has not, in his decisions on these matters, dis-
tinguished between areas which are and those which are not
under the legislative jurisdiction of the United States.?

The Comptroller General has indicated that his views relat-
ing to fire-fighting extend to other similar services ordinarily
rendered by or under the authority of a State. See 6 Comp.
Gen. 741 (1927); Comp. Gen. Dec. B-50348 (July 6, 1945) ; cf.
id. B-51630 (Sept. 11, 1945), where estimates and hearings
made clear that an appropriation act was to cover cost of police
and fire protection under agreements with municipalities. In
disapproving a proposed payment to a municipality for fire-
fighting services performed on a Federal installation, he said
(24 Comp. Gen. 599, 603) :

* * * if a city may charge the Federal Government for

the service of its fire department under the circum-
stances here involved, would it not follow that a charge
could be made for the service of its police department,
the services of its street-cleaning department and all
similar service usually rendered by a city for the benefit
and welfare of its inhabitants.

®»24 Comp. Gen, 599 (1945) ; 26 Comp. Gen. 382 (1946) ; 30 Comp. Gen.
376 (1951) ; see also Comp. Gen. Dec. B-126228 (Jan. 6, 1056) ; id. B-105602
(Dec. 17, 1951) ; id. B-28369 (Sept. 22, 1942).

#* See discussion in chapter 8, infre, particularly p. 238 et seq., infra, of
a concept of extraterritoriality of areas which are under exclusive Federal
jurisdiction as it relates to the status of residents of such areas.
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No court decisions dealing directly with questions of obli-
gation for the rendering of State and municipal services to Fed-
eral installations have been found. It would appear, however,
with respect to Federal areas over which a State exercises leg-
islative jurisdiction, that while the furnishing of fire-fighting
and similar services would be a matter for the consideration of
officials of the State or a local government, the obligation to
furnish them would be a concomitant of the powers exercised
by those authorities within such areas (Comp. Gen. Dec.
B-126228 (Jan. 6, 1956)).2

It may be noted that the Congress has provided authority
for Federal agencies to enter into reciprocal agreements with
fire-fighting organizations for mutual aid in furnishing fire pro-
tection, and, further, for Federal rendering of emergency fire-
fighting assistance in the absence of a reciprocal agreement.?

Service of process—It has been held many times that the
reservation by a State (or the grant to the States by the United
States) * of the right to serve process in an area is not incon-
sistent with Federal exercise of exclusive jurisdiction over the
area.” In each of the instances in which the consistency with
exclusive Federal jurisdiction of a State’s right to serve process
has been upheld, however, either the State had expressly re-
served this right or the Congress had authorized such service.
It seems entirely probable that in the absence of either a
reservation or a Federal statutory authorization covering the
matter a State would have no greater authority to serve process

* See also report, part I, p. 50 et seq. And the Attorney General of Ohio
has ruled that a federally owned area (used by the State under a license
agreement) was entitled to the same degree of fire protection as accorded
any other areas of the township in which it was located. Op. A. G., Ohio,
No. 3374 (1953) p. 733.

 Act of May 27, 1935, 69 Stat. 66, 42 U. S. C. 1856 et seq.; see also 32
Comp. Gen. 91 (1952). KExpenditure, from a general appropriation, of
funds for purchase of membership in a voluntary fire organization has been
authorized where obligation to furnish protection does not otherwise devolve
on organization. 34 Comp. Gen. 195 (1954).

* See p. 33, supra.

* See p. 118, et seq., supra.
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AUTHORITY OF THE STATES UNDER FEDERAL STATUTES: In
general—In order to ameliorate some of the practical conse-
quences of exclusive legislative jurisdiction, Congress has en-
acted legislation permitting the extension and application of
certaln State laws to areas under Federal legislative jurisdic-
tion. Thus, Congress has authorized the States to extend to
such areas certain State taxes on motor fuel (the so-called
“Lea Act,” 4 U. S. C. 104); to apply sales, use, and income
taxes to such areas (the so-called “Buck Act,” 4 U. S. C. 105
et seq.); to tax certain private leasehold interests on Govern-
ment owned lands (the so-called “Military Leasing Act of
1947, 61 Stat. 774);* and to extend to Federal areas their
workmen’s compensation and unemployment compensation
laws (26 U. S. C. 3305 (formerly 1606), subsec. (d), and
act of June 25, 1936, 49 Stat. 1938, 40 U. S. C. 290,
respectively).®* Congress has also enacted a statute retro-
ceding to the States jurisdiction pertaining to the administra-
tion of estates of decedent residents of Veterans’ Administra-
tion facilities,” and, from time to time, various legislation
providing for Federal exercise of less than exclusive jurisdic-
tion in specific areas where conditions in the particular area or
the character of the Federal undertaking thereon indicated
the desirability of the extension of a measure of the State’s
jurisdiction to such areas.®

Lea Act—A 1936 statute,®” variously known as the Lea Act
and the Hayden-Cartwright Act, amended the Federal High-
way Aid Act of 1916, by providing (section 10):

That all taxes levied by any State, Territory or the Dis-
trict of Columbia upon sales of gasoline and other motor

® Formerly 10 U. 8. C. 1270 (d), but in 1950 re-enacted as 10 U. 8. C.
2667 (e).

* For the full texts of these statutes, see report, part I, pp. 238-244,

38 U. 8. C. 16-16j, see p. 235, infra.

*®For illustrations of such statutes reference may be had to provisions
contained in chapter I of title 16, U. 8. C., fixing the jurisdictional status
of various national parks.

" Act of June 16, 1936, 49 Stat. 1521, 4 U. S. C. 104.
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vehicle fuels may be levied, in the same manner and to
the same extent, upon such fuels when sold by or through
post exchanges, ship stores, ship service stores, commis-
saries, filling stations, licensed traders, and other similar
agencies, located on United States military or other res-
ervations, when such fuels are not for the exclusive use
of the United States. * * *

The legislative history of this particular section of the act is
meager and appears to be limited to matter contained in the
Congressional Record.® It is indicated that the language of
this section was sponsored by organizations of State highway
and taxing officials. An amendment comprised of this lan-
guage was offered by Senator Hayden, of Arizona, and was
read and passed by the Senate without question or debate.
It is logical to assume that the amendment was inspired by
the decision of the Supreme Court in the Standard Oil Com-
pany case discussed on page 178, above.

Under this section, as it was amended by the Buck Act in
1940, States are given the right to levy and collect motor
vehicle fuel taxes within Federal areas, regardless of the form
of such taxes, to the same extent as though such areas were
not Federal, unless the fuel is for the exclusive use of the Fed-
eral Government. Sanders v. Oklahoma Tax Commission, 197
Okla. 285, 169 P. 2d 748 (1946), cert. den., 329 U. S. 780.*
Sales to Government contractors are taxable under the act,*
but not sales to Army post exchanges, which are arms of the

# 80 Cong. Rec. 6913 (1936).

* See p. 200, infra.

“ See also Minnesota v. Keeley, 126 F. 2d 863 (C. A. 8, 1942), reversing
Minnesota v. Ristine, 36 ¥. Supp. 3 (D. Minn.,, 1940), and cf. State v.
Yellowstone Park Co., 57 Wyo. 502, 121 P. 2d 170 (1942), cert. den., 316
U. S. 689; the first cited case approved, and the last disapproved, taxes
based on use rather than sales under the original form of this statute prior
to its amendment by the Buck Act (see p. 200, infra).

“ Teras Co. v. Siefried, 60 Wyo. 142, 147 P. 2d 837 (1944), reh. den., 60
Wyo. 174, 150 P. 24 99.
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taxes with respect to the retail sales of tangible personal
property of such agencies.

The States have been extremely generous in granting
to the United States exclusive jurisdiction over Federal
areas in order that any conflicts between the authority
of the United States and a State might be avoided. It
would appear to be an equally sound policy for the
United States to prevent the avoidance of State sales
taxes with respect to sales on Federal areas by specif-
ically authorizing, except insofar as the taxes may con-
stitute a burden upon the United States, the application
of such taxes on those areas.

The House bill was amended by the Senate and therefore cer-
tain portions of this report must be read in the light of Senate
changes in the bill.

The report ** of the Senate Committee on Finance which
considered the House bill is also most informative in regard
to the intent of Congress in enacting the law. The Senate re-
port gives the reasons for the general provision on the applica-
tion of State sales and use taxes to Federal enclaves as:

Section 1 (a) of the committee amendment removes the
exemption from sales or use taxes levied by a State, or
any duly constituted taxing authority in a State, where
the exemption is based solely on the ground that the
sale or use, with respect to which such tax is levied, oc-
curred in whole or in part within a Federal area. At the
present time exemption from such taxes is claimed on
the ground that the Federal Government has exclusive
jurisdiction over such areas. Such an exemption may be
claimed in the following types of cases: First, where the
seller’s place of business is within the Federal area and
a transaction occurs there, and, second, where the seller’s
place of business is outside the Federal area but delivery
is made in Federal area and payment received there.

“ 8. Rept. No. 1625, 76th Cong., 3d Sess. 10429 (1940).
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This section will remove the right to claim an exemption
because of the exclusive Federal jurisdiction over the
area in both of these situations. The section will not
affect any right to claim any exemption from such taxes
on any ground other than that the Federal Government
has exclusive jurisdiction over the area where the trans-
action occurred.

This section also contains a provision granting the State
or taxing authority full jurisdiction and power to levy
and collect any such sale or use tax in any Federal area
within such State to the same extent and with the same
effect as though such area was not a Federal area. This
additional authorization was deemed to be necessary
so as to make it clear that the State or taxing authority
had power to levy or collect any such tax in any Federal
area within the State by the ordinary methods employed
outside such areas, such as by judgment and execution
thereof against any property of the judgment-debtor.

The provision relating to the application of State income
taxes to persons residing within a Federal area or receiving in-
come from transactions occurring on or services performed in
a Federal area is explained in the Senate report on the rationale
that:

Section 2 (a) of the committee amendment removes
the exemption from income taxes levied by a State, or
any duly constituted taxing authority in a State, where
the exemption is based solely on the ground that the
taxpayer resides within a Federal area or receives his
income from transactions occurring or services per-
formed in such area. One of the reasons for removing
the above exemption is because of an inequity which
has arisen under the Public Salary Tax Act of 1939.
Under that act a State is permitted to tax the compen-
sation of officers and employees of the United States
when such officers and employees reside or are domiciled
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but if they are held not to be such instrumentalities,
property so purchased from them will be subject to the
State sales or use tax in the same manner and to the same
extent as if such purchase was made outside a Federal
area. It may also be noted at this point that if a post
exchange is not such an instrumentality, it will also be
subject to the State income taxes by virtue of section 2
of the committee amendment.

It may be noted that post exchanges and certain other organi-
zations attached to the armed forces have been judicially de-
termined to be Federal instrumentalities.*® It should also be
noted that the exemption provision of the Buck Act was
amended somewhat by the act of September 3, 1954, 68 Stat.
1227,

“ In Standard Oil Co. v. Johnson, 316 U. S. 481 (1942), it was held (p. 485)
that “post exchanges as now operated are arms of the Government deemed
by it essential for the performance of governmental functions. They
are integral parts of the War Department, share in fulfilling the duties
entrusted to it, and partake of whatever immunities it may have under the
Constitution and federal statutes.” A similar holding in United States v.
Query, 37 F. Supp. 972 (E. D. S. C., 1941), aff'd., 121 F. 2d 631 (C. A. 4,
1941), cert. den., 314 U. S. 685 (but see 316 U. 8. 486), is applicable also to
ships’ stores and officers’ and non-commissioned officers’ clubs, because of a
stipulation entered into in that case, according to a letter from the Secretary
of the Navy to the Secretary of the Treasury dated Nov. 28, 1955 (see also:
Falls City Brewing Co. v. Recves, 40 F. Supp. 35 (W. D. Ky., 1941) ; Edel-
stein v. South Post Officers Club, 118 F. Supp. 40 (E. D. Va,, 1951) ; Maynard
& Child, Inc. v. Shearer, 290 S. W. 2d 790 (Ky., 1856) ; Daniels v. Chanute
Air Force Base Exchange, 127 F. Supp. 920 (E. D. 111, 1955) ; and Roger v.
Blrod, 125 F. Supp. 62 (D. Alaska, 1954) ; ¢f. Paleni v. United States, 125
P. Supp. 630 (E. D. N. Y., 1049), and Pan American Petroleum Corp. v.
Alabama, 67 F. 2da 590 (C. A. 5, 1933)). The Attorney General of Mis-
souri has applied the decision in the Standard Oil Co. case, Op. 4. G., Mo.
(July 12, 1942), as has the Attorney General of Ohio, Op. 4. G., Ohio, No.
3362 (1941), p. 17, and the Attorney General of Connecticut earlier applied
the decision in the Pan American Petroleum Corp. case, Op. A. G., Conn.
(Dee. 30, 1940). The Attorney General of Wyoming has ruled that the
Army Motion Picture Service is exempt from State taxation as a Federal
instrumentality. Op. 4. G., Wyo. (July 8, 1947). The Judge Advocate
General of the Navy has ruled that Navy commissaries similarly are
Federal instrumentalities. Op. J. A. G., Navy, JAG: I1: 1: JFG: w/n
(Dec. 30, 1952).

RELATION OF STATES TO FEDERAL ENCLAVES 199

One of the Navy officers testifying at the Senate hearing
raised a question as to the effect on the Federal criminal juris-
diction over Federal areas of a grant to the States of concur-
rent jurisdiction for tax matters.** The Attorney General of
the United States raised the same question in commenting
on the bill by letter to the Chairman of the Senate Finance
Committee:

From the standpoint of the enforcement of the criminal
law, the legislation may result in an embarrassment
which is probably unintended. Criminal jurisdiction of
the Federal courts is restricted to Federal reservations
over which the Federal Government has exclusive juris-
diction, as well as to forts, magazines, arsenals, dock-
yards, or other needful buildings (U. S. C,, title 18, sec.
451, par. 3d). A question would arise as to whether,
by permitting the levy of sales and personal-property
taxes on Federal reservations, the Federal Government
has ceded back to the States its exclusive jurisdiction
over Federal reservations and has retained only con-
current jurisdiction over such areas. The result may
be the loss of Federal criminal jurisdiction over numer-
ous reservations, which would be deplorable.®

After considerable discussion and deliberation the issue was
resolved by a Senate committee amendment to the House bill
adding the following provision (54 Stat., at p. 1060):

Section 4. The provisions of this Act shall not for the
purposes of any other provision of law be deemed to
deprive the United States of exclusive jurisdiction over
any Federal area over which it would otherwise have
exclusive jurisdiction or to limit the jurisdiction of the
United States over any Federal area.

The committee explained that:

“ Hearing before a Subcommittee of the Committee on Finance, United
States Senate, 76th Cong., 3d Sess., on H. R. 6687 (Apr. 23, 1940), pp. 24-25.
®Id. at p. 51.
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dends, interest, capital gains. The exclusions empha-
size that the tax is on the privilege of working or doing
business in Louisville. That is the kind of a tax the
Kentucky Court of Appeals held it to be. Louisville
v. Sebree, 308 Ky. 420, 214 S. W. 2d 248. The Con-
gress has not yet granted local authorities the right
to tax the privilege of working for or doing business
with the United States.

In another case in which a State claimed taxing authority
under the Buck Act, a steel company which occupied a plant
under lease from the Federal Government was thereby held
subject to a State occupation tax under the act. Carnegie-
Illinois Steel Corp. v. Alderson, 127 W, Va. 807,34 S. E. 2d 737
(1945), cert. den., 326 U. S. 764. It has also been held that
a tax on gasoline received in a State, within a Federal area,
was a “sales or use” tax within the purview of the act, and
that by the act the Congress retroceded to States sufficient
sovereignty over Federal areas within their territorial limits
to enable them to levy and collect the taxes described in the act.
Davis v. Howard, 306 Ky. 149, 206 S. W. 2d 467 (1947). In
EQ@%& & Child, Inc. v. Shearer, 290 S. W.2d 790 (Ky., 1956),
it was held that an import tax was not such a tax as Congress
had consented to be collected by its enactment of the Buck
Act. In Bowers v. Oklahoma Tax Commission, 51 F. Supp.
652 (W. D. Okla., 1943), a construction contractor was held to
“use” material incorporated into the work, so as to subject
him to a State use tax pursuant to the Buck Act. The Attor-
ney General of Wyoming has ruled that the State use tax was
not applicable to an auto purchased out of the State for private
use on an exclusive Federal jurisdiction area within the State.
Op. A.G., Wyo. (Dec. 9, 1947).

There appear to be no other instances of general importance
in which the character of State taxes as within the purview of
the Buck Act has been questioned in the courts.

* The Judge Advocate General of the Navy has ruled, however, that a
license tax required by a State for the privilege of selling alcoholic bever-
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An early, and leading, case relating to the effect of the Buck
Act on State taxing authority is Kiker v. Philadelphia, 346 Pa.
624, 31 A. 2d 289 (1943), cert. den., 320 U. S. 7415 In that
case there was interposed as a defense against application of
an income tax of the city of Philadelphia, to a non-resident of
the city employed in an area within the city limits but under
the exclusive legislative jurisdiction of the United States, the
fact that the non-resident received no quid pro quo for the tax.
The court found the availability of services to be an answer to
this defense. The court also appears to have overcome any
difficulty, and in these matters its views apparently are sus-
tained by the Howard case, supra, and other decisions, in ob-
Jections raised to the application of the tax in a vigorous dis-
senting opinion in this case that (1) the city, as distinguished
from the State, could not impose a tax under the Buck Act,
and (2) that a State grant to the Federal Government of legis-
lative jurisdiction over an area placed such area outside the
sovereignty (and individuals and property within the area be-
yond the taxing power) of the State.

Military Leasing Act of 1947 —The Wherry Housing Act of

ages in a Federal area of exclusive jurisdiction is not a “sales or use tax”
within the definition of the Buck Act, and the imposition of such a tax is
not authorized. Op.J. A. G., Navy, JAG: II: JCR: ecw (June 22, 1950).

The Chief Counsel of the National Park Service has ruled that State and
county privilege taxes are inapplicable to a concessionaire on an exclusive
Federal jurisdiction area in Tennessee, on the ground that such taxes are
not within the purview of existing congressional authorization. Memo dated
Jan. 20, 1954, to Regional Director, Region 1, Nat’'l Park Service, Dept. of
Interior. The Attorney General of Utah has held that a corporation doing
business as a restaurant on an area under exclusive Federal jurisdiction is
subject to State sales, use, and income taxes. Op. A. G., Utah, No. 51-163.
The Attorney General of California has held that under the Buck Act sales
by operators, who are not Federal instrumentalities, of vending stands
within Federal enclaves are subject to sales taxes. Op. 4. G., Cal., No.
N$3156 (Dec. 21, 1940). So also subject are sales of liguor consummated
by delivery within the enclave. Id. NS3578 (June 12, 1941).

* See 17 Temple U. L. Q. 275 (1943) for a note on this case. The case was
followed in Philadelphia v. Cline, 158 Pa. Super. Ct. 179, 44 A. 2d 610 (1945),
cert. den., 328 U. S, 848.
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and unambiguous legislative enactment. We have not
heretofore so regarded it, see S. B. A., Inc. v. Minnesota.
327 U. S. 558; Baltimore Shipbuilding Co. v. Baltimore,
195 U. S. 375, nor are we constrained by reason to treat
this exercise by Congress of the “exclusive Legislation”
power and the manner of construing it any differently
from any other exercise by Congress of that power. This
is one of those cases in which Congress has seen fit not
to express itself unequivocally. It has preferred to use
general language and thereby requires the judiciary to
apply this general language to a specific problem. To
that end we must resort to whatever aids to interpre-
tation the legislation in its entirety and its history pro-
vide. Charged as we are with this function, we have
concluded that the more persuasive construction of the
statute, however flickering and feeble the light afforded
for extracting its meaning, is that the States were to be
permitted to lax private interests, like those of this peti-
tioner, in housing projects located on arcas subject to
the federal power of “exclusive Legislation.” We do not
hold that Congress has relinquished this power over
these areas. We hold only that Congress, in the exer-
cise of this power, has permitted such state taxation as
is involved in the present case.

The opinion of the Supreme Court in the Offutt case, it
seems clear, was restricted to an interpretation of the statutes
involved, with particular reference to the language of the 1947
statute. Otherwise, it may be noted, in the light of the quoted
portion of the opinion any Federal statute authorizing a State
to exercise power previously denied to it might be construed, in
the absence of indication of a positive contrary legislative in-
tent, as authorizing the exercise of such power not only outside
of areas under exclusive Federal legislative jurisdiction, but
also within such areas. Under this construction the States
need not have awaited the enactment of the Buck Act before
taxing the income of Federal employees in areas under exclu-

ReLaTioN oF STATES TO FEDERAL ENCLAVES 207

sive Federal legislative jurisdiction, since Congress had pre-
viously authorized State taxation of incomes of Federal em-
ployces generally.

Workmen’s compensation.—In 1936 there was enacted a
statute ® permitting the application of State workmen’s com-
pensation laws to Federal areas. Both House and Senate re-
ports ® on the bill contained concise explanatory remarks con-
cerning the reasons for the act. The House report, the more
extensive of the two, sets forth the circumstances which moti-
vated congressional action. The pertinent portions of the re-
port are:

The Committee on Labor, to whom was referred the
bill (H. R. 12599) to provide more adequate protec-
tion to workmen and laborers on projects, buildings,
constructions, improvements, and property wherever
situated, belonging to the United States of America,
by granting to the several States jurisdiction and au-
thority to enter upon and enforce their State workmen’s
compensation, safety, and insurance laws on all prop-
erty and premises belonging to the United States of
America, having had the bill under consideration, report
it back to the House with a recommendation that it
do pass.

This bill is absolutely necessary so that protection can
be given to men employed on projects as set out in the
foregoing paragraph.

As a specific example, the Golden Gate Bridge, now
under construction at San Francisco, which is being
financed by a district consisting of several counties of
the State of California, the men are almost constantly
working on property belonging to the Federal Govern-
ment either on the Presidio Military Reservation on

® Act of June 25, 1936, 49 Stat. 1938, 40 U. 8. C. 200.
“ H. Rept. No. 2656, T4th Cong., 2nd Sess. 9994 (1936) ; S. Rept. No. 2204,
T4th Cong,, 2nd Sess. 9989 (1936).
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The 1936 Federal statute authorized States to apply their
workmen’s compensation laws in these areas, but required legis-
lative action by the States for accomplishment of this pur-
pose; % however, where a State had an appropriate law already
in effect, but held in abeyance in an area because of Federal
possession of legislative jurisdiction over the area, Federal en-
actment of this statute activated the State law without the
necessity of any action by the State. Capetola v. Barclay
White Co., 139 F. 2d 556 (C. A. 3, 1943), cert. den., 321 U. S.
799.°¢ The statute was not applicable to causes of action
arising before its passage, however.®” State workmen’s com-
pensation laws are authorized by this statute to be applied to
employees of contractors engaged in work for the Federal
Government.®® The statute does not, however, permit appli-
cation of State laws to persons covered by provisions of the
Federal Employees’ Compensation Law,” or, it has been held,
to employees of Federal instrumentalities.™

the State and the contract of employment or parties to the contract. In
Allen v. Ind. Acc. Com., 3 Cal. 24 214, 43 P. 24 787 (1935), Hand v.
Apartment Engineering & Construction Co., Inc., 246 App. Div. 874, 285 N. Y.
Supp. 67 (1936), and Employers’ Liability Assur. Corp. v. DiLeco, 298
Mass. 401, 10 N. E. 2d 251 (1937), application of a State statute to an
exclusive Federal jurisdiction area was denied. It should be noted that
such application, notwithstanding existence of a nexus, substitutes State
law for a remedy otherwise available under Federal law. However, the
Supreme Court has given approval to such extraterritorial application
of State workmen’s compensation laws. Alaska Packers Assn. v. Comm'n.,
294 U. S. 532 (1935) ; Steinmetz v. Snead & Co., 123 N. J. L. 497, 9 A. 2d
801 (1939), aff'd., 311 U. S. 605. See also 8 So. Calif. L. Rev. 61 (1935).

% See State v. Rainier Nat'l Park Co., 192 Wash. 592, 74 P. 24 464 (1937).

% See also Ottinger Bros. v. Clark, 191 Okla. 488, 131 P. 2d 94 (1942) ;
McDonnell & Murphy v. Lundey, 191 Okla. 611, 132 P. 2d 322 (1942) ; 12
Geo. Wash. L. Rev. 80 (1943).

¢ Employers’ Liability Assur. Corp. v. DiLeo, 298 Mass. 401, 10 N. E. 2d
251 (1937).

® Young v. G. L. Tarlton, Contractor, Inc., 204 Ark. 283, 162 8. W. 24 477
(1942).

® Breeding v. Tenncssce Valley Authority, 243 Ala. 240, 9 So. 2d 6 (1942) :
Posey v. Tennessee Vallcy Authority, 93 F. 2d 726 (C. A. 5, 1937).

*0p. J. A. G., Navy, P3-2/P7 (350924-5), (May 18, 1938) ; Ops. J. A. G,
Army, 1949/8889 (Feb. 15, 1950) ; 1949/5319 (Aug. 3, 1949) ; 1944/6234 (July
5, 1944).
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Unemployment compensation.—The provision for applica-
tion of State unemployment compensation laws in Federal
areas was enacted as a portion of the Social Security Act
Amendments of 1939: ™

No person shall be relieved from compliance with a
State unemployment compensation law on the ground
that services were performed on land or premises owned,
held, or possessed by the United States, and any State
shall have full jurisdiction and power to enforce the
provisions of such law to the same extent and with the
same effect as though such place were not owned, held,
or possessed by the United States.

The provision probably was born out of litigation, then pend-
ing in Arkansas courts, wherein the United States Supreme
Court later upheld imposition of a State unemployment com-
pensation tax upon a person operating in an area under Fed-
eral legislative jurisdiction only upon the basis of jurisdiction
to tax property retroceded to or reserved by the State with
respect to such area. Buckstaff Bath House Co.v. McKinley,
308 U. S. 358 (1939). Other provisions require certain Fed-
eral instrumentalities to comply with State unemployment
compensation laws.

An example of the paucity of information as to Congressional
intent and purpose in the provisions of the Social Security Act
Amendments of 1939 effecting retrocession of jurisdiction is the
brief statement in the House report ™ on this section:

Subsection (d) authorizes the States to cover under
their unemployment compensation laws services per-
formed upon land held by the Federal Government,
such as services for hotels located in national parks.

The Senate report ™ is identical. Although extensive hear-

™ Act of Aug. 10, 1939, 53 Stat. 1392, 26 U. 8. C. 3305 (formerly 1608), (d).
" H. Rept. No. 728, 76th Cong., 1st Sess. 10298 (1939) (p. 72).
* 8. Rept. No. 734, 76th Cong., 1st Sess. 10294 (1939).
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