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Chapter VIII

Residents of Federal
Enclaves

ErrEcTs or TRANSFERS OF LEGISLATIVE JURISDICTION : In gen-
eral—With the transfer of sovereignty, which is implicit in
the transfer of exclusive legislative jurisdiction, from a State
to the Federal Government, the latter succeeds to all the au-
thority formerly held by the State with respect to persons
within the area as to which jurisdiction was transferred,' and
such persons are relieved of all their obligations to the State.?
Where partial jurisdiction is transferred, the Federal Govern-
ment succeeds to an exclusive right to exercise some authority
formerly possessed by the State, and persons within the area
are relieved of their obligations to the State under the trans-
ferred authority. And transfer of legislative jurisdiction from
a State to the Federal Government has been held to affect the
rights, or privileges, as well as the obligations, of persons under
State law. Specifically, it has been held to affect the rights
of residents of areas over which jurisdiction has been trans-
ferred to receive an education in the public schools, to vote and
hold public office, to sue for a divorce, and to have their per-
sons, property, or affairs subjected to the probate or lunacy
jurisdiction of State courts; it has also been interpreted as af-
fecting the right of such residents to receive various other mis-
cellaneous services ordinarily rendered by or under the au-
thority of the State.

* Criminal matters—see p. 105 et seq.; civil matters—see p. 145 et seq.; in
general—see p. 169 et seq.

? See p. 185 et seq., supra; but it should be noted that the Federal Govern-
ment has retroceded to the States authority to collect most taxes, and au-
thority with respect to certain other matters, see p. 190 et seq., supra.
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218 LAW OF LEGISLATIVE J URISDICTION

legislative jurisdiction over a federally owned area has re-
mained in the State, they have upheld the right of children
residing on the area to attend State schools on an equal basis
with State children generally; where the courts have found
that legislative jurisdiction over an area has been vested in the
United States, they have denied the existence of any right in
children residing on the area to attend public schools, on the
basis, in general, that Federal acquisition of legislative juris-
diction over an area places the area outside the State or the
school district, whereby the residents of the area are not resi-
dents of the State or of the school district.’

Further, where a school building 1s located on an area of
exclusive Federal jurisdiction it has been held (Op. A. G., Ind.,
p. 259 (1943)) the local school authorities have no jurisdiction
over the building, are not required to furnish school facilities
for children in such building, and if they do the latter with

271 N. W. 805 (1937), (for comment on this case see 17 Neb. L. Bul. 86, and
38 Colo. L. Rev. 128, 140) ; In re Annexation of Reno Quartermaster Depot,
180 Okla. 274, 69 P. 2d 639 (1937) ; State ez rel. Moore v. Board of Educa-
tion of Euclid City School Dist., 41 Ohio Abs. 161, 57 N. E. 2d 118 (1944) ;
McGwinn v. Board of Education, 33 Ohio Op. 433, 69 N. E. 2d 391 (1945),
aff’d., 78 Ohio App. 403, 69 N. E. 2d 381 (1946), app. dism’d., 147 Ohio St.
259, 70 N. E. 2d 776; Miller v. Hickory Grove School Bd., 162 Kan. 528,
178 P. 2d 214 (1947); Independent School Dist. v. Central Education
Agency, 247 S. W. 2d 597 (1952), aff’d., 152 Tex. 56, 254 S. W. 2d 357
(1953) ; and Schwartz V. 0'Hara Township School Dist., 375 Pa. 440, 100
A. 2d 621 (1933).

S But see p. 238 et seq., infra. And the Attorney General of Illinois has
ruled that children residing at Ft. Sheridan (an exclusive Federal juris-
diction area) are entitled to the benefits of the school system of Illinois,
Op. A. G., Ill., p. 363, No. 2722 (July 22, 1930), apparently overruling an
earlier inconsistent decision (id. p. 491, No. 1284 (1927)). But the Attorney
General of Indiana has held under similar circumstances that such children
may not attend without payment of tuition. Op. A. G., Ind., p. 411, No. 66
(1948). Other State Attorneys General have held that children residing
on federally owned areas are not entitled to treatnient as State residents
in relation to public school education where the areas are under exclusive
Federal jurisdiction: Op. 4. G, N. J,, No. 837 (Nov. 26, 1951) ; 50 Ops. 4. G.,
Md., 129 27 id. 116 (1942) ; but that they are entitled to treatment as State
residents for this purpose where the Federal Government does not have
exclusive legislative jurisdiction: 5 id. 136; Op. A. G., N. M., Sept. 2, 1914
0p. A. G., Ohio, p. 193, No. 479 (1949).

RESIDENTS 01 IPEDERAL ITENCLAVES 219

money furnished by the Federal Government they are acting
as Federal agents.

Hvowo. should be noted, however, the small number of in-
stances in which the right of children residing in Federal areas
to a public school education has been questioned in the courts.
This appears to be due in considerable part to a feeling of re-
mvo.bmwgr@ in the States for the education of children within
their boundaries, reflected in such statutes as the 1935 act of
Hoxm.m (Art. 2756b, Vernon’s Ann. Civil Statutes), which pro-
Smo.m for education of children on military reservations, and
mmofos 79-446 of the Revised Statutes of Nebraska (1943)
which H.:.oimom for admission of children of military vowmobbmm
to public schools without payment of tuition. In recent years
a powerful factor in curtailing potential litigation in this field
has _u.mmb the assumption by the Federal Government of a sub-
mﬁmb.sﬁ portion of the financial burden of localities in the op-
Q.m.So: and maintenance of their schools, based on the impact
2?3.%&2& activities have on local educational agencies
and without regard to the jurisdictional status of the m‘mmmwmm
area which is involved.®

Voting and office holding.—The Opinion of the Justices, 1
Metc. 580 (Mass., 1841), anticipated judicial decisions con-
cerning the right of residents of Federal enclaves to vote,

®Act of Sept. 30, 1950, 64 Stat. 1100, as amended, 20 U. S. C. and Su
236 et seq. (see H. Rept. 2287, 81st Cong., 2d Sess.) ; and act of Sept MM
1950, 64 Stat. 967, as amended, 20 U. S. C. Supp. 271 et seq. (see H. mw.mvn,
2810, 81st Cong., 2d Sess.) ; and see report prepared by Legislative Wmnmn“
mn.om Service, Library of Congress, for the Senate Committee on Appro-
priations, 81st Cong., 1st Sess., Education of Children Living on Federal
Reservations and in Localities Particularly Ajffected by Federal Activities
(G. .mv. 0., 1949) ; and report prepared as Staff Study Number 17 for the
>9¢mo~.w Committee on Education, Education of Children on Federal Reser-
enﬂre:m (G. P. O, 1939). See also report, pt. I, p. 55 et seq.

.H.uo case of Custis v. Lane, 17 Va. 579 (1813), which involved denial of
a right to vote to a resident of that portion of Virginia ceded for establish-
Emun. of the seat of the Federal Government, antedated the Opinion of the
,.:&.?emw by some years, but this earlier case has failed to receive much
Judicial attention. Decisions contrary to these two appear to have been
rendered only in Arapajolu v. McMenamin, and Adams v. Londeree, dis-
cussed at p. 222, et seq., infra; and see 3¢ A. L. R. 2d 1185 et seq. .
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222 LAW OF LEGISLATIVE J URISDICTION

acquired legislative jurisdiction over the area,* where legis-
lative jurisdiction formerly held by the Federal Government
has been retroceded by act of Congress,”® or where Federal
legislative jurisdiction has terminated for some other reason.”
Attorneys General of several States have had occasion to af-
firm or deny, on similar grounds, the right of residents of
federally owned areas to vote.”

In Arapajolu v. McMenamin, 113 Cal. App. 2d 824,249 P.2d
318 (1952), a group of residents, military and civilian, of vari-
ous military reservations situated in California, sought in an
action of mandamus to procure their registration as voters.
The court recognized (249 P. 2d at pp. 319-320) that it had
been consistently held that when property was acquired by the

“ State v. Denoyer, 6 N. D. 586, 72 N. W. 1014 (1897) ; Hankey v. Bowman,
82 Minn. 328, 84 N. W. 1002 (1901) ; State v. Mountrail County, 28 N. D.
389, 149 N. W. 120 (1914) ; State ex rel. Parker v. Corcoran, 155 Kan. 714,
128 P. 2d 999 (1942) ; Johnson v. Morrill, 30 Cal. 2d 446,126 P. 24 873 (1942).
See also H. Rept. No. 43, 42d Cong., 2d Sess. 1528 (1872), or p. 89, H. Misc.
Doc. No. 52, 45th Cong., 2d Sess. 1819 (1878).

u penner v. Bennett, 21 Ohio St. 431 (1871), (noted: 34 A. L. R. 2d 1202) ;
State ex rel. Cashman v. Board of Commissioners of Grant County, 153 Ind.
302, 54 N. E. 809 (1899).

1 Stephens v. Nacey, 49 Mont. 230, 141 Pac. 649 (1914), (jurisdiction had
by Federal Government over Indian lands held to have been extinguished
by extinguishment of Indian title) ; La Duke v. Melin, 45 N. D. 349, 177
N. W. 673 (1920), (jurisdiction had by Federal Government over military
reservations held to have been terminated as to an area by abandonment
of its use as a military reservation) ; Hammond v. Brinkman, 173 Kan. 406,
246 P. 2d 345 (1952), (transfer of area over which jurisdiction had by Fed-
eral Government to use as housing area under Lanham Act held to restore
civil rights to residents).

1 0gp. A. @, Cal, No. LB 129/788 (Dec. 20, 1933) ; id. LB 158/290 (June
23, 1937) ; id. No. NS4278 (May 4, 1942); 3 Ops. A. @d., Cal. 136 (Mar. 2,
1944) ; Op. A. G, Cal, No. LB 220/683 (Aug. 11, 1942) ; Op. A. G., Fla,,
052-230 (Aug. 13, 1952); Op. 4. G, Il p. 144, No. 3820 (Mar. 2, 1932);
id. p. 226, No. 3898 (Mar 31, 1932) ; Op. A. G., Ind., p. 142, No. 35 (1944) ;
10 Ops. A. G., Md. 107, 120; 17 id. 139; 21 id. 347; 23 id. 224; Op. A. G,
Olio, p. 594, No. 7201 (1944); id. p. 266, No. 1705 (1950). But the At-
torney General of Utah has ruled that persons may not qualify as voters
by residence on an area as to which the State retained concurrent juris-
diction. Op. 4. G., Utah (Oct. 29, 1954), overruling earlier opinion, No.
52-089.
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United States with the consent of the State and consequent
acquisition of legislative jurisdiction by the Federal Govern-
ment the property “ceases in legal contemplation to be a part
of the territory of the State and hence residence thereon is
not residence within the State which will qualify the resident
to be a voter therein.” Reviewing the cases so holding, the
court noted that all but one, Arledge v. Mabry, supra, had
been decided before the United States had retroceded to the
States, with respect to areas over which it had legislative
jurisdiction, the right to apply State unemployment insurance
acts, to tax motor fuels, to levy and collect use and sales
taxes, and to levy and collect income taxes.® In Arledge v.
Mabry, the court suggested, the retrocessions had not been
considered * and the case had been decided (erroneously) on
the basis that the United States still had and exercised
exclusive jurisdiction. The court concluded (249 P. 2d 323):

The jurisdiction over these lands is no longer full or
complete or exclusive. A substantial portion of such
jurisdiction now resides in the States and such territory
can no longer be said with any support in logic to be
foreign to California or outside of California or without
the jurisdiction of California or within the exclusive
jurisdiction of the United States. It is our conclusion
that since the State of California now has jurisdiction
over the areas in question in the substantial particulars
above noted residence in such areas is residence within
the State of California entitling such residents to the
right to vote given by sec. 1, Art. II of our Constitution.®

* ¥or discussion of these and certain other retrocessions, see p. 190 et seq.,
supra.

* But the opinion in Arledge v. Mabry demonstrates that the court was
aware of the exercise of authority by the State pursuant to such retroces-
sions (197 P. 2d 884, 889).

¥ The court commended an opinion of the Attorney General of California
holding to the same effect (Op. No. 52-183, 20 Ops. A. G., Cal. 127). In
an earlier opinion, which apparently had been superseded by several men-
tioned in footnote 17, supra, the Attorney General had held that residence
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(1949), involved a suit for divorce, with the parties being per-
sons living at Los Alamos, New Mexico, on lands acquired by
the Federal Government which were subject to a general con-
sent statute whereby the State of New Mexico reserved only
the right to serve process. The State divorce statute provided
that the plaintiff “must have been an actual resident, in good
faith, of the state for one (1) year next preceding the filing of
his or her complaint * * *.”* The court, applying Arledge
v. Mabry,® held concerning the area under Federal legislative
jurisdiction that “such land is not deemed a part of the State
of New Mexico,” and that “persons living thereon do not
thereby acquire legal residence in New Mexico.” Accordingly,
following Lowe v. Lowe, supra, it found that residence on such
area did not suffice to supply the residence requirement of the
State divorce statute.

The Lowe and Chaney cases appear to be the only cases in
which a divorce was denied because of the exclusive Federal
jurisdiction status of an area upon which the parties resided.”
However, in a number of cases, some involving Federal en-
claves, it has been held that personnel of the armed forces (and
their wives) are unable, because of the temporary nature of
their residence on a Government reservation to which they have
been ordered, to establish on such reservation the residence or
domicile required for divorece under State statutes.* One
such case is Pendleton v. Pendleton, 109 Kan. 600, 201 Pac.
62 (1921), where the court deemed it unnecessary to discuss
the impact of the exclusive Federal jurisdiction status of Fort
Riley, Kansas, upon the right of a resident of the post to get a
divorce. Another is Dicks v. Dicks, 177 Ga. 379, 170 S. E. 245

7 Sec. 25-704, N. Mex. Stat. (1941) Ann.

* See footnote 11, supra.

® It may be noted (see Valverde v. Valverde, 121 Fla. 576, 164 So. 287
(1935)), that venue in a suit merely for maintenance may be based on
grounds different from those deemed necessary for venue in a divorce
action.

® See 21 4. L. R. 2d 1163 et seq., and Schouler, Marriage, Divorce, Separa-
tion and Domestic Relations, vol. I1, p. 1750 et scq., for discussions of divorce
domicile of military personnel.

REsSIDENTS OF F'EDERAL ENCLAVES 227

(1933), where the court suggested the existence of substantive
divorce law as to Fort Benning, Georgia, under the interna-
tional law rule,® since the United States had exclusive legis-
lative jurisdiction over the area, but held that there were absent
in the State a domicile of the parties and a forum for applying
the law.

The Lowe, Chaney, Pendleton, and Dicks decisions had an
influence on the enactment, in the several States involved, of
amendments to their divorce laws variously providing a venue
in courts of the respective States to grant divorces to persons
resident on Federal areas.* Similar statutes have been
enacted in a few other States.®

The case of Craig v. Craig, 143 Kan. 624, 56 P. 2d 464 (1936),
clarification denied, 144 Kan. 155, 58 P. 2d 1101 (1936),
brought after amendment of the Kansas law, provides a sequel
to the decision in the Pendleton case. The court ruled in the
Craig case that the Kansas amendment, which provided that
any person who had resided for one year on a Federal military
reservation within the State might bring an action for divorce
in any county adjacent to the reservation, required mere “resi-
dence” for this purpose, not “actual residence” or “domicile,”
with their connotations of permanence. The amendment, the
court said in directing the entry of a decree of divorce affecting
an Army officer and his wife residing on Fort Riley, provided
a forum for applying the law of divorce which had existed at
the time of cession of jurisdiction over the military reservation
to the Federal Government.*

The Dicks case similarly has as a sequel the case of Darbie v.

 See p. 156 et seq., supra.

¥ Maryland: art, 16, par. 39, Md. Ann. Code Gen. Laws (1947); New
Mexico: Sec. 25-704, N. Mex. Stat. Ann. (1941), as amended by ch. 107,
sec. 1, 1951 sess. laws; Kansas: R. 8. (1933 Supp.) 60-1502; Georgia: sec.
30-107, Code of Ga. Ann., and see amendment to Ga. Constitution, set out as
sec. 24901, Code of Ga., Ann,

“E. g. Floride: Fla. Stat. Ann. 46.12, and see Mills v. Mills, 153 Fla. 746,
15 So. 2d 763 (1943) ; Nebraska: R. S. Neb., Supp., 1955, 42-303.

% See p. 156 et seq., supre, for discussion of the international law rule,
which apparently was applied here.
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tion.* As to persons residing on exclusive Federal jurisdic-
tion areas, therefore, it would seem that even if there is
avoided an immediate denial of a divorce decree on the prece-
dent of the Lowe and Chaney cascs, the theory of these cases
may possibly be applied under the decision in Williams v.
North Carolina, 325 U. S. 226 (1945), to invalidate any decree
which is procured.

Probate and lunacy proceedings generally—In the case of
Lowe v. Lowe, discussed above, Chief Justice Bond, in an
opinion concurring in the court’s holding that it had no juris-
diction to grant a divorce to residents of an exclusive Federal
jurisdiction area, added concerning such persons (150 Md. 592,
603, 133 A. 729, 734): “and I do not see any escape from the
conclusion that ownership of their personal property, left at
death, cannot legally be transmitted to their legatees or next of
kin, or to any one at all; that their children cannot have legal
guardians of their property; that they cannot adopt children
on the reservations; that if any of them should become insane,
they could not have the protection of statutory provisions for
the care of the insane—and so on, through the list of personal
privileges, rights, and obligations, the remedies for which are
provided for residents of the state.”

On the other hand, in Divine v. Unaka National Bank, 125
Tenn. 98, 140 S. W. 747 (1911),* it was asserted that the
power to probate the will of one who was domiciled, and who
had died, on lands under the exclusive legislative jurisdiction
of the United States was in the local State court. In In re
Kernan, 247 App. Div. 664, 288 N. Y. Supp. 329 (1936),*
a New York court held that the State’s courts could determine,
by habeas corpus proceedings, the right to custody of an infant

© Williams v. North Caroling, 325 U. S. 226 (1945) ; see also 27 Rocky
Mt. L. Rev. 353 (1955) ; 65 Harv. L. Rev. 193 (1951) ; Wash. U. L. Q. 53
(1952) ; 39 Corn. L. Q. 293 (1933-54) ; 34 Aich. L. Rev. 749 (1936).

“ See: 22 Calif. L. Rev. 167 (1934) ; 40 Harv. L. Rev. 131 (1926) ; 58 Yale
L. J.1406 (1949) ; 38 Col. L. Rev. 136 (1938).

@ Afd., 272 N. Y. 560, 4 N. E. 2d 737 (1936). For discussion of the Kernan
decision, see 50 Harv. L. Rev. 688 (1937) ; see also note in 4 A. L. R. 2d 16
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who lived with a parent on an area under exclusive Federal
jurisdiction.** In both these cases the reasoning was to the
general effeet that, while the Federal Government had been
granted exclusive legislative jurisdiction over the area of resi-
dence, it had not chosen to exercise jurisdiction in the field
involved, and the State therefore could furnish the forum,
applying substantive law under the international law rule.**
In Shea v. Gehan, 70 Ga. App. 229, 28 S. E. 2d 181 (1943), the
Court of Appeals of Georgia decided that a county court had
jurisdiction to commit a person to the United States Veterans’
Administration Hospital in the county as insane, although
such hospital was on land ceded to the United States and the
person found to be insane was at the time a patient in the
hospital and a non-resident of Georgia. The decision in this
case was based on a theory that State courts have jurisdiction
over non-resident as well as resident lunatics found within the
State,* but the exclusive Federal jurisdiction status of the
particular area within the boundaries of the State on which the
lunatic here was located does not seem to have attracted the
attention of the court. These appear to be the only judicial
decisions, Federal or State, other than the divorce cases dis-
cussed above, wherein there has been a direct determination on
the question of existence of jurisdiction in a State to carry on
a probate proceeding * on the basis of a residence within the
boundaries of the State on an exclusive Federal jurisdiction
area.

On one occasion, where no question of Federal legislative

* For discussion of writ of habeas corpus in relation to exclusive Federal
jurisdiction areas, generally, see p. 123 et seq., supra.

“ For discussion of the international law rule see p. 156 et seq., supra.

% See Bliss v. Bliss, 133 Md. 61, 104 Atl. 467 (1918), discussed at p. 234
infra.

“ Including: divorce; establishment of wills; settlement of decedents’
estates; appointment of guardians for minors; adoption and custody of
children; appointment of committees for incompetents and insane persons;
adjudication, commitment, and confinement of insane persons; and the inci-
dental supervision and control of property of persons who may be involved
in such proceedings.
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234 LAW OF LEGISLATIVE J URISDICTION

It is evident, also, that the jurisdictional question is not
likely to arise in States under the statutes of which residence or
domicile is not a condition precedent to the assumption of
probate jurisdiction by the courts.* So, in Bliss v. Bliss, 133
Md. 61, 104 Atl. 467 (1918), it was stated (p. 471): “as the
jurisdiction of the courts of equity to issue writs de lunatico
inquirendo is exercised for the protection of the community,
and the protection of the person and the property of the alleged
lunatic, there is no reason why it should be confined to cases in
which the unfortunate persons are residents of or have property
in the state. It is their presence within the limits of the state
that necessitates the exercise of the power to protect their
persons and the community in which they may be placed, and
the jurisdiction of the court does not depend upon whether
they also have property within the state.”* The Uniform
Veterans Guardianship Act, all or some substantial part of
which has been adopted by approximately 40 States, section 18
of which provides for commitment to the Veterans’ Adminis-
tration or other agency of the United States Government for
care or treatment of persons of unsound mind or otherwise in
need of confinement who are eligible for such care or treatment,
furnishes an example of State statutes which do not specify a

% See illustrative cases regarding adoption procedures at 170 4. L. E. 403,
note 1.

% In general it is held, however, in consonance with State statutory pro-
visions, that residence of the alleged insane person within the county or
other territorial jurisdiction of the court is prerequisite to his adjudieation
and commitment as insane and appointment of a guardian over his person.
In re Beechwood, 142 Misc. 400, 254 N. Y. Supp. 473 (1931) ; Henry v. Edde,
148 Kan. 70, 79 P. 2d 888 (1938) ; Federal Trust Co. v. Allen, 110 Kan. 484,
204 Pac. 747 (1922) ; see also 44 C. J. 8. 59. There has been indicated to
the Interdepartmental Committee the existence of a practice of releasing
mentally afflicted persons from exclusive Federal jurisdiction areas and
notifying local police that a mental case is roaming the streets unattended,
and, alternatively, of bringing such persons to the nearest State courthouse,
thereby actuating the machinery of the State to adjudication as insane, and
commitment, of persons who otherwise would be beyond the reach of appro-
priate judicial process and necessary medical attention.
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requirement for domicile or residence within the State for eligi-
bility for probate relief.*®

A dearth of decisions on questions of the jurisdiction of State
courts to act as a forum for probate relief to residents of exclu-
sive Federal jurisdiction arcas makes it similarly evident that
potential legal questions relating to forum and jurisdiction
usually remain submerged. So, Chief Justice Bond in his
opinion in the Lowe case, discussed above, stated (133 A. 729,
734): “It has been the practice in the orphans’ court of Balti-
more City to receive probate of wills, and to administer on the
estates, of persons resident at Ft. McHenry, and it has also,
I am informed, been the practice of the orphans’ court of Anne
Arundel county to do the same thing with respect to wills and
estates of persons claiming residence within the United States
Naval Academy grounds. We have no information as to the
practice elsewhere, but it would seem to me inevitable that the
practice of the courts generally must have been to provide such
necessary incidents to life on reservations within the respective
states.” *

Several Federal agencies have been granted congressional
authority enabling disposition of the personal assets of patients
and members of their establishments.®® This has curtailed

*The Uniform Veterans Guardianship Act was approved by the National
Conference of Commissioners on Uniform State Laws in 1928, and a revision
was adopted by the Conference in 1942.

% See report, part I, p. 50, and supporting data in appendix A of part I,
verifying the accuracy of this belief.

® E. g—Veterans’ Administration: 38 U, 8. C. 16-16j (providing for dispos-
ing of personal assets of veteran patients and members who die in Veterans'
Administration facilities, and retroceding jurisdiction pertaining to the
administration of estates of decedents to the respective States) and 38
U. 8. C. 17-17j (providing for vesting by the United States of undisposed
personal property of deceased veteran patients—see United States v. Gal-
lagher, 97 F. Supp. 1014 (8. D. Cal,, 1951) ; In re Witte’s Estate, 174 Kan.
360, 255 P. 2d 1039 (1953) ; In re Gonsky’s Estate, 79 N. D. 123, 55 N. W. 2d
60 (1952) ; In re Hendriz’ Estate, 77 Cal. App. 2d 647; 176 P. 2d 398 (1947) ;
United States v. Essex Trust Co., 44 F. Supp. 476 (D. Mass., 1942) ; United
Ntates v. Stevens, 302 U. S. 623 (1938) ; 11 Comp. Gen. 205 (1931) ; Public
Health Service of the Department of Health, Education, and Welfare:
42 U. 8. C. 248d (enabling the Surgeon General, pursuant to regulations (see
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the areas is acquired by the Federal Government under exist-
ing State statutes. The potential impact of any widespread
practice of discrimination in certain of these matters can be
measured in part by the fact that there are more than 43,000
acres of privately owned lands within National Parks alone
over which some major measure of jurisdiction has been trans-
ferred to the Federal Government.® It appears, however, that
such discriminations are not uniformly practiced by State and
local officials,® and no judicial decisions have been found in-
volving litigation over matters other than education, voting
and holding elective State office, divorce, and probate juris-
diction generally.

CoNCEPTS AFFECTING STATUS OF RESIDENTS: Doctrine of ex-
traterritoriality —It may be noted that the decisions denying
to residents of exclusive Federal jurisdiction areas rights or
privileges commonly accorded State residents do so on the
basis that such areas are not a part of the State, and that resi-
dence thereon therefore does not constitute a person a resident
of the State. This doctrine of extraterritoriality of such areas
was enunciated in the very earliest judicial decision relating
to the status of the areas and their residents, Commonwealth
v. Clary, 8 Mass. 72 (1811). The decision was followed in
Mitchell v. Tibbetts, 17 Pick. 208 (Mass., 1836), and the two
decisions were the basis of the Opinion of the Justices, 1 Mete.
580 (Mass., 1841). Subsequent decisions to the same effect
invariably cite these cases, or cases based upon them, as au-
thority for their holdings.

The views expounded by the courts in such decisions are
well set out in Sinks v. Reese,*® where the Supreme Court of
Ohio invalidated a proviso in a State consent statute reserving

“ Letter dated Aug. 24, 1955, from Solicitor, Dept. of the Interior, to
Chmn., Interdepartmental Committee.

® See report, part I, p. 56 et seq., and supporting data in appendix A.

% See also p. 220, supra. For further discussion of effects of Federal
exercise of legislative jurisdiction on residents of affected areas see 44
Yale L. J. 1324, 1360 (1935).
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a right to vote to residents of a veterans’ asylum because of a
State constitutional provision which did not permit extension
of voting rights to persons not resident in the State. The
Ohio court said (19 Ohio St. 306, 316 (1889)):

¥ * * By becoming a resident inmate of the asylum,
a person though up to that time he may have been a
citizen and resident of Ohio, ceases to be such; he is
relieved from any obligation to contribute to her rev-
enues, and is subject to none of the burdens which she
imposes upon her citizens. He becomes subject to the
exclusive jurisdiction of another power, as foreign to
Ohio as 1s the State of Indiana or Kentucky or the Dis-
trict of Columbia. The constitution of Ohio requires
that electors shall be residents of the State; but under
the provisions of the Constitution of the United States,
and by the consent and act of cession of the legislature
of this State, the grounds and buildings of this asylum
have been detached and set off from the State of Ohio,
and ceded to another government, and placed under its
exclusive jurisdiction for an indefinite period. We are
unanimously of the opinion that such is the law, and
with it we have no quarrel; for there is something in
itself unreasonable that men should be permitted to
participate in the government of a community, and in
the imposition of charges upon it, in whose interests they
have no stake, and from whose burdens and obligations
they are exempt.

Arledge v. Mabry, 52 N. M. 303, 197 P. 2d 884 (1948), (vot-
ing privilege denied) and Schwartz v. O’Hara Township School
Dist., 375 Pa. 440, 100 A. 2d 621 (1953), (public school educa-
tion privilege denied) are two recent cases in which this doc-
trine was applied.

Contrary view of extraterritoriality—The view that resi-
dents of areas of exclusive legislative jurisdiction are not resi-
dents or citizens of the State in which the area is situated has
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The appellants first contend that the City could not
annex this federal area because it had ceased to be a
part of Kentucky when the United States assumed ex-
clusive jurisdiction over it. With this we do not agree.
When the United States, with the consent of Kentucky,
acquired the property upon which the Ordnance Plant
1s located, the property did not cease to be a part of
Kentucky. The geographical structure of Kentucky re-
mained the same. In rearranging the structural divi-
sions of the Commonwealth, in accordance with state
law, the area became a part of the City of Louisville,
just as it remained a part of the County of Jefferson and
the Commonwealth of Kentucky. A state may conform
its municipal structures to its own plan, so long as the
state does not interfere with the exercise of jurisdiction
within the federal area by the United States. Ken-
tucky’s consent to this acquisition gave the United
States power to exercise exclusive jurisdiction within the
area. A change of municipal boundaries did not inter-
fere in the least with the jurisdiction of the United
States within the area or with its use or disposition of
the property. The fiction of a state within a state
can have no validity to prevent the state from exercising
its power over the federal area within its boundaries,
so long as there is no interference with the jurisdiction
asserted by the Federal Government. The sovereign
rights in this dual relationship are not antagonistic. Ac-
commodation and cooperation are their aim. It is fric-
tion, not fiction, to which we must give heed.

The deeision in the Howard case would seem to make untenable
the premise of extraterritoriality upon which most of the deci-

C. Cls. 221, 121 F. Supp. 212 (1954), reh. granted, 132 C. Cls. 804 (1955) ;
Motor Transport Co. v. McCanless, 182 Tenn. 659, 189 S. W. 2d 200 (1945) ;
Grayburg Oil Co. v. State, 286 8. W. 489 (Ct. Civ. App., Tex., 1926), aff’d.,
3 8. W. 2d 427, rev’d., on ground that sales to U. S. exempt from taxation,
278 U. 8. 582; McKesson & Robbins v. Colling, 18 Cal. App. 2d 648, 64 P. 2d
469 (1937) ; and cases cited in footnote 11, p. 147, supra.
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sions denying civil and political rights and privileges are square-
ly based.

Theory of incompatibility—In some instances, usually
.s&mam the courts have not been entirely explicit on this matter
in a.w.m language of their opinions, it can be construed that
Q.memﬂo:m denying civil or political rights to residents of exclu-
sive Federal jurisdiction areas are based simply on a theory
ﬁ.wma exercise of such rights by the residents would be incon-
sistent with Federal exercise of “exclusive legislation” under
the Constitution.

Weaknesses in incompatibility theory.—Historical evidence
supports the contrary view, namely, that article I, section 8,
clause 17, of the Constitution, does not foreclose the States
from extending civil rights to inhabitants of Federal areas.
As was indicated in chapter II, James Madison, in response
to Patrick Henry’s contention that the inhabitants of areas
of exclusive Federal legislative jurisdiction would be without
civil rights, stated that the States, at the time they ceded
jurisdiction, could safeguard these rights by making “what
stipulations they please” in their cessions to the Federal Gov-
ernment. If a stipulation by a State safeguarding such rights
1s not incompatible with “exclusive legislation,” it might well
be argued that unilateral extension of the rights by a State
after the transfer of jurisdiction is entirely permissible; for
it would seem that the possession of State rights by the resi-
dents, rather than the timing of the securing of such rights,
would create any incompatibility. And objections of incom-
patibility with exclusive Federal jurisdiction of State extension
of such rights as voting to residents of Federal enclaves would
seem answerable with the words of the Supreme Court in its
opinion in the Howard case, supra: “The sovereign rights in
this dual relationship are not antagonistic. Accommodation

and cooperation are their aim. It is friction, not fiction, to

®E. g., Commonweualth v. Clary, supra, and Opinion of the Justices, supra.
™ See p. 23, supra.
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Federal jurisdiction lands, the court said in the Arapajolu case
(249 P. 2d 322):

* * * The power to collect all such taxes depends upon
the existence of State jurisdiction over such federal lands
and therefore may not be exercised in territory over
which the United States has exclusive jurisdiction.
Standard 0il Co. v. California, 291 U. S. 242, 54 S. Ct.
381, 78 L. Ed. 775. In recognition of this fact the Con-
gress has made these recessions to the States In terins of
jurisdiction, e. g. 4 U. S. C. A. §§ 105 and 106:* and such
State or taxing authority shall have full jurisdiction and
power to levy and collect any such tax in any Federal
area within such State * * *”; 26 U. S. C. A. § 1606
(d): “and any State shall have full jurisdiction and
power to enforce the provisions of such law * * * as
though such place were not owned, held, or possessed by
the United States.” ™

In Kiker v. Philadelphia, 346 Pa. 624, 31 A. 2d 289 (1943),
cert. den., 320 U. S. 741, previously discussed at page 203,
above, the Supreme Court of Pennsylvania referred to the Buck
Act as a “recession of jurisdiction” to the State when uphold-
ing applicability thereunder of a municipal tax to the income
of a Federal employee earned in a Federal enclave.” A holding
to the same effect was had in Davis v. Howard, 306 Ky. 149,
206 S. W. 2d 467 (1947).

™ The legislative histories of such statutes (see p. 190, et seq., supre),
cast little direct light on this subject.

™ While in this case the court rejected the principle of extraterritoriality,
and also held the Federal employee entitled to all benefits of facilities of
the taxing municipality in upholding the constitutionality of the tax under
the Fourteenth Amendment to the Constitution, the same court in Schwarte
v. O'Hara Township School Dist., supra, apparently reverted to the extra-
territoriality doctrine and upheld the denial to residents of a Federal enclave
of a right to attend public schools, indicating some influence by the fact that
persons involved in the latter case were not actually taxed (but quaere:
may a State accept a retrocession under the Buck Act and similar statutes
on a regional basis?).
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Interpretation of such statutes as Federal retrocessions of
partial jurisdiction to the States apparently is essential, since
States seemingly would require “jurisdiction” to apply taxes
generally, and the tax and other provisions of their workmen’s
and unemployment compensation acts, at least as to persons
over whom they have no authority except as may arise from
the presence of such persons on an “cxclusive” Federal juris-
diction area. Thus, in Atkinson v. State Tax Commaission, 303
U. S. 20 (1938), the Supreme Court held (p. 25) that the
enforecement by a State of its workmen’s compensation law
in a Federal area was “incompatible with the existence of ex-
clusive legislative authority iu the United States.” And in
S.R. A., Inc.v. Minnesota, 327 U. S. 558 (1946), it stated that
the levy by Minnesota of a tax evidenced its acceptance of a
retrocession of jurisdiction.*

Summary of contradictory theories on rights of residents.—
Arledge v. Mabry and Schwartz v. O’Hara Township School
Dastrict, it may be said, represent cases maintaining strictly
the principle of stare decisis on questions of exercise of State
rights by residents of ¥ederal areas. They uphold the doc-
trine of extraterritoriality of Federal enclaves and the theory
of incompatibility between exercise of State rights by residents
of Federal arcas and Iederal possession of jurisdiction over
such areas. Under the view taken in these cases the only modi-
fications which need to be made for modernizing the very early
decisions upon which they are fundamentally based are those
which patently are required for enforcing State laws the exten-
sion of which is authorized to Federal areas by Federal laws;
in other words, no consequences whatever flow from a Federal
retrocession of partial jurisdiction to a State other than that

¥ On the other hand, in the opinion in Offutt Housing Company v. Sarpy
County (see p. 205, supra), in holding that language in the Military Leasing
Act of 1947 permitting State taxation of Federal property leased to private
parties extended to lands subject to the Federal power of “exclusive Legls-
lation,” the court said: “We do not hold that Congress has relinquished
power over these areas. We hold only that Congress, in the exercise of this
power, has permitted such state taxation as is involved in the present case.”




6¥2

‘9S1IB ABW [OIYM MEB[ Jo suorsanb oywads Jurajos
=31 ur JYSnos aq pnoys SI1JLIOYINE JIIYIINJ ‘9sBd LuU® U "PIIBOIPUI USAq
SBY ]1S9I13)UT pBaIdsopIm jsowr goIgm Ul sId)jew 03 se jdeoxa s3doeduod [8I9]
pBoIq 3urjoage suolsioap Jurfrodjuod pue [rdoulid o3 pajrwll 9q (1M APJIe]
S90UBIDIIY ‘FIoM SIY) Ul J03fqns 3] JO JuUsaUIIBDI] ISAISUdYaIdwod Ipnp
Qxd ‘ax9q £31a31q I0¥ sjudwdimbax pur “yoafqns sy} Jo 2dodos proiq I3YY,
*£113doxd aq) 1940 UOTPOIPSTIN{ FATYBISIII] JO UOISsIssod [BIOPI] WOl FUISTIT
jou ‘f£11adoxd gons wo pojonpuod 9q LBW YoIgm suonjeiado pue ‘Alradoxd
183X SII 03 309dS91 YIIM JUSWUILA0Y) [BI9POY 94] Aq passassod sojrunuaml
pue s1amod ure)I9d Jurdjiav(o yo asodind ayj 10y uOTIOIPSIIN{ SATIBISIFO] Jo
MB[ 97} JO 1X33 SIq] Ul papnpour are Jajdeyo Juipssrons o) pue ST,

ssoadxe ur ‘aary a1doad ayj :uosEBAI AISUI 0} }J9[ J0U
ST uormsanb sty) Ing  -sjaed jusuoduroo s)1 purq A[rres
-$909U JSnwI ‘}o® UBI 11 YoIym uo $399{qns 3soy} uo ‘uory
-BU 9YJ, ‘WAY} [0J3U0D 0} SISY}0 MO[[B O} IJuI[[im SI
9)83Q OU ‘suorjeIado 71 [043U09 03 SUI[[IM 9q ABWI 318IQ
suo Aue ygInoyy, ‘[[® I0J $10® puB ‘(B sjudsatdar 91
‘118 Aq payeIa[ep a1e s1omod $91 {{[B JO JUSWUIIA0S ) ST
1] "eInjBU ST WOJJ A[LIESS309U J[NSAI 0} UIAIS p[nom
SIYT, ‘uonoe Jo atoyds §)1 ury)m sweldns st ‘stomod ST
ur pajruat] y3noyj ‘uotup) 9y} JO JUSWIUISA03 3Y} 9BY)
—SIY) 9q P[NoM 91 193dx9 JY3rur oM ‘PUIYUBWI JO JUISS®
[BSIaATUN 9y} pururwod pinod uonisodord suo Auw JT

:(90%—<0¥ "dd) seyerg pastupy
8y} Jo me[ [euonnlnsuod ayj jo ordrounrd o1sRq B OW093(]
SBY 918YM 10n0)) auwrdIdng oY) I0J PIJBIIUNUS [[BYSIBIA] 01ISnp
1oIYD (6I8T) 9TE 18IYM ¥ ‘Pun)fun iy “A yooyny jy up—0L2
~uaf uj FONTYFIYALN] Wou,[ AT SNOILVYEd() TVHIAHL]

UoToTpSLIN
SATOISIOOT 19pPU() JON SPaIY

X1 #dvq)

(GI6L “D ‘A 'V "O) &k ‘DA €95 ‘NINUOTO A uosIi M - (§86T) 9IS 'S (1 68%
‘sanyg Panu] ‘A 9NYOOUOF.O * (888T) 0FS 'S "N LTT “u0SpM "A UDND) o
-padns “bag 79 (09 "d VY

5 £310doad pue ‘Ay19qr]
‘9y1] Surpoodser sedjUBIENT [BUOIINJYSUOD B} JO poaLidap
oq jou Arw ‘BIqUN[O)) JO JOLUSI(T dY} 0} 199dsal M PRy
U9sq SBY 1 “BaTe UOTOIPSUN( [BIOPIF SAISN[IXS UB JO SIUSPISIY
“JUeWPUSWY YIFT Y} opun ‘sadeqratid 1oy) Jo JusWIPLIqE JO
pu® ‘sgote yons uo PI[WIWOP suositad jo diysuaznlo s3e8)8 JO
suoysenb 01 Lem ayy Furuado ‘JoaIdY) SIUIPISAL PUB SIAB[IUI
[BI9pa, 10A0 UOTJOIPSUN[ 1BYI0 PUB XB} S[QBISPISUOD JO 8:NEIT
£q oswioxe quaserd £q 1puodds pue ‘mB[ 99E)g I9pun sodat
-a11d 03 $jySu S[ENPIAIPUL 0} UBY) IOYJBI SOAB[OUD [BISPIY Ul
S[ENPIAIPUT 19A0 SIYSU §,318IS B 0} PIYB[AI A[oyeIpouwItil UOISTd
-op pumop YY) ‘DdPPOIYJ A a3 Ul RIUBA[ASUUSJ JO
11n07) swaIdng oY} JO UOISIDAP IB[IWIS Y3 OXI[ YInOYI[e ‘autny
-00p A1[ELI01IINIBIXS Oy} Burjoafol ‘Didns ‘SLOUOSSUUULO)
‘A pdomop ut 4Ino)) sweadng Y} JO UOISI[P Y £q :sag L1
-I0Y}NE S[BISPISUOD USAIS 9( 0} UIIIS P[NOM SIAB[OUS [BISPSY
JO sjuepisel ut sIY3U [eoryod puE [IAID 91B}g JO IDUIISIXD
o) jo uorruSoool [eLIpN[ oy} ut pusx Sy} PUV “A11q
-1peduroout Jo £109y) 9y) pue A}[[BLIOJLIIIBIIXS JO SULOOP 93
JO JUSWIUOPUBQE 0) PUB SISEBD P[0 9Y) WOI] ABMEB PUII} B ISEI
1% 9)BOTPUL [, ‘UOTITPSLIN[ SEY JUSWIUIIAOY) [BISPS] 9} YoIyMm
0} SB SBAIB Ul AJLIOYINE [BJUSWIUIIA0S 9S1DIOXd 0} SINEIF JO
1y3u oyj Surpoydn $9sBO pUB ‘SME[ 39B}G Iopun sooriarnd 09
suosiad jo 4y8u o1y Sutpoydn 193deyd STy} UT PI}I0 SISED 18730
[BI9ATS OY) ‘9043PUOT "A SWDPY JUIXI SWOS 0} PuE ‘UUDUd
-oJy “A njolpdp.iy Y8Y) ‘PUBY IOYIO0 9} UO ‘pres o] OS[E Aeurq]
‘g91e1Q 9y 0} sederiaud pue $jYIU YINS 18A0
uotjorpsuIn{ sopavo1jal A[ssardxe ssaguo)) J1 A[uo ‘uorjorpsunf
JO IoJsuel} 9y} Ul SJUSPISAI Y} 10} PIAIISAL SSITUN ‘soFortatad
pue s1ySu ejerg Lofue ueo uondIpsunl Aue seY JUSWUIIA0D)
[BISPS] Y} YOTUYMm ISAO SBAIE JO SHUIPISAL ‘Ure9s prnom 1 ‘MatA
sty} Jopu) "semod papan0IRl OY} A;WWISXY Aewr 91818 9y}

NOILOIASIEN [* TALLVTISION'T JdJO MV Vo3 4




