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During the debate Senator Thurman also said:

and:

It [the bill] provides, that “the jurisdiction over the
place” shall be ceded to the State of Ohio. Is it neces-
sary for me to say to any lawyer that that is an uncon-
stitutional bill? The Constitution of the United States
says in so many words that the Congress shall have
power “to exercise exclusive jurisdiction in all cases
whatsoever over” such territory. Can Congress cede
away one of its powers? We might as well undertake
to cede away the power to make war, the power to make
peace, to maintain an Army or a Navy, or to provide a
civil list, as to undertake to cede away that power.’

* * ¥ As was read to the Senate yesterday from a de-
cision made by Judge Story, it is not competent for Con-
gress to take a cession of land for one of the purposes
mentioned in the clause of the Constitution which I
read yesterday, to wit, for the seat of the national capi-
tal, for forts, arsenals, hospitals, or the like; it is not
competent for Congress to take any such cession limited
by a qualification that the State shall have even con-
current jurisdiction with the Federal Government over
that territory, much less that the State can have ex-
clusive jurisdiction over it; because the Constitution of
the United States, the supreme law of the land, declares
that over all territory owned by the United States for
such a purpose Congress shall have exclusive jurisdic-
tion. Then, obviously, if it is not competent for Con-
gress to accept from a State a grant of territory, the
State reserving jurisdiction over it, or even a qualified
jurisdiction over it, where the territory is used for one
of these purposes, as a matter of course Congress cannot
cede away the jurisdiction of the United States.®

'Id. at p. 5186.
*Id. at p. 541.
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In discussing whether it was necessary that exclusive juris-
diction be in the United States, Senator Morton of Indiana,
one of the proponents of the bill, said:

It [clause 17] does not say it shall have; but the lan-
guage 1s, “and to exercise like authority;” that is, it
may acquire complete jurisdiction; but may it not ac-
quire less? Now, I undertake to say that the rule and
the legislation heretofore by which the Government has
had exclusive jurisdiction over arsenals in the States
has been without good reason. It has always been a
difficulty. There is not any sense in it. It would have
been a matter of more convenience from the beginning,
both to the Federal Government and the States, if the
ordinary jurisdiction to punish crimes and enforce ordi-
nary contracts had been reserved over arsenal grounds
and in forts. There never was any reason in that. It
has always been a blunder and has always been an
inconvenience.

But the question is now presented whether the Govern-
ment may not, by agreement with the State, take juris-
diction just so far as she needs it, and leave the rest to
the State, where it was in the first place. It seems to
me that reason says that that may be done, because the
greater always includes the less. It seems, too, that
convenience would say that it should be done. * * *°

The bill was passed.® The Supreme Court of the State of
Ohio, in another contested election case,'* thereafter upheld
the right of the inmates of the home to vote. In the course of
the court’s opinion the authority of Congress to retrocede juris-
diction was likewise upheld.

Right to retrocede established—That the Federal Govern-
ment may retrocede to a State legislative jurisdiction over an
°Id. at pp. 545-546.

¥ Act of January 21, 1871, 16 Stat. 399.
* Renner v. Bennett, 21 Ohio St. 431 (1871).
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90 LAW oF LEGISLATIVE JURISDICTION

instances mentioned below are all which were found in a dili-
gent search of Federal statutes.

Statutes enacted to afford civil rights to inhabitants of Fed-
eral enclaves.—One of the earliest retrocession statutes enacted
by the Congress of the United States involved a portion of the
District of Columbia.’” The seat of the general government
had been established on territory received in part from the State
of Maryland and in part from the State of Virginia, embracing
the maximum ten miles square permitted by clause 17. By the
act of February 27, 1801, 2 Stat. 103, that portion of the Dis-
trict of Columbia which had been ceded by Maryland was
designated the county of Washington, and that portion which
had been ceded by Virginia was denominated the county of
Alexandria. A report*® on the bill providing for retrocession
to Virginia of Alexandria County stated:

* * * The people of the county and town of Alexan-
dria have been subjected not only to their full share of
those evils which affect the District generally, but they
have enjoyed none of those benefits which serve to miti-
gate their disadvantages in the county of Washington.
The advantages which flow from the location of the seat
of government are almost entirely confined to the latter
county, whose people, as far as your committee are ad-
vised, are entirely content to remain under the ex-
clusive legislation of Congress. But the people of the
county and town of Alexandria, who enjoy few of
those advantages, are (as your committee believe)
justly impatient of a state of things which subjects
them not only to all the evils of inefficient legislation,
but also to political disfranchisement. To enlarge on
the Immense value of the elective franchise would be
unnecessary before an American Congress, or in the
present state of public opinion. The condition of

¥ Act of July 9, 1846, 9 Stat. 35.
** H. Rept. No. 325, 29th Cong., 1st Sess. 489 (1846).

TERMINATION OF LEGISLATIVE JURISDICTION 91

thousands of our fellow-citizens who, without any
equivalent, (if equivalent there could be,) are thus
denied a vote in the local or general legislation by
which they are governed, who, to a great extent, are
under the operation of old English and Virginia stat-
utes, long since repealed in the counties where they orig-
inated, and whose sons are cut off from many of the most
highly valued privileges of life, except upon the condi-
tion of leaving the soil of their birth, is such as most
deeply move the sympathies of those who enjoy those
rights themselves, and regard them as inestimable. * * *

It has been noted *° that other statutes, the acts of January
21, 1871, 16 Stat. 399, July 7, 1898, 30 Stat. 668, and March 3,
1901, 31 Stat. 1175, were thereafter enacted by the Congress
in concern over voting rights. During the debate on the 1871
bill much was said, pro and con, concerning the “right” of the
inhabitants of the disabled soldiers’ home to vote.?®

Other statutes of “special” application have been passed
which involved additional fields of civil rights. One such
statute is the act of March 4, 1921.2* During World War I the
United States Housing Corporation acquired exclusive juris-
diction over a site on which a town was to be built for the pur-
pose of housing Government employees. After the war, ac-
cording to the report** which accompanied the bill to the
House of Representatives, the Federal Government desired:

* * * that the property [jurisdiction] be retroceded to
the State of Virginia in order that that State may exer-
cise political power, so that taxes may be levied and the
town may be incorporated. As it is now, the town of
Cradock, consisting of 2,000 people, is without the pro-
tection of any civil government, as the National Gov-
ernment is no longer in charge there.

* Supra, at pp. 87, 88.

* Cong. Globe, 41st Cong., 3d Sess. 517 et seq. (1871).
# 41 Stat. 1439.
“ H. Rept. No. 1311, 66th Cong., 3d Sess. 7777 (1921).
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The first of the statutes of “special” application in the field
of jurisdiction over highways concerned the Golden Gate Bridge
and the California State highways, which crossed the Presidio
of San Francisco Military Reservation and the Fort Baker
Military Reservation.®* On February 13, 1931, the Secretary
of War, exercising a congressional delegation of authority,*
granted to the Golden Gate Bridge and Highway District of
California certain rights-of-way to extend, maintain and oper-
ate State roads across these military reservations. The grant
from the Secretary of War was subject to the condition that
the State of California would assume responsibility for man-
aging, controlling, policing and regulating traffic. A subse-
quent statute retroceded to the State of California the juris-
diction necessary for the State to carry out its responsibility
for policing the highways.

The next statute * related to another approach to the Golden
Gate Bridge. Statutes enacted thereafter have related to
highways occupying areas at Vancouver Barracks Military
Reservation, Washington,* Fort Devens Military Reservation,
Massachusetts,* Fort Bragg, North Carolina,* Fort Sill, Okla-
homa,” Fort Belvoir, Virginia*® and Wright-Patterson Air
Force Base, Ohio.*

* Act of February 11, 1936, 49 Stat. 1108.

* Act of July 5, 1884, 23 Stat. 104, formerly 10 U. S. C. 1348, 43 U. 8. C.
933, now re-enacted as sections 4777 and 9777 of title 10 (positive law)
U. 8. Code.

= Act of July 26, 1939, 53 Stat. 1120.

* Act of July 30, 1941, 55 Stat. 608; see also H. Rept. No. 887, 77th Cong.,
1st Sess. 10555 (1941), and S. Rept. No. 563, 77th Cong., 1st Sess. 10545
(1941).

* Act of May 23, 1950, 64 Stat. 187, and act of June 15, 1953, 69 Stat. 132;
see also 8. Rept. No. 1433, 81st Cong., 2d Sess. 11367 (1950).

* Act of April 15, 1952, 66 Stat. 60; see also H. Rept. No. 1383, 82d Cong.,
2d Sess. 11575 (1952), and S. Rept. No. 1397, 82d Cong., 2d Sess. 11567 (1952).

¥ Act of May 27, 1953, 67 Stat. 39; see also H. Rept. No. 349, 83d Cong., 1st
Sess. 11665 (1953), and S. Rept. No. 166, 83d Cong., 1st Sess. 11639 (19533).

* Act of May 27, 1953, 67 Stat. 37 ; see also H. Rept. No. 347, 83d Cong., 1st
Sess. 11665 (1953), and S. Rept. No. 165, 83d Cong., 1st Sess. 11659 (1953).

® Act of Feb. 27, 1954, 68 Stut. 18; see also Report of Hearing before a
Subcommitiee of the Commitice on Armed Services, United States Senate,
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Mascellaneous statutes retroceding jurisdiction.—Six statutes
appear to have been enacted by the Federal Government retro-
ceding jurisdiction for reasons not demonstrably connected with
civil rights of inhabitants or State policing of highways. The
first of these in point of time was enacted in 1869,* to per-
mit the State of Vermont to exercise jurisdiction over a State
court building which was permitted to be constructed on fed-
erally owned land. A 1914 statute * temporarily retroceded
to the State of California jurisdiction over portions of the
Presidio of San Francisco and Fort Mason, so that city and
State authorities could police these areas during a period when
the Panama-Pacific International Exposition was to be held
thereon,

A 1927 statute ** ceded to the Commonwealth of Virginia
jurisdiction over an area known as Battery Cove, for the pur-
pose of transferring from Federal to Virginia officials author-
ity to police the area. The cove, which was on the Potomac
River abutting Virginia, had been transformed into dry land
during dredging operations in the Potomac. It was part of
the territory originally ceded to the United States by Mary-
land for the seat of government.

In 1939, the Congress enacted a statute * retroceding to the
Commonwealth of Massachusetts jurisdiction over a bridge in
Springfield. The reason for this retrocession was that, while

83d Cong., 24 Sess., titled “Miscellaneous Bills,” including S. 2689, pp. 1-5
(Feb. 2, 1954).

“ Act of Feb. 22, 1869, 15 Stat. 274 ; see also Cong. Globe, 40th Cong., 3d
Sess. 1201-1202 (1869).

“ Public Resolution No. 57, Oct. 22, 1914, 38 Stat. 783 ; see also H. Rept.
No. 1167, 63d Cong., 2d Sess. 6560 (1914), and 8. Rept. No. 803, 63d Cong,,
2d Sess. 6553 (1914).

“ Act of Feb. 23, 1927, 44 Stat. 1176 ; see also S. Rept. No. 598, 79th Cong.,
ist Sess., p. 7 (letter Dec. 9, 1943, of National Capital Park and Planning
Commission), 10927 (1945).

“ Act of July 27, 1939, 53 Stat. 1127 ; see also H. Rept. No. 973, 76th Cong.,
1st Sess. 10300 (1939), S. Rept. No. 804, 76th Cong., 1st Sess. 10294 (1939),
and 84 Cong. Rec. 8727 and 9379 (1939).
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¥ * * The power of the State to impose this condition
[that the land be used for purposes of a navy yard and
hospital] is clear. In speaking of a condition placed by
the State of Kansas on a cession of jurisdiction made by
that State to the United States over land held by the
United States for the purposes of a military reservation,
this court said in Fort Leavenworth Railroad v. Lowe,
(p. 539), supra: “It not being a case where exclusive
legislative authority is vested by the Constitution of the
United States, that cession could be accompanied with
stch conditions as the State might see fit to annex, not
ideonsistent with the free and effective use of the fort
as a military post.”

As to the question of jurisdiction, the court said (p. 404):

* * * In the absence of any proof to the contrary, it is
to be considered that the lease was valid, and that both
parties to it received the benefits stipulated in the con-
tract. This being true, the case then presents the very
contingency contemplated by the act of cession, that is,
the exclusion from the jurisdiction of the United States
of such portion of the ceded land not used for the gov-
ernmental purposes of the United States therein spec-
ified. Assuming, without deciding, that, if the cession
of jurisdiction to the United States had been free from
condition or limitation, the land should be treated and
considered as within the sole jurisdiction of the United
States, it is clear that under the circumstances here ex-
isting, in view of the reservation made by the State of
New York in the act ceding jurisdiction, the exclusive
authority of the United States over the land covered by
the lease was at least suspended whilst the lease re-
mained in force.

Had the Federal Government, instead of leasing the property
to the city of Brooklyn on a short-term lease, devoted it to Fed-
eral purposes other than those specified in the New York ces-
sion statute, legislative jurisdiction would presumably have
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reverted to the State of New York.*® Although the court in
the case before it spoke of the suspension of jurisdiction, in-
stead of termination of jurisdiction, it presumably took into
account the fact that the lease was of short duration and that
there was no evidence that the Federal Government had.aban-
doned all plans for the future use of the leased area.for the pur-
poses specified in the New York statute. It must be assumed
that a permanent reversion, instead of a temporary suspension,
of Federal legislative jurisdiction would occur where the evi-
dence indicates that it is no longer the intention of the Fed-
eral Government to use the property for the purpeses specified
in the State cession statute.

REVERSION OF JURISDICTION BY TERMINATION OF FEDERAL
Usk oF PropErTY: Doctrine announced.—In the.case of Fort
Leavenworth R. R.v. Lowe, 114 U. S. 525 (1885), when consid-
ering a cession statute which did not contain a reverter pro-
vision the court nevertheless said of the ceded jurisdiction (p.
542):

* * * Tt is necessarily temporary, to be exercised only
so long as the places continue to be used for the public
purposes for which the property was acquired or re-
served from sale. When they cease to be thus used, the
jurisdiction reverts to the State.

Discussion of doctrine—Only in one case, however, has the
Supreme Court concluded that reversion for such reasons had
occurred. In 8. R. A., Inc. v. Minnesota, 327 U. S. 558 (1946),
the question presented was whether the State of Minnesota had
jurisdiction to tax realty sold by the United States to a private
party under an installment contract, the tax being assessed
“subject to fee title remaining in the United States,” where
such realty had been purchased by the United States with the
consent of the State. After stating that a State must have
jurisdiction in order to tax, the court said (pp. 563-564):

% See Fay v. Locke, 201 Mass. 387, 87 N. E. 753 (1909) ; La Duke v.
Melin, 45 N. D. 349, 177 N. W. 673 (1920).
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102 LAw or LEGISLATIVE JURISDICTION

An early Federal statute ** granting authority for the sale
of surplus military sites contained a provision that upon sale
of any such site jurisdiction thereover which had been ceded
to the Federal Government by a State was to cease. The
statute made no provision for State acceptance of the retro-
cession. The modern counterpart of this statute, providing
for disposition of surplus Federal property,* makes no reference
whatever to termination of jurisdiction had by the United
States over property disposed of thereunder, but the General
Services Administration, which administers the existing stat-
ute, has no information of any exception to full acceptance by
agencies of the Federal and State governments of the theory
that all jurisdiction reverts to the State upon Federal disposi-
tion of real property under this statute.

While the case of S. R. A., Inc. v. Minnesota, supra, is the
only case in which the Supreme Court concluded that on the
facts presented Federal legislative jurisdiction reverted to the
State, the court in several earlier cases indicated that changed
circumstances might result in a reversion of legislative juris-
diction. In Benson v. United States, 146 U. S. 325 (1892), the
intervening factor was an action of the Executive branch. In
that case it was contended that jurisdiction passed to the
United States only over such portions of the military reser-
vation as were actually used for military purposes, and that
the United States therefore had no jurisdiction over a homi-
cide which was committed on a part of the reservation used

for farming purposes. In rejecting this contention, the court
said (p.331):

* * * But in matters of that kind the courts follow the
action of the political department of the government.
The entire tract had been legally reserved for military
purposes. * * * The character and purposes of its oc-
cupation having been officially and legally established

® Act of March 3, 1819, 3 Stat. 520.

* Federal Property and Administrative Services Act of 1949 (act of June
30, 1949, 63 Stat. 377), sec. 203, as amended, 40 U, S. C. 484.
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by that branch of the government which has control
over such matters, it is not open to the courts, on a ques-
tion of jurisdiction, to inquire what may be the actual
uses to which any portion of the reserve is temporarily
HVC»: * * *

The views expressed by the court in the Benson case, which
presumably would be applicable to a retrocession as well as a
cession, narrow substantially the rule as stated in the excerpt
from the Fort Leavenworth case quoted earlier in this chapter.

The Benson case was followed in Arlington Hotel Co. v. Fant,
278 U. S. 439 (1929),” in overruling an argument that juris-
diction was not lodged in the United States over an area leased
to a private hotel operator within a reservation over which
jurisdiction had been ceded to the United States, and it was
again followed in the case of United States v. Unzeuta, 281
U. S. 138 (1930), where the Federal Government was held to
have jurisdiction over an area (on which a crime had been
committed) constituting a right-of-way over a Federal en-
clave. The same rule has been applied in other cases.’®

The reluctance of the court to ignore jurisdictional deter-
minations by the Executive branch is further illustrated by
its opinion in Phillips v. Payne, 92 U. S. 130 (1876), in which
was presented the question of the legal validity of the retro-
cession by the Federal Government to Virginia of that portion
of the District of Columbia which had previously been ceded
by Virginia to the Federal Government. In the course of its
opinion, the court stated (p. 131) the position of the plaintiff
in error that the Federal legislative procedures leading to the

= QSee also Williams v. Arlington Hotel Co., 22 F. 2d 669 (C. A. 8, 1927).

® Chicage, ete. Ry. v. McQlinn, 114 U. S. 542 (1883) ; Steele v. Halligan,
229 Fed. 1011 (W. D. Wash., 1916) ; United States v. Holt, 168 Fed. 141
(C. C. W. D. Wash,, 1909), a¢ff’'d. sub nom. Holt v. United States, 218 U. S.
245 ; Commonwealth v. King, 252 Ky. 699, 68 S. W. 2d 45 (1934) ; and see
also State v. Bruce, 104 Mont. 500, 69 P. 2d 97 (1937) ; 106 Mont. 322, 77 P.
2d 403 (1938), aff’d., 305 U. S. 577; rev’d. on other grounds, Valley County
v. Thomas, 109 Mont. 343, 97 P. 2d 345 (1939).
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