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To the PUBLIGC.

S B author confents to the following publication, . by the requeft’

1 - of many warthy citizens, which he.cannot, with propriety, vefufe.
He doto not  expecs any, .gggftimlﬂf‘.czdqutgge-_ox'gpp{aq[q:tbqfq'by,. ouz.
will ‘be’ fully jatisfied, if, by bis endeavours, any new lights may be’
refletted upon the [ubjelts contained therein.  And indeed the novelty:
as well as jmportance of toe trials, in apbich every individual- was
iiterefled, might of. themfelves: excufe.bis prefumiption. .. *
WY fuld I néniiom, prefumptiot, aoben” it is well. kngwity,
ihat in ihis Tree country every one bas a right 10 [eribble, if be pleafes,,
aid 1o one-can be injuredy becaufe mo o is.obliged to.read. Reading.
bowever is the paﬂgant of many, as writing is that of Jome :*If there=
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fﬂi" e the reader /Z»'G!{la ﬁﬂd btrﬂﬂ,’gf dffgﬁ : 6‘ d, he may dEJ’iU ¢ oe: d'a' d':

a2 = [
[ ]

vantage, that of fixing in bis mind the resention of mere ufeful reading..

IT may be objeied, that writing *and:ﬁu&lzﬁifzg;"wif}qc?g{. affording
inflruélion or plecfure, are detrimental to the Regublicy as much. time”
may bave been confumed, thereby, which ought 10 bave been. occupied for-
valuakle purpofes. Without denying the charge; let. thofe whe: bave
divetly or indiretly contributed to the late political meafures reflect
bow their time bas been employed, .t fabricating a [yftent of revenue
and finance, - fubverfive of private. coniracls and public faith l—
Perbaps o vicw of contrafted blunder cud abfurdity may produce fome

gocd, when the force of argumeirt would be exerted in VAl -

BUT why fhould the aunthor impofe upon the reader & recital of
bis own tedions, indigefied pleas 2—Why did be 10t content bimfelf”
with a fimple relation of falls, and an enumeration of oe principat’
arguments and authorities ¢ Becaufe be is indolent, and found i

lefs traublsfome. to bimfelf to arite from recolle@ion, than to fori &
Hew-
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mw arrangement. and detail of the fuljed... Befides, the orafors of
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Greece ziid “Rome “exhibitéd to the public, tn the fame way, their

pleadings uponr the moft © weighty occafiens,  Aud alihoush the auther
bath not the vanily to compai bimfelf to any the [»wzjl of thofe ora-

tors, yet be feels @ pleafure -tir attempting £0 tmzzmz.e‘tbfﬁz, 1id 19
revive thatpart of ancient learnmng. S I

LET 1, be ﬁ{émmm’ to the canaid, whether the ﬁ’t,’ uenf gublica-
Fon of pieadmgs at the bary upon canfes of mpm‘mzce, waffld not baye
a jm’mar_y fendency to veform the. prefent manner, fo replete with inac-
curacies; afjurdzﬁm, cz;m’ ( ‘10 t/:e ﬂm'ze qf ﬁws pi aﬁza‘;wm ). fc.,{; rz!zty

ielf P ST

X AVANT czf/z'amry " ﬁwa c'ozmz’rze.r, far the Zaa’ze: 20 attend Hpon z‘xbf:'~
trial of popular caufes.. WWhat anexcellént praftice;and bow aimira-
bly caleulated to produce clegance of. fentiment, delicacy of expreffion,
and @ polite addrefs |1t is “true, the préfence of the ﬁzzr “fext nigy
excite d iffidence in the yaung praétitioner 5 but bow amiable is diffidence,
éaw cbﬂmmg is modefly, - in oppofition 1o mqﬁe ndmziam dm 5 2which

give to impudence an appearance qf !aw .@Zﬂdgcf, and 20 y. w'?zcgﬁ 6.3'.
/}reecb t!:'e reﬁ:ﬂélarz:e of :-:’Zacutza?z [

.'l

WHETHER tbe precedmg aifffrwtmz: 5'5427 any re[am«z i
ihe matters Contained in the following fheets, is of very little confegtciice.
For cuflom ‘only renders any, thing of the kind expedient.—T» m/}aﬂz we

| ﬁ:ﬁmrt, as @ matter of conrfe but to rife above z‘i:'rs fozé!f,.* perbaps cif-
Foin ﬂwﬂ!{! bc rrmted in be; 0ToM way.,

THEAUTHOR
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P O'N the laft Monday of September, in the eleventh year
. of the Independence of the United States, in .the city of
Newport, and State of Rhnde-1fland, &c. was heard, before the
" Superior Court of Judicature, Court-of Aflize, and General Gaol-
Delivery, a-certain information, John Trevett againft John
Weeden, for refufing to receive the paper bills .of . this State, in
payment for meat fold 1n market, equivalent to filver or gold :
And upon the day following the Court delivered the unani-
.mous opinion of the Judges, that the information was not cog-
nizable before them. o | '

Tuat this important decifion may be fully comprehended,
it will be neceffary to recur to the alts of the General Affembly,
which -fuperinduced the trial.~——-At the laft May feffion, an
a& was made for emitting the fum of one hundred thoufand
pounds, lawful money, in. bills, upon land fecurity, which thould
pafs in all kinds of bufinefs, and payments of former contraéts,
upon par with filver and gold, eftimating an ounce of coined
filver at fix fhillings and eightpence. Another att was pafled in
the June following, fubjetting every perfon who fhould refufe
the bills in payment for articles offered for fale, or fhould make
a diftinchion 1 value between them and filver and gold,. or
who thould in any manner attempt tp depreciate them, to a penal-
ty of one hundred pounds, Jawful money; one -moiety to the
State, and the other moiety to the informer ; to be recovered
before either of the Courts of General Seflions of the Peace, or
the Superior Court of Judicature, &c.

Experience foon evinced the inadequacy of this meafure
to the objefts of the Adminiftration : And at a f{eflion of the
‘General Affembly, {pecially convened by his Excellency the
Governor, upon the third Monday of the following Auguft; ano-
ther at was- paffed, in addition to and amendment of that laft
mentioned, wherein it is provided, that the fine of one hundred -

pounds be varied ; and that for the future the fine fhould nOth[;
~ B efs
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lefs than fix, nor exceed thirty pounds, for the firlt offence : The
mode of profecution and trial ‘was alfo changed, “agfeeably 1o
the following claufes, ¢ that the complainant fhall apply to
either of the Judgés of the Superior Court of Judicature,-&ec.
within this State, or to either of the Judges of the Inferior Court
of Common Pleas within the county where fuch offence fhall be
committed, and lodge his certain information, which fhall be
iflued by the Judge in the following form,” &c. It is then
provided, that'the perfon complained of come before a Court to
be fpecially convened by the Judge, 1n three days; ¢ that the
faid Court, when fo convened, fhall proceed to the trial of faid
oftender, and they are hereby authorized: fo to do, without any
jury, by a majority of the Judges prefent, according to the laws
of the land, and to make adjudication and determination, and
that three members be {ufficient to conftitute a-Court, and -that
the judgment of ‘the Court, if againft the offender fo.complained.,
of, be forthwith complied with, .or that -he ftand committed to
the county gaol, where the faid Court may be fitting, till {entence:
be performed, and that the faid: judgment. of faid Court fhall be
final and conclufive, and from which there fhall be no appeal ;
and in faid procefs no effoin, protection, privilege or imjuné:on,
fhall be inanywife prayed, granted or allowed.”

- In confequence of a fuppofed violation of this at, John Tre-
vett exhibited his complaint to-the Hon. Paul Mumford, Efq;
Chief Juftice of the Superiog Court, at his chamber, who caufed
a Special Court to be convened : But as the information .was
given during the term of the Court, it.was referred into the term
for confideration and final determination.. ‘

Joun Wrepew, being demanded and prefent in. Court, made:
the following anfwer : ¢ That it appears by the act of the General
Aflembly, whereon faid information is founded, that the faid a&
hath expired, and hath no force.r Alfo, for that by the faid act
the matters of complaint are made.triable before Special Courts,.
Incontroulable by the Supreme Judiciary Court of the State =
fnd alfo for that she Court is not, by faid a&, authorized and

_ -empowered:
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empowered to impannel a jury to tty the falts charged in the
information ; and fo the fame is unconftitutional and void.,”

Tuis anfwer was enforced, by the author of thefe ftriGures,
nearly in the {ollowing words :

I po not appear, may it pleafe the Honourable Court, upon
the prefent ‘occafion, fo much in the line of my profeffion, as in
the charafter of a citizen, deeply interefted in the conftirutional
laws of a free, fovereign, independent State, .And, indeed,
whenever the rights of all the citizens appear to be effentially
connelted with'a controverted queftion, confcious of. the dignity
of man, we exercife our legal talents only as means conducive
to the great end of pohtlcal fociety, general happinefs, In this
arduous, though pleafing purfuit, fhould .my efforts appear too
feeble to fupport the attempt, I fhall derive a confolation in
refleCting, that the learned and honourable gentleman at my

rlght 1s with me in the defence, ‘

WrLL may a profound filence mark the attention of this
numerous and refpectable affembly ! Well may anxiety be dif<
played in every countenance | Well may the dignity of the
Bench condefcend to our {olicitude for a moft candid and ferious
attention, feeing that from the firft fettlement of this country un-
til the: prefent moment;, a queftion of fuch magnitude as that
upon which the judgment of the Court is now prayed hath not
been judicially agitated ! |

HAPPY am §, may it pleafe-your Honours, in making my
‘warmeft acknowledgments to the Court,- for" ermlt*mg the in-
formation and the plea to bé confidered by them in theif fupreme
judiciary capacity t=~By this indulgent conceffiony we-feel our-
felves at liberty to animadvert: freely upon the “illégality of the
‘new-fangled Junfdl&lons erefted by the Gerieral Affembly in the
~alt more immediately “in Pontemp]atlon The embatraiiments
‘maturally accompanying-a plea to"the jurifdittion, by removing
‘the -caufe from the Special- Court into this Court, are totally
‘removed 5 and, with them, the painful neceflity of confidering

B2 | your
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your Honours as individually compofing fo dangerous a tribu-
nal. The idea of that néceflity 1s truly alarming, and we-cannct
do jultice to our own feelings, without exprefling a fervent wilh
that it may hereafter be ever banifhed from the human breaft !

- ¥

In difcufling the feveral points ftated in the plea, we muft
neceflarily call in queftion the validity of the legiflative aét upon
which the information 18 grounded, We fhall attempt moft

clearly to evince, that it 1s contrary to the fundamental laws of
the State, and therefore, as the civilians exprafs it, a mere nulli-

ty, and void, b initio. We fhall treat, with decent firmnels,
upon the nature, limits and extent, of the legiflative powers ;
and deduce, from a variety of obfervations and authorities, that
‘the Legiflature may err, do err ; and that this. at, if we confine
ourfelves.to the fubje&® matter of it,. can only be confidered as
an adt of ufurpation ; but having been enacted by Legiflators of
whofe integrity and virtue we have the cleareft conviction, and
of whole good intentions we have not a doubt, it will be viewed.

as an halty refolution, inconfiderately adopted, and fubject to.
legal reprehenfion..

Tue parties named in the procefs are of no- farther confe-
quence; than as the one reprefents the almoft forlorn hopes.
of an hitherto difappointed. circle ; the other as a victim ; the
firft deftined to the fury: of their intemperate zeal and politi-
cal phrenzy. Why fhould the abettors of this falutary att, as

many are pleafed to call it, retire behind the curtain,, in. the day
of trial, unlefs fomething within them declares that all 1s not
right ¢ -Or, dare they not appear in-the character of informers ?
Why fhould their artillery be levelled againft an unfortunate
_man, who, not three weeks fince, was an objet-of charity in the
ftreets of Newport; and now,. ¢ * poor-penfioner upon the boun-
ties of -an hour,” is.called upon. to. anfwer,, criminally,. for re-
fufing beef at fourpence the pound,, when it coft him. fixpence
upon the hoof, although purchafed of fome of the moft influential
-promoters. of the prefent meafures *——wWere they dubious of
the event, or did they feel. a reluCtance in attacking gentlemen

- of
v YOIII]E;
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of bufinefs, charatter and fortune, who daily and openly tram.
ple upon this favourite idol ?-—~Were they not acquainted with a
‘Gibbs, and are they not intimately connected with a Cooke ?ems

IncomparABLE was.the {entiment of a fine writer, <¢* that in
a democratical. government,. the cuftoms and manners controul

the laws :” And whenever-an attempt 15 made to force upon the
people a fyltem.repugnant to their principles,.and at which every
fentiment of integrity muft reluct, the authors themfelves, how-
evef {anguine in their hopes, will ever betray an inftability in the
execution, that generally forebodes difappointment and chagrin..
To your Honours, however, it is fubmitted to determine, how far
the obfervation will apply to the caufe on trial. The peace, the:
honour, the {afety of the State, dépend upon; ard the fate of ‘une-
born millions may be affeCted by it.. *

Tue firlt point to which we. folicit the attention of the Hon,.
Court is, that the att of the Legiflature, upon which the informa:
- tion is founded, hath expired..

In the preamble to this act it is ftated, & that the ufual and’
ftated methods and times of holding Courts within this State are
mpralticable, 1bexpedient; and inapplicable to the true intent
and meaning of the faid act (the at inflicting the hundred 'pounds
penalty) and altogether infufficient to carry into effect the good.
purpof¢s of this Legiflature, touching the fame.”

Tuen follows: <« Be it ena&ed, that the modé of procedure,
and the method of law procefs, againft any perfon or perfons
wwho fhall be guilty of a breach of the aforefaid adt, &c. fhall be
as followeth.”" Hence, 1t 1s evident, that' the principal aim 1n
this a&t, 1s fo to modify and vary the procefs, as to enforce the
fanctions of the former ; leflening, however, the fine, to render
profecutions more familiar and practicable. Examine the att
with the moft critical exaétnefs ; there is not-a claufe 1n 1t which
creates a crime, or defines or qualifies an action, {o as to infer the
idea of criminality. Obferve therefore a fubfequent claufe, which
| . enacts,
* Montefquicu, -
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enalts, ¢ that the legal mode of carrying the afore-recited a&
into execution fhall be in force fully and completely, for every
purpbfe therein mentioned and contained, until all oﬁences-again&
which have been committed and complained of, and which may
be committed and complained of, until the expiration of ten
days after the rifing of this Affembly, may be fully heard, tried
and determined; any thing in this alt to the contrary.in anywife
notwithftanding.” What then hath become of the legal mode,
pointed out 1n the alt, fince the expiration of the fen days there-
in mentioned ¢ ‘What other legal mode, than that in quettion,
is taken notice of ?  That is the only antecedent to the hmiting
claufe ; at leaft, it 1s the laft antecedent; and fo grammatically,

as. well ag legally, is intended to continue in force the faid fpace
of ten days. -

* Tre legal mode” < {hall be in force” «until the expiration
of ten days;” confequently, at the expiration of ten days there
was an end of it.

* For penal flatutes are to be conftrued firiltly ; not only
with regard to the crime and the penalty, but alfo with refpect to
the procefs ; more efpecially when the manner of trial is repug-
nant to the common law.

I am fenfible that ftatutes, made pro pudlico bomo (not smals,
as in the prefent inflance) claim a liberal conftrution. Of that
kind may be deemed, in legal contemplation, the emitting ad,
whereby. it may be fuppofed that the means of commerce and
other bufinefs are enlarged : But this a&t and the former penil
att becoming one, are altogether penal. ‘They are not direted
to the public good ; nor are they fo formed, as to be entitled
to liberal conftrution. -

SHOULD it be objeted, that this conﬁru&ior}'vfrou'll'drir'ianif'e&]g
oppofe and fruftrate the. general intent of the Legiflature ; I
dniwer, the Courts of law will endeavour to eftablith the a&ual

meaning of the Legiflature, if not oppoﬁfa bf a plain, lcgﬁl con-
ftruction ¢
# 1 Blac, Com, 39,
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fruftion ¢ But as they are {worn to judge according to law, they
cannot depart from this rule of decifion. o

Bur, may-it pleafe your Honours, we do not place our prin-
cipal reliance upon this objection, although in legal j:i_i{oP_rié_ty
we might- fifely meet the confequences. The whole frame of
the att is fo replete with biunders, contradiCtions and abfurdities,
that not a trace -of law-learning can be difcovered in it, And
to the honour of thofe of the. profeffional gentlemen, who prefer
the good of their country -to -the paltry gains of bufinefs, they
had not any thing to do with it ; nor any one. elfe who under-
ftood, or, if he underftood, duly confidered what he was about,

We now. proceed to the..{econd point ftated in the -plea,
« that by the a& of the Legiflature fpecial trials are inftituted,
incontroulable by the Supreme Judiciary Court of the State.”

Tuere are, in all-free governments, three diftinét fources of
power, the legiflative, the judiciary and executive. The judi-
ciary power.is more or lefs perfect, as the formation of the Courts
of law tends. to produce certainty and uniformity, in legal deter-
minations. ‘And indeed without.certainty and.uniformity in'the
judicial tribunals, the beft-pofiible fyftem of laws will prove en-
tirely' inadequate to the fecurity of the people. Far law,itfelf is
but a rule of alion ; and-confequently its very exiftence is de-
ftroyed; when:contradiory decifions are admitted,upon the fame
point. -From hence may clearly be inferred the. neceflity of a
Supreme Judiciary Court, to whole judgments, as the only con-
clufive evidence in law quefions, all :fubordinate jurifdi&ions
muft conform. Such is the Court before which.I now. have the
honour of appearing. Into the nature and extent of whofe jurif-
diftion permit me, with humble deference, to enquire.

IN the charter, granted by King Charles the Second, it is
granted, to the Governor and Company, -when convened 1n. tla_el-r

legiflative capacity, ¢ to.appoint, order.and dire@, erect 'a_nd‘,{et—
tle, fuch places and Courts of Jurifdiftion, for the hearing and

determining of all actions, matters and things, within tl&ﬁ 1i’aid
,- . & Q10DY
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Colony and Plantation; and which fhall be in difpute,and depend-.
ing there, as they fhall think fit; and allo to dli’cmgmfh and fec
forth the feveral names and tltles, dutles, powers and- limits, of
cach Court office and officer,’ fuperior and inferiér,” In con-
fequence whcreof the General Affembly, in the year 1720,
eftablifhed this Coutt in its prefent form 7 a Superior Court of
Judicature, Court of Affize; and ‘General Gaol- -Delivery, over the
whole Colon)r for the regular-hearing and trying all pleas, real,

perfonal and'mixed, and all pleas of the Crowr.”  That they
fhall have. ¢ the fame. power and authority, in ail matters and
things in this Colony, as the Court of -Common Pleas, King’s
Bench, or Exchequer, have, or ought to have, in.that part of-
Great-Britain heretofore called England, and be empowered to
give judgment in all matters and things bafore them cognizable,
and to amrd ﬁXCCUtIOIl thereon.” o

THis c{’cablehment hath never been varied, nor the Jurll’dlc-
tion .of the Court diminithed. The powers. annexed 10 1t were
derived from the charter, from-our original conftitution; and by
an uninterrupted exercife have become matters of common right.
In paint of antiquity, we find them exifting, in full vigour, in
the earlieft periods of which we have any rcgular traces -of the
Englith conftitution. It is unneceffary however to look any far-
ther back than to the Norman reighs, when juftice was exermfed
in one "Court, called the « * aula regis ;” “out of this Court

the Courts of Common Pleas and Exchequer feem to have been
derived, fome time beéfore the making the ftatute of Magna Char-
ta; the former of' which Courts pr0perly detérmines pleas merely
cml and the Jatter thofe relating to the revenue of the Crown.
And after the ereétion of thefe Courts, the Supreme Court {eems
bydegrees to have obtained the name of the Court of King’s Bench,
and hm:h always retained -a fupreme jurifdiction in all criminal
matters,”

THE extent of thefe powers ‘is weli-defined by the author laft
referred to, as well as by moft-of the writers upon the fubject,

441 There 1s no doubt but that this Court, being the higheft Court

of
'} State Jaws, 51, * 2 Hawk, P. C. 6, 4 2 Hawk, P..C, &.
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of common law, hath not only power to reverfe erroneous Jude-
ments, given by Inferior Courts, but alfo to puniih all inferior
Magiftrates, and all officers of jultice, for all wilful and corrupt
abufes of their authority,”

IT commands, prohibits and reftrains; all inferior jurifdi&ions,
whenever they attempt to exceed their authority, or refufe to
exercife it for the public good, or upon the application of in-
dividuals, There are many inftances, I muft confefs, in which
no appeal is allowed from other Courts to this Court; and in
fuch cafes it will not interpofe its-{fupreme controul, unlefs the
other Courts exceed their authority, or otherwife, as before men-

tioned.

Ler us illuftrate the {ubject by reflefting, for a moment, upon
the eftablithment of our Courts of General Seffions of the Peace.
They are five in number, correfponding to the five counties of the
State. They have cognizance of all crimes not capital, arifing
within their refpective diftricts, and their jurifdittions are perfectiy
equal. Suppofe them exercifing their legal judgments upon the
{ame law; and that this law 1s of a complicated nature, admitting
of different conftruétions, both in the definition of the crime, and
the mode of punithment : May we not, muft we not, conclude,
that the fame law would have different operations in the dif-
ferentcounties 2~—Hence arifes the neceflity of a fupreme controui,
of a'common ftandard, to which the opinions of thefe five Judi-

catortes fhall be conformable. The citizens are entitled not only
to hiberty, arifing from the fecurity which the laws afford, but
they are equally entitled, and entitled to equal hiberty. They
muft, therefore, they will apply to one tribunal, as to a focal
point, where the knowledge of the law is concentered, and from
whence its voice will be heard with irrefiftible convittion, con=
firming- the principles of univerfal equality.

~ Habp the cognizance of informations been confined to the
Courts of Seflions only, the evil might have been remedied, with-
out appeal, by writs of Certiorari, Prohibition, Mandamus and

Procedende’; but by an unheard of arrangement in the fpecial
C jurdictionss

\
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jurifdictions, the Judges of this Court are precifely upon a level
with thofe of the Seffions, Their jurifdiftion is concurrent,
cumulative and equal.  Confequently there would not be a pro-
priety in applying to this Court, 1n their fupreme judicial capa-
ciety, to corrett the errors and reftrain the excefles that mighs
arife from oppreflive determinations.  For in the fecond, they
inight counteract their firlt deliberations, or refufe to arant re-
drefs s But by their firlt decilions, as a Special Court, a legal pre-
judice would naturally be formed in the minds of the Judges
individuelly, which might totally obftruct the avenues to juftice.
The pride of opinion is more or lefs prevalenc-in all men, how-
ever exalted their {tations ; and however conformably the inten-
tion may be to the principles of rectitude, the judgment will be.
btaffed by pre-exifting opiniens.

Maxing every poflible conceffion for the fake of the arpua
ment, the Supreme Judiciary Court could only correct the errorg
of its own Judges, determining 1n the Special Court; and there-
lore the extravagancies that might accompany the proceedings:

ot the other five Courts, could not, in any pofiible cafe, be re-
urehended. '

Vigy it pleafe your Howouis, -
As all the glory ot the folar fyfteny is reflefted from yonder
refulgent luminary, {o the irradiations of the inferior jurifdic--
tions are derived {rom the refplendent controul of this P
mobile w the civil adwiniftration.  Under its genial influence,-
Lherefore, we beg hiberty to confider the laft point fubmitted to-
the judgment of the Court, “ that by the a&t of the Legiflature:
the Court is not authorized or empowered to impannel a jury fos-
trying the facts complained of in the information,”

THe propofition cannot be controverted ;: The expreflions in:

the act, «« that the majority of the Judges prefent fhall proceed
o hear, &ec. without any jury,” do not require a comment,

I

SHOULD it be objected that this claufe of the ac only empowers
the Judges to try the falt, when the parties will agree to wave
| the
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ihe trial by jury, 1t will be fufficient to anfwer, that the Genejal
Affembly intended dire@ly the contrary. It is well known by
all prefent, that on one d’ty this claufe was rejelted, but on the
day following (in confequence of a nofturnal HRperiui in zmperzo,
or convention of part of the members) a motion was made for
receding, and they did recede accordingly. The general tenor
of the act was fo repugnant to the hanelt feelings of the people,
when excited by fober reflection, that the junto out of doors,
and pofiibly fome leading men mtllm, were apprehenfive that
convitlions "would net take place 1n the ufual mode of -trial.
They aimed therefore at a fummary procefs, flattering them-
{elves that the Judges, being ele@ed by the Lealﬂatﬂrs, would
bhindly fubmir to their foverewn will and pleafure. But, happy
for the State, our Courts in '-’ft:n&ld] are not intinndated by the
dread, nor influenced by the debauch of POWEr s

THis part of the fubjelt, and which is by far the moft im-
portant, will require a mere ample difcuffion than the preceding.
I muft therefore beg the atrention of the Honourable Court to the
following confiderations :, That the trial by jury is a fundament-
al right, 2 part of our legal conftitution: That the Legifiature
cannot deprive the citizens of this right: And that your Honours
can, and we truft will, {o determine,

BY the Great Charter of Liberties, which was obtained
med in hand from King John; and afterwards, with fome alter-
ations, confirmed in Parlizment t by King Henry the Third, his
fon, which charter contained very few new grants; but, as Sir
Edward Coke obferves, was for the moft part declamtmy of the
principal grounds of the fundamentsl laws of England.  After-
wards, by the ftatute called Conflramatio Cariarum, whereby the.
Great Charter 1s direéted to be aillowed as the common law, all
judgraents contrary to it are declared void ; copies of it are or-
dered to be fent to all cathedral churches, and read twice a year
to the people; and fentence of excommunication 15 directed to
be conftantly denounced againft all thofe that” by word, deed

or counfcl, a& contrary thereto, or in any degree infringe it.:
C 2 Next

L

"I' 1 P}Iaf: Com! 117, 128,
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Next by a multitude of fubfequent cotroborating ftatutes (Sir
Fdward Coke, I think, reckons thirty-two) from the Firft Edward’
to Henry the Fourth, Then, aftér a long interval, by the Peti-
tion of Right; which was a parliamentary declaration of the liber-
ties of the people, affented to by King Charles the Firft in the
beginning of his reign, Which was clofely followed by the ftili
more ample conceflions made by that unhappy Prince to his
Parliament, before the fatai rupture between them; and by the
many falutary laws, particularly the Habeas Corpus alt, paffed
under Charles the Second. To thefe {ucceeded the Bill of
Rights, or declaration delivered by the Lords and Commons to.
the Prince and Princefs of Orange, February 13, 1688 ; and
afterwards enated in Parliamenr, when they became King and
Queen: Which declaration concludes in thefe remarkable words 2
¢« And they do ciaim, demand, and infilt, upon all and fingular
the premifes, as their undoubted rights and liberties.,” And
the a&t of Parliament itfelf recognizes « all and fingular the
rights and liberties, afferted and claimed in the faid declaration,
to be the true, ancient end indubitable rights of the people of
this kingdom.” Laftly, thefe liberties were again afferted, at
the commencement of the prefent century, in the a& of fettle-
ment, whereby the Crown was limited to his prefent Majefty’s.
tluftrious houfe, and fome new provifions were added at the
fame fortunate @ra, for better fecuring our religion, laws, and
hiberties ; which the ftatute declares to be ¢ the birthright of the.
people of England ;” according to the ancient do&rine of the
common faw.” The fame elegant writer, who appears to poffefs.
the higheft degree of information in legal hiftory, obferves, when.
{peaking of this palladium of liberty *, that “ it isa trial that hath.
“been ufed time out of mind in this nation, and feems to have:
been coeval with the firft civil government thereof, Some:
authors have endeavoured: to trace the original of juries up as.
high as the Britons themfelves, the firft inhabitants of cur 1flind ;.
but certain-it is, that they were in ufe among the rarlieft Saxon.
Colonies, their inftitution being afcribed by Bifhop Nicholfon to.
Woden him{clf, their great Legiflator-and Captain.  Hence it
15, that we may. find traces of juries in. tiic. laws of all thofe

| | nations:

273 Bla: Comi 349) 3500 -
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nations which adopted the féodal fyftern, 4s ifi Getmarty, Franee,
and Iraly 5 who had all of them a tribunal comipofed of twelvé
good men and true,  doni-bomines,” ufuilly the vaffals or tedants
of the Lord, being equals or peers of the parties litigant: And, 48
the Liord’s vaffals, yudged each other in the Lotd’s Courts ; fo the
King’s vaffals, or the Lords themfelves, judged éach other in the
King’s Court. In England. we find aftual mention of them fo
early as the laws of King Ethelred, and that not as a new invention,
Stiernhook afcribes the invention of the jury, which in the Teuto-
nic language 15 denominated wemdda, to Regner, King of Sweden
and Denmark, who was cotemporary with our King Egbert: Juft:
as we are apt to impute the invention of this, and fome othef:
pieces of juridical polity, to the fuperior genius of Alfted. thé:
Great ; to whom, on account of his having done much, it is ufial
to attribute every thing : And ds the tradition of ancient
Greece placed to- the account of their own Hercules whatever
atchievement was performed fuperior to the ordinary prowefs of
mankind. Whereas the truth feems to be, that this tribtinal was
untver{ally eftablifhed among all the northern nations, and'fo in<
terwoven in their very conftitution, that the eaflielt accounts of
the one give us alfo fome traces of the other,. Its eftablifhment:
however and ufe, in this ifland, of what date foever it be; though.
for a time greatly impaired and thaken by the introduction of thé
Norman trial by battle, was always fo highly efteemed and valued
by the people, that no conqueft, no change of government, could
ever prevail to abolith it, In Magna Charta it is more than once:
nfifted en as the principal bulwark of our liberties: But efpe-
cially, by cap. 29, that no freeman fhall be hurt, in eithér his.
perfon or propesty, ““wuiff per legale judiciuin parium fusruth Ved
per legem terre” A privilege which is couched. in almoft thé
fame words. with that of the Emperor Conrad, two hundred:
years befare 1 < Nemo beneficium fuum perdat, nifi jecundum confuetti=
dinem:antecefforum noftrorum et per jislicium parium fuorum.” And it
was ever clteemed, in all countrics, a. privilege of the highel®
and- moft beneficial nature.” |

From thefe paffoges in Judge Blackftone’s Commentiries,.

from: the variety, of authorities to which ¢ refers, and ffOM'ml?cﬂYf‘
pthers:

—
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others of the greatelt reputation, it moft clearly appedrs, that the
trial by jury was ever elteemed a firll, a fundamental, and a
moft effential principle, in the Englifh conftitution., From
England this facred right was transterred to this country, and
hath continued, through all the changes in our government, the
firm bafis of our liberty, the faireft inheritance tranfmitted by
our anceftors ! ' .

Tue fettlers in this country, from whom we are deflcended,
were Englithmen : They glorted 1n thelr rights as fuch : But
heing perfecuted in matters of religion, over which no earthly
tribunal can have the controul, they bravely determined to quit
their native foil, to bid a final adien to the alluring charms: of
their fitvation, and commit their future exiftence to that Al-
mighty Power, whole authority they dared not to infringe, but
in,whofe protettion they could fafcly confide. They tempted
the foaming billows, they braved, they conquered the boifterous
Atlantic, and refted in an howling wildernefs, amidft the horrid
caverns of the untamed bealfts, and the more dangerous haunts
of favage men ! They retained their virtue, their religion, and
their inviolable attachment to the conftitutional rights of their
former country, They did not withdraw or with to withdraw
themf{elves from their allegiance to the Crown, but emigrated
under a folemu affurance of receiving protection, {o far as their fitu-
ation might require, and other circumftances render praticable.

Tue laws of the realm, being the birthright of all the fubjetts,
{followed thefe pious adventurers to their new habitations, where,
increaling in numbers, amidt innumerable difficulties, they were
formed into Colonies by royal Charters, ‘in nature of folemn com-
pacts, confirming and enlarging their privileges,

In the Charter granted to our forefathers, the following para-
graph claims our particular attention : ¢ Thar all and every the
fubjelts of us, our heirs and fucceflors, which are already plant-
ed and fettled within our faid Colony of Providence Plantations,
which fhall hereafter go to inhabit within the faid Colony, and

all and every of their children, which have been born there, or
s on
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on the f{ea ﬂ'omo' thither, or returning from thence, (hall have

and en_]ojr all libertles and 1mmunittes of free and natural
fubjects, within any of the dominions of us, our heirs or fuc-
ceffors, to all intents, conftructions and purpofes what{oever, as

if they, and every of them, were born within the realm of Eng-
land.” ~

Turs conceffion was declaratory of, and fully confirmed to
the people the Magna Charta, and other fundamental laws of
Enoland, And aucordmgly, in the very firlt meeting of the
General Affembly, after recetving the charter, 1n the year one
thouland fix hundred and {ixty-three, they made and pafled an
aft, < declaring the rights and privileges of his Maitf’cy’s {ub-
jects within this Coleny,” whereby it is enacted, « ¥ that no
freeman fhall be taken or 1mprifoned, or be deprived of his
frechold or liberty, or free cuftoms, or be outlawed, or exiled,
or othierwife deftroyed, nor fhall be pafled upon, judged or con-
demned, but by the lawful judgment of his peers, or by the laws
of this Colony : And that no man, ot what eftate or condition
foever, thail be put out ot his lands: and tenements, nor taken,
nor 1mpr1;oned nor difinherited, nor banithed, nor any ways
deftroyed, nor molefted, without for it being brought to anfwer
by due courfe of law,  And that all rights and prmlegea, grant-
ed to this Colony by his Majefty’s Charter, be entirely kept and
preferved to all his Majeity’s 1ubJe&sJ uﬁdmg in or belonging
to the fame.”

Tars act, may 1t pleafe the Honourable Court, was not creative
of a new law, but decmratorv of the rights of all the people as de-
rived through the Charter’ from theit progenitors, time out of
mind. It exhibited the moft valuable part of their political con-
ftitution, and formed a facred ftipulation thar tc fhould never be
violated. It would be a pleafing, and perhaps an uleful employ-
ment, to trace and point cut the numerous inftances wherein the
General Affembly have re-afferted thefe {olemn rights ; but time
will not admit of a minute detail, I cannot however be entirely
{ilent upon this head. | :

A

* Smle La W3y Z-F‘:
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At their September feflion, in the year one thoufand feve
hundred and fixty-five, the General Affembly taking into the
moft {erious confideration an act, pafled by the Britifh Parlia-
ment at their laft {effion, for levying ftamp-duties, and other
internal duties, in North-America, refolved,

« % Tuar the firlt adventurers, fettlers of this his Majefly's

Colony and Dominion of Rhede-Ifland and Providence Planta-
tions, brought with them, and tranfmitted to their polterity, and
all other his Majefty’s fubjecls, fince inhabiting in this his Maje-
ity’s Colony, all the privileges and immunities that have at any
time been held; enjoyed and poffefled, by the people of Great-
Britain,” |

ArTErwaRrDS, at Otober. feflion, in the year one thoufand
feven hundred and fixty-nine, they unanimoufly paffed the follow-
ing refolurion ¢ ¢ That all trials for treafon, mifprifion of trea-
fon, or for any.felony or crime whatfoever, committed and done
in his Majefty’s faid' Colony and Dominion, by any perfon or
perfons refiding thereiny ought of right to be had and conduéted
in and before his Majefty’s Courts held within the faid Colony,
according to the fixed and known courfe of proceeding ; and
that the {eizing- any perfon or perfons; refiding in this Colony,
Tufpeted of any crime whatfoever, commiitted therein, and fend-
ing fuch perfon or perfons to places beyond the fea to be tried,
1s highly derogatory of the rights of Britifh fubjeds ; as thereby
the ineftimable privilege of being tried by a jury from the vici-
nage, as well as the liberty of fummoning and producing wit- -
nefles-on fuch trial, will be taken away from the party accufed.”

Tue attempts of the Britith Parliament to deprive us of this-
mode of trial were among thé principal caufes that united the
Colonies in a defenfive war, and finally effeted the glorious
revolution. This is evident from the Declaration of Rights
made by the firlt Congrefs,; in Oéober, in the year one thoufand
feven hundred and feventy-four : The. preamble ftates,  that
the inhabicants of the Englith Colonies, in North-America, -EY

' - ine

¥ State Laws, 227, + State Laws, fevr-digess
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the immutable laws of nature, the principles of the Englifh con-

ftitution, and the feveral charters and compacts, have the fol-
lowing rights,” the fifcth of which 1s,

« Tuat the refpeftive Colonies are entitled to the common
daw of England, and more efpecially to the great and ineftima-
ble prmlen-e of Deing tried by their peers of the vicinage, ac-

cording to the courfe “of that law.”

At the fame time they enumerated the feveral ats of the Bri-
tifh Parliament to which they declared they could not fubmit,
particularly ¢« 12 Geo. 3, chap. 24, intituled, ¢ an alt for the
better fecuring his Ma*eﬁy s dock-yards, magazines, fhips, am-
munition and ftores,” which declates a new offence in America,
and deprives the American fubject of a conftitutional trial by jury
of the vicinage, by authorizing the trial of any petfon charged with
the committing any offence defcribed in the ac out of the realm,
to bé indicted and tried for the fame in any fhire or county within

the realm.”

In purfuance of the {fame principle, upon the ever memorable
fourth of July, in'the year one thoufand {even hundred and leven-
ty-fix, when the rights of the United States were exhibited in 2
new blaze of glory ! When, to {upport them, the fathers of their
country, “with a firm reliance on'the protetion of Divine Pro-
vidence, mutually pledged to each other their hives, their fortunes,
and_ their {acted honour !” \When they fubmitted ¢ to a candid
world” the caralogueof their complaints againft the King of Great-
Britain, they charged him' with- ¢ deprmnﬂr us, in many 1nf‘tantcs

of the benefits oftrial by jury ™. B '
Here let us paufe ]

I the firftalt of the Englith Parliament now upon record, con:
taining the great charter of the privileges of the fubjects :—If the
exercife of thofe privileges for ages: —1f the fettlement of a new
wotld to preferve them :—Ii the frft folemn compalt of the pcoplc:

D at
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of this State :—If the facred declarations of the Le~iflature at dif-
ferent perlods and upon thc moft 1mportant ocesfions :—If the:
folemn appeal to heaven of the United Siates -—--II] fhort, if the
torrents of blood that have been fhed 1n defence of our 1nvaded
rights, are proofs, then have we triumphed in the cavfe of huma-
pity, then have we fhewn thar the trial by jury 1s the birthright
of the people !

AstonisgeDp am I, may it pleafe the Honourable Court, that a
donhr thould have arifen in the mind of any, refpeéting the legal
co- {trution of opr Magna Charta, our declarationof rights ! Some
of our warmeft politicians, whofe heads are uncoubtedly wrong
and 1t 15 greatly to be feared their hearts are not right, have buld-

ly afferted, that the claufe which declares ¢ that no freeman, &c.
fhall be tned &c. but by the lawful judgment of his peers, or by
the Jaws of the Colony,” &c. clearly authorizes any other mode
of trial than that by jury, fhould the Legiflature frame a.law for
that purpofe. That their a&t would become the laiv of the land,.
“and fo the fpecial jurifdiftions are perfectly conformable to the let-
ter and {pirit of our conftitution.

Is it poffible that thefe pretenders to the knowledge of law fhould -
be {erious, when they avow fo dangerous an opinion 2~=If they
are, let them be informed that they contraditt the wifdomand the
practice of ages. - That whenever a ftatute makes mention of ¢ the-
law of the land;”" it refers either to a-particular pre-exifting law,
to the fyftem of laws in general, or to the mode of legal procels.

Lorp Coke, in his readings upon the ftatute, hath fully de-.
monftrated that the claufe ¢ or by the law of the land,” regards.
- the procefs only. That the particle or 15 to be conftrued con-
junctively. And fo the fentence will read, ¢¢ by the lawful judg-
ment of his peers, by, or according to, the law of the land,” or,
“ and by the law of the land :” That is to fay, by bill, plalnt,
mformauon, or.in any other legal manner. .

THERE are many inftances in the books of a fimilar conftruétion. .
1 thall produce only one, * the cafe of Barker againft Sureties.
£ . OH':'

3 2 Strange, 1375,
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“ On afpecial verdict in ejeCtment, the queftion turned upon
thefe ‘'words in a will, viz. I give the faid premifes to my ¢rand-
fon, his hetrs and afligns ; but in cafe he dies before ke attains the
age of twenty-one years, ¢r marriage, and without iffue, then,
and in fuch cafe, hedevifed the fame to the defendant. T hc falt
was, - the grandfon attained twenty-one, and died, having never
been married. And it was infifted, that the attaining twenty-one
was a performanm of the conditton, and vefted the eftate abfo-
lutely in the grandfon, under whom the leffor of the plaintiff

claimed. And judgment was accordingly given in the county-
Palatine of Durham whereof error was brought in banco regis.

« Anp, after feveral arguments, the Court affirmed the Jude-
ment, ‘Upon the authority of Price againtt Hunt in Pollexf. 643,
where the word or was conftrued.conjunétively. And they faid
they would read this without the word or, as ifit run, < and if
he dies before twenty-one, unmarried and without iffue ;” which
he did not do, for one of the circumftances failed. And all put
together ‘are but in the nature of one contingency ; and it was
corifiderable, that this was not a condition precedent, but to de-
ftroy an eftate devifed by the former words in fee.”

* I'rEcoLLECT in an excellent treatife of law in general, fub-
joined to the memoirs of the Houfe of Brandenburgh, written by
that" great legiflator, the illuftrious Frederick, when fpeaking of -
the laws of England he quotes the heads of Magna Charta; and
when fpeaking of this part in particular, his words are, ¢ that
nobady thall be imprifoned, or deprived either of hife or eftate,
without being _]UdUEd by his peers; and according to the laws of

the kmrrdom

Tug framers of this a&t however, and the f{upporters of the
prefent meafure, are not without a precedent ; and o cannot en-
grofs all the honour to themfelves. And left they fhould endea-
vour'to palm themfelves upon the deluded as originals, we will
produce them an inftance from the reign of Henrg Vi1, as fim1-

lar to the prefent, as the image in-the. mirror is to the fubftance.
D 2 Tuar
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Trat great oracle of the law, Lord Coke; records it in the
following manner : «* Againft this.ancient and fundamental law;.

(trial by jury) and in the face thereof, I find an.act of Parliament
made, that as well Juftices of Aflize, as Juftices of Peace (with-
out any anding or prefentment of twelve men) upon a bare in-
formation for the King before them made, thould have full power
and authority, by their difcretion, to hear and determine all offen-
ces and contempts, committed-or done by any perfon or perfons,
againit the form, ordinance and vffet, of any {tatute made and
not repealed, &c.—By colour of which ad&, fhaking this funda-
mental law, it is not credible what horrid oppreflion.and exactions,,
to the undoing of infinite numbers of people, were committed by
Sir Richard Empfon and Edmund Dudley, being Juftices of
Peace through England. And upon this unjuft and injurious:
att (as commonly in like cafes. it falleth out) 2 new office was
erected, and they made mafters of the King's. forfeitures,. But at
the Parliament holden in the firlt year of Henry VIII, this act of:

the eleventh of Henry VII. 16 recited and made void.  For that
by force of faid att it was manifeftly known, that many hn:fter.
and crafty, feigned and forged, informations had been. purfued.

againft divers of the King’s fubjefls,. to their great damage and:
wrongful vexation, And the 11l fuccefs hereof, and the fearful.

end of thofe two oppreflors, fhould deter others from doing the
like, and fhould admonifh Parliaments, that inftead of this pre~
cious trial by jury,. they bring not in abfolute and partial. trials.

by difcretion.”

WELL may the countenances of- certain gentlemen- be chang--
od.——Well:may their trembling limbs denote the perturbation:
of their minds.———We¢ll may ¢ their hearts quake within them.””
~——For all others, who, like Empfon and Dudley, violate the
conftitutional laws of their-country, deferve, and, if they perfift
i their career,. will; probably meet their fate !

But we fhall proceed, with the permiffion of your- Honours,,.
to enquire, whether the Legiflature can deprive the citizens of

their conftitutional right, the trial by jury,
WHEN

¥ 9 Illﬁl L0y f2,.
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‘Waen mankind entered into a ftate of civil fociety,. they fur-
rendered a part of their natural rights into the hands of the com--

munity, that they might enjoy the remainder with greater fecu-
rity. . The apgregate of this furrender forms the power of govern--
ment ; the hri and oreatelt excraie of. which conftitutes legifla-
tion, or the power of makinyg laws. Confequentlv the Legifla-
ture cannot mmeeudlc with the retained rights of the people..

In the infant ftate of fociety, when the community confifted:
of but few members, when their wants and defires were circum-
fcribed within narrow bounds, the power of making laws was
excriifed by all the people afiembled for that purpofe, or at leaft
by the heads of familtes, who  derived from nature a. temporary
authority over their offspring,  Whatever was neceffary for the
good or fafety of the whole was agreed to, and each individual
ennagfd to- aL)IfIP b\f the 0p1mon Of the majorltv Such was-the.
fitvation of our. anceftors, when they firft fettled i In this country.

As fociety tncreafed in numbers and wealth, as their fettle-
ments were extended, and their views enlarged, it became necef-
fary to delegate the powers of legiflation, and veft them in one
perfon, in a few, or in many, as the community deemed moft
conducive to their common advantage. Such was the firvation
of our anceftors, when they. petitioned to King Charles:IL. to be
incorporated into a company, with the power of governing them-
felves.. Firft by making of laws in.a General Aflembly, to be
convened twice in each year, compofled of magiftrates eletted
annually by the freemen at large, and of deputies chofen. femi-
annually from the relpective towns as their repre{entatives. And.
{fecondly, by carrying thofe laws into. execution, by judiciary.
eftablifhments..

Tue powers of legiflation, in every pol'ﬁble inftance, are
derived from the peoplc at large, are altogether fiduciary, and:
fubordinate to the aflociation by which they arc formed, Were
there_no bounds to limit and circumfcribe the Legiflature; were:
they to be atuated by their own will, mdf:pendcnt of the funda-
mental rules. of the community, the government would: be a

government
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government of men, and not of laws. And whenever the legifla-
tors depart from their original engagements, and attempt to

make laws derogatory to the oeneral prmmplcs they were bound
to fupport, they become tyrants.. ¢ * For fince it can never be
fuppoled, as Mr. Locke well obferves, to be the will of the focie-
ty, that ‘the Legiflative (hould have a power to deftroy that which
every. ofie deﬁnns to fecure, by entering nto {ociety, and for
which thc peoplc fubmitted themfelves to lemﬂators of their own
makm " whenever the legiflators endeavour to take away and

def’cmy the property of the PBOP]E‘, or to reduce them to {lavery
under arbitrary power, they put themfelves into a ftate of war
with the people.”  And again J, « when the legiflators att con-
trary to the end for which they were conftituted, thofe who are
nul]ty, are euilty of rebellion.”

Tuc' powers of our Legiflature are {o clearly defined in the
Charter; which is: conclufive evidence of the compact of the peo-
ple, as well as of the royal intention, that a recurrence to them
will greatly affift us in the prefent quettion. Let us attend there-
fore ‘to the following paffage : ¢ And that they (the General
Affembly) or the greateft part of them then prefent, whereof the
Governor or Deputy Governor, and fix of the Affiftants, at leaft
to be feven, thall have, and have hereby, given and granted unto

them, full power and authority, from time to timey and at all
times hereafter, to make, ordain, conftitute, or repeal fuch laws,
ftatutes, orders and ordinances, forms and' ceremonies of govern-
ment and magiftracy,. as to them fhall feem meet, for the good
and welfare of the faid Company, and for the government and
ordering the lands and hereditaments herein after mentioned to
be granted and'df the people that do, or at any time hereaftet
fhall, inhabit ot be within the fame; fo as fuch laws, ordinances
and conflitutions, fo made, be not contrary and repugnant unto,
but, 48" near 4s'may be, agreeable to the laws of this our realm of
England, cqnﬁdermt& the nature and conftitution of the place and
‘people there,” _
‘ T3
“Locke on Gov, 399 I P.o1ys53 |
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Twis grant, which was obtained in confequence of an aflocia-
1ion of all the people for that purpofe, exprefsly limits the legif-
fative powers ; and by invariable cuftom and ufage they are il
fo confined, that they cannot make any laws repugnant to the
general (yﬂem of laws which governed the realm of England at
the time of the grant. The revolution hath made no- change in
this refpe&, fo as to abridge the people of the means.of {ecuring
their lives, liberty and property :* To preferve whlch theys llavck.
ever confidered the trial by jury the moft effeCtual,. - . .. .

Tuere are certain general principles that are equally.binding

1 all governments more t’prClﬁ”y thofe which define-the nature
and extent of legiflation. 1 do not recollett-of havingiever:ob-
ferved them fo clearly and elegantly defcribed, as in a treatife-
written by M. de Vattel, upon'the laws of nations andof nature.
I thall introduce hlm, therefore, as he is tranﬂatcd, in hlS own: |

words. .

« * Ty the alt of affociation, in virtue of which a multitude-
of men form together a {tate or nation, each individual has en-
tered ‘into engagements with all, to procure the common wel-
fare ; and all have entered into engagements with each individual
to facilitate for him- the means of {upplying his neceflities, and:
to protect and defend him. It is manifeft that thefe reciprocal
engagements can no otherwife be fulfilled; than by maintaining
the Polmcal affociation.. The entire nation 1s. then obliged to-:

maintain that affociation ; 'and as in its duration the prefervation
of the nation conlifts, it follows from thence that every 1 nation is.
obliged.to’ perform the. duty of ﬂ:lf—prefervatmn.

- <« || Twt conflitution-and its laws are the bafis of the public
tranquility, . the: firmeft fupport of the public authority;” and.
pledge of the liberty of the citizens. But this- conftitution’ 1s a
vain phantom, and the beft laws are ufelefs, if they are not reli-
gioufly obferved. -The nation ought then to watch very atten-
tively, in order to render them equally refpeCted by thofe who

govern;. and by the people-deftined to obev, To atrack the
conﬁltunom

*-Vattel, P, 12, i Vattel, By 37,
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conftitution. of the State, and toviolate its-law3, is a-capital crime
againft fociety ;' and if thole guilty of it are invefted with autho-
rity, they add to'this crime a perfidious abufe of the power with
which they are intrufted. "The nation ought conftantly 1o fup-
prefs thiefe’abufes with 1ts utmolt vigour and vigilance, as the
importance. of the cafe requires. It 1s very uncommon to fee the
laws and conftitution of a State openly and boldly oppofed : It is
againft filent and flow attacks that a nation ought to be particu-
larly on 1ts guard.” ~, f
But ‘here; the attack 15 open and -bold jw—-it comes with

vielence ;——it moves with huge gigantic firides, and threatens
flavery.or death !-—

¢ * A wery important quéftion here prefents itfelf. It effen-
t1ally belongs to the {ociety to make laws, both in relation to the
manner in which 1t defires to be governed, and to the condu& of
the citizens. This 15 called the legiflauve power. The nation

riay entruft:the exercile of it to the Prince, or to an Affembly ;
or to that Aflembly and the Prince jointly ; who have then 2
right of making new, and abrogating old laws. It is here de-
manded, whether, if their, power extends fo far as to the funda-
mental laws, they may change the conftitution of the State ? The
principles we have laid down lead us to decide this point with
certainty, that the authority of thefe legiflators does not extend
{o far 5 .and that they ought to confider the fundamental laws as
facred,. if the nation has not, in very exprefs terms, given them
the power to_change them. For the conflitution of the State:
ought to be fixed ; and fince that was firlt eftablifhed by the
natton, which afrerwards trufted certain perfons with the legifla-
tivé power, the funddmental laws are excepted {rom their com-
million. - It appears that the {ociety had only -refolved to make
provifion for the State’s being always furnifhed with Jaws [uited
to particular conjunétures; and gave the Legiflature, for that
purpafe, the power of abrogating the ancient, civil and political
laws that were not fundamental, and of making new ones ; but
nothing leads'us to think that it was willing to fubmit, the con-

D | “ | ftitution
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fitution itfelf €0 their:pleafure.- i {hoft, thefe legiflafors deriva
their power from the conftitution; how.then can they change it;
without defiroying the foundation of their authority 2

Have the citizens of this State-ever entrufted their legiflators
with the power of xltering their conftitution {<—If they have, when
and -where was the {olemn meeting of all the people-for that pur-
pofe?==By what: public. tnftrument. have they declared it, or.in
what pait of their condudt have they betrayed fuch extravagance
and folly 7~—Iror what have they ccontended through a longy
paitiful abd bloody war, butto fecure inviolate, alid: tranfinit un-
fullied 'to pofterity, the ineftimable privilegesthey réceived from
their forefathers «=Will' they fuffer the glorious price of all theis
toils to be wrefted from them, and loft forever; by the menﬁ?
their own créating ?==They who have fuatched theit liberty from
the jaws-of the Britiflilion, amid{t the thunders of contending
hations, will they bafely furrender 1t to the Adminiftration of a
year 2——s=Ag {oon may the great Michael kick the beam, and

Lucifer riot it the fpoils of angels et -

- CoNSTITUTION lwi—etwrt have none :u—sWho' dates to fay
that >-=Note - but aBritifh emilfary; or a' traitor to his countty.
cesAve there dny {uch amongft us 2e—=The language hath
been hieards and’ God forbid' that they fhould continue ! B

I¢ we have not a conftitution; tby what authority doth out
Gernieral Affembly convene to make laws,and levy takes ¢ Their
appointment by the freeten ‘of the towns, excluding:the idea of
a pre-exifting focial compadt, carinot feparately give them power
toifike laws conipulfory upon theother towns.  They could
oy’ méet; 1n that cdfe, to form a focial compact-between the
people:of-the-tows: : “But they db nieet by . the :2ppointmentof
theit tefpective towiisy ar fuch tirmes and placesjand inifoch-num:
befs, a5 they have bren"accuftomed: o dofrom: the: beginning:
When imier; ey malkie laws add devy taxes; and-their conftituents
bey thole laws; anil pay theirtaxes. ‘Confeqlenly they meets
deliberdce dndienadly v Wircde 2of @ donftitadion, :éwihich;:ifrrhag
atrempt to defiroys or in any rgander-:‘i‘nffin‘g‘e;,tliéy ﬂtﬂmtthi{
5O trull
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truft repofed in them, and {o their ats are not to be confidered as:
Jaws, or binding upon the people. -

Bur as the Legiflative is the fupreme power in government,.
who is to judge whether they have violated .the conftitutional
rights of the people 2= anfwer, their fupremacy (confifting in.
the power of making laws, agrecably to their appointmeént) 1s
derived from the conititution, is fubordinate'to it, and theréfore,
whenever they attempt to enflave the people, and. catry their
attempts into execution, the people themfelves will judge, as the
only refort in. the. laft ftages of oppreffion. But when they pro-
ceed no farther than merely to enaét what they may -call: laws,
and refer thofe to the Judiciary Courts for determination,’, then,
{in difcharge of the great truft repofed in thém, and to preyent
the horrors of a civil war, as in'the prefent cale) the Judges-can,.
and we truft your Honours. will, decide upon. them.—-;

. In defpotic countries, where the {fovereign mandate 1ffuesfromr
the throne furrounded. by {ervilé flatterers,. fycophants and knaves,
the Judge- hath nothing more to dothan execute. His office is
altogether miniftérial, being the-paffive tool of that lawlefs doii-
aation by:which.he was.appointéd.. Properly. {peaking, the judi-
clary power cannot exilt where political freedom is banifhed from
the adminiftration. For without a.{yftem of laws;. defining;and

proteting the rights of the people, there can be no fixed principles.

or rules of decifion. Hence-it is, that wherever the diltiné&t pow-.
ers of government are united in one head, whether that head con-
{ifts of one, or of many, the fubjelts greanunder perpetualfervitude. .

"1 say of one or: of many.:- For it is.very immaterial’by whoms
{courges, cliains-and tortures, are infli&ed,, provided - we- muft,
fubmit to. them.. . The ftudied:and unheard of cruelties-of .2 Di-
onyfius, who violated every right ‘of humanity in,his tyranny over-
the Syracufians during. the fpace: of thirty-eight years, ..were -not
more horrid and execrablethan the united barbarities of the Couns

FEC |

¢l of Thirty, eftablifhed at Athens; -who caufed more citizens, to

’ . . . STl . ‘ . 4, ‘
be:murdered in eight mionths.of peace; . than thieir.enemies; had) de=-
ﬁroycd:ma;_hl'r,tx-y.hcars-.war | S o canliuly v oo

Nor-
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Nowr am I capable of diftinguifhing between an eftablifhed 'ty-
ranny, and'that government where the Legiflative makes the law,
and dicates to the Judges their adjudication. For in'that cafe,’
were they to ena& tyrannical laws, they would be fure'to have them
executed in a tyrannical manner. The fervility of the. Courts
would render them totally {fubfervient to the will of their: maﬁer
and the people muft be inflaved, or fly to arms.

In cml as well as moral agency there is a freedom of the will
neceffarily exerted in. forming the judgment. Without the exer=
cife of this, we cannot be faid to determine at all, but our aétions
are wholly. pa{‘ﬁve andfo; in amoral fenfe, we couldnot be.dc-
countable, and in a civil pomt of wew we Ihould be deprlved-
of all liberty. - ' ~

EvERY bemfr naturally endeavouts its' own prefervatlon and
thc more conformably its actions are to its nature; the neaver it ap-
proaches to perfetion: But when' its altions are impelled by ex-
ternal. force, it is deprived of the means both of prefcrvatlon and
of perfefhon,

A wation may be conﬁdered as a moral bcmr: whofc health
and ftrength confift in the due proportion, nice adjuﬁment and
equal preicrvatlon, of all its.parts: And when one branch of the

government fteps into the place of another, and ufurps 1ts-func-
tions, the.health and the ftrength of the nation‘are zmpalrcd And
fhould:the evil be continued, (0 as that the'one be deftroyed by the
other, the natmn itfelf would be in danger of dl[folutlon. RN

-y

!

HAVE the Judges a power to repeal,: to amend, to alter laws;
or to make new laws *—God forbid '—In that cafe they would bes
come Legiflators.——Have the Legillators power to direét the
Judges: how they fhall determine upon the laws already made ?—
God forbid - !'—1In that cafe they would become Judges.—The
true diftinction lies in this, that the Legiflative have the incontrouls
able power of makmﬂ* laws not.repugnant to. the. conftitution : =
The Judiciary have the fole power of judging of thofe laws, and
are bound to execute them ; but cannot admit any-act of the Le-

giflative as law, which 15 againft the conflitution.
E 2 | Tue
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Tie Julges are fworn ¢ truly and impartially to execute the
Yaws that now are or fhall hereafter be made, according to the beft
of theirfkill.and underftanding.” Theyareallo {worn «to bear true
allegiance and fidelity tothis State of Rhode-Ifland and Providence
Plantations, as a.free, {overeien and independent State.” But
this became a.State in order.ro {upport its fundamental, conftitu-
tional laws, againl’c the encroachments of Great-Britain.. The trial.
by jury, as hath been fully fhewn, is a fundamental, a conftitu-
tional Jaw ; and thérefore 1s binding vponthe Judges by adouble
tie, the oath of allegiance, and the oath of effice.

I7 is a rule in ethics, ¢ that 1f two duties-or obligations, both;

of which. cannot be performed, urge us at the fame time, we muft:
omit the lefler, and embrace the greater.” .

Ler .the -queftion then fairly -be {tated.. ‘Ehe General:Aflem-.
bly. have.made a law, and directed the Judges to execute.it by a
mode .of trial repvenant to the conilitution. What are the
Judges to.r_c,fol,v*e *~-Did the nature of their juri{diftion.admit of
fuch a mode of trial at the times of their appointment and.taking
the oath.of office ?~Surely it did not.. The alt of Affembly then
erefts. a_new office, the exercife of which,. other things equal,.
they may.undertake, or refufe, at their ownoption. There is no.
duty, no obligationin the way,. In refufing, they incur.no pe-
nalty ; nor can their fo.doing work a forfeiture of their offices as.
Judges of the Supreme Judi¢iary Court.  But when it is confi-
dered that the exercife of. this office would be alting contrary to.
their oath of allegiance, ard.the oath of office,. they are bound to.
reject i, unlefs the General Affernbly have power to abfolve:
them from thefe oatlis, .and ‘compe] them. to accept of. any appoint--
ment they:may be plealed to.make..

1-mave ‘heard’ fome gentlemen fpeak of the laws of the Ge-
neral Affembly.—I know of no fuch laws, diftin& from the laws.

ef the State.  The idea is dangerous ;. it borders upon treafon lew-

]

. % *tis rank—it fmclls 1o heaven !?”

| Laws
. ™ Shakelpeare. .
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Laws are made by the Gcneral Aﬁ‘emblv under the powers,
thev dcrwe from’ the conftitution,” but” when madc they become
the laws of the land, and as fuch the. Court is fworh to execute
them, But if the General Aﬁcmaly attempt to fhake laws con-
trary hereunto, the Court canriog receive them as laws ; they can:
not fubrmit to them. If they {hould, let me I'peak 1t with’ reve—
rence, they" would incur the gunlt of a double perjury 1 o

Tue life, liberty and property of the citizens are fecured: by
the general law of the State.  We will then fuppofe (as the very
nature of the argument allows us to view the fubjectin'évery poffi-
ble lloht) that the General Affembly thould: pafs'an aét directing
that no citizen thould leave his houfe, nor fuff’cr any of his family
to move out of the fame; for the {pace of fix months, upon the pain
of death. "This would be:contrary to the laws of nature.—Suppofe
they fhould ena that every parent fhould deftroy his firft-born:
child.  This would be contrary to the laws.of Godi—But, upoh
the common principles, the Court would be as'much bourd'ts
execute thefe ats as any others. * For if thcy can determine’ up-
on any a&, that it is not law, and fo re]c& 1t,. they muft’ neceffainly
haye the power of dctermmmg what: alts are laws,. and fo on the
contrary. There is no middie line,. "The Leglﬂatwe hath’ power
to go all lengths, or not to overleap the bounds of its appointdieng
at all.  So it’is with the Judiciary ; it muft reject all acts of the
Legiflative that are contrary to: the Eruﬁ repofed.1n thcm by the.:
peoplf:, or. it muft ad0pta]1 :

%

. -BuT the Judges, and all others, are bound by the 14ws of nature:
in preference to any human laws, becaufe they were drdained by
God himfelf anterior to any civil or political inftitutions,. They
are bourd, in like manner, by the principles of the conftitution in
preference to any. alts of the General Aflembly, becaufe they were:
ordained by the people anterjor to and created the powers of the-
General Aﬁ'embly

Tu1s mode of reafoning will cquallv apply inlaw as in phtlof‘o-*
phy For wherever thereis a given force applied to  put 2 body in.

motion, that motion will continug until the body is oppofed by
i 8l
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an cqual ora trreater forge. And the ]udgea bemﬂ' fworn to ¢ exe-
cute the fund 1mental laws, they muft continue to execute them un-
til they fhall be controuled by laws of a TUpermr nature. But that
can never happen until all the people affemble for the purpofe
of making anew conftirution. And indeed T very much doube iF
the citizens.of any one State have power to adopt fuch a kind of
government, as to exclude the trial by jury, confiftently with the

prmuples of the confederation, :

I havmg been thewn. that this Court poffeﬁ“es all the powci‘s
m this State, that .the. Courts of King’s Bench, Common Pleas,
and Exchequer, poﬂ"cfs in England, let us turn to the autliorities,
and obferve the ad_]udlcatlons of thofe Courts in fimilar cafes a

* ]UDGE Blackl’cone informs us, that ¢ a&s of Parliament that
are impofiible: to be performed ;. and if there arife out of themn col-
laterally any..abfurd confequences, manifeftly contradictory " to
common reafon, -they are, with regard to thofe collateral confe-
quences, void.” . The fame aathor having previoufly obferved,
that <-the Judges are the depofitory of the laws; the living ora-

.c]es, who muft decide | m all CafES of doubt, and who are bound

lllll

IN Bacon 5 1lar1dtrment we read, T « if a ftatiite be againft com-
mon right or real‘on, or repuo'nant, or impofiible to be performed,
the common law (hall controul it, and adjudge it to be void. ”

HERE permit me, m:w it p]e'lfe your Honours, to apply the
authorlty to the a&: and fee how exallly it corrélponds.

I I or g s * '

Is | it conﬁﬂcnt W1th common nfrht ot reafon, that any man fhall
bc comptlled tofeceive PApET,. when he hath contracted to receive
filver —Thatfor bread he Thall receive a ftone, or for fith a fer-
pent ~—Is it conbftent with common right or feafon that he Thall

receiye. the. p'tpendollar tor,, dollar with filver, when it is fully

""""

knpwn that ;he gllcount in gt.neml is from three to four for one,
Among thol'c who rective thn. paper ac all, and that there are very
- many

[ ]
d o+ 0l
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many who-tatally refufe it *—That he. fhould-be called: from. his:
bufinefs, and fubjected to.a fine for his refufal, when, there 15 NOL 4,
man in the State, .but upon pmuples ofJuﬁlcc to. himi{elf and fa--
mily would have done the fame *—Is 1t right or reafonable that
for fuch refufal he fhould be called to trialin a fummary manner,
in thrée-days, and-that no effoin,. protection,. prmlecre OF 12junc-.
tion, fhall be in anywife prayed, granted or allowed: ?--Suppofe
him to be confined to. his bed by hcknefs, is he to be paffed upon
ex parte >—No 'man is to be injured by the a& of God, or by the a&t
of the law.—Suppofe his witnefles are fick or abfent, and cannot be
procured by the time, he is not allowed even to.pray for an lndul-
gence ; or if he fhould pray ever fo fervently, he cannot be héard —:
Sy ppoi’e him to be fummoned to attend at two, or at all the counties:
at the fame time, upon different informations, he is ftill to'be con-
denined unheard. —Even fuppofe him to ftand in nt:ed of profef-
fionakaffiftance, but.that he cannot obtain at the- moment the gen-
tlemen of, the law' being ali ne._eﬁ"arily attending upon .a fpecial
feflian. of the thcral Afﬁ:mbly, is.he.to bc depr:ved of council &

¢ REPUGNANT, or 1mpoﬁible to be, pcrformed ) n0t the:
Atk repugnant when it authorizes the Judges to « proceed to trial.
without any jury, accordmg to the laws of the land ?” The laws
of the land confliture the jurors the triers of fats, and. the Jodges
the triers of law. only,. according: {0. the. known, maxim,  ad’
quefsionem juris. relpondent fudices, {zd qzz@[};mm falli rg@a.‘-zdmz Ju~
riatores.”  How is it pofiible then that theJud es fhould try, with-~
out jury, and they are, diretted. as. well as authorlzed {0 to do,.
¢ the faid Court fhall proceed,”. and at the fame time accordmg to
the laws.of the land, when thofe laws dlrc@c « that no man, of
what efate and condltmn foever, "{hall 'be molefted,* without
being, for it, brought to anfwer by -due.courfe of law, nor paffed
upon nor condemncd but by the la\irful _]udgment of hlS eers £
Can contraries exift, and “be executed_ at thc fami¢ tlrnc ?—-Thl&
act therefore is impolﬁble to be exccur:cd

oo sl I~ ‘ v '11' ‘1‘53 !l" -'i‘& 1 \.‘

--HrRreis a-new offige indeed 1—And were your Honours to fuf-

{JIJIJ I' Jf Py Eff

ffr the fppcml ]urlfdlé’tlons to aftempt to-cargy, the acf into e,

P R ; Whoedl 07 2995
what inconceivable mifchicts Would enfue 2l thé"l:c_g- m fﬁfi
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3t the Admml{’rratton, or iny other; that will fell *his' beef, ‘his

pork; h:s cor, or hig clieefs; fo ds to enable the retailers and
- Rusxters to fell chofe articlés'again for paper, 4t the fame rate they
could be afforded for filveror gold? There is not. What's the
c0nft'qucnce ?——Every evil:minded perfon in the State is ihvited
by law to'turn informer (a moft défpicable office) and miore” than
ﬁve hundféd prolecutions would take place in the courfe of aweek
w—Florrid reflé@tion !—The ldle, the profligate, the abandoned of
every “charateér, would appear in ‘the group’ of profecttors or-wit-
nefles, urged and pufhed-on by petcy Conventiohs and-defigning’
Juntos, il perjury would' run down our ftreets like-d ftream, and
violerce Tike a mighty river l=~The Judges thémfelves might be
tempted, by the perquifites of office, to-€ncotrage informations,
untik e\?cry mian of induftry, of bifinefs, afid of | property, muft
quit the Stite, retire from bufine(s, give up Wisproperty, ‘or join
in an 0pp0ﬁt10n of force l-<<The temptation' is- %reat, and ferioufly
{larming!” Fo? to fecure the ]u(iges individually, and their per-
fofial 1nﬂueﬁce, the very ‘emitting act directs that they Mall re-
ceive all mopies tendered and rcfufed for paft contracls, and at
the ex] iration of thtée months depofité them ii’ the *General-
Treafury What rogm: for fpccuhtlon, what - ihducement to

- in g * .

-corruPtldn, what mcenmfes to depremate thie ¢ureéncy !

Om! ‘it is'an abommafblc :1& | Yet fome theré are, 2 nd to out
fhamc e ¢ ) oken, tod thany, Wwho'tend it; Who nurfevit;. who
hug it to Jﬁ ¢ baforh ‘s ‘a darlmg child; But let- mie tell them
1t i§ a.fpuriols 6ﬁ'Spnng, coficetved by an unlawf'ﬁl Convention;
and brol ’ ht fhield by y siias gt an unguardcd hour ! "TFis a mon
i‘ter" and., a§ thél mmﬁrth‘], ’Pﬂpc cxpn:ﬂ'es it'upon anether Gccaﬁony

S “fh 33 ;s oAt 1y ﬁngge,z Wi
u-;-'-i‘{ e i, Pﬂ"’ﬁlf bk iy
e el Hid 3f1f ﬂ_{fgl? “with ‘ber facd; '_ -
We firfp endure, W0l $ity, Shew oitbraes? - = o
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But to return, for I muft confels the-digreffion 1s-not parti-
cularly direfted to e ;mmt INore m)mcdmtcly In qucﬂwn ..
VVE again. read 1n Bamn S Al“l‘ld“l‘l ent, that * < the power
of conftruing a:ftatute is in the ]udrr::s ; for they have avthoriy
over all Jaws, more efpecially over {tatutes, to mouiu themn nc-
cording to.realon and convenlence- to the beﬁ and trueft ufel”

Hmr the.author refers to Hobart, Plcwden, and Lord Coke,
who fully juftity the doctrine he advances. They are upen the
table, and will be -produced, if your Honours require it; but
we prefume it would be-only trefpafiing upon your _patiencc, too
much exhaufted already, by a tedious difcuffion,

Tre fatisfaCtion you are plealed to-exprefs upon this hedd,
enables us.to purfue the fubject in another point of .view. Per-
haps there is not a civilized country on earth, where fo fimall a
portion of natural liberty 1s given into the ftock of political foci-
ety, -as by the people of this State. There is.a certain period in
every year .when the powers of government feem to expire; for
the authority of the-old officers ceafes with the appointment of the
new, and thele cannot.at until they are’commiflioned and {wern.
The Legiflauve ot one Houfe being compofed of néw. members,
or members newly elected twice 1n the year, feels .and carries
into effect.the fentiments of the people, founded upon the ex-
tremes of liberty. The eleCors in the refpective towns have
generaily fome point to obtain; or, which is more unfriendly to
*publu, liberty, they are divided by parties, and fo the members
eleCted .become the.advocates of local, interefted meafures, with-

~out comparing them with the more extenfive objets of the com-
munity., The feflions feldom exceed the limits -of a weck:
New laws are propofed,. atted upon and -adopted, according to
the firlt or the preconcerted impreflions of paffien, without time
ior deliberation” or reflection. The Upper Houfe, it is true,
hath a negative upon the Houfe of Deputies; but they never
perfift 1n excrmﬁng it without endangering their next ele&tion.
“The appointment of the Judges, ]uﬁlces of the Peace, and

I other

* 2 vol, GA%.
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other officers of government, being made by the members of
both Houfes in a Grand Committee, 1s very often the refult of
political arrangements; ‘apd more attention 1s paid to the carry-
ing of certain points, than to the qualification of the candidates;
fo that the people feel no great reftraint from this quarter..

Waat is there then, in” the nature of our government, to
prevent anarchy and confufion on the one hand, or tyran-
ny and oppreflion on the other ?-—Before the revolution, the
King, as Supreme Executive, formed the balance; but fince, the
Executive Power hath become blended with the Legiflative, and.

we have not, like the other States in the union, adopted any
fubftitute for this defect,

Tur moment therefore that this Court feels itfelf dependent
upon the Legiflature, in the exercife of 1ts judiciary powers,.
there will be an end of political liberty : For there 1s not an in-
dividual of mankind but withes, if poffible, to. be exempt from:
the compalls that bind others.. And there may be conjunctures.
in which the love of natural liberty will bid defiance to the re-
ftraints of law, if the Legiflature are blindly guided by the ge--
neral impulfe, Or fhould thefe attachments be more ftrongly
fixed to the interefts of a few defigning men than to the public
wifh, tyranny would {pring out of anarchy.. In either cafe, the:
interpofition of the Judiciary may fave the conftitution, at leaft:
for atime; and, by averting the immediate evil, will give {cope:
for refleftion, and fo prevent a diffolution of government.

IT 15 extremely to.be regretted, that this Court is not as in-
dependent in the tenure by which the Judges hold their com-
miflions, as they are in the exercife of their judicial proceedings.
The frequent changes that arife from annual appointments may:
have an influence upon legal decifions, and fo deftroy that uni-
formity which is effentially requifite to the fecurity of individu-

‘als.  But from thefe confiderations we have nothing to fear upon
the prefent occalfon: For the knowledge, the integrity, the
firmnefs of the Bench, will rife fuperior to every obftacle; and

the-
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the dignity of ‘their determinations .will difplay a luftre awful
cven to tyranny itfelf ! |

T o this Honourable Court the warmeft thanks of the defend-
ant, of this a{Tcmbly; of every citizen, are due, for their foli-
citous attention to their unalienable rights! Their expetations,
their joyous hepes, await your detcrmmatlon and we all pray

to heaven, that before to-morrow’s {un: {hall deck the wefltera
{ky, aqur hopes may wanton in complete enjoyment !

~ Then ev'ry gen'rous breaft fhall glow with pureft flame
Of gratitude; and fathers, anxious for the public good,
Relate the glorious deed to their attentive fons, .
Who'll venerate the names of thofe immortal Five,
Who nobly dar'd to fave our dying laws !

May it dleafe your Homours,
I cannot furt']..r purfue the fubject, but muﬁ: come to a

conclufion.

WE have attempted to thew, that the a&t, upon which the
information is founded, hath expired :—That by the ac fpecial
jurifditions are erected, incontroulable by the Supreme Judici-
ary Court of the State :—And that, by the act, this Court 1s not
authorized or empowered to impannel a jury to try the facts con-
tained 1n the information :=~That the trial by jury is a funda-
mental, a conftitutional right—ever claimed as fuch-—ever ra-
tified as fuch—ever held moft dear and facred :—That the Le-
oiflative derives all 1ts authority from the conftitution—hath no
power of making laws but in fubordination to 1t—cannot 1n-
fringe or violate it ‘—That therefore the at is unconftitutional
and void :—That this Court hath powet to judge and deter-
- mine what alts of the General Affembly are agfeeable to the
conftitution ; and, on the contrary, that this Court is under the
moft folemn obligations to execute the laws of the land, and
therefore cannot, will not, confider this at as a law of the land

Ou! ye Judges, what a godlike pleafure muft you now feel

in having the power, the 1cgal power, of ftopping the torrent of
K 2 lawlels
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Lawlefs fway, dnd: fecuring to the people their ineftimable rights !
———Reft, ye venerable fhades of our pious.anceftors ! .ourin-
heritance is yet fecure l——=DBe at peace, ve bleffed fplrlts of:

our valiant countrymen, whofe blood hath juft ftreamed. at our
fides, to fave a finking land i

Wuen the tear 1s fcarcely wiped from. the virgin’s eye; la-
menting an affe@ionate father; a beloved brother,.or a. more
tender friend! While the matron. ftill- miourns,. and’ the: wi-

dow bewails her only hope l——While the fathers of their coun-
try, fuperior to the ills of flaughter, are completing the mighty
fabric of our freedom and independence, fhall the decifion: of a.
moment rob us of our birthright, and. blaft forever our nobleft

profpects t——TForbid - 1t,. thou GREAT LEGISLATOR OF THE
UniveRSE ——No ¢

L] "l-" ’ "

« The frars fhall fade away;, -
The: fun. bimfelf grow dim. with age; -,

And nature fink i years ; r

But thou (farr liberty) thou fbalt floursfh in z;..mzartal yawt.a:.
Unburt amidff the war of elements,

The wreck of matter, and. the m:fb of worlds. s

# Addifor,

T he:



The CASE of the JUD GES.

HE confequences of the foregoing determination were
immediately felt.  The fhops and ftores were generally
opened, and bufinefs affumed a chearful afpett. Few were the
exceptions to a general congratulation, and lavifh indeed were
the praifes beftowed upon the Court. The dread and the idea

of informations were banilhed together, while a moft perfect
confidence was placed in judicial fecurity.  The paper currency
obtained a more extenfive circulation, as every one found hira-
felf at liberty to receive or refufe it.  The markers, which had
been illy fupplied, were now amply furnithed, and the fpirit of
induftry was generally diifufed.  Every profpect teemed with re-
turning happinefs, and nothing appeared wanting to reftore union:
and harmony among the contending partics..

Tre demon however of difcord” was not entirely fubdued ;
for upon the next fucceeding week a fummons was iffued from
both Houles of Affembly, requiring an immediace attendance of
the Judges, ¢ to render their reafons for adjudging an act of
the General Affembly unconftitutional, and fo void.” Three
of the Judges attended, the other two being unwell, This cir-
cumftance induced the Affembly to difmifs them at that time,
but they were direfted to appear at the Oltober feflion next
following..

AccorpingLy three of the Judges attended, and gave notice
n writing to both Houfes, ¢ that they waited their pleafure.”
They were informed that the Affembly was ready to hear them,
and would proceed immediately upon the bufinefs for which

they were in. attendance,.
CERTAIN
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CerTarn ceremonies being adjufted, and the records of the
Court produced, the Honourable Mr. Howell, the youngeft
Jultice, addrefled himfelf to the Affembly 1n a very learned,
fenfible and elaborate difcourfe, 1n which he was upwards of fix
hours upon the floor.

He obferved, that the order by which the ]udé;cs were before
the Houfe might be confidered as calling upon them to affift in
matters of legiflation, or to render the reafons of their judicial

determinatian, as being accountable to the Legiflature for their
judgment.

Trat in the former point of view, the Court was ever ready,
as conftituting the legal counfellors of the State, to render every
kind of afliftance to the Legiflative, in framing new, or repeal-

ing former laws: But that for the reafons of their judgment up-

on any queftion judicially before them, they were accountable
only to God, and theit own con{ciences.

Unprit the firft head, the honourable gentleman pointed out
the objectionable parts of the alt upon which the information was
founded, and moft clearly demonftrated, by a variety of con-
clufive arguments, that it was unconftitutional, had not the force
of a law; and could not be executed. His arguments were en-
forced by many authorities of the firt eminence, in addition to
thofe produced upon the trial. But as this part of the fubject
hath in a great meafure been anticipated, we fhall not enter into
a further detail, concluding that the legal defence of the Courr,
in fhewing < that they were not accountable to the Legiflature

for the reafons of their judgment,” will be more interefting to
the PUb]iCa

HEre it was obferved, that the Legiflature had affumed a fad,
in their fummons to the Judges, which was not jullified or war-
ranted by the records. The pleaof the defendant, in a matter
of mere furpluffage, mentions the alt of the General Affembly
as ¢ unconftitutional, and fo void;” but the judgment of the
Court fimply 1s, ¢ that the information is not cognizable before

| them.”
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them.” Hence it appears that the plea hath been miftaken for
the judgment. |

“WaaTEVER might have been the opinion of the Judges, they
fpoke-by their records, which admitted of no addition or dimi-
nution. They might have been influenced refpectively by dif-
ferent reafons, as the whole a&t was judicially before them, of
which, 1t being general, they could judee by infpettion, without
confining themfelves to the particular points ftated in the. plea.
It would be out of the power, therefore, of the General Affembly
to determine upon tne propriety of the Court’s judgment, with-
out a particular explanation. If this could be required in one
inftance, 1t might in all; and {o the Legiflative would become
the Supreme Judiciary. A perverfion of power totally fubver-~

five of civil liberty !

Ir it be conceded, that the equal diftribution of juftice is as
requifite to anfwer the purpofes of government as the enafting
of falutary laws, it is evident that the Judiciary Power fhould be

as independent as the Legiflative.  And confequently the Judges
cannot be anfwerable for their opinion, unlefs charged with cri-

minality.

TrE nature of their office obliges them to decide upon every
queftion that can arife 1n legal procefs. If they are not directed
by their own underftanding, uninfluenced by the opinion of others,
how can they be faid to judge at all ?=—The very act of judging,
fuppofes an affent of the mind to the truth or falfhood of a pro-
pofition. ' And if a decifion is given contrary to this affent, the
Judge 1s guiity of perjury, and ought to be rendered infamous,

Eviry man is excufable for errors of the head, provided
fufficient attention hath been paid to the means of information <
But no man is excufable for pravity or corruption of the heart,

Tae Judges may err: For error is the lot of humanity, Per-
feCtion cannot be required of imperfedt beings. But the very

idea of being accountable to the Legiflature, in matters of opi-
' NioNy
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mon, fuppoles the Legiflature to poflefls the ftandard of perfec-
tion. A thought hlfrhly derogatory to the attributes of Deit ry !

Tue Judge referred to feveral authorities, among which are
the following : |

Baron Montefquieu, in his Spirit of Laws, obferves,
« % There is no liberty, if the Judiciary Power be not {eparated
from the Legillative and Executive.  Were 1t joined with the
Legiflative, the life and liberty of the fubjet would be expofed
to arbitrary controul ; for the Judge would then be the Legifla-
tor. Were it joined to the Exeruuvc Power, the Judge mmht
behave with violence and oppreffion.

«« Tuere would be an end to every thing, were the fame man,
or the fame'body, whether of the nobles or of the people, to
exercife thofe three powers, that of enalting laws, that of " exe-
cuting the public refolutions, and of trying the caufes of indi~ -
viduals.” _

Jupce. Blackftone in his Comimentaries hath adopted the fame
1deas. —--Serjeant Hawkins is precife and conclufive, T ¢ that no -

fuch ]udﬁe is in any way pumﬂuable for a INEre error of Judg-
ment,”

T ¢ Anp as.the law has exempted jurors from the danger of in-
curring any. punifhment in refpect of their verdi€t in criminal caufes,
it hath alfo freed the Judges of all Courts of Record from all prefe-
cutions whatfocvcr, except.in the Parliament, for any thmg done
by. them openly in fuch Courts as Judges: For the authorlty’ of a
covernment cannot be maintained, unlefs the greateft credit be
gi:ven to :thofe who are.fo highly intrnfted with the adminiitra-
tion of pub]ic' juftice :  And it would be impoflible for them to.
keep up 1n the peo[ch that veneration of their perfrms, and fub-
miffion to therr judgments, without which it is impofiible te
execute the laws with vigour‘and fuccefs, if they fhould be con-
tinually expofed to the profecurions of thofe whofe partiality to

| their
*Vol, 1, po 222, + 2 H.P.Co ety /&17. F1ILP.C, 72, 8.6,
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their own caules would induce them to think themfelves in-
jured. Yet'if a Judge will fo far forget the dignity and honour
of his poft, as to turn folicitor in a caufe which he is to judge,
and privately and extrajudicially tamper with witnefles, or labour
jurars, he hath no reafon to complain, if he be dealt with ac-
.cording' to the fame capacity to which he {o bafely degrades
him{elf.” s )

Comparing thefe paffages together, the intention of the au-
thor is-apparent, that, in the firlt place, the Judges are not an-
_ fwerable at all for mere error of judgment; and in the fecond, they
are triable only in Parliament for matters of a criminal natyre,

Tue fame point is fully afferted 1n Bacon : *¢¢ But though they
are to-judge according to the fettled and eftablithed rules and an-
cient-cultoms of the nation, approved for many fucceflions of ages,
yet are they freed from all profecutions for any thing done by them
in Court, which appears to have been an error of their judgment.”

So tender and delicate 1s the law in this refpect, that even Jul-
tices of the Peace are facredly guarded from every kind of profecu-
“tion upon account of their opinion.
Uron the 1oth of May, 17¢7, a motion was made in the
King’s Bench + ¢ for an.information againft two Juftices of the
Peace, for arbitrarily, obftinately and unreafonably refufing to
grant a licence to one Henry Day, to keep an 1nn at Everfley ;
~where it was alledged and fworn to be fit.and proper; and even ne-
ceffary, that there fhould be an additional one (there being one
there already) and for which occupation of keeping an inn this
man was (as thofe two Juftices themfelves had allowed on a for-
mer occafion) a proper perfon, they having before licenced him to

- do {o at another place.

§ « Lorp Mansfield, and Mr. Juftice Denifon, held, that
notwithftanding this was a matter left in a great meafure to the
difcretion of the Juftices, yet if it appeared to the Court, from fuf-

- | ficient
* 1 Bacon’s Abr. 5554 4 Burrews,, {§6- {550,
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ficient circumf{tances laid before them, that their condu&t was in-
flucnced by partial, corrupt or arbitrary views, inftead of exer-
cifing a fair and candid difcretion, the Court might call upon
them to fhew the reafons whereby they guided their difcretion.”

* « Tue Juftices thus intrufted have a right to judge for
themielves : No man can judge for another, And this power is
trufted to them by the confticution, by the Legiflature.”

t ¢ It may be very dangerous to them to be obliged to give
their reafons publicly : Though they may have very {ufficient

ones to fatisfy their own minds, and to direct their own judg-
ments,”

I “ Awp if they are thus intrufted, why are they liable to

be called to an account by any other jurifdition, unlefs they aé
faululy and wilfully wrong? Indeed, if they do wilfully wrong,

let them be punifhed: But where they act quite confcientioufly,
they are not accountable to any body.” |

| < But if it clearly appear that the Juftices have been par-
tially, malicioufly or corruptly influenced in the exercife of this
difcretion, and have (confequently) abufed the trult repofed in:
them, they are liable to profecution by indi€tment or informa-

tion, or even, poffibly, by action, if the malice be very grofs and
1njurious,”

q « Ir their judgment is wrong, yet their heart and intention
pure, God forbid thart they thould be punifhed I And he declar-
ed that he fhould always lean towards favouring them, unlefs
partiality, corruption or malice, thould clearly appear.” |

Jupce Tillinghatt obferved, that nothing could have induced
the gentlemen of the Court to accept the office to which they were
appointed, but a regard to the putlic good : That their perquifites
were trifling, and their falaries not worth mentioning, The only
recompence they expected, . or could receive, was a confcioufnefs

of
% Burrows, 536, + 559+ 1 559+ 562, il 562,
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of re&itude, which had fupported them, and he was confident
would {upport them, through every change of circumftances: That
melancholy indeed would be the condition of the citizens, if the
Supreme Judiciary of the State was liable to reprehenfion, when-
ever the caprice -or the refentment of a few leading men fhould
direct a public enquiry = +

THaT, as one member of the Court, he felt himfelf perfedtly
independent, while moving in the circle of his duty :——And
however he might be affeCted for the honour of the State, he was

wholly indifferent -about any coniequences that might pofiibly
refpect himfelf.

Tuat the opinion he had given refulted from mature reflec-
tton, and the cleareft conviftion :—That his conicience teftified
to the purity of his intentions, and he was happy in the perfuafion,

that his conduét met the approbation of his God |
Judge Hazard.

My brethren have o fully declared my fentiments upon this
occafion, that I have nothing to add by way of argument, It
gives me pain that the conduct of the Court feems to have met
the difpleafure of the Adminiftration. But their obligations were
of too facred a nature for them to aim at pleafing but in the line of
their duty.—

It is well known that my fentiments have fully accorded with
the general fyftem of the Legiflature in emitting the paper curren-
¢y : But I never did, I never willy depart from the character of an
honett man, to fupport any meafures, however agreeable in them-
felves,—If there could have been a prepofleflion in my mind, it
muft have been in favour of the act of the General Afflembly ; but
it was not poffible to refift the force of convi&ion. The opinion
I gave upon the trial was di@ated by the energy of truth: I
thought it right—I ftill think fo. Be it as it may, we derived
our underftanding from the Almighty, and to him only are we

accountable for our judgment.
G 2 To
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To the obfervations of the Judges, fuceeeded a very ferious
and interefting debate among the members, wherein many argu-
ments and obfervations were adduced on both fides, At length a
queftion was taken, ¢ whether the Aflembly was fatisfied with the
reafons given by the Judges in fupport of their judgment 2o
It was determined in the negative. .

A wmotion was then made, and feconded, ¢ for difmiffing the
Judges from their office.”

Tais was coming to the point, for the obtaining of which the
greateft exertions had been made. Candidates were upon the:
{pot ready to fill the feats thus to be made vacant, whom a con-
fidence of fuccefs had rendered very important.

Urow a queftion of fo unprecederted and fo interefting a nature,
many of the leading gentlemen of the Adminiftration feemed al=
moft ready to yield the ground upon which they had contended,—
Some were for difplacing the Judges at all events ; fome were for
faving appearances by drawing out a conceffion on the part of the.
Court, and others wére determined fully to juftify them, when
the following memorial was prefented, which gave anew turn te
the dcliberations, . .

To his Excellency the Governor, and bis Honiur the Speaker of the
Lower Houfe of Affembly : To be communicated to both Honfes,

HE underwrittén, appointed Juftices of the Superior Court,

#  &ec. at'the annual eleftion in May laft,, for the term of the
current year, and cited to appear before the General Affembly at
their prefent feffion, by an order therefor, paffed at théir laft fef-
fion, fpecially convened in the city of Newport, « to render the:
reafons of a certain judgment given by faid Court, at the laft term
thereof in the county of Newport,” having appeared before both

Houfes in a Grand Committee, and made full communication of
all the proceedings of the: Court; relative to the cafe in which. faid
judement was rendered ; and having entered into a full and frec:
cxamination of the feveral parts and principles of the penal law

‘ c e AR
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in queftion, and eompared them with the conftitution, or funda-
mental Jaws of the State, and all other laws operating thereon,
which fecure to the citizens thereof their rights and privileges;
and having eéftablifhed their obfervations thereon by many the
moft approved authorities in law, as well as by the conftitution

and doings of the foederal union, and the members thereof, fince
the revolution in this COUNLTY e -

F O R the advice and affifiance of the General Affembly in point of
legiflasion———concluded, by utterly denying the power of the Le-
giflature to call upon them,——— -

- F O R the particular reafons of their judgment in that, or any other
zafe ; and declining ta render the fame-——alledging and main-
taining, by arguments and authorities of law, that for the fame
they are < acconntable only to God (under the folemnities of
their cath of ofice) =u¢ o their own confciences 1”

Axp while, ¢ remnove mifapprehenfions, they difclaim and to-
tally difavow any the icaft power of authority, or the appearance
thereof, to contravene or controul the conftitutional laws of the

~ State, oracts of the General Aflembly—they conceive that the en-
tire power of conftruing and judging of the fame, in thelaft refort,
is vefted folely in the Supreme Judiciary of the State,

Anp whereas in the citation aforefaid no charge i1s contained
againft the underwritten, in their aforefaid capacity, nor had they
reafon to apprehend any proceedings were to-be grounded thereon,
to affeft their lives,. liberties or property, or their eftate. in their
office aforefaid, or their good name and character, as officers.of-
this State i L -

i -

Anp whereas, from appearances, there is reafon to apprehend
that a defign is formed, and ripenicg for execution, by a fum- .
mary vote of the Legiflature, either to difmifs them from their

aforefaid office, or to fulpend them from the power of exerciing |
the fame ;- .
. 'WHEREFORE;
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 WHEREFORE, they pray that they may have a hearing by coun-
{el before fome proper ‘and Jegal tribunal, and an opportunity to
anfwer to certain and fpecific charges, it any fuch can be brought
againft them, before any {fentence or judgment be pafied injurious
to any of their aforefaid rights and privileges.——And

THis they claim and demand as freemen, and officers of this
State; and, at the fame time, with deference, utterly proteft
againft the exercife of any powerin the Legiflature, by a fumma-
ry vote, to deprive them of their right to exercife the fun&ions
of their aforefaid office, without the aforefaid due procefs of law,
or a commencement thereof (in which latter cafe a fufpenfion on-
ly from the duties of office can take place) before the full term
for which they were appointed and engaged, under the conftitu-
tion of the State, fhall be completed : And more efpecially npor
& mere Juggefison of a mere ervor of judgment s

Josepr Hazarp,
Tuomas TiLLINGHAST,
Davip HoweLL,

| State of Rhode-1fiand, ¢, Providence, Nov. 4, 1786,

.~ Tars memorial being received, the Judges informed the Af
fembly, that they had direfted counfel to enforce its contents, and

requelted an hearing accordingly. Whereupon the author, havihg
addrefled the Houfe in the ufual manner, obferved,

- Tuar the neceffity of exhibiting the memorial dpon the table,

arofe from the motion laft made by one of their honotirable mem-
bers, for difmiffing the Judges from office, withiout any previous
charge of criminality, A meafure fo novel as this motion tendéd
to produce, could not have been forefeen or expetted s ahd there-

fore it would not be thought ftrange if the counfel was not fully
prepared to meet and oppofe it: -

- WhaT do the Judges pray for >—That if they aie to beé pafled
upon for any thing refpeting their duty, they may firft:kijow for
what offence they are to be judged : That the parricular charge or
pharges may. be fpecified : That they may have time for defence :

That
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T hat they may be heard before a tribunal letrally conftituted ; and
that they be heard by counfel,— -

“Is there a gentleman in this ‘Affembly fo inattentive to the
rights of his conftituents, as to refule, upon this occafion, what the

loweft peafant, nay the vileft criminal, is entitled to receive ?—I
prefume there 1s not, And notmthﬁandmg many of them rhay
fuppofe that the honour of the Legiflature is wounded by the
decifion of the Court, and fo would wifh to reftore it, even by
facrificing the Judges; yet I am confident they will not incur
the imputation of real difgrace, by removing the barriers to
perfonal fecurity, and the prefervation of property. -“For if they
would preferve in the minds of the citizéns an attachment to their

meafures, and a veneration for their laws, they certamly will not
openly violate the laws thémfelves.

Be pleafed to recollect a paraaraph in our Declaration of
Rights, our Magna Charta, wherein it is provided, ¢ that no
man, of what eftate and condition foever, fhall be put out of his
lands and tenements, nor taken, nor imprifoned, nor difinherited,
nor banifhed, ncr any ways deftroy ved, nor molefted, without be-
ing for 1t broucrht to an{wer &y due com:/e of law,”

Was it in the power of the General Aﬂ'embly to nulllfy thlS
part of our conftitution (which we utterly deny) they have not
done it. The right is flill guarded by all the folemnities of law,
and therefore the honourable remonfirants claim and demand its
benefits.  This they do, from your Honours, not as a Legiflative,
but as acting n a judicial capacity, For the paffing of fentence
is the exercnﬁng  judiciary power, grounded upon a pre-exifting
law. You are bound then by that oath, to which you' all {ub-
mitted as a neceffary qualification, prcvmuﬂy to your becoming
members ; and which is in thefe words: «“And you do farther
engage equal right and juftice to do to all perfons that fhall appeal
unto you for your judgment in their refpettive cafes.”

It is perfeétly immaterial upon the prefent argument, whcther
'thc jJudgment of the Court was rlght or wrong ; whether it-was
': - agrecably



