Praxy Ix

Mich. 9 Jac. Regis.

In Communs Bango.

Henry Peytocs Cafe.

1. ury Peytoe brought Ejellione firme. againt Rolert
:.g:g::]l. }73.% L L Chitry and Agnes his Wife, and Alige %_%rlzyjbire, ofa
221311: nr.  Houfe and a Garden in Godaliring in the County of Sursy,
$od%149-  on a Demife made by Aun’ Hook, 7 Aprilis 8 Fuc. for g
Years, and that the Defendants the 1o Day of 4pril inthe
fame Year cjefted him, §r. And the Defendants pleaded,
That after the Trefpafs and EjeCtment, f. 10 Mait aimo$
fupraditlo " apud Godalining pred’ talis inter Robertum @
prefat’ Henricum, tam de tranfgreffione & ejellione pred
quan de omuibus aliis querelis, debitis, & debatis inter o5
ante tunc babit’ fatlis, five perpetratis, &c. habebatur on.
cordia ; that in Satisfaltion of them the faid Rolers oneof
the Defendants fhould pay to the Plaintiff 6 /. 10 5. atthe
Fealt of S. Michael the Archangel.then next following ; aad
that for the true Paym. thereof he fhould become boundina
(4) Boud of 131 and pleaded the Performance theredf
and the Receipt of the faid Sum at the faid Feaft accord
ingly ; and thereupon the Plaintiff demurred in Law; anfi
this Cafe was argued at the Bar by the Serjeants; and i
was objefted, That this AQion of Ejeffione firme is o
E”Z 2 Brownl. ¢he Realty, and therein the Poffeffion fhall be recovered by
Ly. 216.pl.40. Habere facias poffeffionem, and thereby the Poffetfion and
(.) Doérin.  Inheritance fhall be revefted in the Leffor ; and the Enty
B szc ;. of the Plaintiff pending the Writ fhall (5) abate bis Wit
Ci B 'gig_' as it is adjudged in 6 Eliz. Dyer 226, for in this A&ion'thﬂ
= Rol.Rep.181. Term is to be recovered. So in Ejeffione firme, (c) ancient
ilﬂ\‘ldfl"‘f ;z;, Demefne is a good Plea, as it is adjudged in Alden's Cafe1#

0,133, the 5 Part of wy Repi frcsia, becaule it tatics of the Rezxtnyd‘

{#) Raym. 203.
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din A& :
‘glrllat::l eeit;? ‘Xciggsel:mng the (2) Realty, altho’ it b
ed( 11 H 7.13.0 ls'Ir‘xoPl?ai and therefore it i C!:)uta(a)SC
Teffoe for Yca.r h 3. .A hat in an Afion of Wuﬂxs adjudg- » Brownl, ; b-
is mist With the, &D CCOrd executed is 1o Pl aie agamﬁ 15) 6 Co ;;Zg.
Alfo th by calty 5 pari ratioue in ~ca, becaufe it [3"- Accord. 13,
o they rely’d much upon two Rul ¢ in Ejcttione firme Poftea 73, b,
7 E. 6. between Andrew and B ules put in the Cafe i - 2 Brownl, 128
in all Cafes wh ) oughey, Dye. e in 129. )
vered In Da o mth“ng bus (c) Af;lengsr 75 one, that Cro. El. 357.
thereof 1s a T:dg fifl’ there a Concord with i:: t}gbe TCCO- () Dy.75.p1
aiguid 5 ea 5 but in this Cafe of Ejet; Xection Dﬂf%f'? i
guid amplins & magis di Sectione firme, ® Brownl 9.
Demage, . the (4) Term Aignum fhall be recovered e, * Sk 3.
Tn all A&ions ground : The other Rule th an
. ed there put
tacy, Mainvenance, andu ]099. Wrong, as Trefpafs, gﬁn’ % (4) Cr. Car.ge,
tainty is demanded, nor toﬂil)ﬂfmodz, where nothing in é?z Oﬂga 78. 5.
Concord i ! e recovered er- 7 0 1052,
br%?x?}:t {!osr athg°°§ Plea; but in this éa?}cltt(}f) Dan:xage.s, re) Dy.y5 pl
and Tand demi?ed titlcloxcrery of the Poffeffion o fet{;&gn P 6 Co_-44,%_17.
ifth . .ertam. But i oule
l})lme;gg&clga‘:fen&;ng the Writ, :}:g:gsaéx:: dtc.d’ That
: \ ing fhall be r is a good
in an Aétio be recovered b
ettt ¢ Almtil 0(1; e\ggﬂe againft Leflee foru;(g::n?ge;: So
feants, what ion was made arguendo am in the (f) (f) 1 Rol.26
bound o deli ould be the Reafon wh hongﬁ the Ser- ,072- 44 art
(o) the Oble' iver g Horfe, €56, ot to do y when a Man is ofti. i 17,
o other vall“lgoglcanT t by Accord betwixt t:]l:gnmllgteral A8,
shere he isab: dhmg in Satisfaltion thcrc,o ive Money () Co
Horfe, ot an he to pay Money, there he as well as 2iz.b.
And et y other valuable Thing in Sati fe&? 2y give an | pica79.a.
the Accord L was unanimoufly refolved f:ra o ‘}Ec‘e"f- 0l455,456.
ASions whi in this (4) Cafe was a good tof’ cur’, that ()
which fuppofe ‘th good Plea: For in al oltrin,
nus, (where Capras and é’xwrong "t be done (i) vi & ao;‘ I plon £
appears in 40 F. 1gent lie at the Com. L - 2R01-265,257‘
Dlps o . 3.25.4, 35}1, 6. . Law, as ol.Repr8s,
; olgdv.p 1Com. in the Lord Berkley’s (;6 & b. 22 E. 4. 11. b 13”33"{ 133,
ment {.:":i] fOTﬁle Redemption of hisﬂ{gﬁ)dt h?e Accord is a 7% ‘3? };;8'
, 10 that Men d : y from Imprifon- G J; 1%
the C may do their Bufinefs rom imprilen- G gy, 4,
of Ei:glrxz?wealth.‘ And it was Obfc:vsc,dwt}}lxkh is good for (i)) x%rétgr.)l
fofs, as a firme includes in it felf an Ak at this Action 3¢ .
Conclu{iol:mpsgl;shgy“;h.e Cff’mmencemem, :h:;o?gggv(k) g-, "}‘;f: ?k?lé‘f”gl 152,
e tit ; for this Writ begins &7 ¥, and the - 622,
M:mnc;'2 {,i:gcgiﬂi%r:{{;’{? 4 %ﬁ:% ”5’;?4’ ?ofzzgégz fnﬁnfifrﬁfe
of Bjectione v rit of Tre pafs : the B. elike
p e m ,o@mre 1 &6 -2 OdY of the Wri
travee, 86 w1 & armis win e
777€ﬂ3l4;gj;;; }nd fhe ;V“t f’f the Trefzpz”{?s ?ie{%f’g” 8. in-
tion in the %é’gzt,.b (1) intravit, &¢. an i Uu(ixre it
inde eiecit : jeltione firme is, Et.i all the Addi- ()E.NBSsL;
¢ 5ﬂf§f‘;t : The Conclufion of both izs}bﬁzfz a firma fua B L
it ad grave Aainuuii ; And ihfglgfoizomzhm
the

Trefpafs
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Peytoe’s Cafe. PArTIX,
Trefpafs is a great Part of the A&ion of Ejeitione firm,
and the Trefpafs and Ejeftment are {o woven and mixt to-
gether, that they can’t be fevered. And without Queftiog
XD refzafs Accord is a good Plea, and by Confequence
in (D) Eieftwie firmme: And the Entryinan Ejettione frine
is, T jluro tranfz’ S cjectims firme And in ¢ H. 4. 6.5,
it is held, That by Force of the A& of 4 E. 3. cat.6. (1)
which gives an Action of Trefpafi de bonis afj ortates in virg
teftatorss, That the (#) Exccutors thall have Ejctfione firmg
of Ejeétment i wita teﬁator{s, becaufe that is an Adtion
of Trefpafs. Andin 44 E.3. 22. the A&tion of Ejelt firm’
is called Adtion of (¢) Tiefpafs. Andin * 6 R. 2. Fjelione

firme ». that it is an Acticn of Trefpafs in its Nature:

Tria. »6 H.6. Rot.2y. coram Rege, In an Appeat of (f) Mai.
Fem, the Writ is felonice, yet for as much as it includes
Treff oft, Accord is adjudged to be a guod Plea. And it was
alfo refolved, that in g) Rewvifbmnent of Ward, Accordisa
good Plea: becaufe in the A&ion at the Com. Law Procefs
of Outlawry lay ;5 and fo upon the Stat. of W.2.¢. 55, And
theretore it appeats, tlat this Cafe is not like an A&ion of
Wafte againft Leflee for Years, nor to the Writ of (b) Qus-
re ejecit wnfraterin’, which is, Quare ei deforcear, 8c. and
without w7 & aramis: And yet, foras much as in thefealfo
but 2 Chattel fhall be recovered, Accord is a good Ples,
And therefore as to the Cafe of Aétion of Wafle, in (7) 11 A,
-.13.L. It was anfwered that the Cafe isill printed ; for 1.
If ic had been really adjudged in 11 H. 7. the fame Cale
would never have been argued again by the Serjeants and
Judgesin13 H.7. 2. And in (k) 16 H.y. Garr. 97. in Fitn,
it was held, that in an Action of (/) Wafte, againft Leffee for
Years, Accord isa good Plea ; which the fame Judges would
not have done, if they themfelves had adjudged the fame
Cafe to the contrary in fo fhott Time before, Alfo diligent
S:arch by the Prothonotaries has been made for the Record
of the f2id Cafe of 11 H. 7. and none can be found. And in
Hiil. 6 E.6. reported by Serjeant Bendloes it was held ger
totci cvriamn 12 C. B. Thet in an Altion of () Waftes-
gainft Leflee for Years, Accord is a good Plea. And it was
refolved, thar the faid Rule in 9 . 6. was confonant to
Law, f¢. That where pothing but Amends is to be recovered
in Damages, there an Accord is 2 good Plea, but that doth
not impugn, That altho’ a Chattel real or perfonal is alfo 0
be recovered, that Accord fhall be no Plea ; for in Detenned
(#) Chartersconcerning theFrechold and Inheritance of Land,
the Charters themfelves fhall be recovered, and yet in fuch
Cafe Accord is a geod Plea, 25 it isheld in 4 E.4.23.)
The fame Law of Derinne of an Horfe, or other per
fonal Goods: And the other Rule is alfo true, bu!;
. 2

1
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‘g,s to the firft, it does not imply the Negative 5 for where

Certainty is to be recovered, Accord alfo is a good Plea, as

in the Cafe of (2) Detinue of Charters: In an A&ion of (9) (4) Anteass b,

Debt on a Leafe for Years, there is a certain Demand, and (4) Br. Accord

yet Accord is a good Plea, as itis held in 47 E. 3.24.4. 5. » Brownl. 1 z

¥ 10 H.7. 24 4. 2 R.3.Det 100. - 132
And in this Cafe, to fatisfy the faid Queftion moved a-

mongft the Serjeants, a Difference was taken between 2

Condition in 2 Deed to do a (¢) collateral A&, as to be () 1 Rol. 455;

bound in a Statute to make a Feoffment, to yield a true ffg- L par:

Account & fimilia, for there Accord with Execution for uicarg. o0

Money or other Thing, is no Satisfaltion to fave the For- 1 Rol.Rep.2g6,

feiture of the Condition, for the Contraét being made by E‘V-E] .

Writing to d2 fuch collateral A&, can’t without writing in . 45';'.6”93'

fuch Cafe be altered, as it is held in 12 E. 4. 23. 4. 5. 9 H. ;Bém.us,;,,,g,-

704 4 H.8. Dyer 1. &c. But when the Condition in 2 ;‘_’-IUI- 1i2,b,

Deed by the original Contralt of the Parties is to pay ‘::;;Lu,s.b.

Money, there by Accord amongft the Parties, any other iiob. 178,

Thing may be given in Satisfation of the Money ; for as Palmer s50.

the Philofopher faith, (4) Nummnus eft meafura veram com- (4) 2 Brown),

mutandarum, which agrees with a Rule in Law, Res per 131,

pecuniam effimarur, § non pecunia per wes, and in this 3 Bulltr 149,

Senfe it is true quod pecunie obediunt omnic : But fo is not

any other thing, and it is not material, whether the Money

mentioned in the Condition be a collateral Sum, or be Par-

cel of the Bond or not ;-for if 2 Man be bound by Bond in

200 (¢) Quarters of Wheat, upon Condition to pay 20/ (2) 1 Pol. 456,

the Obligor may by Accord betwixt them, give him an )

Horle, or a gold Ring, &c. in Satisfaltion of the Money,

dltho’ the Money in fuch Cafe is collateral to the Bond : And

therefore if 2 Man (f) enfeoffs another by Deed, upon (1) Ral. 446

Condition that the Feoffor fhall pay a Sum of Money, &,

the Feoffor may by Accord betwixt them give the Feoffee

a Horfe, or 2 gold Ring, &e¢. in Satisfaltion ; and yet the

Money in fuch Cafe is (g) collateral having Regard tothe Land, (g) Co. Lit,

for if Tender be made and Refufal, he fhall never pay the =073

Money, Ergo it is a meer Collateral, quia reprobata pecn-

wa in boc cafts liberat folvenremes and therewith agrees Lit.

cap. Conditions, 79.b. So if a Man by Bond be bound in

100(h) Quarters of Wheat, upon Condition to pay 50 Quar- (s co, Lir,

ters, he can’c give Money or other Thing in Satisfadlion z07.3,

thereof, becaufe the Contrat originally was not for Meney, ! Rol. 456,

but for a coliateral Thing: And in fuch Cafe if the Obligor :

tenders it at the Day, and the other refufc he fhall plead () 1 Rol. 4%

it, without faying it is  7) yet ready, becaufe Corn is bonuun go. Lit.207. 3.

oriturnmy and it is a Charge to the Obliger to keep al; é Dgf{z;l"i;gf

’
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Peytoe’s Cafe. ParTIY,

and {o it was held in 28 H. 8. in the Com. Pleas, as Coppel
has reported. So if 2 Man be bound in a Stat. Recognifance,
or Bond 5 and afterwards a Defeafance is made to Pay a
lefs Sum, now this Sum in the Defeafance is collateral ;
and therefore if the Obligor () tenders it at the Day, and
it is refufed, the Obligee lofes it for ever, as it is held in (3)
33 H.6.2. 4. . and yet in fuch Cafe the Obligor by Accord.
betwixt them, may give an Horfe, &¢. in SatisfaGion of the
Money in the Defeafance, for the Contraét was otiginally
for Money. But if 2 Man by Contra&t, or Affumpyfir (with-
out (c) Deed) be to deliver an Horfe, or to build an Houfe,
or to do any other collateral Thing, there Money may be
paid by Accord in Satisfaction of fuch Contra&t: For asa
Contra& upon Confideration may commence by Word, fo
by Agreement by Word for any valuable Confideration, it
may be diffolved ; and fo you will better underftand the
Reafon of your Books, in12 H. 4.23.4.5. 33 H.6.2.4.),
22 H.6.58. yE. 4. 4. b. 20E. g. 1. b. 13 H. 9. 4. b. 9H. 74,
18.4.16 H.7.15.0. 4 H.8. Dyer1. 9 H.8.12. 22 E.3. 5.4,
26 E.3. Annnity 45. But it was refolved that a Right or
Title of () Freehold can’t be barr'd by any Accord with
collateral Satisfa@tion, sltho’ the Satisfaction is of as higha
Nature as the Right or Freehold, as appears in Vernon's
Cafe in the 4 Part of my Reporesf. 1.a.b. Long 5 E .12,
& 1 Mar. Dyer o1.

And every Accord ought to be full, (¢) perfec and com-

. pleat: for it divers Things are to be performed by the Ac-

cord, the Performance of Part is not fufficient, but all ought
to be performed, and therewith agree 17 £, 4.2. 2. 6 K. 3.
10, 4. Plow. Com. 5. a. Alfo if the Thing be to be petform-
ed at 2 Day to come, Tender and Refufal is not fufficient
without aftual Satisfaltion and Acceptance.

And Accords are favoured in Law, becaufe FEwpedit
Reipublice ut fit (f, finis litinm : Et concordia parve res
crefeunt, diftordia maxime dilabumur. Vide 30 F. 3.4. 22
E. 4.25. The Bifhop of Bath’s Cafe. 11 R. ». barr 243. 16
E. 4 11.19 Eliz. Dyer 556. And in a Writ of Covenant
for want of Reparations altho’ the Action is founded ona
Deed, yet it is mixt with Wrong, for which Damages fhall
be recovered, it was adjudged Pafeh. 3 Fac. Rot. 1033, be-
tween Fden (g )and Blzke, that Accord with Satisfaction
was a good Plea in Bar. ‘

And it was refolved in the Cafe at Bar, that the Accord
and Satisfaltion by one fhould difcharge all the Ejectors and
Trefpaflors.Vide 13 E.4.1.5.35 H.6.6.a.b. ¢ H.7. () 26 I.6,
Barr F. And that of ancient Time the Term was recoverdin
Ejeft firuit as appearsby Brall.lib.g. ¢.56.f z2o.intralf do
Affifa nove diffeifing Dik ef fupra qualiy’ quis rcﬁz'tzm;ang;

g h werh
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fuerit ejectus de liliero tenemento fuo. Nuine dicendum oft fi
quis ejiciarur de ufufruttn, vel ufu & babitatione alicujus
fenementi quiod tenuit qd terminim annorum,ante ter minyne
fue: And there againft the Leffor he faith that the Lef
e fhall have a Writ de Conventione, againft his Vendee he
fhall have a Duare jecit infra teyminum, and as well a-
gainft the Leffor as verfus extraneum Ejettione firme : And
there 4 little after he faith, Noz magis poteris aliquis firma-
viun ejicere de firma fua, jgzgam _tenentem akiquen de li-
bero tenemento fuo, & unde fi ille ejecerit qui tradidic feifi-
wn, i. poffeffionem, refliruar cum damnis : Si autem alius
quam qu1 tradidit ejecerit, Ji boc cum anthoritate & volun-
te tradentis 5 wtevque tenerur hoc judicio, unus proprer fac-
wmalius proper aurhoritatem.Si autem [ine voluntate, tunc
wetnr ejellor utrigs tam Dow. proprietatis quatm fruario,
mmario per iftud breve, Dohmino proprietatis per Affifam
we diffeifine, & nnus rehabeas terminum cum damnis, &
s liverum tenementum funi fine dammnis, By which it
ppears how the Law was taken in the Reign of . 3. in
hich Time Bralton wrote. 1In 3 E. 1. Quare ejecit infra
ermingm 4. it was adjudged, That the Plaintiff in that
ftion fhould recover his Term and Damages: And the
¢ Judgments are given in 18 F. 2. and 20 E. 2. /bid. p,

¥ 6. which agree with Braélon, and with him F. N. 3. (4) F. N. B,
i) 197. Andin 38 A p. 9. and 12 H. 4. 10.b. in Ejeltione *91- &
ufadie the Term fhall be recovered, pari ratione in Ejec-

oie firn. Vide 44 E. 3. 22, in Oyer and Terminer. And it

heldin 11 H. 6. 6. 4. that altho’ the Term incurs pend-
g the Writ of Ejelt firme’ the Writ fhall abate, 7 H. 4. 16,

2H.6.8. 43 H.6. 42, 38 H.6.27. 1 E. 4.6.21 E. 4. 30. &

3H.1.21. that the Term fhall be recovered in Eject’ firus'

14 H.y. in Ejet’ firm’ brought againft a Stranger in

¢ Com. Pleas, the Plaintiff had Judgment to recover his

em, and thereupon the Defendant brought a Writ of Er-

f,and the Judgment was affirmed, and Execution award-

to the Plaintiff. And in Anno 17 H.8. fuch Judgment

Sg}ven in the Commor}l1 PI:EI:}S, that dthe Plaintiff in Eie;-

i firm’ fhould recover his Term and Damages, as Fitzh. gy, gieq;
lice reports in his N, B. 220. b. and the Book in 6 R. 2, ﬁr:\a?.e Hions
i firm’ is ill reported, for it feems that the Court Antea 7. 2.
wdonly to the Saying of Belknap,that if the Leffce be

ﬁedby the Leffor, that he might recover his Termina

o Cov'ne : And afterwardsinthe fameCafePelknat faith,

tat the Com., Law, if the Leflce be oufted bya Stranger

8 firn lies, and to what purpofe was this Writ inflituted,if

tebythe Term fhall not he recover’d,for he fhall notrecover

wgesbut for the Ejeétm. only. Vide 12 H. 6.56.371.H.6.8.

M itwas refolv’d, in a Writ of Quare ejecit infra termin’, * Brownl, 128,
idisagoodPlea. Afterw'ds in the principalCale Judgm.was ea 28. b,

given



given againft the Pl. Nozz Reader, the beft and moft ey,

() Do&.pl.1g. (¢) Form of pleading of an Accord, is to pléad it by Wayof
Satisfattion, -and not by Way of Accord; for if he pley,

it by Way of Accord, he ought to plead the precife Exe,

tion thereof in the Whole, and if he fails of any Part they,

of, his Plea is infufficient; but by Way of Satisfation,

{hall plead no more, than the Defendant paid the Plaipg

61. 10s. in full Satisfaction of the fame A&tion, which f,

Plaintiff received, &¢. Judgment if A&tion2 And thyj

“well approved by the Book in 19 H.6.29 4. in a Writyf

(8) Dotx.p) 16, (B) Forger of falfe Deeds; Markbam Serjeant for the D
Fuz Bar25.  fendant, by Proteflation thathe did not forge, for Plea fan,
Br.Darz2.  hae the Defendant gave the Plaintiff 2 Gallon of Winejy
Satisfaction of the A&ion, which Gallon of Wine the Play,

tiff accepted, &¢. Judgment if AQion? and there Firt.

Jfrze Serjeant of Counfel with the Plaintiff] It isnoPle,

unlefs you fay, that there wasan Accord betwist the Pl

tff and Defendant, §&5¢. Newrorz the Chief Juftice who

gave the Rule in the Cafe, It is the beft Pleading as Mark

hair has pleaded in my Opinion, and fubftantial enough; fx

if he has given the Plaintiff a Gallon of Wine for the fms

"Frefpafs, which the Plaintiff has received, what wouldyn

“then? &, And afterwards Forteftue denied the Receptof

S * the Gallon of Wine in Satisfatlion of that Trefpafs.

- Peytoe’s Cafe. PArr Iy




PART IX- 8 x'

Mich. 9 Jacobi.

Agnes Gore’s Cafe,

BEFORE Fleming Chief Juftice, and Tanfield Chief Jenk. Cene.
Baron, Juflices of Aflife, this Cife thpened in their 290.
Weftern Circuit. Agnes the Dauglter -of- Roper married
one Gore, Gore fell fick, Roper the Father in good Will to
the faid Gore his Son in Law, went to ohe Dottor Gray a
Phyfician for his Advice, who made 4 Receipt direfted to
onc Martin his Apothecary, foran EleGuary to be made,
which the faid Martin did, and fent it to the faid Gore,
Agnes the Wife of Gore fecretly mixed Ratsbane with the
Eletuary, to the Intent therewith to poifon her Husband,
and afterward 18 Muii fhe gave Part otP itto her Husband,
who cat thereof and immediately became grievous fick ¢
The fame Day Roper the Father eat of it, and immediate-
yalfo became fick, 19 Mair C. eat Part of it, and he like-
wife fell fick ; but they all recovered and yet are alive,
The faid Roper obferving the Operation of the faid Ele-
ary, carried the faid Box with the faid Ele&uary 21
a1 t0 the faid Gray the Phyfician, and informed him of
hefrid Accidents, who fent for the faid Martin the Apo-
tiecary, and asked him if he had made the faid EleGuary
cording to his Dire@tion, who anfwered that he had,
nall Things but in one, which he had net in his Shop,
Ut put in anocher Thing of the fame Operation, which
the faid Dr. Grey well approved of 5 Whereupon Mar-
s the Apothecary, faid, To the End you may know
hat I‘ have not put any Thing in ir, which I my
U will not eat, I will before you eat Part of it
ind thereupon  Martin took the Box, and wit?{ 13}3
nife
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Knife mingled and ftirred together the faid EleGtuary, gf
took and eart part of it of which he died the 224 Day of Jiy
following, The Queftion was, if upan all this Matter gy
had commirred Murder.And this Cafe was delivered in iy,
ting toall the Judges of Ewgl. to have their Opinions in the
Cafe. And the Doubt was, Becaufe Afartin himfelf of b
own Head, without Incitationor Procurement of any, ngt
only eat of the {:1d EleGtuary, but he himfelf mingled ard
ftirred it together, which mixing and ttirring had foincor
porated the Poifou with the Elettuary,that it made theOp
raticn more forcible than the Mixture which the faid Ay
had made; for notwithftanding the Mixture which Brues
had made, thofc who eat of ir were fick, but yet live, b
the Mixture which Afertiiz has made by mingling and fir
ring of it with his Knife, made the Operation of the Poifn
more forcible, and wasthe Occafion of his Death. And{f
this Circumftance would make a Difference between thi;
Cafe and Saunder’s Cafe in Plo. Coinz. 47 4. was the Queftio,
And it was refolved by all the Judges that the faid
was guiity of the () Murder of the {aid Marrin, forthe
Law conjoins the murderous Intention of 4g#es in putting
the Poifon into the Eleuary to kill her Husband, with t
Event which thence enfued ; /. the Death of the faid Mar
#in2, for the putting of the Poifon into the Electuary s the
Occafion and Caule ; and the poifoning and Dcath of the
faid Martin is the Event, guia eventus eft qui ex coufnfe
quiiis, & dicuntur Eventus quia ex canfis eveninnt, ml
the Stirring of the ElcCtuary by Martin with his Kaif
without the putting in of the Poifon by Agues could mt
have been the Caufe of his Death.
. And it wasalfo refolved, That if A puts Poifon intos
Pot of Wine, &7c. to the Intent te Poifon B. and fetsitins
Place where he fuppofes B. wiil come and drink of it, af

by (5) Accident'C. (to whom 4. has no Malice) comes, and]

of his own Head takes the Pot and drinks of it, of whid
Poifon he dies, it is Murder in 4. for the Taw couplesthe

E |

Event with the Intention, and the End with the Cauf:
And in the fame Cafe if C. thinking that Sugar isin e
Wine, ftirs it with a Knife, and drinks of it, it will not alef
the Cafe ; for the King by reafon of the Putting in ofthe
Poifon with a murderous Intent, has loft a (¢) Subjedt;
therefore in Law he who fo put in the Poifon with an!
and felonious Intent, fhall anfiver fer it. Bat if onc p¥
parcs Rawsbane to kill (4) Rats and Mice, or other Ver
mine, and leaves it in certain Places to that Purpofe, ®
with no ill Intent, and one finding it eats of it, 18
not Felony, becaufe he who prepares the Poifon hasm
ill or felonious Intent; but when one prepares B
fon, with a felonious Intent to kili (¢) any reafonable C“i

it
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wre,whatfoever reafonable Creature is thetebykilled,he who
tas the ill and felonious Intent fhall be punifhed for it, for
s as great ah Offender, as if his Intent againft the other
Pesfon had taken Effe@ And if the Law fhould not be
fuch, this horrible and heinous Offence would be unpunifh-

o, which would be mifchievous, and a great Defeét in the |

Law,

M % Trin.

5
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Conny’s Cafe.

Caizmbr'BArthol' Colpit fummon’ fuit ad refpondend Joh'
Crang; de pl'ito quare cepit averia ipfius oh”
& ea injufte detinuit contr’ vad’ & pleg’, &c. Et unde idem
Jo per Tho' Gunton attorn’ fuum querit’, qd pred’ Barthol,
19 die O&’ an’ regni Domini Reg’nunc 5. apud Tidde fandi
Egidii, in quodam clauf. ibid’ continen’ in fc 2 act’ paftur)
cepit averia, viz, 3 Juvencas, voc’ @feers, ipfius Joh' &e
injufte detinuit contra vad’ & pleg’ quoufque, &c.unde dic,
quod deteriorat’ eft & dampnum haber ad valenc’ 20l Et
inde produc’ fet, &c. Et pred’ Barthol’ per Will' Davye
attorn’ fuum ven' & defend’ vim & injur’ quando, &c. Etut
ball'ius Joh’ Welby armig’ bene cogn’ caption’ averior’ prad
in przd’ loco in quo, &c. Et jufte, &c. quia dic’, qd' id’ locs
in quo fupponit’ caption’ averior’ przed fieri continet, &prad
tempore quo fupponitur caption’ averior’ illor’ fieri, contine:
bat in fe pred’ 2 acr’ paftur’ cum pertin’ in Tidde fancti E%l-
dii fg&d’, jacen’ ibidem in quodam campo voc’ Southgrit
field juxta terras nuper Rich’ Welby generof. quond’ Rich
Delaland ex parte boreal’,& le Jaivhland ex partc occidentt
li, quodq; quidam Hen’ Conny ar, ante prad’ tempus Qi
&c. fuit leifit’ de pred’ 2 act’ paftur’ cum pertin’ in quibss
&c. in dominico fgo ut de feodo, & eafd’ 2 acr’ paftur’ an
pertin’ tenuit de quodam Willielmo Stermin ar’ ut @
maner’ fuo de Richerds cum pertin’ in Tidde fanft
Egidii pradi®, per fidelitat® & redditum trefdecim &
nariorum fingulis annis, ad foftum Sanét’ Mich’ Arch'fk
vend, necnon per ferviciom faciend’ feClam ad cur’ il
Will'mi Stermin manerii fui predih, de tribus fcptxmar;j:
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intres feptimanas, faper ratiopabilem fummonition’, apud
menerium illud annuatim tenend’, de quibus ferviciis pred’
Williel’ Stermin fuit feifit’ per manus przd’ Hen’ Conny ut
er manus veri tenent’ {ui, viz. de fidelitat’ & fecta cur’ pra-
4@ ut de feod’ & jure, ac de reddit’ predi®to in dominico
fio ut de feodo, de quo quidem manerio cum pertin’ prad’
VWill'us Stermin fuit feifit’ in dominico fuo yt de feodo, & fic
inde feifit’ exiften’ idem Will’us Stermin ante prd’ tempus
10, &c.de eodem manerio cum pertin’ feoffavit pred’ Joh'
Welby, habend’ & tenend’ eid’ Joh’ Welby haredib’ & affig-
natis fuis imperpetuum,ad quodquid’ feoffament’ per pred’
Wi Stermin prefat’ Jo’ Welby in form’ pred’ fa&t preed” Hen'
Conny poftea & ante praedit’ tempus quo, &c. s. prim’ die
Nov' an’ regni di€ti Reg’ nunc ‘prim’ tunc de prad’ duabus
«f terre cum pertin’ in forma pradict’ feifit’ exiften’, apud
Tidde fan&t’ Egidii preed’ attornavit, quorum quidem fcoffa-
menti & attornament’ pred’ pretextu id’ Joh” Welby fuit &
adhuc eft feifit’ de manetio pred’ cum pertin’ in dom’co fuo
wtde feodo, & quia quatuor folidi & quatuor denar’ de red-
dif pred’ per quatuor an’ integtos, fuit ad feft’ San€¥’ Mich’
Arch’ an’ regni di€ti Domini Regis nunc quinto, ac poft at-
trnsment” pred’ in forma pred’ fatum prefat® Joh’ Welby
ped tempore quo, &e. aretro fuer’ non folut’ idem Bar-
tholom’ ut ballivus pred’ John’ Welby bene cogn’ caption’
aeriorum praed’ in pred’ loco in quo, &c. pro eifdem qua-
tur folid” & quatuor denar’ de redditu prad’ fic aretro exi-
fen’, & jufte, &c. ac infrafeod’ & dn'icum fua, &c. Et pred’
{oh’ Crane dic’ quod preed’ Bartholom’ ut ballivus pred” Joh’
felby ratione preallegat’ caption” averiorum pred’ in prad’
o in quo, &e. juft. cognofcere non debet, quiz proteftand’
qud pred’ H. Conny non tenuit preed’ duas acr’ terr cum
prtin’ de preed’ Will” Stermin ut de man'io fuo de Richerds

pred’, per fidelitat’ & reddit’ trefdecim denar’ per an’ fingu- _

lsan' od feflum Sané’ Mich’ Arch’ folvend’, necnon per
fesvic' faciend’ fe@am ad cur’ pred” Williel’ Stermin man'ii
hi przd’ de tribus feptim’ in tres feptim’ fup’ rationabil
immon” apud man’ium illud tenend’, prout preed’ Barthol'us
fupenusa]lcgavit, pro plito dic’, qd’ praed’ H. ante przdiét’
fmpus captionis predit’ fadt’ & pradi&’ tempore captio-
Bs &, fuit & adhuc eft feifi’ de & in predi@t’ duabus acr’
Pefhur’ cum pettin’ in dominico fuo ut de feod’, & ill’ tenuit
& Martino permiffione divina adtunc Elienf. Epifcopo ut
¢ manerio fuo de Tidde fan&ti Egidii cum pertin’ in

1d'de fan® Egidii predict, per fidelitat’ tant’ pro omnib’

iy abfque hoc quod predi&’ Hen' apud fTidde fan&’
pidii pradit’ prefat’ Toh' Welby fc attornavit tcnen’, mo-

o8& forma prout pred’ Bartholus fuperius allegavit, & hoc
atus eft verificare : Unde ex quo praed Bartholomzuscap-
nem averiorum Pmd’ in Prmd’ leco in quo, &c. {uperius
M3 cogn’y

83
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cogn’, idem Johannes petit judicium & dampna fua occafions
captionis averiorum illorum f:lbl ad _])u\dicarx, &c.Et prad By
tholomzus,ut prius, dicit, qd’ pred’ Hen’ fe attornavit tene?

rzfat’ Joh’ Welby modo & form’ prout idem Bartholomay
?uperius allegavit, & de hoe pon’ fe fuper patriam, & prad,
Johannes fimiliter; ideo prac’ eft vic', qd’ venire fac’hic a die
San&’ Trin' in tres feptimanas xii.&c. de vif. de Over proxin’
adjac’ ville de Tidde fan&ti Egidii per quos, &c. Et qui ne,
&c. ad recogn’, &c. quia tam, &c. poftea die & locoinfracon.
tent’ coram F4. Coke milite, capirali Juftic' Dom’ Regis de
banco & Nic’ Herne ar’ eid’ Edwardo Coke ac Will'to Danyel
mi’ un’ Jultic’ di&’ Dom’ Reg’ de banco praed’ Juftic' juff
Dom’ Reg’ ad affifas in com’ Cantabr’ capiend’ affignat’, per
form’ flatut’, & hac vice affociat’, prelentia prad’ il
Dawyell non expeat’, virtute brevis di€t’ Dom’ Reg'de i
non omnes, &c. ven’ tam infranominat’ Joh’ Crane quamin-
frafcript” Barthol’ Colpit perattorn’ fuos infracontent’, & Ju’
Juratzunde infra fit mentio exat’ fimilit’ ven’, qui ad veri-
tat’ de infracontent’ dicend’ eleéti, triat’ & jurat’, dicunt fip’
fac’ fuum, qd’ infranominat’ Henr' Conny ante infrafcript
tempus quo, &c. fuit feifit’ de infrafcript’ duabus act’ paftuf
cum pertin’ in quibus, &c. in dom'ico fuo ut de feodo, per
difcenfum a patre fuo, & qd' id” Hen’ eafd’ duas acr’ pafture
cum pertin’ tenuit de infranominat’ W’ Stermin ut de manerio
fuo de Richerds cum pertin’ in Tidde fancti Egidii infrafpe-
cif. per fidelitat’ & reddit’ trefdecim denariorum fingu! ann
ed feft’ San&’ Mich’ Arch’ folvend’, necnon per fervic' fick
end’: fet’ ad cur’ ipfius Will i Stermin manerii fui prad de
tribus feptim’ in tres feptim’, fuper rationabil’ fummon), &

ud manerium illud annuatim tenend’, & qd’ de ferviciisik
lis pred Will'us Stermin fuit feific’ per manus prad’ Henr
Conny, ut per manus veri tenen’ fui, viz. de fidelitat &
fedt’ cur’ prad’ ut de feodo & jure, ac de reddit’ prad’in do
minico fuo ut de feodo, prout pred’ Bartholomaus interis
allegavit: Etulterius jur’ pred” dic’ fuper fact’ fuum pred
qd pred’ Will'us Stermin de manerio preed cum pertin fii
{eifit’ in dominico fuo ut de feodo, & fic inde {eifit” exiftess
idem Will'us Stermin ante infrafcript tempus quo, &c. &
eodem manerio cum pertin’ feoffavit infranominatum John
Welby, habend & tenend’ eidem Joh' Welby haredibus&
aifigrartis fuis imperperuum, & quod praed’ Hen’ Conny ®¥
tis viginti annor’ exiftens, & infra xtatem viginti & univs 2
ror’ ad pradilt’ feoffamentum per pradiét’ Williel” Stermn
prziat Johanni Welby in forma pradicta fa@’ de prﬁ';dl&,
dhuabus acr” pafturz cum pertin’ in forma prad’ feifit cxxﬂgn
aped Tidde fan&i Egidii pradi@ concordavit, & folut
wem de reddit’ predi&t’ prefar” Joh' Welby promifit: Etf

L Sgr T A e
faper tora materia pradilt’ per jur’ pradiétes in f'orma({’lﬁa
|
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4@ compert’ videbitur cur’, quod agreament’ pred’ Henrici
Conny ad feoffament” prad” & promiffio fua pred’ folution’
reddit’ preed’, fic ut pr?ffzrtur per prefat’ Henricum Conny
plum infra ztatem viginti & unius annor’ exiften’ funt at-
yomsment’, tunc jur’ pred’ dic’ fuper fac’'m funm pred’, qd’
preed Henricus fe attorn’ tenen’ praefat’ Joh' Welby modo &
forma prout praed’ Bartholomzus Colpit interius allegavit :
Ftfi fuper tota materia pred’ per jur’ pradittos in forma
wed’ compert’ videbitur cur’, quod agreament’ preed’ Hen'ci
Conny ad feoffament’ pred’ & promiffio fua prad’ folution’
redit’ preed” fic ut prafat’ per pref.H.Conny ipfum infra etat’
yiginti & unius ann” exiften’ non funt attornament’, tunc jur’
ped’ dicunt fuper facr’'m fuum, qd’pred’ Henr’ Conny fo
non attornavit tenen’ prefato Johanni Welby prout pradict’
Johan’ Crane interius plitand’ allegavit, & tunc affid damp-
n ipfius Johannis occafione infrafpec’ ultra mif. & cuftag’
fua per ipfum circa fetam fuam in hac parte appofit’ ad
dwodecim denar’ & pro mil, & cuftag’illis ad quinque folid’
ld(:o, &c.

M4 . Mich,



Part IX

Mich. 9 Jacob1i Reg:s.
In Banco.

Conny’s Cafe.

< Browl .- YN Replegiar’ between Fobn Crane Plaintiff, and Bartle
s trowni.5;. + lomew Colpit Defendant, which began T7in. 6 Jaub
Roz. 1611. i1z Banco, the Cafe was {uch, Henry Conny Elg;

was feifed of two Acres of Land in77dde Saint Gules in the

County of Cambridge, by Defcent_from his Father, inbis

demelne as of Fee, and held them of William Stermumn Elg

as of his Manor of Richerds, by Fealty, and 134. Ren,

and Sute to the Court of the faid Manor, &e¢. Will, Ster-

nn enfeotfed Fobu IVelby Gent. of the faid Manor in Feg,

to which Feoffment the faid Henry Comiry then being

vithin the Age of 21 Years, f£. of the Age of 20 Yearsat

torned, and if this Attornment was good or not to bindthe

f.id Henry Conny to the Payment of the faid Services, or

sot, upon a fpecial Verdi@t thereof found at the Affifes il

the County of Camnbridge, was the Queftion. And it wss

chjeéted, That this Attornment fhould not bind the

Infart, becaufe if it fhould be good, it would turnto l}is

Prejudice, and the Law protefts Infants from fuch Prejus

dices during their Minority, quia fere 1 ommuibus wit

ri €ictr & vxorr fub fpoteftete viri fuccuryitdt s and

when an Infant has the Tenancy by Defcent he fhall

2Bowrt 8. hate his Age in Per gque fervitia s and in fi
Colr v Cule when the Infant at full Age attorns, the Lord
101 s g thal lcfe the Arrearages during the Minority, 48 it w
ITEIENS 3, cohefled vpon the Opinion of 700rp in 26 E. 3.65. 0.The
By :f the Intaut fhail not be compelled by the K's Writ o ;ttp
il
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during his minotity, (vghich trenchesto hisbenefit to difcharge

him of the arrearages incurred during his minority;)  fortio-

rihis attornment in pais fhall not prejadice him, nor bar him

of the privilege and immunity which the law gives him du-

ring his minority in fuch cafe; but they conceiv'd, that if the

infant had the tenancy by purchafe, in fuch cafe he fhould be

compelled to attorn, becaufe in cafe of his own purchafe he

fhall not have his age: and in the cafe at bar, for as much as

the faid Henry Conny had the ten'cy by defcent, and was with-

inage, his attornment fhall not bind him to charge him with

the arrearages during his minority. It was alfo objeéted, that

ifan infant who has the ten’cy by defcent fhould be compell' d

in per que fervitia to attorn, yet for asmuch as in the cafeat

bar he has taken his eftate by feoffment in pais of the manor,

&, and has not taken his eftate by fine, upon which he might

have per que fervitia, his attornment in pais fhall not bind

him, for as much as inthiscafe he is not compellable toattorn.

Asto that it was anfwered and refolved ger toranz cur”, fi.

Coke chief juft. WWalmfley, Warburton, and Fofter, juflices, that

inthe cafe at bar theartornment (2) was good, and fhould bind (4) 1 Brownl.

the infant. And firft they refolv’d,thatin per (0) que ferviriaa- T hrown] 8 "

giioftaninfant who has the ten’cy by defcent,that he fhould not (6) Co. Lic.

havehisage,and thereafonis, becaufe the lord at firft departed AR

with the land, in confideration that the ten’t fhould hold of ;:l?f;gé';;;go,

him, and fhould do him fervices, and fhould pay hima yearly 1 #ol. 138,206,

tent; and the ten’tis in Jaw called ten’t peravail, becaufe the P“g“‘ffi 1;

law prefumes he has benefitand availabove the fervices which =~ ¥

be doth, and the rent which he pays to the lord ; and there-

fore it would be againft reafon and the purpofe of the creation

of the ten’cy, that when the Heir has the ten’cy peravail by

delcent that he fhould not paythe yearlyrent, &¢. which was

referved upon the creation of the ten’cy 5 2nd that is the reafon

thatthe heir of the ten’t,who hath the ten cy by defcent, may

be diftrained for the rent, 8. arrearduring his minority, and

therefore he fhall not have his age, vide 4 Mar. Dycr127. &5

vdeat E. 3. Age 85. and in Avowry, and1E. 2. Agc 142, ina

Writ of (¢) Mefize the parol fhall not demur for the nonage of () 1 Rol. 138,

thePlbecaufe it is not reafon that theinfant fhould be diftrain- 135 L

edfor the fervices of the mefne during hisnonage and fhouid ° =3 ™

mot have any remedy till his full age 5 but forafinuch as his non-

%ge thall not privilege him from the payment of the reat du-

fing his nonage, the law alfo wiil give him remedy during his

monage, but in a writ of (&) Crfloiizs and Services{which isa (@) 1 Rol. 141,

wiitof Right inits nature, and :n which final judm. fhall be gi- (¢} 1 Rol. 133,

¥n)againft an infant who is in by defcent, the bovk in ¢ H 3. 141

Hye148.isadjudged that he fhall have his age. Soin(e) Ceflavir § ‘(':‘&':m*;

“gunftan infant who hasthe ten’cy by defeent, he fhallhave his Dy.i37. pl. 2¢,

4¢,2ltho’ it be on hisown ceffer ; becaufe he can’tknow whar Rayo. nig.

Wrearages to tender before judgm,and chis isawrit of Righs *° £ 0.ab
in






