Stat. de 32 H. 8. Cap. 5. Of Executions.

dat C. tenant of the freehold of White acre, whereof execution
was alfo {fued of record, i1s not named in the writ, to whom this {uit
was as well given, as to the plaintife, judgement of the writ, ¢ nox
allcatur; whereby 1t appeareth by the rule of the court, that any
ane feoffee may have a fcire fac’, and tender * the whole money to
the tenant by ftatute merchant, or to his aflignece. Another ex-
ception was taken to the writ, for that every fiire fac® ought to be
warranted or grounded upon a record, and this fire fac’ is not
grounded upon the record, but maintained upon a fuggeftion of ten-
dring of the money, 1n which cafe he oughtto have a wenire fac’,and
not this writ of feire fac’, et non allocatur ; whereby it appeareth, that
partly upon a record, and partly upen a fuggeftion (no ftire facias
being granted without {fome {uggeftion) the /iire fac’ upon this cer-
tainty of the tender was maintainable. Laftly,it wasexcepted againft
the writ, that 1t appeared to the court, that the /rire_fac® was brought
bythe aflignee of Blacke acre, againft the aflignee of tenant by fatute
rierchant, fo as each of them, as well of the one part as of the other,
plaintife and defendant, were ftrangers to the record, e non allocatur,
for that 1t had been often feen, that this writdid lye as well between
itrangers, as privies, and the writ of «wenire fac’ alfo to make the
conufee, &c. to account, &c. Then doth Belknap of counfell with
the defendant put a cafe upon the ftatute of Gloc. cap. 3. It is
given by ftatute ({aith hee) that if the father alien the rizshtof the
mother, that the fon and heire of the mother thall not be barred,
if he hath not affets by difcent, &c. and other lands may after
defcend to him from his father, that the alienee of the father fhall
have recovery againft him by féire facias: but if lands defcend to
himafterwards from his father, and he alieneth the lands, which he
recovered as heire to his mother, the alience of the father fhall not
have a feire fac’ againft the alicnee of the heire; which opinion is
grounded upon thefe words in the ftatute, Dongues avera le tenant,
(id ¢/, the alienee of the father) recovery wers Iy (id ¢ff, the fon
and heire of the mother) de /la fzifin forn mere, Sc. And therefore
Belknap concludeth, that no fiire fac’ lyeth againft the alience in
that cafe, no more here. Whereunto Thorp chiefe juftice an-
lwereth, although it be fo in the cafe put by Belknap, it is given
by the ftatute, &c. Wherefore (faith Thorp) will you receive the
inony, or no? Belknap, Yes, if he will tender the mifes and cof-
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tages. Kirton, The mifes and coftages fhall be taxed by the court.

Thorp, ‘They fhall not: for wee cannot know them: and after he
tendred a demy marke for mifes and coftages, and the other f{aid
they were not {ufficient, and the court held them fufficient. ‘Thorp
demanded, if he would receive the money, or no, for mifes and
coftages, as he tendred, otherwife we will ({faith he) re-baile to
the party his mony. And afterwards he received the fame, and
the plaintife had execution.

Thefe things are neceflary to be knowne, for the better under-
ﬂandmg of this ftatute of 32 H. 8.

(7) Shall hawve fully andavholly levicd or received the faid avhole debt.]

lthough the conufee have received the wholedebt by execution upon

Vid- l;b. 4- fﬂ-
67. in Fulwoods

the ftature merchant, {tatute ftaple, or recognizance in the nature of cafe. z R. 3. 3.

1 ltatate ftaple, yet cannot the conufor enter; for he mult hold the
land untill he be {atisfied, not onely of his debt, but of his cofts, da-
mages, labours, and expences: otherwife, it is in cafe of ¢egit, ashath

ten faid, for there after the debt fatisfied, the conufor may enter:
for tenant by elegit holdeth the land but vntill the debt be fatisfied.

3 X 4

(8) Fer

17. 15 H. 7.
4.7 E- 3- fol 11,

12. 44 E. 5. 14,
£6.
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(8) £or avhich the faid lands awere delivered, &¢.1 Thefe words
are not to be taken literally but according to the meaning of the
makers of this law, and ever {uch conftruction is to be made, as tha
pariy grieved, ardin equall miichiefe may be relieved : and there.
fore 1t a {eigniory.confifting of fealty and rent be delivered ip
execution, and after the rent become fecke by {urplufage, and after
1s ¢vilted, he fhall have the remedy of this ftatute: butif a villaipe
be delivered in execution, and the villaine purchafe land in fee,
and the tenant by executton enterinto the perquifite of the villaine,
and after 1t 1s eviéted, he fhall have no remedy by this ftatute, the
caufe is apparent.

(9) T ivn every fuch recoverer, obligee, and recognifee fhall and may
bave a avrit of fire fac’ out of the fame court.} 1f judgement and
exccution be awarded 1 the court of common plezs, and 1n 2 writ
of errer the judgement is afirmed 1n the kings bench, the tenant
by execution may upon eviftion have a fire fac’ out of the kings

beneh; for it is the {fame court in equall mifchiefe to the party
gricved.

An Expofnition upon the latter Part of the Sta-
tute of 32 H. 8. Cap. 28. concerning Dii-
contingances, Xc.

N D moreover, for certaine confiderations, be it enalted,

by zuthority aforefaid that no fine, feoftment, or other act

or allts hereafter to be made, fufired, or done by the hufband
oncly, of any mannors lands, tenements, or hereditaments, being
the nheritance or freehold of his wife, during the coverture
betweeen them, fhall inany wife be, or make any di{continuance
thereof, or be prejudiciall or hurtfull to the faid wife, or to her
heires, or to fuch as thzll have right, title, or intereft to the
{zxmc, by the death of fuch wife or wives. But that the fame
wife or her heires, and fuch other to whom fuch right thall ap-
pertaine, after her deceafe, fhall and wmay then lawfully enter
into all fuch mannors, lands, tenements, and hereditaments, ac-
cording to their rights and titles therein : any fuch fine, feottment,
or other act to the contrary notwithi{tanding : fines levied b}f_’ the

huiband .and wife (whereunto the faid wife 1s party and privy)
onely except. |

Sce lib. 8. fol. 71, 72. &c, Grenelies cafe, Dier, 4 & § Ph. &
Mar. 162, 2 El. 1g91. b. Hawtries cafe. z1 ElL 363. b- .

Vi e will adde hereunto a notable and a leading cafe upon this
part of the a&t vulgarly and commonly cited by the name of Beau-
n:ontscafe; the truth of which was, that Haumfrey Fofter feafed m
fee of the fite of the monafterie of Gracedicu int’ alia, g8VE them 0
Jchn Beaumont efquire, and Eliz. his wife, and to the heires of their
two bodies begotten, the remainder in fee to the faid jo. Bea.‘;
mont. Az, 6 E. 6. John Beaumont levied 2 fine thereok, W
proclamasion ceme cco, &¢. to king Ed. 6. his heires and ﬁlcgeﬂoun:
tivg Fd. 6. amme recns fuf 7. granted the faid fite &c. by his leer

- - » : . 1 l rme.
patents to Francis carle of Huntingdon and his heires in fee f:! o
o1



Concerning Difcontinuances, &c.

Jfrerwards John Beaumont died, after whofe death, and within five
yeards Bliz. entred, inclaiming her eftate; the fee farme rent was
behind: Henry earle of Hunuingdon, fonne and heire of Francis,
having the inperitance of Gracedieu &c. was called into the ex-
chequer for the arrerages of the faid fee farme, where all the faid
cafe being ditclofed in pleading, at the laft upon open argument,
great deliberation and confercnce, five points were refolved and
adjulged: o _ _

Firlt, albeit the king 15 not named in the at, yet he is bound by
the 2@, becaufe it 1s made to fupprefle a wrong, and to give her &c.
that ri. it had a more {peedy remedy, wiz. by entry, where by the
commen law, the &c. was driven to a reall action, and every 3 dif-
continuance worketh a wrong, and the king being Gods lieutenant
* cannot dae wrong, and therefore that the entry of Eliz. was
lawfull, &c.

Secondly albeit the words of this a&t be [being the inheritance
or freecho’d of the wife:] and in this cafe the lands were as wel
the freehold and 1nheritance of the hufband as of the wife, yet for
that it was a beneficiall law to fupprefle a wrong, and to give the
party wronged a {peedy remedy, and that it was in equall mifchief,
it was adjudged to be within this ftatute: and this point hath been
commonly cited in arguments in Weftminfter-hall, and at moots,
&c. by the name of Beaumonts cafe.

* Thirdly, that the fine with proclamations levied by the hufband
only, was a barre by the ftatute of 4 H. 7. becaufe the iffue in taile
muft clmime as heire to both of them.

Fourthly, that the ftate of the wife was changed to an eftate for
hife difpunithable of wafte, for that the iflue in taile by the fine was
difabled to ivherit; as it the donees had been divorced can/a con-
farguinitatis,S¢. whereby the 1flue was difabled to inherit, the donees
hould have had but an eftate for life: but in that cafe they fhall
be punithable for wafte, becaufe the eftate in taile was never perfeét,
but defeafible by divorce ab initio.

Fifthly, that when Eiif. entred upon earle Henry into Gracedieu,
&¢, and defeated the fee farme during her eftate, yet the earle
having an eftate of inheritance remaining in him, the fee farme
rent, which was referved prefently by the kings prerogative, was
leviable upon his other lands during the eftate of Elifabeth; for
how upon the matter it is as much in the kin gs cale, as it Elifabeth,
being in {eifon of her eftate, the king had granted the inheritance
afier her eftate ended to the earle and his heires, referving the rent
prefently : but queen Elilabeth, being acquainted with the equity
of the cafe, was pleafed by letters patents under the great {cale,
Which we have feen, to exonerate earle Henry of the arrerages,

and of the fee farme it felfe, during the continuance of the eftate of

the faid Elif, that had evifted the land from him: which cafe we
have reported the more at large, for that in the collections of my
lord Dyer, written with his own hand, which we have feen, reporteth
s cafe, and maketh a queftion in thefe words: /7 lentre la feme foit
‘oigeatle per leflatute, eo que le roy neft ly per leflatute, which was juftly

+

omitted out of the print, for that the judgement, as 1s aforefaid, was

siVen againft that private opinion. And it hath been very
;‘E“Y times {ince adjudged in the exchequer, in pleading for the
licharge of the debts of Henry earle of ITuntingdon, that the

Wiy ot the faid ENf. was lawfull, divers whereof we have feen.
) , , : - "An

4 Vi. . 11. fo.
2. 3. Magd.
Colledge cafe.
Pl. com. 246.
Seignior Berke
lyes cafe acc?,
* 13 E. 4. 8.1ib,
Y. fol. 44. Alten
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Otherwife it is
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of the whole
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An Expofition upon the Statute of 32 H. g
cap. 28. concerning what Marriages be
lawfull, and what not.

SFE the firlt part of the Inftitutes, fect. 530. fol. 235. a, Par-
{fons cafe upon this at of 32 H. 8.

IFor the better underftanding whereof, and of tins flatute, the
Ieviticall deprees are necefiary to be fct downe 1n certaine.

It is to be underftood, that by the 18 chapter of Leviticus, not
onely degrees of kinred and confanguinity, but degrees of affinity
and alliance doe let matrimonie, which may belt be illuftrated and
exprefled in this manner:

See thefe ae- \ Of the Mans part. ‘
pgrees truly fef
deqon in the i~ -__W-__
Lat. of 25 H. L — )
B. cape 22. | Tyeorees of Kinred and Con- §. Degrees of Aflinity or Alliance
‘?Id '13 I:I- _ - o }'b' d R
fangulnity prohibitcd. prohibited,
B. cap. 7 ] _
Hisfathers { | His mo- | __ His morthers His uncles §| | His fathers | I His fathers
fifter. “—t ther. o fifter, wite. '"' wife. —hwives daughter,

A .

l His fifter. l:

|

| |

Sl

His brothers \:\ A man may

wife. il marry

|

His wives

filter.

L ==
il Te—

A man may
not marry

iy e—

]

| |
| His fons wife, or his

wives daughter.

His daughter. ‘

i

_——l——”——

The daughter of his fon,
or daughter.

|

The daughter of his wives l

fon, or daughter,

B e e

I Of the Womans part. l

T | —

Her fathos {1 Her fa- § | Hermothers Her aunts |__{ Her mothers
brother.  { ther. |} brother. hufband. | hufband.

ol e

J —e

i S p—

l A jprmtrrmer P ———
{ 1Her bio- !__ o cvoman may Her fitters | |4 woman may | __| Her hufbands
‘ ther. {“‘ not marry hutband. 1 not marry brother.
| SN, S
L u —
Her daughters
l Her fon. l hulband.

] |

T ——

el

The fon of her fon, ) I he fon of her hufbands
or daughter, © * fon, or daughter.
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Gtat. de 32. H. 8. Cap. 38. Of Marriages.

Thefe be the Leviticall degrees, which extend as well to the
woman as to the man. And herein note, that albeit the marriage
of the nephew cum amita et matertera 1s forbidden by the faid
18 chapter of Leviticus, and by exprefle words the marriage of the
gncle with the niece is not thereby prohibited, yet is the fame
prohibited, quia eandem hbabent ralicmem propinquitatis cum eis qui

Hominalen probféﬁ'ﬂmr, et _fic de fimilibus.

By the preamble of this ftatute it appeareth, ¢ That by other
« prohibitions then Gods law admitted for their lucre by that
« court invented, the difpenfation whereof they always referved
¢ to themfelves (where there are exprefled thefe examples:)
« Firft, as in kinred and affinity between 2 coufins germans, and
« {o to the fourth degree. Sccondly, ® carnall knowledge of any
« of the fame kin or athnity before in {fuch outward degrees.”’
But now by this act all perlons are declared to be lawfull to
contralt matrimony, that be not prohibited by Gods law te
marry, and that no refervation or prohibition (Gods law ex-
cepted) fhall trouble or impeach any marriage without the
Leviticall degrees. So as without queftion, the fon of the father,
by another wife, and the daughter of the mother, by another
hufband, and & comverfo, may marry. And now at this day men
need not to be at that charge and {uit that Roger Donington was,
who for that he had committed fornication before marriage, with
one that was of kin to his wife in the fourth degree, was driven to
{ue for a ligitimation of his marnage.

See the {tatute of 1 and z Phil, and Mar. cap. 8. a divorce propter
impedimentum publicae honeflatis et juflitice.

Neither after this flatute can the hufband be afraid to lofe his
wife, or the wife her hufband, nor the heire of them to be baitarded,
for that the hufband before marriage had been godfather either
at baptiime, or confirmation to the coufin of his wife, or that {he
had been godmother before the marriage to the coufin of her huf-
band, for the divorces caufa * compaternitatis et commaternitatis (which
in the at of 1 and 2 Phil. and Mar. 1s called cogratio fpiritualis)
are by this aét taken away ; and the divorce cawsiz profefionis allo,
and {o is the devorce cawfa cognationis legalis, that 1s o fay, jure
adoptionis, et fic de frmilibus. '

Alice de Stircheley took to hufband Willlam de Chaddeworth,
and after, at her fuit, was divorced from him, and the caule of
the divorce is exprefled in the record. Er fuit caufa divortii eo
quod dictus Willichnus de Chaddeavorth carnaliter cognoverat quandarm
Sliam difie Alicie Stircheley, antequam ipfam defponjavit.

By the Leviticall degrces it is prohibited, that a man fhall not
uncover the nakednefle of his wife, and of her daughter, and fo 1t
Isof the reft of the degrees there prohibited.

By this act of 32 H. 8. the divorxce cawa praccontradius was taken
away, where the marriage was confummate by carnall copulation,
&c. but that is repealed, and the divorce allowed by the ftatute of
2 E. 6. cap. 23. and 1 Ll cap. 1.

The refidue of the act of 3z H. 8. was repealed by 1 and 2
Phil. and Mar. cap. 8. and revived 1 Elf. cap. 1.

But our chiefe aime and endeavour being to fet downe in all
th_ﬂ parts of the Inftitutes, how the law at this day ftandeth, not-
withtanding the change and alteration of many ftatutes, and the
repeales of divers, and after repeales of thofe repeales, and the re
Yiving ol ftatutes repealed, &c. and having mentioned the dworj_e
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Stat. de 32 H. 8. Cap. 38. Of Marriages,

caufa prcﬁﬁanﬂr, 1t fhall be neceﬂ’ary in this Place to declare wige
the law 1s at this day concerning the marriage of ecclefiaftical
perfons. And to that end we will repeort a cafe refolved, which
concerneth not onely the point in queftion, but another matter of
great confequence, which, becaufe the rule and diﬁ:uﬂing of both
points ftand in effet upon the fame ground of reafon, we will re.
Iate the whole cafe:

At the fefion of parliament holden anno 4 regis Faceb:, upon a
oranch of an a& made at the firft {eflion in the firlt yeare of hic
majelties reigne, for continuance and reviving of divers ftatutes, it
was enated, That an a€t made in the firft yeare of queen Mary,
ftat. 2. cap. 2. entituled, An act for the repeale of eertaine flatutes
made i the time of king Edw. 6. fhould ftand repealed and void,
two doubts were moved: the firft concerning the bifhops, the
fecond touching the lawfuineffe of ecclehafticall perions marriages ;
the firft was divided into two queftions: the one, Whether any
bithop, made efpecially fince the firft day of that firft {eflion of par-
liament, were lawfull or no; the other, Whether the proceedings
1n the bifhops, or other ecclefiafticall courts, being made under
the name, ftile and {eale of the bithops, were warranted by law,
And the reafon and caufe of thefe two doubts was this: By the
ftatute of azno 1 Ed. 6. cap. 2. it was enacted, That bithops thould
not be eleltive, as before that tuime they had been, but donative by
the kings letters patents. Secondly, by the faid aét 1t is provided,
‘That all fummons, citations, and procefle in ecclefhatticzil courts
fhould be made in the name and ftile of the king, and that therr
procefle fhould be fealed with a feale of the kings armes, &«
And 1t was ftrongly urged and enforced, that this aét of 1 Ed. 6.
was now in force, and confequently, all bithops made (at the leakt
fince it became of force) by ele@ion, &c. and not by donation,
according to the faid a&t of 1 Edw. 6. are unlawfull, and all their
procefle, proceedings, being in their owne names, ftiles and feales
(where by the {aid a& they ought to have been mn the kings name,
and under the kings feale) were all unlawfuil, and void. Andto
prove, that the {aid a& of anro 1 Edw. 6. was now in force, they
alledged, that this a& of 1 Edw. 6. was repealed by the faid act of
r Mar. above mentioned, which adt of repeale, being repealed by
the faid branch of primo regis Facshi, confequently the {faid 3:& ot
1 Edw. G. was thercby revived: for when an aét of repeal 1s re
pealed, the firft a& that was repealed is revived, remoro impediers
revivifeit fatutum, and herewith agreeth the booke cafe in 15 Ed. 3.
tit’ petition, placit® z. And this is true, and cannot be denied. .

"The king having "underftanding hereof, and being informed ot
the confequents thercof, being matters tending rnot onely to
tne infinite prejudice of his fubdjellts in cafes of great importafite
(cipecially, if any dioceffe had no lawiull bithop or ordinary) Di:
to the fcandall and impeachment of his majefties juitice not oncly
in thofe proceedings, but alfo in adminiftration of juftice m
certaine cafes in his courts of common law at Weitminiter, com-
manded his two chiefe juflices to confider of the faid objettions
and to informe him of the true itate thereof, that either the fcruple
conceived might be cleated and fatsfied, or the inconvenience (
any were) timely provided for and prevented; who vpon dlhgi’“
confideration had of the faid objetion, agreed the law to be 3

the faid. cafe was put) as it had been taken. But upon'f;{::::[‘;
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parch and confideration had, other manifeft and direft matters
were found to fatisfic and cleare the faid fcruple and queftion,
which afterwards was agreed and refolved accordingly by the
chiefe baron and other judges then attending in the upper
houfe of parliament. For the underftanding whereof it is to be
obferved, that the {aid alt of 1 Edw. 6. was repealed by three
feverall acts of parliament, viz. by the faid ftatute of anne 1 Mar,
in the whole. 2. By the att of 1 and 2 Phil. and Mar. cap. 8. by
fuficient words. as concerning the name, ftile, and feale of their
procefle, &¢. And laily, by the ftatute of 1 ElM. cap. 1. the
whole a&t of 1 Edw. 6. 1s alfo repealed: for leges pofericres priores
contrarias abrozant.,  And as a man that 1s firongly bounden with
three cords or ligaments, albeit one or two of them be untied
or cut afunder, remaines bound, rotwithftanding by and with the
{fecond or third, which remaine firme and untouched ; {o a ftatute
repealed by force of three {everall acts remaines repealed, {o long
as anv of them remaine in force, albeit one or two of them be
made void : and thercfore although the act of 1 Mar. be repealed
by 1 regis Jacobi, yet the other two alts remaining in force, the
alt of anno primo E. 6. remaine repealed.

Fir{t therefore, as to the name, ftile, and feale, S:c. in eccle-
finfticall counrts, 1t 15 enadted by 1 and 2 Phil, and Mar, cap. 8. in
thefe words :

‘“ And the ecclefiafticall jurifdiétion of the archbitheps, bifhops,
“ and ordinartes to be in the {fame ftate for procefle of futes,
“ punithment of crimes, and execution of ceniures of the church,
“ with knowledge of caufes belonging to the fame, and as large
“ 1n thofe points as the faid jurifdiftion wasin auo 20 Hen. 8.7

By which claufe, if the a& of repeale of 1 Mar, (now repealed)
haa never been made, the a&t of 1 Ed. 6. as to the name, ftile, 2nd
feale in ecclefiafticall proceedings had been repealed by this Jatter
act of 1 and z Phil. and Mar,

But 1t was objefted, that the {aid alt of 1 and 2z Phil. and Mar.
(which is the fecond cord or ligament) is repealed by the alt of
1 Ef. cap. 1. To this it was anfwered and refoived, that this
lecond cord or ligament remains in force : for trae it is, that the
act of 1 Eh{. repcales the a& of 1 and 2 Phil. and Mar. fecund:ern:
cuid, but not Sfeplicizer 3 far the act of ¥ Elif. deth repeale every
branch and article of 1 and z Phil. and Mar. other then: for fuch
branches as therein be excepted.  And afte:wards, by arother
branch of the faid act of 1 Elif. 1t is enacted, That all cther lawes
::}nc_l ftatutes repealed, .and made void‘ b}r‘ the faid a&t of 1 aad 2
1_h11. and Mar. and not in that act ipzcially mentioned and re-
vived, thould #tand, remaine, and be repzaled and void, as the
lame were before the making of that a&t.  But the at of 1 Ed. 6.
(25 it hath been often faid) is fusficiently -repealed by the a& of
tand 2z Phil. and Mour. as to the name, tile, and feale, &c.
and the act of 1 Ed. 8. is not fpecially mentioned and revived by
the adl of 1 Kiil fo the fame remaine repealed by the a& of 1 and
2 Puil. and Mar. -

Livv third act which clearly repeales and adnu'ls the a&t of 1 E.
6. % well for the making.and .contituting of bithops, as for the
Bines s, ard feale of procefle, is the act of 1 Ell cap. 1. for
tn.zrr b datn vevive the aét of 25 £l.-8. cap. zo. and turther
eh.tictn, it che fame fhall ftand in full force and effect to all

intents,
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intents, conftru@ions, and purpofes. By which a&t of 25 H, 3,
it is enacted as followeth:

«« And thatat every avoidance of any archbithoprick, or bithop.
« rick, the king, his heires and fucceflors may grant to the prigr
«« and convent, or to the dean and chapter a licence under the
«« ereat feale, as of old time hath been accuttomed to proceed toan
¢ election of an archbithop or bithop, with a letter mifiive, con-
 taining the name of the perfon which they thall ele® and chnofe,
«« &c.” And according to this ftarute revived by anze 1 Elif. all
archbifhops and bifhops at this day be made, and if they were made
according to the a&t of 1 E. 6. they were uniawtull,

And further it is enalted by the fa1d a¢t of 25 H. 8, ¢« Tha
«« every perfon chofen, elelted, inveited, and confecrated arch-
- bifhop or bithvop, according to the forme and effeét of this
«“ a&, &c. fhall doe and execute in every thing and things
«« touching the fame, as any archbithop or bithop of this realme,
¢ &c. mightat any time heretofore doe.”

Which latter branch doth extend to all procefie and proceedings
in ecclefiafticall courts, and that the {fame fhail be 1n fuch fors,
as the fame were before the at of 25 H. 8. and before that
aft, the name, flile, and feale of their procefle, &c. were as now
they bo,

And the faid a& of 1 Elif. reviving the a& of 235 Hen. 8. doth
impliedly repeale the a&t of 1 Ed. 6. which had repcaled 25 H. 8.
in both the faid points: for, as by repealing of a repeale, the firfk
alt is revived ; {o by reviving of an a¢t repealed the adt of repeale
1s made of no force.

As to the fvcond point, concerning the marriage of eccle-
{iafticall perfons, it is to be obferved, that the intention of the act of
repeale of anno 1 r. gis Facebi, was to repeale the ftatutes of 2 Ed. &,
cap.z. 2nd § E. 6.cap. 1z.concerning the marnage of ecclefialticall
perfons, by which flat. of 5 E. 6. 1t is enafted, * That the ma-
« trimony of all and every prieft, and other ecclefialticall perion,
¢ jhall be adjudged, dcemeaf, and taken, for juft, true, and lawfull
<« matrimony, to all intents, conftru&tions, and purpofes, and that
« all children borne in “any fuch matrimony fhall be deemed, and
« judged to all intents and purpoles to be bornen lawtull ma-
““ trimony, and legitimate, and hereditable to lands, tenements,
¢ and hereditaments, and that there fhall be tenant by the cur
« tefie, and tenant in dower, &c.”>  But the a&t of 1 Mar. repeal-
ing the faid ftatutes of 1 E. 6. concerning bifhops, as of 2 E. &
cap. 21. and of g E. 6. concerning marriages of ccc]eﬁaincill
perfons, and the itatute of 1 regis Facchi repealing generally tac
{tatute of 1 Mar. it followeth, that if no other ftatute hEﬁ TePea’fd
the faid a& of 1 E. 6. concerning bifhops, but the faid alt of 1
Mar. then all the faid three ftatutes, and 5 E. 6. had remained b
force, when the a& of 1 Mar. was repealed ; but other acls
repealing 3 Edw. 6. as before hath appeared, and no, other ;j.&fr‘i';-
pealing the a&s of 2z and g E.6. concerning marriages, 1t o
loweth, that by the repeale of the faid a&t of 1 Mar. the atls 3*
> and § E. 6. are of force, and that of 1 E. 6. remaine rePf-'ﬂlf;'_ '
and is not for the caufes abovefuid revived by the ftatute 0%
regis Jacobi. _ i

And it is to be obferved, that it appeareth in our booxes, ta%t

- - ix Ot
a deacon or fecular prieft had taken wife, the marnage Wﬁiil
wp
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void, but voidable, canfa profe/jsonis, and if either party had died
hefore divorce, their iffue had been legitimate, and fhould have
- verited, for that deacons and priefts within England were not
cotaries, that is, had not vowed chafity. But 1f 2 monk or a nun
had married before the ftatutes of 32 H. 8. cap. 38. and of z E. 6.
cap. 2 1. and this act of 5 E. 6. the marriage had been (as 1t was
holden) meerly void, for that they had taken a vow PF
chaitity, as it appeareth by our bookes in g E. 2. tit’ non habilit’
b 19 H. 7. ut? baitard” 33. 21 H. 7. 39. b. for avoiding
of which feruple, the faid ats of 52 H. 3. 2 E. 6. and 5 E. 6. were
made.

There be alfo other divorces which declare the marriage to be
caid. as a divorce cauja * frigiditatis, where the party hath per-
et impetemiian gENRCIILioN S, (e And?® caufa metus, frve daritice,
Ao © canja impubertaris : thele marriages are {aid to be prohibited
by Gods law, otherwife the ftatute of 32 H. 8. would extend unto
then.

then

fol. g%. Buries cafe,
332 33

An Expofition upon the Statute of 2 E. 6.
Cap. 8. Of Otlices.

VV HE R E many and divers perfons holding, or that have

holden lands, tenements, or hereditaments, fome for
terme of yeares, and fome by copy of court roll, have becn ex-
pulfed, and put out of their termes and holds, by reafon of inqui-
fitions, or offices founden befare efchetcurs, commiflioners, and
other, containing tenures of the king in capite, intithing the king
to the wardfhip or cuftody of fuch lands or tenements; and

lometime intitling the king to the fame, upon attainders of

treafon, felony, orhotherv.fiﬁ:: by reafon that fuch leaies for terme
of yeares, or intere{t by copie of court roll ( 1) of fuch perfons, have
not been found in fuch inquifitions or oflices: after which cx-
pullion or putting out, the faid perfons have been without re-

medy, for the obtﬁining of the faid fermes, and holds, during the

kmgs pofleflion therein, and can have no traverfe, monftrance de
droity nor other remedy for the fame, becaufe their faid intereit
s but a chattell in the law, or cuftomary hold, and no eftate
offreehold. And alfo, where any perfon or perfons hath any
‘tnt, common, office, fee, or other profit apprender of any
citate of trechold, or for yeares, or otherwife out of {uch lands or
hements, {pecified in {uch offices or inquifitions, the faid rent,
Common, office, fee, or profit apprender, not found in the fame
office or offices, fuch perfons are in like manner without remedy

0 ehtaine, or have the faid rent, common, office, fece, or profit
apprender

687

See the fiat, of
31 H. 8. cap.

Gen, 2. ver, 28,
Mat. 19. 5.
Ephef. 5. 1r.

T Corin. 7, 2.
&c. Mar, 30,
~y 8.

®* Dyer 2 Elif.
113. b, hib. 3

b 1y H. 4. 14. rot. parle 17 H. 6. nu. 15. Ifabel Lady Butlers cafe. © 39'&.
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7 H. 7. 11.
Vid. g H. 6. 21.
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“appreride¥ by any traverfe, or other fpeedy meane, withoy

great and excefle charges, during the kings intereft therein, by
torce of fuch inquifition or office.

Where and in what cafes before the ftatutes of 34 E. 3. cap. i,
and 36 Ed. 3. cap. 13.and 8 H. 6 cap. 19. the party gricved by
any office might have had his traver/e, or monflrans d2 droit by the
common law, and where he was driven to his petition, and hoy
and in what manner, and in what cafes the fubjet was relieved b
thofe ftatutes. And where before this ftatute of 2 E. 6. the pany
was put to his petition, you may r.ade ip lib. 4. fol. 54, 55. &,
24 E. 3. 5. untill the end of the cafe, adding thereunto, that Mic,
34 & 35 Elif. it was refolved in the court of wards by the two
chiefe juftices, in the cafe of the countefle of Rutland, upon con-
fideration had of the faid a&s of 34 E. 3. 36 E. 3. & 8 H. 6. that he
in the remainder expetant upon an eftate taile or freehold, or thx
hath a drie reverfion expectant upon any cftate of freehold, without
any rent or profit, but onely fealty, fhall not traverie a falfe office,

L bl

prupey S TN R LT e W

- & ana —_

finding the dying feifed of {uch a remainder or revcriton: for thele -

ftatutes give a traverfe, when the lands are {cifed by the king,
and the party oufted thereof: and the feifin of tenant for life s the
feifin of him in remainder or reverfion. And the judgemen:
cannot be given, guod manus domini regis amoveantr. See Stamf,
prerog. 13. he in the reverfion may fue livery, &c. Dyer, 14
Elif. 319. Stamf. prerog. 62. a. b.

(1) Leafes for terme of years, or interefi by copie of court yoll, &c.JUp-
on thefe words it hath been doubted, whether a tenant by ftatute mer-
chant, by flatute ftaple, by elrgés, or executors that have interelt in
lands by devife for payment of debts, and the like were within this
Jaw, becauiv they are not leflees for yeares; bpt thc‘ common
opinion is, that thefe interefls are within the purview of this adt:
for that they are not onely within the {ame mifchiete, bemg withoat
remedy, but within the exprefle reafon of this law, <iz. becauls
their 12id intereft 1s but a chattell reall, and all the abovefaid inte-
refts are but chattels realls, ez ravio legis off anima ligis. Lex beref-
cialis vei confimili vemedizm precfiat. Queecunque intra ¥ationem legis
inveniuntur, intra ipfam legem efe judicantur,

29 H. 8. tit. Travers d’ officc §50. A termor could not traverfe
an office by the common law, but if 1t were found in the office, he
might have a menfirans de droit, and {o of others that had but chat-
tels realls, 13 B. 4. 8. _

But nota, though there be a double matter of record to entitle tht:
king to a chattell perfonall, as an attainder, and an office, that th;
perion attainted was poficiled of a horfe, the cfiice may be trnvcri;::
34 H.6.51. 4 E. 4. 24. 47 E. 3. 26. 13 B 4 3. 1 H. 7. fol. be-
caufe chattels perfonall are bdona peritara, and canpot 2 -
delay of a petition.  #id. W. 1. cap. 4. that goods wrecked be tiye
fafety, and kept by the view of the fherifes, &c. and yet {uch as
dona peritura the fherife, &c. may fell them within the yeare.

By the words of the writ of dfem claufit extremurm, maﬂﬂ’aﬂlf;{: &‘_'
the efcheatour might, according to the common law, fe1 L:b N
before cffice: kut by the ftatute of Lincoine, awro 25 E. 1. deEf f~; 4
toribus, Vet. Mag. Chart. 108, and by Arisc’ Jeper Charr. ﬂ:nd
28 E. 1. cap. 1g. the efcheatour, &¢. cannot fik before ofiices o
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yet the words of the writs keep their old forme. Here it appear-
oth, that the king 1is intitled by ofhce.

For remedy whereofy be it enalted by authonty of this pre-
fent parliament, that where any {uch ofhce or inquiﬁtion 1S or
fhall be founden (2 ), omitting fuch titles, intereits, or matters,
1s aforefaid, that in all fuch cafes, every leflee, tenant for terme
of yeares, or coptholder, and every fuch perfon or perfons that
have, or fhall have any intereft to any rent, common, or profit
apprender, for terme of yeares, life, or otherwife, out of any of
the Jands, tenements, or hereditaments contained in {fuch office
¢r inquifition, where the king, his heires or {ucceflors is, or
thall be entituled, as 1s aforefaid, to any fuch lands, tenements,
or hereditaments, fhall have, hold, enjoy, and perceive all and
every their leafes and intereits for terme of ycares, or by copie
of court roll, rents, commons, offices, fees, and profit appren-
der, in {uch manner, forme, {tate, and condition, as they and
every of them fhould, or might have done, in cafe there had
been no fuch office or inquilition found, and as they fthould or
lawfully might, or ought to have done, in cafe {uch leafe, inte-
reft by copie of court rolly rent, common, office, fee, or profit
apprender, had been founden in fuch office or inquifition: any
law, cuftome, or ufage to the contrary herctofore ufed in {fuch
cales, in any wife notwithftanding. And allo, where 1t 1s or
fhall be founden for the king, his heires or fucceflors, that the
heire or heires of his tenant or tenant is, or fhall be within
agey, where in deed fuch heire or heires is, or fhall be at the
fame time of full age, or of a more or greater age, then 1s, or
fhall be contained within fuch office.

(2) Where any fuck office or inguifition is, or fball be found, &c.] This
!mth reference to the preamble, and extendeth not onely to offices
In cale of wardfhip by tenure iz capite, but to oflices upon at-
tamnders of treafon, felony, or otherwife. Wherein the generality
of thefe words [or otherwife] are to be obferved.

Be it further ena&ed by the authority aforefaid, that in every
luch cafe, fuch heire and heires, thall and may at his or therr
very full age, or after, profecute a writ of «tate probanda (3),
and {ue his or their liverie, or oufler le maine, as his or their
cafes fhal] lye, and have the profits of his or their lands, tene-
mentsy or hereditaments, from the time of his or their very full
ige: any {uch untrue office or inquifition, or any law or cuf-
‘ome to the contrary in anv wife notwithftanding. Allo where
one perfon or moe is or fhall be founden heire to the kings te-
hant by office or inquifition (4.), where any other perfon is, or
fhail be heire; or if one perfon or moe be or fhall be founden
heire by office, or inquifition in one county, and another perfon
or perfons is or fhall be founden heire to thc fame perfon in
another county, or if any perfon be, or {hall be untruly founden

lunatick, \deot, or dead. _
IL Inst, 3 Y o
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Note this fir{t
branch of this
beneficiall law,

[ 690 ]

The 2. branch.



6go Stat. de 2 E. 6. Cap. 8. Of Ofices.

Scc 5 E. 4. 3. Stamf, prer. 61.b. 21 R 2. hivery 4. 13H. 4. 6,~
Calettens eate. 1 H. 7. 3. 14. & 28. Bro. tit. OfFce devant k.
cheater 27, 40. & 7bid. go. Br. tit. Travers de office 7. Kelwey, 7 H,
3. tol. 17,
(3) Or after fue a avrit of xlale prebanda, &c.] Or a com.
miffion in the nature of an @rate probanda, F.N.B. 257. ¢.d. ¢,
Regudr. 294, 295, 290.
Sce a notable prefident of an =tate prodanda, together with the
reatons cof the jurors. Suff. &hll’ 25 E. 1. rot. 14. coram rg,
Benedidt de Blakenhams cafe.
See Rot. Parl. 40 E. 3. nu. 14, 15. where the heire is found of
full ace, where in truth he is within age.
(1) Ao avherc cue perfen cr more 15, or Shall be found leive to 1
Fings tenant by offce or inquifition, &c.] Tlis act 1s generall, and
b 2ol 28, extendeth as well to offices found wirtate offcir (whereot there was
Pl re Hoo Y no interpleader by the common law, bei:mif_e a gencrall livery
0 arr::f ‘i}i‘; L’;—q' could not be {ued thereupon: but fpeciall hveries (nou‘a and Iog-g
b o211l 7. tol. fince 1n ufe} may be fued upon {fuch an othce found <irfate effai)
- as to offices found wirtute brevis aut commntifionis.
v 4. ~+ H. 3. "the reafon whercfore no generall hivery could be f{usd atthe
i the  common law upon an office found wirtute cfficid, was, Qiia vigian-
ourt ST NATSS ysfns, 106 dormientibis Jura _/ffé-t{ﬂ:{mn‘. And t_he_oﬂicc, whereupon
=23 Jjyverv is to be granted to the heirc, is to be upon an othce to be
ZA%. Sl '“ found by writ or commiflion at the fuit of the heire, and the ¢f.
2. 12 B3 ra- cheator may retorne an oflice wirtute office: into the court.

—_—- il — e . W

}3
)
s

¢ the jurifdiction of courts, cap. the court of wards.

The 3. branch. Be it enacted by the authority aforefaid, that every pcr{on
and perfons grieved, or to be grieved by any {uch ofhce or -
quifition, thall and may have his or thar traverfe to the famy
immediately, or after, at his or their pleafure, and proceed 0
tryall therein, and have like remedie and advantage, as i other
cafes of traverfe upon untrue inquifitions or ofhices foundeu:
any law, ulage, or cuftome to the contrary in any wile not-

-

withitanding.

See the fatute of Marlbridee, ca. 16. and the expofition thers-
upon. 2 E. 4.13.5 J4 435 4. F.N.B.262. 12z E, 4. 18. 21.6. 5
S Hen. 7. 118. 11 H. 7. 3. Vide Dyer § Ma. 161, 102. lib. -,
+3. 1n Kennes cafe, this act doth not take away any meidents ’1
bow: tor if one heire traverfe the office of another, he firtt m*ﬁn
have an office found for himfelfe, as there it s reiolved. Fid. 30 L.
5. tit. ‘T'ravers 44. 1z H. 6. travers 45. 5 E.4. 4. 1 H.7-14.59
atl. 13. 43 afl. p. 20. 32 H. 6. travers 9. 16 E. 4. 4 F.N.b. Io_i
Stamt. prer. §3. Kennes cale, ubi fupra, the caule of tnis » ra-
{immediately ] to make 1t cleare that before was wevala g
{o as by this an interplcader, as the cafe fhall require, thall be im-
mediatly.

N
[ Sg1 ] And where'it is or fhall be hereafter untruly f@_llndfiﬂ D}ﬂ?‘;
Toe g tanch. fice or inquifition, that any perfon or perfons attuntee or {h:“
fhall be attainted of treafon, felonie, or premunirg, 18 06 =07

be feifed of any lands, tenements, or hereditaments, ﬂt‘ﬂ?:

time of fuch treafon, felonie, or oftence committed or don¢, ¢

any time after, whereunto any other perfon or per

fons hath, ¢
{hol

gl
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Mall have any juft title or intereft of any eftate of frechold,
that then in every fuch cafe, every perfon and perfons orieved
thereby, {hall have his or their traverfe, or monflrans de droit to
the fame (1) without being driven to any petition of right:
and like remedy and reftitution upon his or their title, found
or judged for him or them therein, as hath been accuftomed
and ufed in other cales of traverfe, although the kings majeftic,
his heires or fucceflors be, or fhall be, in fuch cafe intitled to
any fuch lands, tenements, or hereditaments, by double matter
of record : any law, cuftome, or ufage to the contrary in any
wile notwithitanding.

Lib. 4. fol. 57. b. the reafon 1s notably exnrefled, wherefore in
thele cales at the common law the party grieved was put to his
petition, See 49 Ed. 3. 11. 13 H. 4. 7. 10 H. 6. 15. 4 E. 4. 25.
21 B4 2, 3. 4 H. 7. fol. 7. Stamf. prer. 72, 73. 1 K. 5. 8. PL
com. 486, Rot. parl. 11 H. 6. nu. 2z9. John Earle of Somerfets
cafe, Br. trawvers de office §1.  FVid. 43. afl. p. 28. 33 H. 8. petition
Br. 55.

( ;)5 Shall hawve bis or their traverfe, or monfirans de droit to the

Jame, &c.] Note, that the traverle and monffrans de droit are here

dif-junctively divided, and by the ninth branch of this a&, the party
that thall traverfe, muit fue out one writ or feverall writs of /fi/re
facias, as the cale fhall require, and that there thall be two writs of
lcarch granted upon every traverfe, that fhall be purfued by vertue
or meanes ot this act. But mora, that provifo extends onely to
traverfes, and not to any monflrairs de droit to be purfued by force
of this a&t, either for the {umng out of writs of feire facias, or that
therein writs of fearch (hall be granted, becaule the monffrans Je
areit doth confefle and avoid the title of the king, and the traverfe
denieth it, 14 E. 4. 1, 7.

And further be it enaf&ted by the authoritie aforefaid, that
Where any inquifition or office is or fhall be founden (6) by
thefe words, or the like, Duod de quo, vel de gutibus (7) tene=-
menta preediéia tenentury jurat’ pradiéd’ tgnorant: or elle foun-
den holden of the king, per quee [ervitia ignorant, or fuch like;
that in {uch cale, fuch tenure fo uncertainly founden, de guo,
vel de quibus tenementa predifla tenentury ignorant, fhall not be
taken for any immediate tenure of the king; nor fuch tenure
lo founden of the king, per quee fervitia ignorant, thall not be
taken any tenure zz caprte; but in fuch cafes a melins inquiren-
“4m to be awarded (8), as hath been accuftomed in old time;
“y ulage of latter time to the contrarie notwithftanding.

(0) That avbere any ingquifitionz or office is or fhall be found, &c.]
Pon an office found before the efcheator, wirtnte officii, there lay
N0 m2elius inguirendum before this act; for the words of the writ be,
ber quandam, tnquifitionem capt® coram A. efchactore nofiro, &c. de
"andato noffro capt’. FUNL.B. 255. Regift. fol.  But this att is
setnerall, and giveth it when 1t is found, wirtute officii. Vid. 8.

.6, cap, 16,
3 Y 2 | (2) Quod

Stamf. prer. ~o,
7 1. fimile.

‘The 5. branch.

Kelwey 199.
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(7) Qued de quo wel de quibus, &c.} Fide 1o H.o 4. 2,b. 15 14, -,
4. 29 Hen. 8. Br. office §3. & 30 H. 8. 1bid. gy. ‘

* (8) But in fuch cafes a melins inquirenium to be arvarded, §c.1
Vide Dyer, 12 EIf. fol, 291. Si_fur le melins tenuve eff trove duy
common perjon in certaine, ue bejorgne (ravers. Dyer 13 ENIif, fol. 100,
Si ionoranius foit trove fur le melius, ceo ferra prife tenure in capiye,
Ijint fuit r;jbf-vf Mich. 33 & 34 Eliz. per les 2. c‘éfcfe Juftices in Iy
court d: gardes. For this aét extends not to the {ccond inquifition
ipon the melius. And it was then refolved, that he which fhould
traverfe fuch an oflice, fhould travesrfe, that the land was not holden
of the king 7z capite; for fo much is implyed in the office, Dye
g Mar. 161, 162. |

Dyer 13 BWiL #bi fupra, fi far le melius foit trove tenure dun voizre
ut de manerio, §Fc. fod per qu.c fervitia ignorant. 'T'hisisa tenuruhby
kunight-fervice, as of the mannor. Vide pur melius inquirend’ ib, ¢,
fol. 168. Paris Stoughters cafe, & § Mar. Dyer 155. b, 156. tha
no melius inquirendum 1s grantable of amy oftice found de guo vl s
quibus, ¢, before this ftatute.

And be it further enated by the authoritic aforciamd, tnat
where it is or fhall be found by any office or inquifition (g),
that any lands, tencments, or hcreditaments, are, or fhall be
difcended, remained, or common to any heire within age, and
in the kings ward, or that ought to bc in the kings ward, and
that fuch lands, tenements, or hereditaments are holden of the
king immediately, where in deed the fame are, or {hall be hol-
den of fome other common perfon (10), and not of the king
immediately: that in fuch cafe, fuch heire or heures {hall and
may have their traverfe to the fame within age, and like reme-
Jic and reftitution upon his or their title founden or judged tor
him, or them therein, as hath been accuftomed and ufed
other cafes of traverfes: any law, ufage, or cuftome to the con-
trarie in any wife notwithftanding.

(9) Where it is, or fhall be jound by any office or Fnguifition, &e.]
Note the generality of this claufe.

(10) Stall be bolden of fome oty common perfon, &c.] The lord
might traverfe by the common law. § Mar. Dyer 161, 162, but
the heire could not before this a&t. Fide 1 H. 7. 3.

Alfo where the kings majcitie by his prerogative ourht {0
have as well fuch lands and tenements as be holden of other
perfons, as holden of himfelfe immediately, whereof his tenant
holding of him in chiefe, dyeth {et{ed, his hetre being. within
ape, untill fuch time as liverie be fucd (11) by fuch hetre, and
that the meane lords, of whom the faid other lands and tene-
ments of {uch heire be holden, ufed to {pare the rents (12) due
to them for the fame lands or tencments holden of them, dL{:
ring the kings-pofleflion. And when fuch heire hath fued hllt~i
or their liverie they ufe by diftreffe, or otherwile to COMpE!
the faid heire to pay to them the arrerages of {uch rents, fof

fuch time as the faid lands, or tenements were in the kings
| poficthon
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Pwiﬁeﬂion by fu_ch minox_*itic., where they ﬂmqld have fued by pe-
ttion to the kings majeltiz, to have obtained the fame out
of the kings hands, if they would have the fame which is
tothegreat detriment, lofle,and hindrance of fuch heireand hetres.
I'or redrefle whereof, be it enadted by the authoritie of this pre-
{ent parliament, that from henceforth fuch meane lords, during
fuch minoritie {hall have, reccive, and take the faid rents by the
hands of {uch of the kinxs officers, as thall be appointed to have,
recetve, and take the iflues, revenuesyand profits of the fame lands
and tenements {o holden of fuch meane lords, during the mino-
ritie and nonage of {uch heirve and heires, and until fuch heire and
heires {ue his or their liverie, and that fuch heire and heires, untili
fuch tune as he or they {hall bave fued their liverie, or might
conveniently have {ued their liverie, thall be thereof clearly dif-
charged. And that {uch officer or ofhcers, thall upon requeft
made, pay the fame to fuch meane lords (they giving to {uch
officer and officers a {ufficient acquittance, or acquittances for
the receipt of the fame.)  And that fuch payment thereof made
with acquittance, or acquittances thereof fhewed, fhall be to
fuch officers a {fufficient difcharge againft the kings majeltic
and his heires, upon his or their accompt in that behalfe : any
law, ufage, or cuftome heretofore had, or ufed to the contrary
hereof in any wife notwithftanding, |

(1) Untill fuch timme as liverie be fued.| Nota, there be two {orts
of iverres, «/z. liveries in deed, and liveries 1n law. Of liveries
n deed there be two kinds, wiz. a generall livery, and a {peciall
ivery. For a generall livery an otlice muft be found in every
county, an @tate probanda found and returned in the chancery; a
writ to the lord privie {cale, that the heireis of full age: and there-
upon a privie feale to the chamberlaine of England to receive his
hemage, &c. which kind of livery 1s dangerous, tedious, and
chargeable, Vid. 44 B. 3. 12, 12 H. 4. livery 4. 21 R. 2. hlivery 5.
1H. 7, 14. E. 4. 18. 7 H. 8. Kelwey 176, 177.

There is allo a fpeciall livery with a pardon much more {afe,

{peedy and beneficiall for the party, and it may be had upon any’

otice found in any one county, and all the reft to come 1n by cer-
tihcate, as now the ufe is without =rate probanda, Sc. 7 H. 8. Kel-
Wey 177. or without any office at all, and may be made to the
heire within age, 21 E. 3. 40. 29 H. 8. livery Br. 56.

By the ftatute of 33 H. 8. cap. 22. power is given to the mafter
of the wards, furveyor, attorny, and receiver, or three of them,
\}'hf:feof' the mafter or furveyor to be one, to grant a generall or
fpeciall livery., Whereupon fome have thought, that {peciall li-
veries became commonly to be granted; but it appeareth by
7 H. 8. ubi fupra, that it was fo commonly ufed by a good time
then paft. Dyer, 23 Elif. fol. 377. a {peciall livery is not grantable
at this day ex debito Juflitie.

Ifthe office be traverfed, and the king, hanging the traver{e, grant
hvery, &c. the traverfe goeth to the ground. Kelw. 2z H. 8. 157.
ab. y H, 7. 12. 27. adjudged. See Dyer, 23 Elif. ubi fupra,
13 H. 4. 6. 7. tit Travers, an office is found, that A. died fe1fed
the mannor of B. and held the fame ix capite by knights-fervice
3Y 3 his
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his heire within age; this office 1s traverfed, that A. infeoffed ki
that traverfeth in fee, and traverfe the dying feifed: whereupon
the king taketh iflue, and hanging the traverfe, it is found by
another oflice, that the faid feoffment was by collufion, and afie;
the 1fiue was found againft the king ; whereupon, by the rule of the
court, the party had judgement, and an awicweas wmanum.  For the
ofiice, found depending the traverie, fhall not grieve the pany,;
for fo he might be infinitely vexed: but in a_fire fac’ by the Liv-
upon the latter coffice he {fhall anfwer, &c. an excellent cafe for the
benefit and fpeed of them that are driven to traverfe. Vid. 11 H, 1,
fol. 8. 13 H. 4. tit. travers 16 et 13 H. 4. tit. livery z1,

* There be alfo liveries in law, as by pardons, either by ad of
parhament, or by charter under the great feale, to the heire cf t}e
kings tenant iz capitc, be he within age, or of full age. But where
{ome bocks fay, that a pardon of intrufions to fuch an heire amouvn:;
in Iaw to a livery, itis {o to be underflood, that in the pardon there
be words alfo, that the heire may enter, &c. for a {peciall livery is
no other, but that the heire babeat licentiam ingrediendi, .

Note, upon every livery the king hath the value of the land for
halfe a ycare, but upon an owfler le mayne the kings hands be
amovced without any profit, &c.

(12) Ujed to frare the rents, &e.] Not onely rents, buatreliefes
alfo were due by the common law, 26 H. 8. 8. 24 E. 3. 24. 2gail.
pP-5. 39 E. 3. reliefe 1. Vide Br. tit. Arrerages, pl. 1. & 19. For
though there be a kind of fufpenfion of rents, &c. by realon of the
kings pofieflion; yet the rents, &c. are due, becaufe the prero.
gative of the king doth no man wrong, 13 L. 4. 8. &c.

Provided alwaies, and itis enaéted by the authoritie aforefai,
that this alt, or any thing therein contained, fhall not in any
wvife extend to any inquifition or office taken or founden,
any time before the twentieth day of March next coming; nor
to hinder, prejudice, or take away the title, intereft, or pofici-
fion of our foveraigne lord the king, or of any other perfon or
pirions growne, or commen by vertue, meane, or occalion ¢
any inquifition or office taken, or found before the fame duy;
but that as well our faid foveraigne lord the king, as a}l other
perfon or perfons, having any title, intereft, or pofleiion by
vertue, meane, or occafion of any inquifition or ofhce found be-
fore the {fame day, fhall, and may have, hold, and enjoy the (ame
in lixe manher and forme, as though this act had never been hed
or made: any thing in the fame act to the contrary in anv wile
notwitaftanding. |

Provided allo, and it is enacted by the authoritie aforefaid,
that in all {uch cafes, as any perfon or perfons fhall be enabled
by this act (13) to have any traverfe, and fhall purfue his or their
traverfe, that then he or they that fhall purfue fuch traverid
fhall fue one writ, or feverall writs of fcire facias (as the cate
fhall require) againft all and {ingular fuch perfon and perlons,
as fhall have intereft by the king, or by his patentece or patentees,
in like manner and form as is requifite upon traveries, or pc”
titions heretofore purfued. And that in every fuch fare Jacias
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the patentecs, or other defendants fhall have like plees and ad-
vantages, as they had in any foire facias, before this time award -
cd againit any patentee 1n any cafe of petittion.  And alfo, that
upon every traverfe that {hull be purfuzd by vertue or meane
of this act, In {fuch cafe as the partie or parties that fhall nurfuc
any {uch traverfe, thould, by the order of the common lawes of
this realine, have been put to {ue by petition to the king, there
fhall be two writs of fearch granted in manner and forme, as
like writs bave been granted upon petitions made to the

king.

(13) Shall be enabicd by this ait, &c.] Hereof fomewhat hath
been {poien 1n the fourth branch. 7id. § B. 4. 3.

Nota, 1n many cafes two matters of record with neceflary averre-
ments fhall amount to an office, but thereupon a feire fac’ is to be
oranted, wherein the partie may traverie any of the inateriall
averrements, &c. 2z afl’ p. 36, 21 E. 3. livernie. 40 afll 46. 50 aff.
2. 2 5. 3. 10. b but becau{e {uch records amounting are not with-
many branch of this a&, we will fpeak no further of them.

Provided alfo, and it is enalted by the authoritie abovefaid,
that 1f atter any judgement fhalbe given upon any traverfe (g)
that thalbe tendred, or fued by vertue or mean of this act, it {hal
appear by any matter of record, that the king hath any other
former title, right, or intereft to the mannors, lands, tenements,
or other hereditaments mentioned in the fame traverf{e, that then
the fame title, richt, and intereft fhall be {faved to the king, the
lad traverfe and judgement thereupon given, in any wife not-
withftanding.

(14) Upon any traver/e.] This extendeth not to a manffrans de
4re't to be purfued upon this ftatate.

T'nis provifo was added (for that this at gave a traverfe, where
none was at the common law, and that it $rould be judged for them,
for whom it was found, &c.) left the judgement, being warranted
by authority of parliament, fhould bind any former right the king
had; and that appeareth alfo by the conclufion of this branch, wiz.
The faid traverfe and judgement thereupon given notwithitanding:
but’it {ccmeth to be abundans cautela, for the judgement upon a
traverle 1s, guod manus domini regis amoveantur, et poffiffio reffituatur
to him that traverfeth /zlvo jure, Oe.

It 15 to be obferved, that there be certaine records which intitle
the L‘:ing, that by law are not traverfable; in which cafes, though
tic king be entituled but by fingle matter of record, yet the party
Stieved 1s put to his petition, and cannot be holpen by traverfe, or
ranfirans de droit.  As taking one example for many : king Henry
tiec fourth recovered in the kings bench in a guare 7mpedit againit
ﬂ}e prior of T'. the prefentation to a church, and had a writ to the
bithop, and his clerke received, &c. where in truth the prior never
knew of the {uit, nor was fummoned, attached, or diftrained by the
therife ; and thereupon the prior moved the court of kings bench
©© grant a writ, to caufe to come before them the fummoners, the

PIE‘JECS: and mainpernors upon the deftrefle 1o be examined 1n this
3Y 4 matter.
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matter. And in this cafe five points were refolved by Gafeoiore
chiefe jufltice, and the court, @wiz. firft, that the prior was dryey
to his petition in nature of a writ of deceit, albeit in this cafe ¢,
king recovered 1n auter droit. 2. That if a common perfon hyg
recovered, the defendant had been driven to his originall writ gy
of the chancery, and could not proceed upon any judiciall proceff
out of this court. 3. That if the conclufion of the petition be, gy
the king fhould command the court of kings bench to pioceed
the examination, &c. then without any writ out of the chancesy,
the court may proceed to the examination. 4. But if the petition
doth conclude generally, that the King fhould doe right, then the
prior fhould be driven to his originall out of the chancery. ¢, Thy
before fuch writ be granted, the prior upon a commiflion out of
the chancery, ought to have his right found by enquett.

But feeing our fiatute extendeth to othces found by writ, com.
miflion, or ex ¢ficio, and not to other records, we will {peak no
further of them.

Mine advice to fuch as fhall traverfe by force of this a&, is, that
in the inducement to the traverfe, they alledge their owne tite,
(which they ought to doe; for no man fhall have the lands out of
the kings hands, without making a ttle) juitly and truly: for the
attorney generall for the king may either take iflue upon the tn-
verfe, or by the kings prerogative upon the title of the party, tha
traverfeth at his choice.

It is a maxime 1n law, that whenfoever any man 1s by any office
traveriable amoved from his pofleflion, thuat he muft raverfe the
otiice 1n the court, where the ofiice 1s returned, Of houles and
lands, which doe lve in livery, and whereof there 1s manuall oc-
cupation, and profit prefently taken, the party by finding of the
othce i1s out of pofleflion; but of rents, villeins, commens, advew.
fions, and other inheritances incorporeall which lye in grant, the
owner is not out of pofleflion (be they appendant, or 1n grofle) by
the finding of an office; and therefore in any information or action
brought by the king for the fame, the party may traverle th
office in that court, where the information or ation 1s brought for
the king. _

And 1n all cafes, when the king is not in pofleflion by the office,
and he obtaine not pofleflion within the yeare after the omce
found, then cannot the king fcize without a scire facias.

We have taken this ftatute of 2 E. 6. into our confideration, the
rather, for that juftice Stamford wrote his treatife upon the pre-
rogative (wherein he fetteth forth the common law) before tass
ftatute of 2z E. 6. by which ftatute the fubje&t is relieved in macy
things, which lay heavie upon him, when juftice Stamford wrote;
our chiefeft endeavour being, that it may be knowne how the law

ftandeth at the edition of this fecond and other parts of the
Inftitutes,

An
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An Expofition upon the Statute of 22 H. 8.
Cap. 5. concerning the repairing of decayed
Bridges 1n Highwaies, and by whom.

E it enalted by the king our foveraigne lord, and the lords

{pirituall and temporall, and the commons in this prefent
parllament aflembled, and by authoritic of the fame, that the
juftices of peace 1n every thire of this realme, franchife, citie,
or borough, or foure of them at the leait, whereof one to be of
the auorum, fhall have power and authoritic to enquire, heare,
and determine in the kings generall {eflions of peace, of all
manner of annoyances of bridges broken 1n the high-wuaics, to
the damage of the kings liege people, and to make fuch pro-
cefle and paines upon every prefentment afore them for the re-
formation of the {fame, againft {uch as owen to be charged for
the making or amending of fuch bridges, as the kings juitices
of his bench ufe commonly to doe, or as it fhall feem by their
difcretions to be neceflary and convenient for the fpeedy amend-
ment of {uch bridges.

And where 1n many parts of this realine it cannot be knowne
and proved what hundred, riding, wapentake, citie, borough,
towne, or parifhy, nor what perfon certain, or bodie politick,
ought of right to make fuch bridges decayed, by rcafon where-

of fuch decayed bridges, for lacke of knowledge of fuch as -

owen to make them, for the mofit part, lye long without any
amendment, to the great annoyance of the kings fubjects.

For the remedy thereof, be it enacted by authoritie afore-
ludy that in every fuch cafe the faid bridges, if they be without
the citie or towne corporate, fhall be made by the inhabitants
of the thire (1) or riding, within the which the faid bridge de-
cayed fhall happen to be: and if it be within any citie or towns
corporate, then by the inhabitants of every {uch citie, or towne

corporate, wherein fuch bridges fhall happen to be. And if

part of any {fuch bridges fo decayed happen to be in one fhire,
nding, citie, or towne corporate, and the other part thereof in
another fhire, riding, city, or towne corporate; or if part be
Wfthin the limits of any citie, or towne corporate, and part
\:.flthout; or part within one riding, and part within another:
that then in every fuch cafe the inhabitants of the fhires, ridings,
tties, or townes corporate fhall be charged, and chargeable to
amend, make, and repaire {uch part and portion of {fuch bridges
o decayed, as fhall lye and be within the limits of the fhire,
flding, citie, or towne corporate, wherein they be inhabited at

the time of the fame decaies.
And be it further ena&ed, that in every fuch cafe, where it
fannot be knowne and proved (2) what perfons, lands, tene-
ments,
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ments, and bodies politick owen to make and repaire )
bridges, that for fpecdy reformation and amending of fiyed
bridges, the juftices of peace within the fhires or rid‘l,l,,;
wherein {uch decayed bridges been out of cities and tom?é
corporate ; and if it be within citics or towns corporate, ty
the jultices of peace witiin every fuch citie, or towne coryy.d
rate, or foure of the faid jultices at the leafty, whereof one
be ci the quorum, thall have power and authority withig -
Limits of their {everall commifiions, and authorities, to ¢l 5.4
fore them the conttables of every town and pariih, bein;
in the fhire, niding, city, or town Corporate, as well it
liberty, as without, wherein {uch bridees, or any parcal there ]
fhall happen to be, or elle two of the molt honete niaoongd
within every fuch towne or parifth 1 the faid fhire, riding,
city, or towne corporate, by the difcretion of the faid jutics
of peace, or foure of them at the leaft, whercof one to be of i
quorum: and at, and upon the apparances of fuch confrabley
or inhabitants, the faid juitices of peace, or foure of them {3
whercof one to be of the quorum, with the aflent of the 1
conftables, or inhabitants (4), fhuall have power and authority;
to taxe, and fet every inhabitant (5) in any fuch city, towne ot
parifh, within the limits of their commiilions and authoriticy
to {uch reafonable aid, and fumme of money, as they iball thince
by their difcretions convenient and fufficient for the repairing,
re-edifying, and amendment of fuch bridges, and after
taxation made, the faid juflices fhall cauie the names iad
fummes of every particular perfon fo by them taxed, wbe
written (0) in a roll indented (7). And fhall alfo have powe
and authority to make two collectors of every hundred, wr
colleGtion of all fuch fummes of money, by them fet and taxed
which colle®ors receiving the one part of the faid roll indentad
under the feales of the faid juitices, {ball have power and wu-
thoritie to colle® and receive all the particular fum:zafs_uf
money therein contained (8); and to diftraine every fuch 15~
habitant, as {hall be taxed, and refufe payment thereof, in i3
lands, goods, and chattells (9), and to fell fuch dittretie,
of the fale thereof retaine and perceive all the money i
and the refidue (if the diftrefle be better) to deliver ©
owner thercof (10). And that the fame juftices, or foure &
them, within the limits of their commiffions and authona
thall alfo have power aud authoritie to name and appoint o
furveyors, which fhall fee every fuch decayed bridge repitsio
and amended from time to time, as often as need thall regits
to whofe hands the faid colleGors thall pay the faid fumm:=*
money taxed, and by them received: and that the coliect
and lurveyors, and every of them, and their executors ang W
miniftrators, and the exccutors and adminiftrators of 1%
and every of them, from time to time fhall make a true &=
ration and accompt to.the juftices of peace of the fhire, riei=
citie, or town.corporate, wherein they fhall be appointed o

Jeoiols
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.dors or furveyors, or to fourc of the. fame juftices, whereof
e to be of the quorum, of the receipts, payments, and ex-
peices of the fuid fummes of money: and if they, or any of
dem refufe that to doe, that then the fame jultices of peace,
o foure of them, from tume to time by Ehcir difcretions, fhall
have power and authoritic to make procefle againft the fuid col-
dors and furveyors, and every of them, their executors and
Jminiftratorsy and the executors and adminiftrators of every of
tiem, by attachments under their {eales returnable at the ge-
peral {otliens of peace: and if they appeare, then to compell
them to accompt, as is aforefaid, or elfe if they, or any of them,
rofufe that to doe, then to commit fuch of them, as fhall refufe,
o ward, there to remaine without baile or mainprife, till the
fid declaration and accompt be truly made.

And where any bridge or bridges lien in one fhire or riding,
and fuch perfons inhabitants, bodies politick, lands or tene-
ments, which owen to be charged to the making and amending
of fuch bridges, lien and abiding in another fhire or riding, or
where fuch bridges been within any citie, or towne corporate,
and the perfons inhabitants, bodies politick, lands or tenemnents,
that owen to make or repairc any {uch bridges, lien and been
out of the fuid cities and townes corporate: be it enatted, tha
in cvery fuch cafe, the juftices of peace of the fthire, citie, or
towne corporate, within the which fuch decayed bridges, or any

prt thercof {hall bappen to be, fhall have power to enquire,

heare, and determine all fuch annoyances, being within the li-
mits of their commiilions or authorities.  And if the annoyance
be prefented, then to make procefs into every fhire within this
reabne againdt fuch as owen to make, or amend any fuch bridgcs
o prefented before them, to be decayed, to the annoyance and
let of the pallage of the kings fubjelts, and to doe further in
cvery bebalfe 1n every fuch cafe, as they mought doe by au-
thoritiz of this act, 1 cafc that the perfons oi bodies politick,
lands or tenements, which owen to be charged-to the amending
or making of fuch bridges, or any part thereof, were 1n the
fame fhire, riding, citie, or towne corporate, where {fuch an-
hovance thall happen to be.  And that all fherifcs and bailifes
of libertics and franchifes, fhall truly ferve and execute {uch
procefley as fhall come to their hands from the {aid juftices of
~peace, atore whom any prefentment {ball be bhad for any {uch
- dmoyance, according to the tenour and effect of the faid pro-

celle to them directed, without favour, affe&ion or corruption,
tpon paine to make {uch fine as fhall be {et upon-them, or any
of them, by the difcretion of the faid juftices.

‘PI"Dvided alway, that this act, nor any thing therein con-
@ned, be not prejudiciall to the liberties of the five ports, or
members of the {ame, and for reformation of annoyance of
brldgefs within the faid ports and members.

Be it enacted by authoritie of this prefent parliament, that

the warden, maiors, and bailiffes eleétedy and jurates of the fame
ports,
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ports, and every of them, have power and authoritie to enquir, §
heare, and determine all manner of common annoyances of |
bridges within the fame ports and members, and to make fuch §
procefle, paincs, taxations, and all other things within the fune |
ports and members, as the juitices of prace may doe in othe §
thires, or places out of the fame ports, by vertue and authoritie §
of this prefent act in every behalte. ..
And be it further enaéted by the authoritic aforefuid, that the
juftices of peace, or foure of them, fhall have full power a
authoritie to allow fuch reafonable cofts and charges to the §
faid furveyors and collc&ors, as by their difcretions fhall be ]
thought convenient.
For as much that albeit bridges decayed werc amended and |
repaired, according to the tenour of this act, yet nevertheleff, |
if fpeedy remedy tor the amendment of the waies next adjoyn- |
ing to every of the ends of fuch bridges, fhould not be had and
L_JQO] made, the kings fubjelts ﬂmu!d take little or none availe or
commoditie in any parts of this realme by the making of the
bridges: in confideration whereof, be it enacted by the king :
our foveraigne lord, and the lords fpirituall and temporall, and |
the commons in this prefent parliament aflembled, and by the
authoritte of the famme, that fuch part and poruon of the g
waics in every part of this realme, as well within franchife, &
without, as lye next adjoyning to any ends of any bridges with- ;
in this realme, diftant from any of the faid ends, by the fpie-
of three hundred foot, be made, repaired, and amended as oite
as need fhall require. And that the juftices of the peacen
every fhire of this realme, franchife, citie, or borough, or four
of them at the leaft, whereof one to be of the quorum, witi
the limits of their commiflions and authorities, thall have power
and authoritie to enquire, heare, and determine in the kg
cenerall feflions of peace, all manner of annoyances of andm
fuch high-waies, fo-being and lying next adjoyning to any ends
of bridges within this realime, diftant from any of the ends of
fuch bridges, three hundred foot, and to doe in every toing
and things concerning the making, repairing, and amending o
fuch high-waies, and every of them, in as large amfn ampl2
manner s they might and may doe, to and for the makmg,‘ r€-;
pairing, and amending of bridges, by vertue and authoritic 0
this prefent act.

Before we enter into the expofition of this a&, we will takento
confideration, for a neceflary introdu&ion thereunto, what the com-
mon law was concerning the reparation of decayed * bridges 1t
threc points: Firlt, who were to repaire the fame: 2. what Wi
the remedy for the reparation thereof : 3. before what judges.

* Pons fignificat omne quod fuper aquas tranfimus, unde ponticulus.
Nil Tadcufler babet mufis aut carmine dignum,
DIreezer mwagnifics firuéium fine flumine pontem.
Vidit et fcripfit poeta in &iate,
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As to the firlt fome perfons fpirituall or temporall, incorporate,
pr not incm‘pm‘ntﬂ, are bound to repairc brldges ra:z’:'w:: tenm'dfﬁm
(el i JrUE trneinentorin, £5°¢c. fome raticne preojeriptionis tantunty
by reafon that they and thofe, whoie eftate they
Lwe i the lands or tenements, are bound 1n refpect thereof to re-
Ciee the famie 3 @ but they which have lands on the one fide of the.
}b;;jgﬁu:' on the other, or on both, are not bound of common right
v !up.l'!l'c the i.trnc:

» Jf a man, which holdeth an hundred acres of land, ought to
reoAlTe @ bridge by the tenure of them, if he for example alien
wenty acres of them to one, and ten to another, and after one of
Jom 15 onely upon a preflentment found thgrcof, diftrained to re-
paire this bridge, he thall have a {peciall writ de ouerando pre rara
IM—;;g;;;—', t?!_/ﬂ.‘ :.’:L"ﬁffﬂf..’t’l'ﬂi. _ .

Raiixe prejeriptionis tantum, but herein there 1s a diverfity be-
ween boldies politicke or corporate, {pirituall or temporall, and
nitu:all perfons: for © bodies politicke or corporate, fpirituall or
emperall, may be bound by ufage and prefcription only, becaufe
thev are locall, and have a {ucceflion perpetuall: but a naturall per-
fon cannot be bound by a& of his ancefter, without a lien, or bind-
ing, and afiets.

¢ Noziz, if a bifhop or prior, &c. hath at once or twice of almes
repaired a bridge, it bindeth not (and yet is evidence againit him,
m:ili he prove the contrary) but if time out of mind, they and
their predeccfiors have repaired it of almes, this fhall bind them
wit. * De penribus et calcetis frafis in ommibus tranfitionibus qius
1 1 parare, € __[}yf.f.‘ﬂfc‘zf‘f debet.

¢ But admit none at all were bounden to the reparation of the
bridee, how then F + and by wiom fhould 1t be repaired by the com-
pen law P The anfiver is, that the whole county, that 1s, the In-
halitarts of the county or thire, wherein the bridge 1s, fhall repaire
the {fime; for of common right the whole county mufl repaire 1t,
becaule it is {or the common good, and eafe of the whole
county.

It a bridge be within a- franchife, thofe of the franchife are to
~wpare it,  If the bridge be part within a franchife, and part

sithin the gildable, fo much as 1s within the franchife fhall be re-
ratred by thofe of the franchife; and fo much as i1s within the
pildable, by thofe of the gildable. f And fo it 1s, 1f it be in two
ounties, mutatis mutandis.

lf 2 man make a bridge for the common good of all the fubjedis,
hee is not bound to repaire it; for no particular man is bound to
reparation Qf bridges by the common law, but ratione tenure, or
graiirpionis.,

As 1o the fecond the remedy was, if it were a private bridge:
5510 2 mil} which A. was bound to maintaine, over which B. had
@ paflage, &c. if the bridge were in decay, B. might have his
WIU de ponte reparando.  But if the bridge were for the publicke,
& the remedy was by prefentment at the fuit of the king, for
wolding of muktiplicity of fuits.

As to the third, this prefentment might be at the common law

ticre the juftices of the & kings bench, or before ! juftices 1n eire,
Or' commiflioners of oier and terminer, or before the fherife by
commiflion, or ¥ writ in nature of a commiffion. ! But as to the
‘iente, his power to take inditements, by force of any fuch writ

or
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or commiflion in the nature of a commifiion, 1s taken away by e
ftatute of 28 E. 3. cap. 9. But it may be prefentedin the = typpe
or leet.

See the fecond part of the Inftitutes, Mag. Chart. cap. 15, Ny,
willa nec liber bomo diffringatur facere pontes, e niff qui ab artigus
e? de jure facere cenfuevcrunt 1empere riges Henraci awi nefiri,

For Pontage, wid. the fecond part of the Inftitutes, Weflmiy
1. cap. 31. W. 2. cap. 2z5. 3 E. 3. afll 445. 35 H. 6. 29. b, 4
Fortefcue, P1. Com. 234. 407. Fide 13 H. 4. 17. F.N.B. 173, §;
Flet. lib. 4. cap. 1. Fid. 1 H. 8. cap. 9. 39 El cap. 24,

Pontage is a toll or contribution fer repatre of bridges, Seeq
reafonable taxation therefore 39 Ilil. cap. z4. See alfo ofPontage,
1ib. 8. fol. 46. b. John Webs cale. ,

It appeareth in our bookes, that before bridges were made how
often defaults were faved, and delayes had per caretance del enve, by
encreafe of waters.

None can be compelled to make new bridges, where never any
were before, but by a:t of parliament.

n The law before the conquelt was, Oppida pontc/gue pejtiac iy
favrantnr. And againe, Qs penfionenr ad oppida pontefve reficionds
denegabity militiame jubterfugerity aabit is rvegi (f1 Anglus fuerit) 26,

Jolides, .

Now having confidered what the common law was concerning |
the reparation of bridges, we will perufe the parts of this attof .
~2 H. 8. which may be divided into eight branches.

1. ‘That ° jullices of peace, or any foure or more of them, whereof
one to be of thz quotum, at the kings generall {effion of peace, fhall -
have power, and authority (which confteth in thefe foure thing:)
firft to enquire, heare and determine.

2. Whercot? of all manner nufancses of bridges broken m the
high-waics, ro the damages of the kings liege people. This ex-
tendeth only to common bridges in the kings high-waies, where
all the kings liege people have, or may have paflage, and not o
private bridges to malls, or the like.  And therefore the inditement
upcn this itatute faith, Quod P pons publicus et communmis fitus in al:a
regia wia fuper flumen, fén curfum agu, . . L

3. In what place ? In every fhire of this realme, franchife, cuu,
or borough. ‘

But this is to be underftood, reddendo fingunla fingulis, thatist0
fay, 1. in every fhire or county where there be foure or more
jultices of peace, whercof one or more 1s of the quorum. 2. rraf-
chife, where there be foure or more juflices of the peace, ar:.d 05
or more of the quorem. 3. Citie, where be foure or more Juiices
of the peace, and one or morc of the quorum. 4. Or borouzh,
where there be foure or more juftices of the pence, and one or mars
of the quorum, and where they Kecp geunerall feffions of the peace
for fuch franchifes, cities, or baroughes; but for want tthEOL {’-}}5
juftices of peace of the county fhall enquire. But if-the franchiie,
citie, or borough be a county of it felfe, and have not foure or mor
juftices of pcace, whercof one or more is of the quorum, no oxfer
juftices of peace of any cther fhire or county, have any powe: by
this a& to enquire of, hear and determine the decay of bridges
there, but.fuch decay muft be reformed by fuch remedies (beiore

fpecified) as the common law did give; therefore 1t was necenalt’g

|
|
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in he knowne what the common law was before the making of

this fatute. ‘ |

.. Such procefle they are to make upon every prefentment afore
ﬂ:::'ﬁ-]! - . A '
dorsed for the @ making or amending of fuch bridpes, as the

iieoe of his majefties bench ufe commonly to doe, or it fhall {feem
Le their Cifzretions to be necefiary and convenient for the ipeedy
mendment of fuch Bridges.
~king of amending ot {fuch bridgrs are knowne, and prefented,
yady dou it muit be made againe, and re-edified.

ilavine provided remedy againft fuch as owen to be charged
e the making or amending of {uch bridges, &c. The fecond
ad third branches doe provide more {pecdy remedy, where it
ot be knowne or proved what hundred, riding, wapentake,
tie, borough, towne or parith, or what perfon certaine, or body
pufitick: ought of right to make fuch bridges decayed, &c. how
tie fame fhall be repaired.  And theie branches doe confitt on three
parts.
. That i every {uch cale the faid bridges (if they be without
¢ty or towne corporate) fhall be made by the inhabitants of the
fire or ¥ riding, within which the {faid bridges decayed fhall hap-
pen i0 be.

2. And 1f they be within a city or towne corporate, then by the
irhahitants of every {uch city or towne corporate.

1. And 1f part of any bridges {o decayed be within fhire, riding,
citie, OF towne corporate, or if part be within the limits of any city,
or towne carperate, and part without, or part within one riding,

and part within anoiher, that in every fuch cafe the inhabitants of

i thires, nidings, cities, or townes corporate fhall be charged and
crarreable to amend, malke, ;
lich biidges fo decayed, as fhail lye and be within the limits of the
lire, rding, city, or towne corporate, wheremn they be inhabited
athe nme of fuch decayes. By this part the law 1s declared by
whom {uch decayed bridges in any fhire, riding, city, or towne

corporate ought to be repaired: a neceflary claulz to be added,

for that fuch decayed bridges may not be within the remedy of

the fourth branch : yet the law (who are chargeable) being de-
cired hereby, the remedy fhall be by the courfe of the common
lw, which before hath been fhewed.

(1) That the inhabitants of the jaid fhires, &c.] The perfons to
 bee charged by this aé are comprchended under this only word
[inhabizants ;] which word is needfull to be explained, being the
hizeltword of this kind. |

Firt, although a man be dwelling in an houfe in a forraigne
tCunty, riding, city, or towne corporate, yct if he hath lands or
Wiements in his owne pofleffion and manurance in the county,
fding, city, or towne corporate, where the decaycd bridge is,
he is an inhabitant, both where his perfon dwelleth, and where he
hith lands or tenements in his owne poflfefion within this ftatute.
1\"'“‘47?: babitatio dicitur ab babende, guia qui propriis manibus, et fump-
Hbus Pofidet, et habet, ibi babitare dicitur.

2. 1t 2 man dwelleth in a forraigne fhire, riding, city, or towne

LOrporate, and keepetha houf{e and {ervants in another thire, Fridi_ng,l
city,

and repaire fuch part and portion of

for reformation of the fame, * ag:ﬁnl‘c fuch as owen to be * This whole

branch, divided
into thefe parts,
cxtendeth only,
where fuch as
owen to be
charged for

* If the whole biidge be de-

The 2. and 3.
branches.

¥ This was ad-
ded for York-
fhire, whercin
l‘hcre A rin
dings.

See the flatute
of 273 H.S.ca.z,
concerning
making of
gaoles.

* Vid. ti. S. fﬂll‘
66, 67. Jefireyes
cafe. ibid. fo, 64.
1n Clarkes cafe.

Vid. 3. Jac.c.23.
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City, or town corporate, he is an inhabitant in each fhir
city, or town corporate within this flatute.

3. E&x v/ terauni.  Every perfon that dwelleth in any fhire
riding, city, or towne corporate, though he hath but a perfonal,l
refidence, yet 1s he {aid in Jaw to be an inhabitant, or 2 dweller
there, as fervants, &c. But this Ra{ut_e: extendeth not to them, but
to fuch as be houfholders. And this is gathered by the words of
the fourth branch of this act, that giveth the diftreffe, wiz. and 1o
diftraine every fuch inhabitant, &c. in his lands, goods, and
chattels. And befides, it were 1n 2 manner infinite and 1mpoffible

. to taxe by the next branch of this a& every inhabitant, beino nc;
houfholder. >

_ 4. Every corporation and body politicke refiding in any county,
riding, citie, or towne corporaice, or having lands or tenements in
any thire, riding, city, or towne corporate, guz propriis manibus ¢t
Sumptibus poffident et habent, are {aid to be inhabitants there within
the purview of this ftatute.

§. An infant that hath houfe or lands by difcent or pur.
chale, 1s lyable to this publike charge, and {o is the hufband of2
teme covert.

Now the law being declared who were chargeable to repaire
decayed bridges, where no perfon, &c. where bound thereunto.

The 4. branch. The fourth branch, for a more {peedy reformation and remedy,
provideth and enacteth thefe fixe things:

1. That 1n every cafe, where it cannot be knowne and proved
what perfons, lands, tenements, and bodies politick owen to make
and repaire fuch bridges, for the fpeedy reformation and amend-
ment of fuch bridges, the juftices of peace within the fhires or
ridings, where fuch bridges been (being out of cities and townes
corporate) and if it be within cities or townes corporate, then the
juftices of peace in every fuch city or towne corporate, or foure of

# The@ words  the {aid ¥ juftices at the leaft, whereof one to be of the quorum,
referre as well  fhall have power and authority within the limits of their {everall
:‘;:‘;{;izfi‘?‘nﬂ commiffions and 2 authorities, to ¥ call before them the conftables
ings, as of the of every towne or parifh, bem_g W_lthm the ihfre, riding, citie, or
citicsor townes towne corporate, as well within liberty as without, where fuch
corporate. bridges, or any parcell thereof fhall happen to be, or elfe two of the
“ Juttices of next honeit inhabitants within every towne or parifh in the faid
peace in fhires — hire riding, city, or towne corporate, by the difcretion of the faid

and :11éines are . . 3
by commifiion, Jultices, or foure of them at the leaft, whereof one to be of the

c, ridiﬂg,

in citics and quorum. But it is good policie, that more then foure juftices, &c.
townes corpo-  doe take upon them the authority committed to them by any
i;;‘}}f;‘; ‘ih{jy branch of this aét: for if there be but foure, if any of them dyeth,

charter : there. ©F be out of the commulion, the furviving three have no authority
o b =

to:e this word to PI‘OCEEd.

[aﬂrbarh‘ffs] 15 . b
ufed. b™T'Le firft thing the juftices are to doe when they are aflembled, is to call, &c¢. if thc}'.ﬂ
prefent (as commonly they are ) ac the genenall feffions of peace, or clfe to malce warrants to cally &C

before them at a certain day and place, and in thofe warrants to fignifie that it is fora taxation ©
the inhabitants of the whole county, for reparation of fuch a bridge.

(2) Where it cannot be bnorwne or proved, &c.] By the context
and order of this ftatute, firll, for inquiry at the generall {cflions,
who ought to repaire fuch decayed bridges: and fecondly of this
branch, where it cannot be knowne or proved (that is, at the g¢-

nerall {feflions who owen to repaire it.) It hath been gfa_‘"ely
adwfed:

Wﬂawﬁﬁm-u.u'mbi v
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¢ advifed, that for the better warrant of thefe foure juftices of neace, € Herenf we
inquiry fhould be made by the great inqueft fuor the body cf the hive feen a
county atthe generall quarter feffions, who ouglit to repaire it, and Eajddp“'lﬁi‘:“’l_”
if that cannot appeare upon any proofe made, then 2 prefentment t}?{: Pr;'}".,,fhi;ﬂi

to be made, that the bridge 15 in decay. And to conclade, er ulierius yiu mav reade
Juratores predilit pragfentant, quod prerfis mrfeitur qua perfone; gua _‘fan:mnim*ds
Hrra, ﬁ*w rencineniay aut corpora po Iitica eunden: tonten, aitl a ff'yumﬂ Juiiice of prace.
inde parcellam ex jure, aut antigua eonfuctudine reparare deb. ni, aut
confuevernnt,  And Dy this meanes, the foure, or more ju.tices of
peace, being judges of record, fhall be informed of record, that is
cannet be knowne or proved, &c. A fafe way for thefe fovre or [ v04 1
moie of the julftices; for to charge the fubje& without juit caufe,
ard not warranted by this aét, is a preat mifprifion.
2. At the apparance of fuch conftables or inhabitants, the (id
juftices of peuce, or foure of them, whereof one to ke of t'ie quorun,
with the affentof the faid conftables or inhabitan:s, (hall have DOW L
and authority to taxe, and fet every inhabitant in {ucn c.tv,
towne, or parifh, &c. to fuch reafonable aide and fumme of
mony, as they fhall thinke by their difcretions convenient and
fuicient, for the repairing, 4 re-edifying, anc amendment of {uch ¢ Neota, for rr.
brjdges, fd:;yin Ty OF NCVY
Itis not kiere mentioned by any exprefle words, that thefe foure C4HdinG
or more juftices muft execute their authority of this aft in the 0 €
nerall {fefltons of the peace, as it wasin the Arft branch. Sce for
tiisin the laft branch.
Irft by whom, and in what 'manner taxation fhall be ma-e,
(3) Twflices of peaces or Joure of them, &c.] That 1s, in {uch
(iies, or townes corporate, where foure jultices, &c. be: for if
there be not foure fuch juftices, they are not within the remedy
of this branch, but (as hath been faid) are left to the remedy atg

the common law.

(4) With the affent of the Jfaid conflables or inbabiicits] So
as newcher the jultices, without fuch aflent, nor the confiables
or inhabitants, without the juftices, can make any taxation by
this a&.
| (5) To zaxe and fet ewery inhabitant.| Unumguemgue inbabitantiva,
! fingnlos Znbabirantes, {o as every one may be toxed by himieif,
?nd cach one beare his owne burthen. And the taxation cannot be
‘t upon the hundred, parifh, towne, &c. for then one or a few
might be diftrained for the whole. What inhabitant 1s herc meant,

we have touched before.

By thefe words [every inhabitant] all priviledges of exemptions Sce the fecond
o difcharges whatfoever from contribution, for the reparation of E;‘f‘ft‘;f t&"”lz‘
S;?t‘;;‘g }::igﬁs (if any were) are taken away, although the ex- Chare. 2o, ;E_'

d y act of parliament,

Ho v the money {o taxed fhall be colleéted.

(0) And ajter fuch iaxation made, the faid juftices fball canfe the
?:m;{ Send fhmares of &v2ry pari‘fﬁdar perjon S0 éy them taxed, to be
Wrdlen in a roll indented. '

NUF‘? the names and fums of every particalar perfon, foas (as hath

e laid) the taxation muft be feverall and particular.

l*.r{v, In a roll zndented.] 'T'his is in-ter;dcd of every feverall
hred, and they muft "be inrolled in parchment, and fealed

l ‘ ]'1 11 11733 » .
m}q u¢ faid juftices, and this to be done prefeatly after the tax - ion

L Insy, 3 7 (8) And
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(8) And fball alfo hawe porver and authoritie to make tay, colledlop,;
of every hundred, for colleftion of all fuch fummes of money, by they, fif

and taxed, awhich colleflors (wiz. of every hundred) receiVIng the oo

part of the faid roll indented, under the feales of the faid Jufbices, oall

bave power and authoritie, to collelt and receive all the paysi
® By this it ap~ fumimes of money * thevein contained,

cular

the feverall ingroflements muft be of the feverall fummes, &c. in every feverall hundred, becaufe
the cnile€lors be feverall of every feverall hundred, and thefe rolls ingroffed are their feveral] yar.

rants.

5.

'The 7. branch of
this adt giveth
power 10 the

;l uftices tr ollow
roa{cnible cofts
and cirarges to
the terveyors
atid cnli:ﬂ:tnrs.

* The 5. branch,

| he 6, branch.

The #~. branch.

"Tle S. branch,

< Notua,

-« 1ng the making, repairing, and amending of fuch high-wates, a8

(9) And to diffraine every fuch inhabitant, as fhall be taxed, gnd
refufe payment thereof, in bis lands, goods, and chattells.] Hereby foure
things are to be obferved: firft (as hath becn faid) that the tax.
ation muft be {everall. 2. That the remedy for levying, is by
diftrefle in his lands, goods, and chattels 1n any place within that
hundred, and to fell fuch diftrefle. And this the colle®ors of that

hundred may doe by force of this act. 3. That if upon demand

the {fumme be not paid, albcit the inhabitant doe not esprefly
refufe, 1t 1s a refulall i law. 4. Albeit two. colle€ors be
appointed, yet one of them, by the command and confent of
the other, 1mmay diltraine and fell; for this is the diftrefle and fale of
them both.

(10) And if the diftrefle b: better, to deliver to the owier thereof))
‘That 1s, the furplufage vpon the {ale, above the fumme {o diftrained
for, muil be delivered to the owner 1nhabitant.

The refidue of this branch, concerning the appointment of
two {urveyors, and the account of them, and of the two collector,
and other things depending on the fame, are evident, and need no -
explination.

* "Fhe effeét of this branch is, that the faid juftices in every flur,
riding, city, or towne corporate, fhall mzke procefle refpectively i
into every fhire, and other place out of the f{hire, riding, city, o
towne corporate. And that the fherife fhall ferve the procefle, |
upon paine of fuch fine as thall be aflefled by {uch juitices. '

T'he fixth branch excepteth the five ports, and provideth remedj;,
and giveth jurifdiction to the warden, mayors, and batlffes cled,
and jurats of the {fame ports, to enquire, heare and determine il
manner of annoyances of bridges.

The feventh branch giveth power to the faid juftices of peass,
or foure, or more of them, to allow reafonable cofts and charges
the [aid {furveyors and colleétors. |

The laft branch containeth a law for amendment of high-wais
at the end of the bridges, and power given to foure or mere julics
of peace, whercof one to be of the quorum in every f(hire, franchiie,
or borough,to enquire, heare,and determine in the* ¢ }{11‘159: gene-
¢« rall fetlions of the peace, all manner of annoyances ot an in fuch
“ high-waics fo being and lying, next adjoyning to any ends of
«« bridges within this realm, diltant from any ends of fuch brdge
« three hundred foot, and to do in every thing and things concert

¢« every of them, in as large and ample maner, as they might and
“ may do to and for the making, repairing, and amending ©
« bridges, by virtue and authority of this prefent adt.” 1

Ln the kings ff’fff""'ﬂ./%ﬁm-f of the peace, &c.] Hereupon 1t 8 cor

letled, that feeing the firft branch referreth the p:,c-cea::cﬁllgf ;:;1&
cerning



Concerning Commiifiioners for Hofpitals, &c.

cerning the decay of bridges to the generall feflions of the peace,
nd the fecond branch concerning the calling of the conftables,
e, and this laft branch referrcgh the proczeding for the amendment
of high-wates at the end of bridges, to the generall fcflions of the
peace: 1t is the fafelt way, and ncareft to the meaning of the
makers of this law (all the parts thf:reof being coafidered) that the
jultices of peace, where no certain perfon, &c. 1s knowne, that
ought to repaire any decayed bridoe, (and the inhabitants of the

wvhole county are generally to be charged) doe proceed as well

for the reparation of the bridges, as of the high-waies 2t tiiz end of

tofe bridoes at the generall feflions of the peace, one of them as it
were depending upon the other.

The freehold as well of bridges, as o the hiph-waics, 15 in him
that hath the freehold of the {oile, but the free pailuge is for all the
kings liege people. '

Sce the ftatutes of 13 Elif. cap. 18. 18 El. cap. 18. & 17. 23 EL
cn. 11,39 Bl cap. 24. &c. concerning bridges.

Scethe 2 (tatute of 23 Hen. 8. cap. z. concerning the new erefting
of gaoles, which cannot be done without act of parliament.  That
ot had little effe€t; for that the juftices of peace did little or
nothing within the time to them prefcribed by that alt; yet reade
it, for it hath divers good provifions init, and divers of them much
like to our act.

A right profitable law was made, auzno 45 Llif. for commiffioners,
to enquire for mis-imployment of lands, tenements, rents, annuities,
profits, hereditaments, goods, chattclls, money; and ftockes of

money given, limited, appointed, or aliigned to or for repaire of

bridges (znter alia ) and by their orders to reforme the {fame, which
in {fome cafes is a ready and {peedy way, and have wrought good
eftelt., And thercfore we will In the next place enumerate and
cexplaine the parts and branches of that act, for the better incou-
ragement and inftruction of the commiffioners in that behalfc.

An Expofition upon the Statute of 43 Eld.
Cap. 4. concerning Commiffioners authorized
to enquire of Mifimployment of Lands or
Goods oiven to Hofpitalls, by their QOrders

fthall be reformed.

\:VHEREAS lands, tenements, rents, annuities, profits;

hereditaments, coods, chattels, money, and f{tockes of.

Mon.y, have been heretofore given, limited, appointed
jii‘}(.] asigned, as well by the queenes moft excellent ma-
e, and her moft noble progenitors, as by fundry other
Wil difpofed perfons; fome for relicfe of aged, impotent,
Ml poore. people; fome for maintenance of ficke and maimed

3 ) {ouldiers
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{fouldiers and mariners, {chooles of learning, free fchooles, and
{cholars of umverfities; {ome for repaire of bridges, p,orts

havens, cawiies, churches, fea-bankes, and high-waies; fom;
for education and preferment of orphans, fome for or towards
veliefé, ftocke or maintenance for houfes of correfion; fome
for marriages of poore maides, fome for fupportation, aide, and
help of 1oung tradefmen, handy-crafts-men, and perfons decayed,
and others fcr rclicfe or redemption of prifoners or captives,
and for aide or cafe of any poore inhabitants, concerning pay-
ment of fifteens, fetting out of fouldicrs, and other taxes: ﬂwhich
lands, tcnements, rents, annuities, profits, hereditaments,
ooods, chattels, money, and ftockes of meney, nevertheleffo
have not bcen mmployed according to the charitable intent of
the givers and founders thereof, by reafon of frauds, breaches
of truft, and negligence in thofe that fhould pay, dciiver, and
imploy the fame. For redrefle and remedy whereof, be it
enacted by authoritie of this prefent parliament, that it {hall
and may be lawfull to and for the lord chancellor, or keeper
of the great feale of England for the time being, and for the
chancellor of the duchie of Lancafter for the time being, for
lands within the county palatine of Lancafter, from tuneto.
time, to award commiflions under the great feale of England,
or the feele of the county palatine, as the cafe thall require into
2}l or any part or parts of this realme, rcfpectively, according
to their feverall jurifdictions, as aforefaid, to the bifhop ofevery
{everall diocefle and his chancellor (in cafe therc fhall be any
bithop of that diocefle, at the time of awarding of the fame
cemuuiflions,) and to other perfons of ¢ood and found behaviour,
authorizing them thereby, or any foure or more of them, to en-
quire as well by the oaths of 12 lawfull men or more of the
county, as by all other good and lawfull waies and meancs of
all and fingular fuch gifts, limitations, aflignments, and appoint-
ments aforefaid, and of the abufes, breaches cf trufts, negl-
gcnces, mis-imployments, not imploying, cencealing, defraud-
ing, mis-converting, or mis-government of any lands, tent-
irents, rents, annuitics, protts, hercditaments, goods, chaticl
money, or ftockes of money, heretofore given, limitcd, 2p-
pointed, or afligned, or which hereafter fhall be given, limited,
appointed, or afficned, to or for any the charitable and godly .
ufes before rechearfed,  And after the faid commiflioners, o
any foure or more. of them (upon calling the parties intt:rf:ﬂ:f-‘:dr |
in any {fuch lands, tenements, rents, annuities, profits, hercul~
taments, goods, chattels, moncy, and ftockes of monﬁ'}’)ﬁ’?u

mauke cnquiry by the oathes of twelve men or more of the fai
county (whercunto the faid parties interefled {hall and mﬂgi'
have, and take their lawfull challenge and challenges) &1
upon fueh enquiry, hearing, and examining thercof, it dowie
fuch orders, judgements, and decrees, as the faid lands, f‘-’”j
ments, rents, annuities, profits,.goods, chattels, moacy an

itockes of money, may be duly and faithfully imployed, t0 ﬂ]%r




Concerning Commifiioners for Hofpitals, &c.

for {uch of the chﬁaritable ufes anc_i inter}ts_before rehearfed, re-
{pc&ive]y., for which they wecre given, limited, aﬂigqed, or ap-
pointed, by the donors and founders thereof. Which orders,
judgements, and decrces, not being contrary or repugnant to
the orders, {tatutes, or decrees of the donors or founders, fhall
by the authoritie of this prefent parliament {tand firme and
gond, accord'ng to the tenour and purport thereof, and fhall be
executed accordingly, unttll the fame fhall be undone or altered
by the lord chancellour of England, or lord keeper of the great
feale of England, or the chancellour of the county palatine of
Laocafter, refpecltively within their feverall jurifdictions, upon
compiaint by any party grieved to be made to them.

Provided alwaies, that neither this adt, nor any thing thercin
contained, thall 1n any wife extend to any lands, tencments,
rent’y annuities, profits, goods, chattels, money, or ftockes of
money given, limited, appointed, or afligned, or which fhall
be given, limited, appointed or affigned to any colledge, hall,
or houfe of learning within the univerfities of Oxford or Cam-
bridge, or to the colledges of Weftminfter, Eaton, or Win-
chefter, or any of them, or to any cathedrall or collegiat church
within this realme.

And provided alfo, that neither this alt, nor any thing therein,
fhall extend to any citie, or towne corporate, or to any the
lands, or tenements given to the ufes aforefaid, within any
fuch citie, or town corporate, where there is a fpeciall gover-
nour or governours appointed to governe or direét fuch lands,
tenements, or things difpofed to any the ufes aforefaid, neither
to any colledge, hofpitall, or free {choole, which have {peciall
vilitors, or governours, or overfeers appointed them by their
founders,

Provided alfo, and be it enalted by the authoritie aforefaid,
that neither this aét, nor any thing therein contained, fhall be
any way prejudiciall or hurtfull to the jyrifdiction of the ordi-
nary, or power of the ordinary, but that he may lawfully in
tvery caufe execute and perform the fame, as though this a&t
had never been had or made.

Provided alfo, and be it enated, that no perfon or perfons
that }}uth or fthall have any of the {aid lands, tenements, rents,
R;IIlUitieS, proats, hereditaments, goods, chattels, money, or
ftockes of moncy i his hands or pofleffion, or doth or fhall
pretend title thereunto, fhall be named a commiffioner or a
Juror for any the caufes aforefaid, or being named, fhall execute
urierve i the fame.

And provided alfo, that no perfan or perfons, which hath
hurchaled or obtained, or fhall purchafe or obtaine upon va-
lizble confideration of money or land, any eftate or intereft of,
iy to, or out of any lands, tenements, rents, annuities, heredi-
i‘fim.ents, goods, or chattels that have been, or fhall be given,
miled, or appointed to any the charitable ufes above men-

tonedy without fraud or covin, having no notice of the fame
3 Z 3 charitable
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charitable ufes, fhall not be impeached by decrees or orders of
commitlioners akove mentioned, for or concerning the fame ki
eftate orinterefl. And yet neverthelefie, be it enacted thar the
f2id commiflioners, or any foure or more or them, thall and may
maie decrecs and orders for recompence to be made by apy
perfon or perfons, who being put 1a trufl, or having notice of
the charitable ufzs above mentionedy, hatin or fhall breake the
{zme truit, or defraud the fame ufes by any conveyance, gift,
orant, leale; demife, releafe, or converfion whatloever, and
auainft the heires, executors, and adminiftrators of him, them,
or any of them, having aflets :n law or equitie, fo farre as the
fame aflets will extend.

Provided alwaices, that this aét fhall not extend to give power
or authoriiie to any commiffioners before mentioned, to make
any orders, Judy . ments or decrees for or concerning any man.
nors, lands, tenements, or other hereditaments, aflured, con-
veyed, granted, or come unto the queens majeflie, to the Lt
king Henry the eighth, king Edward the fixth, or Gueene Mary,
by u&t of parliament, furrender, exchange, relinquithmen
elcheat, attainder, conveyvance, o=~ 0. Jind yet never-
thelefle, be it enadted, thad if iy fuch mannors, lands, tene.
ments, or hereditaments, or any of them, or any cflate, rent; or
profit thereof, or out of the fame, or any part thercof have, o
huth been given, granted, limited, appointed, or ailigned to o
for any the charitable ufcs before exprefied at any time hithence-
the beginning of her majeftics reigie, that then the faid,
commiflioners, or any foure or more of them, {hall and may as |
concerning the: fame lands, tenements, hereditaments, eltate.
renty or profit fo given, limited, appointed or afligned, proceed
to cuiquire, and to make orders, judgements and decrees 'accord-
ing to the purport and meaning of this act, as before is men-
tioned: the {uid Jaft mentioned provifo notwithlianding.

And be it further enafted, that all orders, judgements and
decrces of the {aid commiflioners, or of any foure or more Uf
them, {hall be certified under the {eales of the {aid commifhion-}
ers, or any fourc or more of them, either into the court of the §
chancery of England, or into the court of the chancery withinn g
the countie palatine of Lancafter, as the cafc fhall require -4
{pectively, according to the feverall juriﬁii&ions, within fuch,
cenvenicnt time-as {hall be limited in the faid commiflions. 3

And that the faid lord chancellor, or lord keeper, ;m.d the fad
chancellor of the dutchy, thall and may, within their faid feverl
jurtfdidtions, take fuch order for the due execution of ali or any §
of the faid judrements, decrees, and orders, as ta either of them §
{hall feemn hit and convement.

And thutif after any fuch certificate or certificates made, 107 §
perfon or perfons fhall find themfelves grieved with any of the
faid orders, judgements, or decrees, that then it {hall an_d may
be lawfull to and for them, or any of them to complaine I that 8

c * . 1 ]
behalfe unto the faid lord chancellour, or lord keeper, o 19 d
P : . = T : ' ChangCHOU.’f .




Concerning Commiflioners for Hofpitals, &ec.

chancellour of the {aid duchie of Lam::aﬂer, according to their
feverall jurifdictions, for redrefle therein. And that upon fuch
complaint, the {aid lord chancellour, or lord keeper, or the faid
chancellour of the duchy, may, according to their faid feverall
rifdi¢tions, by fuch courfe as to their wifdomes fhall feem
neeteft, the circumitances of the cale confidered, proceed to
e examination, hearing and determining thercof: and upon
hearing thereof, thall and may adnull, diminifh, alter or enlarge
the {aid orders, judgements and decrees of the faid commif-
fioners, or any foure or more of them, as to either of them in
dqieir faid feverall jurifdictions fhall be thought to ftand with
equitic and good conicience, agcording to the true intent and
meaning of the donors and founders thereof, and fhall and
may taxe and award good cofts of {uit by their difcretions,
againft fuch perfons as they f{hall ind to complaine unto them
without juft and fufficient caufe of the orders, judgements, and

decrees before mentioned, 39 El. 6. 43 ElL o.

Authority is given to the lord chancellour, or lord keeper, and
to the chancellour of the dutchy refpettively, to grant commiflions

under the {everall feales.
Concerning thefe commiffions, thefe fixe things are to be ob-

{ferved :
Firit the number muft be foure, or more.
2. The commiflioners to be the bifthop and chancellor of that

diocefle (if there be a bifhop) and other perfons of good and found
bchaviour.

3. In that commiflion any foure of them doe futlice to make
orders and decrees, for therein none 1s of the quorum.

4. None fhall be commiflioners that have any part of the lands,

&¢. or goods, or chattels, money, or ftockes in queftion.
¢. 'The commiffion is to limit a certaine time, within which the

commiflioners are to order, decree, and certifle.

6. Their authority is to enquire as well by the oath of
twelve lawfull men, or more, as by all other good wales and
meancs,

Concerning the jurors, or inqueft of inquiry, thefe two things are
to be obferved:

'uft, the parties interefled may have and take their lawfull chal-
lenge and challenges.

2. None that pretend title to any of the lands, &c. goods or
chattels, monvy, or ftockes in queftion, fhall be a juror, &c.

ffhey are to enquire of alland {ingular oifts, limitations, and ap-
Foltments of any lands, tenements, rents, annuities, profits, here-
Clizinents, goods, chattels, money, and ftockes of money, for z1.
th:u:imble ufes in relieving, maintaining, repairing, educating,
erter_ring, marrying, {fupporting, aiding, helping, rcdeeming and
cifing,

I For reliefe of aged, impotent, and poore people, z. for main-
tenance of ficke and maimed fouyldiers, 3. fchooles of learning,
fl-ﬁ_‘Ee {chooles, §. {cholars in univerfities, 6. and houfes of cor-
rection, 7, for repaire of bridges, 8. of ports or havens, g
GAwlies, 10, of churches, 11. of {fea-bankes, 12, and of high-wa.if—:_'s,

3 Z 4 13. for
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I3. for education and preferment of orphans, 14. for Marriage of
poore matdes,” 15. for fupportation, aide, and help of young trad&
men, 16. cf bandi cratts men, and 17. of perfons decayed, |3 fo;
redonmp-ion or reliefe of prifoners orcaptives, 19. for eafe and aide
of any poore 1nhabitants, concerning payment of fifteencs, 20, fi.
tin, out of ivuldicrs, 21, and otier taxes.

(1. Of abufes,
2. Breaches of trufl,
3. Negligences,
+. Mf-unployments,
{ 5. Motimploying,
6. Concealing,
7. Defrauding,
3. Mif-converting,
| 9. Mif-government, |

of any lands, tepe.
ments, &c, rents,
&c. gocds, money,
&c. given to any
of the charitabla
ufes aforefaid,

Andthecommifiion-
ers have power alio
tO enquirc of thele nine
thiﬂgs:

Bat this adt doth not extend to all lands, &c. nor to 3l
gools and chattels, money, or flockes given to any of the chari.
table ules aforeflard; but certaine are excepted 1n thefe eight feverall
cale , v/,

Firil, of the colledges, halls, or houfes of learning in either of
t.e umvesfitics.

2. Gf the eolledze of Weltmintfter.,

3. Ofthe colledge of Eaton.

a. Ut the coltedge of Wainclefler.

5. Of any city, or towne corporate, where there 1s a fpeciall
goveinour or goveraours of tuch lands, &c.

6. Of any colledge, hofpitall, or free {choole, which have fpeciall
vifitors, or governors, or overicers, appointed to them by therr
founders, |

7. OF purchafers, having thefe three qualities: firft, for * valu-
abic cosfideration of raoney or land: 2. without fraud or covin:
3 liaving no notice of the {ame charitable ufe. But albett the com-
nifioners canhot make any-decree againft any fuch purchafers,
yei may they meke decrees for recompence to be made by any
p~‘en or perfuns, who being put in truft, or having notice of the
clLarvigable ufes abovetald, have or fhall breake the faid truft, or
¢:ivaua the faine afes by any conveyance, gift, grant, leafe, releaic,
or couverfion, and againft his or thelr heires, executors and admm}f-
tiztors, having affets in law cr 2 equity, fo farre as the fame aflets
wiil extend.

8. Ofnurchafers of lands, tenements, and hereditaments aflured,
co-~veyed, or come to queen Elifabeth, Hen, 8. Edw. 6. or quecn
Mary by aét of parliament, furrender, exchange, relinquifhment,
eicieat, attornmet, conveyance, or otherwife. But if any fuca
. ninors, Jands, &<, have fince the beginning of qucen Elifabeths
reigne been given, &c. to any of the charitable ufes beiore ex-
predled, then wiis aétdoth extend to the fame.

Concerning the certificate of the commiflioners, thefe foure
things are to be oblerved: :

Firlt, that they certifie their order and decree rEfpf&W‘-‘]}'J
either 1nto: he court of the chancery of England, or 1mto the
chancery of the county palatine of Lancafter, as the cafe fhall

Fequire.
4 2, That
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,, That it ought to be in parchment, under the hands and feals
of the comwiﬂ'loners.‘ o o _ _

3. It muft be within the time limited in the commlﬂion._

1. Tht the lord chancel‘lnr, or lprd_ kecp'er,‘ and ths_e f{u_d.cl'fan.
cellor of the ducuy fhall and may_wnhm their {everall Jur{id}&lons
ke fuch order for the due excecution of all or any of the faldjudge;
meats, cecrees and orders fo certified, as to either of them fhall
feemn it an! convenient, ‘ _

Intae remedy for the party grieved with {uch decrees{o certified,
thefeiive things are to be confidered s

Fift, that he complaine to the lord chancellour, or lord
keeper, 0- to the chancelioar of the duchy, according to their
fererall ju.aditbons for redrefle thereof. And this complaint is
to be by Dill.

2. Upun wich cornplaint, firlt, they fhall refpe@ively by f{fuch
ccurfz, as to tnoir wiedomes fhall feem merteft, the circum ltance
of toe cafe contidered, proceed to the examination, hearing, and
dewrmitang  thereof, 2. {Upon hearing  thereof fhall or may
ainit the whole (which rarely is done¢) diminith (in part) or
enarre (that 1s, to confirme the former, and to enlarge the
lane by wdding {ometiung thercuato) the judgements and decrees
jocert e d.

;- s {hall be thought to ftand with equity and good confcience.

4 According to the true intent and meaning of the * donors
and tounaers thereof

5. Aud thall and may taxe and award good cofts of fuit by their
diftreucns «refpectively) againft fuch perfons as fhall compidine to
tem refpe@ively, without jult and fufficient caufe of the orders,
judgements, and decrees before mentioned. But this order being
given and himited by & of parlinment, no cofts (it the order,
Judsement, or decree be adnull.d, diminithed, or enlarged) ought
o be given to the party complaining.

M

- The Expofition of the Statute of 31 ENlif. Cap.
I2. concerning Sallers Of HOI"fCS in w Faifes
and Marikets, &c.

alasrtay] {ulent ¢
& Foire Gallico,

£ore Nundinaz i nono Jdie, &ec.
did lo IS mercatus

BEF ORE we enter into the expofition of this ftatute, we will
f ' confider, firft, what the common law was before the making
Ol tis ftatute, 5. what any acts of parliament have wrought in this

e, before this a& of 31 Elif. 3. we will difcend to the expofition
of ur faid adt of g1 Llif.

4_“*5_ o the firft, the common
plicie, and behovefull for the common-wealth, that faires and
makets oveyt fhould be replenifhed, and well furnithed with all

mnanncr

<11
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¥ This 1s the
lapis duttitius,
whereby the
commiffioners
and chancellors
muft inftitute
their courle,
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* Forum a fe-
rendo {aut quod
fit foris) quia
1ibidem merces

Lating, Feria, quia ibidem merces portantur, Unde Feires, or Jfaires Anglice,
Jriart is derived 2 mercando, of buyiag and felling,
alive. Emporium, Gracd *Exadzior, quia ibi conveniuat "Eperroposy 1o Mercatoress

law did hold it fora point of great .



g5 H. 6. 29. PL
€ 0om. '24.3 Dott,

& Stud, 39. b-

iab. 5. fi5. 33., b.
Z.0be Int' Rait.
q27. 2 & 3 Pn.
So DIare cap. 7.
iib. 5. t0.512. b,
35 [1.6.4. funile,

ol B d

2 £.4.72.b,
and all the

ey fLes,

Poct. & Stlld.64..
bh. 53 H. 6. 3.
12 H. 8. 10. D.
3 14 F. 8. 8. P,
Corp. 46. 15 L,
4o 2a.. 10, 1, fol.
a.boin For-
mor e cafe, & 313,
doin Winda
hams cafe,
Dott. & St f. 29.
b Vid. the books
to the g.

€ 24 H. 6. 10.

. 7. 40. b.

waftice. Al for
thie feme cuverr,
"Liuir. Mich.~2 &
23 Lt ceram
veqe in action
fur l: cufe, Inter
Cruthion &
Tho.prell, Suft,
¢ Dyer 1 Mar,
to. g3. 121,
*[ 714 ]
Vid. g H. 0.45.
5HO6, 2& 3
P, & Mar. c. 7.
¥J ol & 5 39.b,
L:bhe ol Raft,
~7. divifione

e, es,. oCs

the f{un, and the going downe of the {ame: for
or market, either by grant or prefcription, hath powe!

Stat. de 31 Elif. Cap. r2.

manner of commodities, vendible in faires and markets, fory,
neceflary fuftentation and ufe of the people. And to that endth:I
common law did ordaine (to encourage men thereunto) that 4
fales and contra&s of any thing vendible 1n faires or market.
overt fhould not be good oncly between the parties, but fhoyg
bind thofe that right lLiad thercunto. DBut this rule hath many.
cxceptions. |
Firft, it fhall not bind the king for any of his goods fold i
market overc by any perion, but regularly the fale by a ﬁrunger!
in market overt bindeth an infant, a feme covert that hath righti
either in their owne right, or as cxecutor, or admmiftrator, ideots,
noit compos mentis, men beyond fea, and 1a prifon, that right have [01
the {fame. |
z. Although the fairc. or markets be avert, yet the fale muf ba’
made in a place that 1s overt and open, not in a backe roome,
ware- houfe, &c. as you may reade, lib. 5. {ol. 8 3. b. cafe de market
ovelt,
3. Although it be in an open place, yet overt in this cafe im.:

3 . )
plies apt and feflicient, as not to fell plate openly in a {criveners §

1

thop, or the like, but cpenly i a goldimiths fhop, &c. lib. 5. fol, ]
383. ubi fuiia. ‘ )

4. 1t muit be a fule, and not a free gift, without any valuable §
confideration : for {2ires and markets were not inftituted for gifts, §
but for fales; therefore gift in this at is to be intended of a gift §
for valuable confideration, and not a free gift.
a ¢, Ifthe buyer doth know whofe goods they were, and that §

the {eller thercot hath at the moft buta wrongfull pofleffion, this

fhall not bind him that right hath.
b 6. 1f they be fold by covin between two of purpofe to barre 4

him that righf hath, this barreth not. _ ﬂ_
¢ . 1f a fale be made of gocds by a ftranger in 2 market 2
overt whereby the right of A. is bound, yet if the feller ac- §
quireth the goods againe, A. may take them againe, becaulc §
he was the wrong doer, and he fhall not take advantage of his
owne wrong.
8. There muft be a fale and contra&; and therefore a faleto
a man of his owne goods in market overt, bindeth not; and like-
wifc a f2le in marlet overt by an infant of fuch tenderneflc of age, g
as it may appearc to the buyer that he i1s within age, or by a ¢ femlc
covert, 1f the buyer know her to be a teme covert (unleffe for fu;x
things as fhe ufually trades for, or by the confent of her bufband)
Lindeth not. £t fic o fanilibus. F
¢ 9. The contra¢t muft be originally and
markect overt,and * not to have the inception out ©
the confummation in the market. b fome |
10. By the common law the property was altered (thoug Uml
0piniﬂns'be to the contrary) by fale in mariket overt, albeit nt?:lli:I
was paid either in refpe& of the freedome of the fatre OF m-mﬂif:
whercein no toll at all was to be paid, or for that many “{’ig by |
charged of payment of toll, as the king, and fome of his fuk:.i" le o f_
charter, and fome by tenure, as ancient demefne, &¢c. where | :

others was to be taken.

! 1 s ine of
‘11. The fale muft not be in the night, but hetween the ”ﬁn'gira *.
he that hath a fawe §
. to hold 1t

et g

wholly made in the
£ the market,and 3
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o wntm diemt, fex duos, vel tres dies, {Fe. where (dies ) is taken for

dies felaris; tor if it fhould be ‘taken for dies naturalis, then
might the fale be made at midnight. And yet the fale that is
made in the night 1s good between the parties, but not to bind =
frangcr that right hath.

(2. A. commit arobbery or felony of the goods of B. the officer
of the king doth feife the goods (in lawfull manner) to the kings
ge. B. purtueth his appeale frefhly, the kings officer, or any other
(:lleth the goods in market overy; B. purfueth his appeale againft
A, untill he hath conviéted him of the fclony, the king fhall make
him refticution of his goods, notwithftanding the fale in market
overt, becaufe of the freih and dibigent {uit and purfuit of record,
the goods were {o* protected thereby, and by the kings {eifure, that
the property of the {ame, being ranguam in cuflodia legis, cannot be
altered by fale in market overt. And by the ftatute of 21 H. 8.

cap. 11. 1t 1s enalted, thatif any felon be of any money, goods, or
chattels, and the faid felon be indited, and atter arraigned of the

fame felony, and found guilty, or othciwife attainted, by reafon of

evidence given by the purty fo robbed, or owner, or by any other
bv their procurement, # tiat the party {o robbed, or owner fthall be
reifored to his {aid money, goods, and chattels. And that the
juftices, &c. have po er by this prefent a&t to award from time to
time writs of reftitution, &c. in like maoner,® as though any fuch
felon were attainted at the {uit of the party in appeale.

S0 as 1n this cafe alfo the party robbed, or owner fhall have re-
[itution, notwithftanding any fale in market overt. See the third
pari of the Inftitutes, cap. Reftitution.  And the reafon of the law
in tiis cafe of reftitution is, tu incourage the owners to purfue the
klons, that tiey might be condignlv punithed, wr pana ad paucos,
metus ae’ omnes perveniat.  And a'though in this rare cafe it may be,
it one may lofe t.e horte which he came to dona fide in market
overt; vet jpoliaius debet ante omnia reftitui. And the old rule,
cavear emptor, Jdotu hold herein: and when two rights come toge-
ther, tiie ancient right is to be preferred.

sad 1t s to be obferved, that none of thefe 12 exceptions are
abi2atd by any a& of parliament, but yct remaine in full
force.

As o ithe focond, we are to confider the ftatute of 2 & 3 Ph. &
Mar. cap. 7. entituled, Sellers of horfes in faires, markets, &c.
Which (becaufe horfe-ftealers may flee farre off in a thort {pace)
ila’th made void the 1ale of hories in market overt in divers cafes.
[ie tenour of which ad enfueth:

Forafinnch as ftollen horfes, mares, and geldings, by thecves
and their confederates, be for the moft part fold, exchanged,
p!ven, or put away in houfes, ftables, backf{ides, and other *
fiiC_I‘fft and privie places of markets and faires, and the toll alfo
privily paid for the fame, whercby the true owners thereof, be-
Hig not able to trie the falthood and covin betwixt the buyer
and feller of fuch horfe, mare, or gelding, 1s by the common
lawes of this realme without remedy :

Be it therefore enacted by the authoritie of this prefent par-

.
tainenty that -the owner, governour, ruler, fcrmor;, fteward,
bailiffe,

VAR 4

See Stamf. P),
Cor. 365. b.

21 1. B. ca. 11,
Nota hoc.

2 Note thefe ab-
folute words for
reftitution, upon
the evidence
given upon this
aCt, there necd-
eth no frefh fuit
to be enquired
of, as we know
by expericnce.

b Thefe words
referre only to
the manner of
the writs of raf-
titution.

2 & 3 Phil, &
Mar- CHP: 7.

* Hercby the
vuigar people
were deceived,
but in law this
changed no pro-
pertyv, as before
it appeareth,
lib, 5. fo. 81,
ubi fupra,

The x. branch.



715

A cortain & fpe-
ciall place tor
the horfe-fuire.

The 2. branch.
A {ufficient per-
fon to take toll,
é¢ keep the hor.-
$iire from 10 of
the clock betore
noon, till fun-
cts

"T'he 5. branch.
. Th: toil ga-
sherer to receive
tac toll betveen
t4cfe houres,

~. and fha!l have
prefently betore
him the parties
to the bargain at
the taking of the
toll.

2. And the
horfe, &c.

4. And fhall
write in a book
the names, fir-
names, & dwei-
Ying places of
the {aid parties,
& the colour,
with one fpeciall
imarke at the
leolt or every
fuch horie, &c.
¥ The g. branch.
‘T'he toll-gather-
or to detiver the
ook o the:
ownery, &¢. of

£ e fae or
anarloet.

‘TLe 5. branch,
L.xe puints to

I ve the property
O the rinint
cwner, &c.

1. ‘I'he horle
flolne mutt be
ridden,See. open-
Iy in the fahe
or market, by
the fpace of an
hour, between
ten of the clock
Botuie noen,

Stat. de 2 & 3 Ph. & Mar. Cap, »,

bailiffe, or chiefe leeper of ‘every faire and market overt Withip
i

- . ‘Eie-' " . "
this realme, and other * the queencs dominions, tha)] before the

feaft of Iafter next, and fo yearly appoint and limit out 3 ¢,
taine and fpeciall open place within the towne, place, ficld ...
circuity where hories, mares, geldings, and colts, hava bi"i{ir;
and fhall be ufed to be {fold in any faire or amarket overt 511
which faid certaine znd open piace, as is aforefaid, there fjhuf[
be by the faid ruler or keeper of the faid faire or market, pL;t
in and appointed one futhcient perfon or more, to take g}
and keep the fame place, from ten of the clocke before ngope
untill fun-fet of every day of the forefaid faire or market upm;
pain to iefe and forfeit for every defaule forty ﬂlillings.

And that every toll-gatherer his deputy or deputics, fhy]
during the time of cvery the {aid falres and markets, take thf:i;
auc and lawfull tolls, for every {uch horfe, mare, geldinr, ;-
colt, at the faid open place to be appointed, as 1s afbrefaidfand |

etwixt the houres of ten c_::«‘f the clocke in the morning, and
the fun-fet of the fame day, if 1t be tendered, and not at any E
other tune or place, and f{hall have prefently before him or
them at the taking of the fame toll the parties to the bargaine, -
exchange, gift, contralt, or putting away of cvery fuch horf,
mare, gelding, or colt, and alfo the {fame horfe. mare, gelding,
and colt fo {old, exchanged, or put away; and fhall then writ,
or caufe to be written in a booke to be kept for that purpofe,
the names, {irnames, and dwelling places ot all the faid par-
ties, and the colour, with one f{peciall marke at the leaft of
every {uch horfe, mare, gelding, or colt, on paine to forfeit at
and for every default contrary to the tenour hereof forty fhil-
lings.
% And the faid toll-gatherer, or keeper of the faid book, fhall
within one day next after every fuch faire or market,bring and
deliver his faid booke to the owner, governour, ruler, {teward,
bailiffe, or chiefe keeper of the faid faire or market, who fhall
then caufe a note to be made of the true number of all horfes,
mares, geldings, and colts fold at the faid market or faire, and
fhall there fubicribe his name, or fet his marke thercunto, upon
paine to him that thall make default therein to lofe and forfet
for every default forty thillings, and alfo to anfwer the partic
orieved by rcafon of the fame his negligence in every b!:fllill .

And be it further cnaéted by the authoritie aforefaid, that
the fule, gift, exchange, or putting away after the laft day of
February now next caming, in any faire or market overl, ?f
any horle, mare, gelding, or colt, that is, or fhall be theevifhiy
ftollen, or felonioufly taken away from any perfon or perlons,
fhall not alter, take away, nor ¢xchange the propertic of any
perfon or perfons to, or trom any {uch horle, mare, gelding, of
colt, unl¢fle the fame horfe, mare, gelding, or colt, {hall be 1n
the time of the faid faire or market, whercin the fame fhall lz!ﬂ
{fo fold, given, exchanged, or put away, openly * ridden, led,

walked, driven, or kept ftanding, by the fpace of one hour‘iﬁi;
ge..
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sother at the legﬂ, betwixt ten of the clocke ] n the morning,
md the fun-fetting, 1n the open place of the f}:ure or maz_*kca:t,
cin horfes are commonly ufed to be foldy * and not within
ard, backfide, or other privie or fecret place; * and
uleffle all the parties to thq bargaine, contraét, Igift, or ex-
change, prefent in the faid faire or maf‘ket, fhzll alio come 1o-
gether, and bring the horfe, mare, gelding, or colt {o {,_pld, eX-
diunoed, given, or put away to the open place appeinted for
he toll-taker, or for the book- keeper, wiere no toll is due, #
.nd there enter, or caufe to be entred their names and dwelling
places in manier as 15 aforefaid, 3 with the colour or celours,
and one {peciall marke at t}le leaflt of every the fame }forfes,
mares, geldings, or colts 1n the toll-takers booke, or in the
keepers booke for that purpofe, .whereux_lto toll is due, as is
sorefaidy © and alfo pay him their toll; if they ought to pay
ay, and if niot, then the buyer to give one penny for the entry
of their names, and executing the other circumftances afore re-
-~ hearfed, to him that fhall write the fame in the faid booke.

And if any horfe, mare, gelding, or colt, that is, or {hall be
theevifhly ftollen, or taken away, fhall after the faid laft day of
February next coming be fold, given, c_xchangeg], or put away
in any faire or market, * and not ufed in all points, according
to the tenour and intent of this eftatute, that then the owner of
cvery fuch horfe, mare, gelding, or colt, fhall and may by force
of this cftatute feife, or take againe the faid horfe, mare, gelding,
or colty or have an action of detinue or replevin for the fame,
any fale, gift, exchange, or putting away of any fuch horfe,
mare, gelding, or colty other then according to this eftatute in
any wife notwithftanding. |

The one halfe of all which forfeitures to be to the king and
queens majeftie, her heires and {fucceflours, and the other to him
or them that will fue for the fame before the juftices of peace,
or 11 any of the king and queenes majefties ordinary courts of
record, by bill, plaint, aétion of debt, or information; in
which {uits no protection, effoine, or wager of law fhall be
allowed, |

And be it enatted by the authoritie aforefaid, that the juftices
ot peace of every place and county, as well within libertics, as
witzout, fhall have authoritiein their {=ffions within the limits of
their authoritie and commtiflion, to enquire, heare, and deter-
mine all offences againft this eftatute, as they may doe any
other matter tryable before them.

Provided alwates, that in every fuch faire and market, where
any tell 1s, por fhall be due, ne leviable by reafon of the free-
dome, liberty, or priviledge of the faid faire or market, the
keeper or keepers of the booke touching the .execution of
this prefent act, fhall take nor exact but one penny upon and for
“Very contract, for his labour in writing the entry concerning
the premifles, in manner and forme, as is before declarad. .

Bt

wher
any hOler’:l Y

T715

and fun-fettingg
or clfe no pros
perty fhili be al«
tered or changed,
This is in af-
ftimance of the
common law.
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The 6. branch.
Vhich is a-ided,,
for, as hath been
aforefaid, toll is
not ever due noe
payable by all
cerfons in faires
& markets, to
thc end that the
book-kereper
may be equivaa
lent in thofe
cales to the toll
recelvers.

‘The 7. branch,
* This maketh
vold the fale in
falie or matket
overty tt the
horfe: be not
uied, &c¢q in al
the faid poiits,
according to the
tenour and in-
tent of this aét,
See for thefe
points in the 13,
4, 5, & 0.
blHnChES.

The 3. branch,

The penalty

to be recovered
betore juftices of
reace, &c.

The g. branch.
Juitices of peace
to heare and de-
termnine all of-
fences againgt
this ftatute.

The 10. branch,

The book-
keepers fee for
his lasour in
writing the entry
of the epngradl.
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v =2 & 3 Phil. &
Mar. Cap. e
Seec2E.3.c.135.
¢ E. 3.¢. 3.

>7 . 6. c. Sl

The 1. branch.
Nota, tor & fur-
ther remedy,
tiiis 1s an act of
ad:iition, cone-
fitting upon fix
points, for the
taving ot the
property ot the
rizhit owner.
A gitty withe
ont valuahie
confideration in
1At et overt,
attereth no

p opurty, as be-
tore nath peen
{faide  This (ta-
tute refllraineth
tine very faley and
stakeeth 1t void,
1t the aét be not
puifuzd, and this
i:rft branch i1s in
the dif-junctive,
unletle cither
thie toll-taker or
boole-lkeeper
fhall and will
talie upon him
perfecl know-
ledire, &c, or
¢e thae he fo
{1ing, or or-
fering to full,
&c. thall bring,
Lo, one futh-
ctent and gredl-

fabeth.z, for the faving of the

Stat. de 31 Elif. Cap. 1g.

But fecing neither the rules of the common-law, nor the Pro
vifions of this aét wrought {o good effelt as was expeéled, theref;r;
a right profitable additionall law was made i» azuo 3 regine B

property of horfes, mares, gel
colts, and fillies, to and for the right owners,
enfueth :

! dings,
which hereafte,

Whergas through the countics of this realme, horfe-fiegl.
ing is growne fo common, as netther in paftures or clofs,
nor hardly in ftables the fame are to be in fafety frop
ftealing, which cnfucth by the rcady buying of the fame
by horle-courfers and others in fome open faires or markets
farre dittant from the owner, and with fuch fpeed as the
owner cannot by purfuit pofiibly help the fame: and # fun-
dry good ordinances have heretofore been 1nade touching
the manner of felling and tolling of horles, mares, geldinys,
and colts in faires and markets, which have not wrought o
good efteét for the reprefling or avoiding of horfe-itealing, as
was expected.

Now for a further remedy in that behalfe, be it enalted by
the authoritie of this prefent parliament, that no perfon after
twenty dayes next after the end of this feffign of parhiament, fhall
in any faire or market, fell; * give, exchapge, or put away any
horfe, mar., gelding, colt, or filly, unlefie * the toll-taxer therc,
or (where no toll 1s paid) the book-kecper, bailifte, or chicfe
officer of the fame faire or market, fhall and will take upon hin
perfect knowledge of the perfon that fo thall feli, or ofter to fel,
give, or exchange any horfe, mare, gelding, colt, or filly, and of
his true chriften name, {irname, and place of dwelling or refln-
cicy, * and fhall enter all the fame his knowledge into a booke
there kept for fale of horfes, 3 or elfe that he fo felling, or oftering
to fll, give, exchange, or put away any horle, mare, celding,
colt, or filly, thall bring unto the toll-taker, or other officer
aforefaid of the fame faire or market, one fufficient or credible
perfon, that can, fhall or will teftifie and declare unto, and
before fuch toll-taker, book-kecper, or other officer, that he
knoweth the party that fo felleth, giveth, exchangeth, or putteth
away {uch horfe, mare, gelding, colt, or filly, and his true name
firname, mylterie, and dwelling place: # and there entcr, o
caufe to beentred in the hooke of the faid toll-taker, or officer
as well the true chriften name, and firname, myfterie, and place
of dwelling or refiancie of him that fo {elleth, giveth, exchangeth,
or puttcth away fuch horfe, mare, gelding, colt, or filly, as of
him that fo thail teftific or avouch his knowledge of the fame
perion, 5 and fhall alfo caufe to be entred the very true price of
valuc that he fhall have for the fame horfe, mare, gelding, colt
or f1lly fo fold.

. ) . 1
ble perivry &v. that fhall avouch, &c. wha vulgarly is called a voucher; and this branch extendet]

to all fales of borfes, in market overt, whether the horfe, &c. be ftolne, or not frolne. lhzr;i
branch, That be fo felling, &c. caufe to be entred the true chriftian pame,and firname, thﬂi‘:”?{:h
nth prantiv

place of dwelling, &e.and the very true price and valuc, See for the 6th pointin the feve

And
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+ And that no perfon fhall take upon him to avouch, teftifie, * Thes.branch.
No perfon take

or declarey that he knoweth the party that {o f{hall 99&:1' to fell, apon him to a.
-ive, cxchange, or put away fuch horfe, mare, gelding, colt, or vouch, unlefie he

ﬁ]lv, unlefle he doe indeed truly

culy declare to the toll-taker, or other officer aforefaid, as well
de chriften name, firname, myf{terie, and place of dwelling and
ofancic of himfelfe, as of him, of;, and for whom he maketh
iich teftimony and avouchment.

And that no toll-taker, or other perfon, keeping any books
o entry of fales of horfes in faires or markets, fhail take or re-
ceive any toll, or make entry of any fale, gift, exchange, or put-
ing away of any hor{e, mare, gelc%mg, colt, or filly, unlefle he
tnoweth the party that fo {clleth, giveth, exchangeth, or puttcth
away any fuch horfe, mare, gelding, colr, or fily, and his true
criften name, firname, myfterie, and place of his dwelling or
refiancie, or the party that fhall and will teftifie and avouch his
wowledge of the fame perfon fo felling, giving, exchanging, or
putting away fuch horfe, mare, gelding, f:olt, or flly, and his
- wrue chriften name, {irname, myfterie, and place of dwelling or
" refiance, and fhall make a perfeét entry into the faid booke of
fuch his knowledge of the perfon, and of the name, firname,
myfterie, and place of the dwelling or refiancie of the fame
perfon, and alfo the true price, or value that fhall be, bona fide,
taken or had, for any fuch horfe, mare, gelding, colt, or filly {o
(old, eiven, exchanged, or put away, fo farre as he can under-
ftand the fame, and then give to the party fo buying, or taking
by gift, exchange, or otherwife, fuch horfe, mare, gelding, colt,
or filly, requiring and paying two pence for the {aine, a true and
perfect note in writing of all the full contents of the fame, {ub-
leribed with his hand, on * paine that every perfon that {o fhall
lell, give, exchange, or put away any horfe, mare, gelding, colt,
or flly, without being knowne to the toll-taker, or other
ofiicer aforefaid, or without bringing fuch a voucher or wit-

know the fame party, and fhall do indeed truly
know, &c.

The 4. branch.
No toli-takergor
book-kesper
thall make any
entry, &c¢ but
upoun the dif-

jundctive in the

Lirit branch.
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The 5. branch,
To give to the
party fo buying,
&c. a true and
perfect note in
writing, &c. ree
quiring and
paying two pence
for the fame.

* Qn pain, &c.

nedle, caufing the fame to be entred as aforefaid, and every
peifon making any untrue teftimony or avouchment in the
behalfe aforefaid, and every toll-taker, book-kecper, or other
oficer of faire or market aforefaid, offending in the premifies
contrary to the true meaning aforcfaid, fhall forfeit for every
ﬁ{t:_h default the fumme of five pounds; but alfo that every fale,
aifi, cxchange, or other putting away of any herfe, mare,
gclding, colt, flly, in faire or market not ufed in all points
dcCording: to the true meaning aforefaid, inall be void: the one
h:l!ﬂ: of all which forfeitures to b= to the qucenes majeftie, her
hu.lres and fiicceflors and the other halfe to him or them that
will fue for the fame before the juitices of peace, or i any of
her majefties ordinary courts of record, by Uill, plaint, action of
debty or information, in which no efioin or protection fhall be

Alowed,
And be it further cnacted, that the juflices of peace of cvery
vhice and county, as well within hiberties as without, thall have
) authoritic

To forfeit five

pounds,

The penalties to
be recovered de-
fore juftices of -
peace, &c.

The. 6 branch,
Juitices or peace
toengnire, heare,
and deterinine,
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The 7. branch.
Exterdeth only
15 hortes. <.
that are {tolne.
‘The fixth point
for the faving o f
the-property «f
chie rightowner.
Altcir this adt
Lo puriv-d nall
noinrts, vet the
tale in ma ket
ove ¢ thaul not

t :kke away the
property, &coif
the owner, &,
cl.ime witiin
fix monetlisy Sc.

Two {uficient
witnedles.
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#* W necan exa-
nmiine witnefles
M A Dt W o man-
ncr, withour aé&t
of parliamecat.

Jprn payment
of fomuch mony
as was boena fide
payed for the
fame,

¥ Wo man can
give an cath im a
new cafe, withe
cu: aét of par-
liament.

The €. branch.
C.ergy taken
from acceflrics,
Ezc. ateer,

Stat. de 31 ElLf. Cap. 12,

authoritie in their feflions within the limits of their authoris
and commiflion, to enquire, heare, and determine g]] ofFencéc
againft this {tatute, as they may doe any other matter tryab]i
before them.

And be it further enactcd, that if any horfe, mare, gelijq, .
colt, or filly, after twenty dayss next cnfuing the end of gy
feflion of parliament, fhall be fiollen, and after fhall be fo)q ;.
open faire or market, and the fome fale fhall be ufed inall pojys !
and circumftances as aforefuid : that yet neverthelefle, the fale |
of any fuch horfe, mare, gelding, colt, or filly, within fix moncths
next after the felony done, fhall not take away the property of :
the owner from whom the fame was ftollen, fo as claime 1},
made within fixe moneths by the party from whom the fipe
was ftollen, or by his exccutors or adminitrators, or by any
other by any of their appointment, at, or in the towne or parifh
where the {fame horfe, mare, gelding, colt, or filly fhall be found,
before the maior or other head officer of the fame townor
parifh, if the fame horfe, mare, gelding, colt, or Ally fhall hap. |
pen to be found in any towne corporate, or market towne, or i
elfc before any juftice of peace of that county neere to the §
place where fuch horfe, mare, gelding, colt, or filly fhall be ;
found, if it be cut of towne corporate, or market towne, and o |
as proote be made within forty daies then next enfuing, by two |
fufficient witnefies to be produced and depofed before fuch 3
head officer or juftice, (¥ who by vertue of this act thall have }
authority to mintiler an oath in that behalfe) that the property §
of the fame borfe, mare, gelding, colt, or flly fo claimed, wis 3
in the party, by, or for whom fuch claime is made, and was flol- §
len from him within fix moncths next before fuch claime of any §
fuch horfc, gelding, mare, colt, or filly, but that the party from }
whom the faid horfe, mare, gelding, colt, or filly was ftollen, %
his exccutors or adminiftrators, fhall and may at all times afier §
notwith{tanding any fuch fale or fales in any faire, or open g
market thereof made, have propertie and power to have, take |
againe, and enjoy the faid horfe, mare, gelding, colt, or i, 3
upon payment or readinefie, or offer to pay to the party that {hall
have the pofleflion and intercft of the {fame horfc, mare, gelding, @
colt, or filly, if he will receive and accept it, {fo much money &
the fame party fhall depofe and fwearc before fuch head ofhicer,
or juftice of peace (* who, by vertue of this act, fhall have
authoritic to minifter and give an oath in that behalfe) that hee
paid for the fame bona fide, without fraud or collufion, any
law, ftatute, or other thing to the contrary thercof in any wik

notwithftanding.

This aét is but an a& (as hath been fzid) of addition to the com-
mon law, and to the a&t of 2 & 3 Phil. & Mar. cap. 7. all ftanding
in force, and muft be purfued.

And be it further enaéed by the authoritie afof‘efaid, thﬂf
after twenty daies after the end of this feffion of parliarnenty V™

n oncly
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onely all acceflaries before fuch felony done, but alfo all accel-
arics after fuch felony, fhall be deprived and put from all benefit
of their clerey, as the principall by {tatuté heretofore made, 1s,

or ought to be.

Spas what by the 12 pointsof the common law, and what by the
15 points of additions by thefc two ftatutes the property of horfes,
% are 1o pr{:ferved, as 1f the owner Be of capacity to underftand
them (being colle€ted together, and explained by odr labours) and
bz vigilant and induftrious to pur{ue the fame, it is almolt tmpofiible
tha: the property of the horfe, &c<. either fiolne, or not {iolne,
hould be altered by any {ale 1n market cvert by him that 15 male

fid.i pojelfor. _
And let the owner or.raler of the faire, the toll-taker, or book-

keeper, and tie avoucher take heed, that they performe the duty
8 cojovned to them by this ftatute, otherwife it will be very penall to
F uem. And hereby good direltion is given to courratiers, horfe-
courfeis how tiey may fafely deale.

Hippocomi,
Mangones equé-
IV

The Expofition of the Statutes of 39 ENf. L[720]
Cip. £. and 21 Jac. Cap. 1. concerning tne

i

Erettion of Hofpitals, and Houfes of Cor-

rection.

1E it enalted by the authoritic of this prefent parliament, 39 Elif cap. o
| that all and every perfon and perfons (1) feifed of an eltate
n fee-limple (2), their heires, exccutors, or aflignes (3), at
his or their wills and pleafures, thall have full powecr, ftrength,
licence, and lawfull authoritie at any time during the {pace of .
twenty veares (4) next enfuing, by deed inrolled in the high
 court of chancerie, to creét (5), found and citablith one or
nore hofpitals (6), meafsns de dien, abiding places, or houles of
Correttion, at his or their will and pleafure, as well for the
wding, fuftentation and rcliefe of the maimed, poore, needy,
O impotent people, as to fet the poore to worke, to have con-
thuance for ever (7), and fro'h time to time to place therein
lich head and members, and fuch number of poore, as to him
his hewres and aflignes fhall {feem convenient: and that the
*;i?lcnligktlb or rhouf.i:s {o founded (‘8),_ qall be incorporated, )
we perpetuall fucceffions (Q) for ever, in falt, deed, and
tmey and of fuch head members, and numbers of poore, needy,
imli?:.;d)o? itnp?tcllt ?e(}ple,’ as fh;llil be 35!,)?-iflt]efjj aﬁiglklleflg
e named by the founder or founders,; his or tnerr
tg;';'i?u;:fiflii{t?rs or aflignes, by any _fu:ch d:::e:fl‘ mr:al}ed :ffm% -
L Io 0 pitally mzafon de diew, abiding place, or. houle ol
+ INST, 4 A cor=
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correction, and the perfons therein placed, thall beincorporatsg
named, and calied by fuch name as the faid founder or foyp.
ders, his heires, cxecutors or aflignes fthall fo linnit, afligne, and
appoint: and the famc hofpit:ll, meafor de dieu, abiding place,
or houfc of corre¢tion fo incorporated and named, fhall be 4
body corporate and politick, and {hall by that name of incg;.

poration have full power, authority, and lawfull capacitie and -

abilitie, to purchale, take, hold, receive, enjoy, and haye to
them and to their fuccefiors for ever, as well goodsand cattells,
4s mannors, lands, tenements; and hereditaments, being frec.
hold, of any perfon or perfons whatfoever. So that the fame
exceed not the yearly value of two hundred pounds above all
charges and reprifes, to any one fuch abiding houfe, hofpital,
micafor de dieny or houfe of correCtion: and fo as the fame, or
any part thereof be not holden of our foveraigne lady the
queene, her heires or fucceflors, immediately in chicfe, or elfe
of cur faid foveraigne lady the queen, or any other perfon by
kmghts-fervice, without licence or writ of ad -quod damnun,
or the {tatute of mortmain, or any other ftatute or law to the

contrary notwithftanding. And that the fame hoipitatl, meafes |

eeallh o a—ma sk sl aa —a

|

de dieiiy abiding place, or houfe of corretion, and the perfons |
fo being incorporated, founded and named, thall have full power -

and lawfull authoritic by the true name of the incorporation §
thereof, to fue and to be fued, implead and to be impleaded, to §
anfwei and to be anfwered unto, in all manner of courts and §
places that now arc, or hereafter thall be withia this realinc, §

as well temporall as fpiritually inall manner of {uits whatlocver, 3

and of what nature and kind foever fuch fuiis or actions be or §
{hall be: and that the fame hofpitally meaforn de dieu, abiding §
place, or houfe of correction, fhall have and enjoy for ever fuch |

a common feale or feales, as by the faid founder or founders, §

his or their heires, executors or aflignes fhall be in wntmng 4

under his or their hand and feale afligned (10), named or ap~ §

pointed: whereby the fame corporation ‘fhall or may fealc any 3
maner of inflrument touching the fame incorporation, and the -
lands, tenements, hereditaments, goods, or other things thereto
belonging, or in any wife touching or concerning the ame.
And further thall be ordered, direéted, and vifited, placed, of §

upon juit caufe difplaced (11) by fuch perfon or perfons, bodies §

politick or corporate, their hetres, fucceflors or aflignes, s hall

be nominated or afligned by the founder or founders therfofi ‘i
their heircs or aflignes, according to fuch rules, {tatutes, anc

o

' : ] d
ordinances, as fhall be fet forth, made, devifed, or e{tnbllﬂ]{:n‘
by the faid founder or founders, their heires or aiﬁgncﬁaam
writing under his or their hand and feale, not being repugh™*y

[ EI‘IV
or contrary to the lawes and ftatutes of this realme, any Jar 3

{tatute, cuftome, ufage, or other thing whatfoever to the ;:iz'
trary in any wifé notwithftanding, And that 1t {hall be law-§

! ' he al-
tull unto the founder or founders, his and their heires o
fignes, upon the death or sremoving of any head. or mem

her

any s
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.y fuch corporation, to place one other in the roome of him
hat dyeth, or 18 removed fucceflively for ever.

Provided alwaies, that all leafes, grants, conveyances, or .
eftates, to be made by any corporation {o to be founded as afore- :
(id, exceeding the number of one and twenty yeares, and that
in poffeffron, and whereupon the accuftomable yearly rent, or
more, by the greater part of twenty yeares next before the
making of fuch leafe, fball not be referved and yearly payable,
hall be void: faving to all perfons, bodies politick and cor-
porate, their heires and fucceflors (other then the founders and
givers, their heires and {ucceflors) all fuch right, title, claime,
roffefiion, rents, fervices, commons, demands, intereft, and
profits, which they or any of them fhall have, or of right ought
to have, of, in or to any the lands, tenements, or hereditaments;
hereafter to be given, limited or afligned in forme aforefaid,
in as ample manner, as if this ftatute had never been had or
made.

Provided allo, that this act, or any thing therein contained,
fhall not extend to enable any perfon or perfons, being within
we, women covert without their hufbands, or of non fane
memoriey to make any fuch corporation, or to endow the fame:
any thing in this prefent act to the contrary thercof in any wife
notwithftanding.

Provided alwaies, that no {uch hefpitall, meafon de dieu, abid- -
g place, or houfe of correction fhall be ercéted, founded, or
ncorporaied by force of this act, unleile upon ti:e foundation,
- or ercction thereof, the fame be endowed for ¢ver with lands,
enements, cr hereditaments of the cleare yearly value of ten
prunds by the yeare. .

Provided alio, and be it further enaéted, that no fuch incor-
poration to be founded by force of this aét, fhall at any time
hereafter doe or fuffer to be done (12) any aét or thing, where-
by, or by meanes whereof any of the lands, tenements, heredi-
tments, {tocke, goods or chattels of fuch incorporation, or any [ 722
cltate, intereft, pofleffion, or property, of, or in the fame, or any
of them fhall be vefted or transferred in or to any other what-
loever, contrary to the true meaning of this a&t: and that
luch conftruction fhall be made upon this act as thall be mofk
beneficiall and available for the maintenance of the poore, and
for reprefling and avoiding of all aéts and devices to be_invent-
¢, or put in ure contrary to the true meaning of this alt,

21 Jac. 1, made perpetuall.

’ (1) That all and cvery perfon and perfons.] Thefe words regularly
‘céxtend to any body politick or corporate, but not to iuch as
i refrained by any a€t of parliament to alien, &c. but doth ex-

E“.d 0 {uch bodies politick and corporate as may alien: as
Hors and comminalties, bayliffes and burgefles, &c. and the

like, and 1o all other perfons whatfoever. .
4 A 2 This
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See hereafter the  This aét enables not perfons within dge, or feme coverts wirios
i’;}’;;"’ tothis  their hufbaunds, of o compos menlis, or any other perfons dijalleg
Sce li. 6. fol. 62. DY 12w, to found, &e.
b. 22 E. 3. co- This 15 a very beneficiall law : for the charges of INCOrporation
ron. 276. and of the licence of mortmaine in thefe dayes grow o grea by
Sed abindais  one meanes or other, as it hath difcouraged many men to ynder.
;‘::j“”“ take thefe pious and charitable workes, whereas in former timgg
' fuch workes of piety and charity for the poore did ever pafle j;
, ﬁrr.wzz pfn{{%’?f.ﬁ, and {o we hGpe to {ee 1t againc.
‘ﬁflmrﬂni"thclm:— (2) JSe“yc;‘(z" of any eflate ixn fi’a’:/;mp].{‘, ‘55{‘] Firft, the mannors,
Ipitais, &¢.mult 1anydsg, tenements, or hereditaments, whercof the endowment i
be endowed, . : :
made, mult be of an eftate in fee-fimple, either abfolute, condi.
tzonall, or qualified. 2. They muft be free-hold. 3. They muft
be of the clearc ycearly valuc of 10 pounds by the yeare, or more,
and not exceeding the yearly value of zoo pounds by the yeare
above all charges and reprifes. 4. They, or any part thercof
mult not be holden of the king 1mmediately in chiefe, or of the
king, or of any other perfon by knights-fervice. DBut 1f the firl
indowment Le of the yearly value of 10 pounds or more, and under
the yearly valve of 2co pounds they may purchafe (or any may
oive to them) mannors, lands, tenements, or hereditaments, having
the aforefaid foure qualities, untill they have mannors, lands, tene-
ments, or hereditaments, to the vearly value of 200 pounds, above
all chiarges and reprifes by force of this alt of parliament, without
any licence of mortmaine,

But i1f they be at the time of the foundation or indowment of the
vearly value of 200 pounds, or under, and afterwards they become
of greater value by cood hufbandry, rifing of prices, fudden ac-
cidents, as by efcheat, or otherwile, they fhall continue goodto be
enjoved by the hofpitall, &c. albeit they be above the yearly 1.'&11'11:
of 200 pounds: for the vearly value mult be accounted u'lth]‘!‘i

his i*atute, as it was at the time of the indowment made. Allo
goods and chattels (reall or perfonall) they may take of what valwe §
loever.

(3) Their beives, execntors, or alfienes.] That 1s, when the tenant
1n fee-fimple that hath not time to found himiclte, fhall appoint his
heires, executors, or aflignes to doe the fame; and yet 1t he make
310 appointovent, his heires or aflignes may doe 1t.

(4) Daring the fpace of 20 yeares.] This act is made perpetuall
by the ftatute of 21 Jac, regia, cap. I. as more at large fhall be
fhewed when we come to it. o

(5) By deed inroll:d in tle bish ccurt of chancery to eredy <4
It cannot be creéted by any other inftrament, conveyance, O al-
furance, but by dced inrolled in the chancery. This deed need not
be inrollel in the chancery within 6 moneths after the date, but at
any time after (but the fooncr the fafer.y And this dee.d need ﬂﬂj
{ 723 ] to'beindeated, but a deed poll fufliceth. It is good, if the de

bee in paper, but it muft bee iniolled in parchment. »

(6) Que or more bopitalls, mcafpirs de dicu, abiding place, of I’f'fjf

of coirveition.] 'I'he firlt three are exprefled to be for the ﬁndfnﬂ ;

fullentation and reliefe of the maimed, poore, needy, OfF 1mEdfe']f

people ia the dis-jun&ive. And the fourth, wiz. the houies © §
corredtion, to {et the poore to worke.

v
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7% have continnance for ever.] ‘The founder cannot ervelt,
f thefe for yeares, lives, or any other limited time, but for

(7)

Lc.oany O
evet. | ) ) i
And that the fame bofpitalls, or henfes fo founded, Se.] 'That

(3) . :
. founded by dced inrolled in the chancerv.

J1":mzz’ﬁrc? is not onely fundamentum p:nere, fer: jacerc, but alfo fir-
ity foi ffabilzre.

(9) Sheddl be im:m*parmedf and Zrz:-?'.)e perpetuall ﬁzf*aﬂ?m, &e.
el forafmuch as the hofpitall, &c. 1s not properly ncerporated,
bt the perfons thercin placed, &c. are to be mc:orpom.ted; there-
e it 15 in the next claufe added, And that {uch hofpitall, 2zeafor
4 Jicw, abiding place, or houfe of correétion, # and the perfons
Corein placed fhall be incorporated, named, and called by fuch.
cme as the faid tounder or founders, his heires, executors, or al-
fignes (hall {o (that 1s, by any {ych deed mrczlled) l_umt, afligne,
ad appoint.  So as the perfons, to be by this at incorporated,
muit he there placed and named, when the founder civeth them
their name of incorporation : for the parliament 1ncorporateth
them, and the founder giveth them only their name.

Now it is neceflary, for the better furtherance of thefe godly
and charitable works, to fet downe a prefident warrantable by the
Lid 2&s.  And forafmuch as by this aft it muft be done by deed
(which mull have writing, {ealing, and delivery) and not by a
wiitine only 3 it is the fureft way to have it by deed indented, be-
tween the founder of the one vart, and A. B. &c. of the other
- part, which the founder may feale and deliver to A. B. &c. ac-
knowledge it, and caufe it to be inrolled in the chancery: for in-
rolled 1t cannot be 1 any other court.

This indenture made the firlt day of May, in the firft yeare of
the reigne of our foveraigne lord king Charles, by the grace of
Gud, &c. between A. B. of B. in the county of C. efquire of the
one part, and C. D, K. F. &c. of the other part, witnefleth, that
whereas the faid A. B. of his charitible affeétion and diupofition
hata creéled and founded certaine buillings and edifices upon a
parcell of ground in the parith of F. in the faid county of C. lying
betveen the &c. to be an holpitall, for the fnding, fuftentation,
and redtefe of poore and impotent people. to have continaance for
cver,  And by thefe prefents the {fuid A. B. doth found, erect, and
aablith the fame for an hof»itall of poore and impotent people,
¢ have continuance for ever.
athority given to the faid A. B. by the flatute or ftatutes in that
Qle provided, the faid A. B. doth by thele prefents limit, aifligne,
and appoint, that the faid nofpitall, and the poore and impotent
perlons therein placed, wiz. D.E. E.F. F.G. &c¢. to the number
of (hall for ever hereafter be incorporated by the namec of
tl}ﬁ_ mafler and brethren of the hofpitall of the holy and individed
Trinity of I, in the faid county of C. And further, the fid A. B.
doth by thefe prefents name and appoint the faid D. . . F. F. G,
¢, to be prefent brethren of the {aid hofpitall, and the fuid D. E.
0 be prefent mafter of the faid hofpitall, and that by the name of
the matter and brethren, they fhall have full power and authority,
and lawfull capacity and ability to purchafe, take, hold, reccive
and enjoy, and have to them, and their fucceflors for ever, as
well * 000ds” and chattels, as mannors, lands, tenements, and he-
tednaments, being free-hold, of any perfon or perfons what{oever,

4 A3 according

And according to the power and

723

Vid, in le cafe de
Surttons Hofpi-
tal!, Ihib. 10, fol.
23. i

* Note thele

words.

A prefident of

incnrpm ation by

force of this fla-

tute.

{and abbutell
the fame.)

* Nota, they
may take, with-
outanyreltraint,
goods and chat-
tels, aswell reall,
perfonall and
mixt, to what
value fogver.
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according to the forme and effcCts of the fiatutes in that eafe gy
and provided. And that the {ame hofpitall, &c. and the perfﬁe
. . " N3
fo being incorporated, founded and named, thall have full poy,
and lawfull authority by the faid name of mafter and brethre, &;
to fue, and to be fued, implead and be impleaded, to anfwer ang o
[ 724 ] be anfwered unto in all manner of courts and places withia thjs
| realme, as well temporall as {pirituall, in all manner of fuits why.
foever, and of what nature and kind whatfoever {uch fuits or afjgy
be, or thall be. And the faid A. B, doth by thefe prefents afiipn
name and appoint, that the faid mafter and brethren, and their fuc.
ceiTors for ever hereafter fhall have a common {eale, with a ¢roffe
graven therein, and in the circumference thereof, figillum bofpital;
JanZa Trinitatis de F. whereby the faid mafter and brethren, ang
their fucceflors, Thail or may feale any manner of inftruments touch.
ing the {ame incorporation, and the lands, tenements and heredita,
ments, goods, cr other things thereto belonging, or in any wife
touching or concerning the fame.  And that 1t fhall be lawfull for
the faid A. B. during his life, upon the death or removing of the
{aid mafter, or any of the faid brethren, to place one other in the
roome of him that dyeth, or is removed. And after the death of
the faid A. B. it fhall be lawfull for the parfon of the faid towne :
of F. and the church-wardens of the {fame for the time being, fuc- '
ceflively for cver after the deceafe of the {aid A. B. upon the death .
or removing of the mafter, or any of the brethren of the {ad hol.
pitall, to place onc other in the roome of him that dyed, or 15 re-
moved, fucceflively for ever. In witnefle whereof, &c. |
=2 E. 4. tite And albeit that the onely eflentiall point that the founder 1s to
Grant 30.1i. 10. doe in this cafe is, to appoint and give a name to the corporation,
fol. 30.b. & 32. ot by way of illuftration we have thought it fit to adde fo much
2. 1n fe eafe de . - . . _,
Suttons how as we have done, following the very words and eftect of this adh
fpitall. And although that at the common law a corporation may be of an
hofpitall that is iz poteffate of certaine perfons to be governours of ;
the hofpitall, znd not of the perfons placed therein, yet the fafell
and furcft way upon this ftatute is, firft to prepare the hofpitall, and %
to place the poore therein, and to incorporate the perfons thereln §
placed. And this we hold by reafon of the faid words in this act, ¢
wix. And that fuch hofpitall, &c. and the perfons therem placed §
fhall be incorporated, &c. 3
(10) Such a common feale or feals, as by the Jounder or Sfounders, e, §
fhall e affigned.] It is neceflary to be knowne, who fhall be fudto g
be founder or founders, for the better underftanding of the claufes 3
fubfequent in this act. o
Such onely are faid to be founder or founders within this act, 28
are fcifed of an eftate in fee-fimple of any mannors, land§, tenee
ments, or bereditaments, having the foure qualities aforefaid, and
48. a7 p.22.  giveth the fame at the firft foundation of the hofpitall, &c. 10 th?
aujudge lib. 3. incorporation of the hofpitall. For it is a fure rule, that he or they
fol. 74 a-inle  thar gjve the firft pofleflions, is the founder or foundexrs.

E;i;dsdj?f;f Byt then 1t is demanded, what if R.S. citizen of I.ondon, by his
wicl, laft will and teflament do devife, that his executors fhall beftow 2

thoufznd pounds in purchafe of lands, tenements, Or he_redntament%
and that an hofpitall fhall thereupon be builded and incorporaté
for the fuftgntation and reliefe of poore and impotent . people, 3
dyeth: the executors purchafe lands, tenements and hereditaments

- Jv v having the faid foute
of the yemlx Y;}lue of threefcore Pnunds; having qualises
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uilitics, and caufe the eftate to be.taken to certzine perfons and
heir heires, and build thercupon an hofpitall, and place therein
core and impotent people : in this and the like cafes the perfons
that have the eftate mn fee fimple in the lands, tenements, and he-
reditaments, are by the purview of this ftatute to be founders, and
.o doe all things that this act doth appoint the foundcr or founders
1o doe. But when they name the corporation, it fhali be well and
worthily done to name the corporation by the name of the mafler
and brethren of the hofpitall ot the holy and undivided T'rinity,
founded in F. in the county of C. at the onely cofls and charges
of the faid R. S. or the Itke s fo as the charitable intention of the
faid R. S, may be had in remembrance, with fome jult recitall in
the beginning of the deed of foundation of the truth of the cafe.

The next thing that 1s to be done after the incorporation, 1s to
convey the lands, tenements and hemd_'imments to the {aid incor-
poration, which may be done {afely, with greater facility and lefie
charge, by bargaine and f{ale by deed 1udented and inrolled {ac-
cording to the ftatute of 27 H. 8. cap. 16.) between the founder or
jounders of the one part, and the mafter and brethren, &c. of the
other part, in confideration of five fhillings in hand paid by the
mafter of the {aid hofpitall (for himfclfe and for his brethren) and
of other five fhiliings in hand paid by the faid mafter and brethren,
&c. whereof you may have a prefident in the tenth 'booke of my
reports 1n the cafe of Suttons hofpitall, fol. 17. b. & 34. a. r¢/pons
al 9. cbjecticrn, which judgement is after allowed and ratified by
alt oi parliament, amno 4 regis Caroli. And this bargaine and
fale to be a day or two, or fomec fhort time after the 1ncorporation.
But now Ict us returne to our aét of parliamenit.

(11) dud further fhall be ordered and wvifired, placed, or upon ju/?
caufe difplaced, e, ] And forafmuch as nothing can profper and
continue, without good rule and government, the next thing to be
done after the lands, &c. be conveyed unto them is, that the foun-
der or founders fhall fet forth, make, devife and eftablith in writing
under his or their hand and feale (for fo it muft be by force of this
alt) fuch rules, locall ftatutes and ordinances for the order, direc-
tion, vifitation, placing, or upon juft caufe difplacing of fuch mafter
and brethren by fuch perfon or perfons, bodies politick or corpo-
rate, their heirs, {uccefiors or aflignes, as fhall be nominated or af-
hgued by the * founder or founders, the fiid rules, locall ftatutes
and ordinances being not repugnant or contrary to the lawes and
ftatutes of the realme. And thele orders, &c. to containe (amongit
many others) two efpeciall things, wiz. daily prayer to Almighty
God: and that the mafter and brethren be not idle, but that they
and every of them exercife fuch worke meet for them, as the parfon
of the parifh, and the church-wardens (or fuch other as the foun-
der fhall name) fhall appoint or allow of, and to take a weekly ac-
count thereof, And thefe orders, &c. to beare date after the bar-
gitne and fale, and it is good to have them inrolled.

(12) Prowided alfo, and be it Sfurther enaed, that no fuch corpo-
ration to be founded by force of this alt, /ball at any time hereafter doe,
or Jufjer to be doue, &e.] This claufe of reftraint in this act 1s as
torcible, and rather more then the reftraint by the ftatute of 13 Elif.
¢ap. ¥o. And therefore hereby they are difabled as well to make

2Ny conveyance to the king, as to any fubje, contrary to the true

Hcaning of the act,
44 4
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27 H. 8. ca. 106.
Scze betore the

-expofition of

this flatute.

Lib. 10. fol. 17.
& 34. in the cufe
of Suttons ho-
fpitall.
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Stat. de 21 Jac. Cap. 1.

Perufe well the ftatute in printin 13 Ehfl cap. 17. for the ere
tion and foundation of an hofpitall by Robert earle of Leice({e;
which was the patcrne whereby this act was framed. --gpd feé
the orders and locall ftatates made by him, for they were dgpe b
good advice, and have had good efielt. Y

The Statute of 21 Jac. Regis, Cap. 1. concerne
ing ilolpitalls, and Houles of Correction,

%ﬁ;/“ HitREAS in the parliament held in the nine and thirtieth
yeare of the reigne of the late queen Elifabeth of happy
menory, a good law was madey entituled, An act for erecling
of holpitalls, or abiding and working houfes for the poore:
but the power, licence and authoritie given by the faid ftatute,
to crect, found, and eftablifh fuch houfes and abiding places, as
are therein mentioned, was confined to the fpace of twenty
ycares then next enfuing, which faid time is now expired,

Be 1t therefore enacted by the authoritic of this prefent par-
liament, that the faid aét, and all things therein contained, thall
from henceforth be revived, and madc perpetuall to have con-
tinuance for ever (1), |

And be it alfo enated, that all hofpitalls, meafons de dicn, and
abiding places for poore, lame, maimed and impotent people, or
jor houles of corrcéiion, at any time fince the faid twenty yeares
expired, crected (2), founded or made, or at any time hore-
after to be erected, founded or made, according to the purport
of the faid ftatute, fhall be incorporated, and have perpetuall
fuccefiion and capacitie, to have, take and enjoy all other pri-
viledges, benefits, and immunities, to all intents and purpofes,
according to the provifions, tenour, purport and true meanng
of the faid adt, as if the fame had been made, founded, or en-

dowed within the fpace of twenty yeares next enfuing the faid
ftatute, Stat. 43 EL 4.

(1) That the fuid aZ, and all things thereis contained, from ko

Jereh be revived, and miade porpetuall 1o hawve continuance for eV .}

‘T'hefe words [ made perpetuall, and have continuance for E}’ff]
have made the faid a& of 39 Elif. and all things therein contained
(at the making thereof but a probationer for zo ycares long fince
cxpired) now by this act perpetuall, and to have contipuance
for ever. _ |

(2) That all hofpitals, meajons deé diew for the poores Fe. or for
* boufes of correilion, ar any time fince ihe jaid twventy yeares expirtdy

fc aviding places grefiel, (5e.] Whereas fome hofpitalls, &c. or houfes of correction
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were founded after the faid twenty yeares expired, acgerdmgtﬁg
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