'CEP' 25,:, Wt ﬁm- f‘eC()llau

Here it is to be obferved, that every man fhill plead that, which
is apt and pertinent to his cafe; and therefore a diff:ifor that is
not tenant of the fand fhall not plead any tning  hat concerns the
tenantie of the land, as a relcalciof all attions realls, but fhall
plead 2 releafe of attions periunalls, or any other plea that deth
excule himfelf of damages.

(20) Et fi illa exceptio proponatur per dalivum, non propter hoc
di fferatur captio alfife, nec Judicium, Super vefetnutione tencment!, &c.
+n an affife, as by this branch 1t appeareth, tae bailife cannot p}ef'td
any matter of record, either in barre or to the \.ls;rit_:_:.:I for the bai}:fe
cannot plead 2ny matter, or any plea out of the point cf the aflife,
nor any thing that 1s not triable by the afiife, nor any plea which
he cannot conclude, £ £ trove ne foir nzl tort, nul diffeiftn. Hereby
it appeareth what trea{sre may be found in the mines of thefe
ancient ftatuates.

And if therefore the bailife do plead nny matter of recerd, yet
the jultices fhall procecd, &c. and give judgement; bui then the
defendant vamed 1n the aflife may come unto the juftices, and ve-
rifie that there was fuch a matter of record, ¢, and he {hall have
a ceruncate of 2flife by force of this adx.

And the writ thatis given in this cafe is after judeement, but
¢he certificate of affife that was at the common law was after ver-
dil; and opefore or after judgsement when the verdiét was not
well examined by the juilices, &c. the jultices of office might ex-
amine it, whereof we need not to treat any further 1 this place,
for that this ftatute doth not extend to that lkinde of certifizate;
onely I may note two things, 1. That when the recoznitors of the
aflife give a ful] generall verdilt, there lyeth no certificate at the
common law, =z, That if any of the recognitors of the aflife that
gave the verdict died, the certificate failed at the common law,
for it was to {upply the defet of their former verdi&t: fee here-
after more of this matter in this chapter.

. Note the words of the affife are attachias ewm, wel balivum fjunm,
Se. And the bayliffe plead in his own name; Z. 4¢ C. languamn
balives A, de B. dicit + and not 4. de B. per balivum fins:.

(21) Foderr modo fz dy‘}:xdz’ﬂ;, contra queem tranfivit affifa, in jua
abfentiq oftendar charias, wel quier’ clam’, &c.] This branch doth not
onely extend to au affife of novel diflzifin, but to the affife of dar-
Ve prefentment, juris utvum, and aflifc of mordaunc’, and fome have
thought to an atcaint alfo : fo as the tenant fhall not onely have a
certificate of an affife by the former branch upon matter of record,
but alfo by this branch upon deeds and quiet claimes, and the rea-
{on thcr_eot: 1s, for that the bayliffe could not plead the fame.

And it is to be obferved, that afier the bayly hath pleaded to
;he aflife, the tenant may come before the aflife taken, thouch it
thz-ftil; the aflife awarded, and plead any deed, guict-claime, or
i Sjtter o{_f cer_tlﬁcatg, and f{hall not bee driven after the affife
and the C. to {ue his certificate upon this aé to trouble the tenant

recogniters of the aflife, guia frufra fit per plura, quod ficrs
Qoteft per pauciora.

(22) Pensye Jacias jurat® ejufdem affifcc : et fi per werediGum ju-
Upon this branch it hath been conceived, that albeit
he former recognitors be dead, that it fhall be tried
and by others ; for though this a&t doth ordain that
fhall be awarded to the jurors of the fame afiife, y}ft

the
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Weftm. fecond. Cap. 20,

the fubfequent words be, er /7 per wercdidium juratorum, and fah
not pradioruwn s {o as upon this alt an addition may be made,

In an afiife the plaintiffe made title to ten marks rent by fpe.
cialty of the graunt of the tenant, and the aflife was taken by de-
fault, and after the tenant upon fhewing of a deed of defeafunce
of the fame rent upon certain cenditions to be performed on the
plaintiffes part, or otherwife the rent 10 ceale, which he aversed
to be broken, which deed of defeafance did beare date in a forein
county, wiz. in London, whercupon a certilicate upon this fatete
was prayed beforc the juftices of aflife, who adjourned the [ame in
bank to be refolved, whether a certificate did hie upon this forein
defeafaunce : where it was awarded that the certificate was main.
tainable, and that the decd of defeafance being denied fhould be
tried in London, where it was found for the tcunant, whereupon
the certificate was remaunded to be talzen in the county where
the aflife was brought: out of this record three things are tobee
obferved.

1. T'hat a certificate doth lie upon a defeafance bearing date in
a forcin county (as well as upon a charter or acquitance) whicn
was tried by jurors of that forein county, and by none of the re-
cognitors of the affife.

2. That a certificate lieth by this a&t upon a recovery by de-
fault, as well as where the tenant pleadeth by bayly to the afhfe.

3. That the certificate muft be fued and adjudged in the county
where the affife was fued.

(23) Nec capiat vic’ de catero bovem a diffeifito, Jed a diffeifitare
tantum.] This exe which the fhenffe tooke was nct any reward
for doing of his office (pro officio fuo exequends) for that was pro-
hibited by the ftatute of W. 1. cap. 26. but this was a duty due
by auncient cuftome after the caufe ended. -

But where it was due onely from the difleifor, the theriffe before
this act did alfo incroach the like upon the difleifee, which is re-
ftrained by this a&, and to be taken onely of the wrong doer,
and neither of the diffeifee. nor of the tenant that 1s no d]iﬂt'nﬂ){'.

(24) Et fi plures fint diffcifstores 1u uno ffrew.e_m?:zfuat, ::zfufﬂmuﬁff
ds uno bove fit coutentns.] T'his branch is in affirmance of the Jaw,
for fecing they are joyned in one writ, they are as 10 this pulr-
pofe butas one difleifor, and therefore but one oxc is due unto the
therifte. _

A man that is indi®ted and arraigned for two felonies, fhall P‘T{
but for one deliverance onely, for though the felonies be feveral;
yet the perfon that is delivered 1s but one. | Herein

(25) Nec exigat bovem, nift de precio §.5. wel preciun. ] lerfor
the makers of this law did adde this branch very provident Yfr -
there is nothing more incertaine then prices of things which Ultére
times rife and fall, and fpecialiy of vittuals, and therefort;dlnﬂt
having {et down the price of the oxe, they adde, 1f that fhou o-
bee the juft price of the oxe, which they forefaw might not

tinue Iong, then the fheriffe fhould have 5.s.
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] N brevibus de rediffetfina adjud;-

centur de catero dainna 1z duplo :
et fint rediffeifitores de ceetero irre-
plegiabiles  per  commine breve. FEt
ficit in flatuto de Aderton provifum
fuit illud breve de bis qui differfit
fuerinty pofiquam_recuperavérint fer
Jifam nove diffeiftnce, mortis ante-
celforisy aut fev alias juratas nlterins
de catero habeat tllud breve locuin ii
iliis qui recuperaverint per defaltam,
redditioncin, aut alio mode fine recoy-
aitione affifarum vel juratarum.

(15 H. 7, L%, 1 Inft. 154. 20 H.

XXVI.

N writs of redifieifin from hence-

forth double damages fhall be
awarded, and the rediffeifors fhall not
be repleviable hereafter by the com-
mon writ. Andlike as in the ftatute
of IMerton the {ame writ was pro-
vided for fuch as were dificifed after
they had recovered by affife of novel
difleifin, of mortdaunceftor, or other
jurates; even fo from henceforth the
fame writ {hall further hold place for
them that fhall recover by default,
reddition, or otherwiie, without re-
cornition of afliles or jurates.

3. ¢ 3. 52 H. 3. c. 3. Raft. 538.)

By the ftatute of Merton both the writ of redife//f7, and of the Merton, cap. 3.

poft diffeifin were oiven.

LThis ftatute 1s an act addittonall in three {everall points.
I. Where the ftatute of Merton gave but fingle damages, this

alt doth give double damages both in the redifeiffz and pof? dif-
Je:tzy but the jury is to give the fingle, and the court is to double
em,

2. Where notwithftanding the ftatute of Merton and of Mare-
brilge, cap. 8. he micht be replevied by the common writ, yet by
this aét he cannot {o be.

3. Where the ftatute of Merton extended onely to rediffeifins
upon recoverics in aflife of nowel difféifin by verdi& of the recog-
nitors, and to poft difzi/ins upon recoveries by verdit onely; this
att doth extend to recoverics by default, reddition, awut alio mnodo,
S upon demurrer, &c. {o as hereby the rediffeifin, and poff diffifin
aoe lie in many more cafes then they lay betore.
br‘S]:c before in the expofition of the ftatute of Merton and Marle-

| H gf;‘_
d_;_f_an aliife be brought againtt A, and B. and A. is found the
t]}:jctror: and B. the tenant, and the plaintiffe recovereth, and B.
n;) ?';I;;gt‘ cllgcxfcth the PI:}%ntxﬁe again, the P]%lilntlﬂ'.ﬂ fhall have
e &J;z'zf.f, ut a pof? (f{ffﬁﬂ, becaufe a wa’ﬁ%ﬂ lieth not but
MO lum that was party to the former difleifin.

iL Tusy. | 4 C C A P.

Marib. cap. 2.

[ 417 ]
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8 foft diem datum prece
, 11 cafi in que partes
confeitinit venive fing ¢fjinio.

+ Weftm. {fecond.

CAP. XXVIL

AFTER any hath put himfulf to

an inquets, an efioin thall be
allowed him at the next day; but all
the other days following, the takin:
of the inqueft {hall not be delaved
by the efloin, whether he wrere ol
{foined beforey or noj netther {hal
any cfloin be allowed after day ¢iven
prece partiumy in cafe wilere the
partics conlent to come without
ciloin.

10y 1fitionlsy  frue

o, IVec

l'_!r,
-"-u.-""i-

(T; z. Effoin, 15. 81. 83. 130. Dler, 224. 524. Bro. Parl. 5. Raft. 297.)

Ce 3-Te

The flatate of Marlebridee did provide, RLued pofiquan: aligiis

pryuerit 42 i# ZrgiLfiliciiein aliguan, E5c. 1262 Dabobit nifi wnicne: -

socium, e By which flatute it was not certainly limited wien

he fhould have that onc efloine, and ‘thercof enfucd a great mit-

r

chicfe, for the defendant would rot be efioined but at the ez
corprs, and then the jurors fhovld lofe their iffues, and ¢ In-
queit fiould not bee taken, to the great vexation and lojic of the
Jurors,

And therefore this flatute chiefly for the eafe of the jurors e
videth, that the defendant thould have but onc efioine, and that
ciloine mull be at the next day, and thatis at the werire fuons
and if he negle@ that next time, he fhall never have 1t after.

his act is to be intended onely of a plea perfonall, andof 2
common cffoinc, and not of an efivine e jeirvice le roys {or that .I:"‘!_
may caft when he will. Sce the expoiition upon the flawte of
Viorichridee, cap. 1 3.

And aib-it the words of this aét are gcneraﬂ, yet 1t muﬁ' he -
derttood oncly in cafes where an ciivine doth he, which 15 Inlplll‘tl
by this word «locetur, and therefore if the defendant come in by
exigent, OF copi corprs, and joyne iflce ad proximum dients e cannot
be efloined, for that he either rewaineth in ward, or croeth by
mainprife, and therefore befere this fatute could not be efloined s
a2nd this 1= 2 branch of reftraint, and not of enlargement. *i

(1) Neo admittatur effeunici poff dier: datun jprece part furs. | A“f |
the reafon is, for that feeing this day is given by the prayer &%
agreement of the parties without any effoine, Lhis fatute “ﬂ'.'j
nalt, that poft diem datuwm prece partianz, nO effoine fhall be 2
naiticd. |
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Cap. 29- Weftm. fecondex

CAP. XXVIIL

UM per fatutum IZeffm. 1. fla- VVH EREAS by the fltatute of
tuatur quod poffquam terentes [e- Welbiminlter the Firft, it was -
mel comparuerint in curia, non allo- provided, that after the tenaiits have
cetur cts effoniam in brevidus affifarum  once appearcd in the court, no of-
(1): codemn modr (2) de cetero obfer- foin fthould be allowed them in wrirs

wetur de petentibius. of aflifcs; in like manner it {hall be
ffom henceforth obferved againic the
demandants.

W. 1. cap. 41.  (Fitz. Efloin, 635, 66. 63, 69. 73. 149. Raft. 316.)

(1) Iu brewibus afftfarum.] This aét extendeth not to aflifes of
wvel difleiflin no more then the {aid {tatute of W. 1. here recited
coth: {se Dbefore the expolition of the fratute of W, . aund the
rather for that this alt faith de pesenzibas, and the plaintiffe in an
alitfe of novel diffeifin is called guerens and not perens, bat this aét
extendeth to mordaunc’, juris atrum, and attaints, and doth re-
medy tne milchiefe of the demandants fide, which was omitted in
tie ftatute of W. 1. And note that a writ of atruaint is here com-
prehended under this word 4%z, becaufe it hath the quality of an
aife, wiz, to have a jury rewurned the firlt day, and {o in cquall
mifchicfe,

(2) Lolewz sncde.] This is an a&t of reference, that in 2ll cafles
where the act of W, 1. doth take away the common efloin from the
tenant after appearance, there this a& doth take it from the de-
mandant after appearanc>. Sec more of this matter in the ¢x 20-
fition upon the faid at of W. 1.

CAP., XXIX.

B REVE de tranfgreffione (1) ad A WRIT of trefpafs (ad a:dier~
andiendum et terminandum de dumz et termnandum ) fromhence=
‘wltro non concedatur coram aliquibus forth {hall not be granted before any
jzg,*?;cmrif:,exceptz's jufliciariis de utro- jufltices, cxcept juitices of cither
que .mezca (2), et jufliciariis itine- bench, and jultices in eyre, unlefs it
?‘mztzbﬂs,' nifi bro ensrmi tranferef- be for an heinous trefpafs, wacere ‘it
Jizne, oz necefle eff apponere feftinum  1s neccilary to provide f{pcedy re
?'f:%‘ff{!zzrm (3). Bt dominus rex de medy, and our lord the king of his
f;;;;j zﬁzﬂ fﬁﬁiaﬁ (4) hoc duxit con- {pecial grace hath thought it good to
ot o ( [, ec etiam de. caz:fgra con- be grantcd. And from -hencef'orth
i 5)" reve ad azzfizen_-d ef fer- A Writ to h_ﬁ'ar and detcrtluqc appeals
Ny A :{-‘-’Hf:? coram juftic’ affign’, before juftices affigned ihall not te
7 fpeciali cafuy of certa caufa, granted but in a fpecial cale, and for
cum 3C 2 a caufe
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cum dominus vex hee praceperit.  Scd  a caufe certain, when the king com.
‘ne bujfmodr appellatiy wel indiélatt  wandeth. But jeft the parties -
diu detineautur in prifona, babeant pealed or indiCted be kept long in
breve de odia et atia (6), ficut in  prifon, they fhall have a writ o
Nagna Charta, et alus flatutis dic-  odio ¢t atia, like as it is declared iy
tum efl. Magna Charta and other ftatutes,

Mag Chart.c. 26, W, 1. cap. 11, Glec'. cap. 9. {4 Inft. 332, Srat. 2 E. 3. c. 2. Regiit. 101,
Rtgilii ]33- 9 [i- 3-_11"-.1{- I. Ca 16-) :

(1) Drewe de tranfpveflione.] Albeit the ftatute mentioneth onely
a writ, becaule commiffions were in thefe dayes mofi commonly
graunted by writ, as the commifion to jultices in eyre, juflices of
oicr and termuner, of gaole delivery, &c. yet this aét doth not
oncly cxtend to authority eraunted by writ, but by commif-
iion alio.

| 419 ] T'ranigreflion here is taken in a large fenfe, for any outrage or
mifdcmeanour.
Commifiions of oler and tevmincer are of three {forts.
2 E. 3. cap. 8. One generall at the {ute of the king, as to hear and determine
al\l manner of treafons, felonies, riots, routs, trefpafles, &c.
-g Te 3. 37, Anotner particvlar at the {ute of the party, and that in two

foris: one naming particularly the party grieved, as Rex diledis
et prdelibes fuis B BT C. faletem. Ex gravi guerela D. acccpims
vusd E. F. S G. et alii smalcfaflores, et pacis noftrae perturbatores in
tpfrian D, aprd No @l er avaris infultiun fecerunt, e, And the other
1s more cenerail, and of this form, Rex dilefZis, .  Ex clamfs
Qoo 2aseniis diverfirame Dominnan de com’ . ad ucflruri fapius jor-

-
*

coence andriim, gaod Ao oepijccpus B intes’, e plures et diverfas o)
Jrehienesy U e

The thi:d 1s afwell at the fuit of the king, as of the party,
m one wnt or commifion, as hereafter in this chapter fhall be
roucaed.

'The mifchief before the making of this a&t was, that commif-
fioniers of oier and terminer, &c. were procured, and named by
the partics whom the matier concerned; {o as the coramiffiones
were neicher indifferent, nor of’ {uficient knowledgze and learnimng.

Mo T Aad the mifchief was the greater, for that when a man fued outd
y commiffioun of oier and terminer at the {uit of the party ng.aint‘t
divers perfons for taking of his gcods, and for effoigning the iame,
to the ond to walie and convert the fame to their own ufes; the
pariy that fued the oler and terminer fhould have a writ to the fi-
rile, rehearfing this matter, and cominand him to arreft the gﬂod:‘s
aod Lo put them in {afeguard unill it be otherwife proridcd cf
Poinorrn L adjadged by the juflices of oier and terminer, &c. and if upon
this fute 1t were found for the plaintife, the juflices of omwer ard
teriminer might reflove the party <o his goods, or give damages ;{?
him for them, wherein it doth vary from an a&ion of trcfpﬂ:i"*
fue:l before jullices of the one bench or the othey: and where W
pariy in pasdcular is to be reflored to his goods, or to reco
anmages, the fute is properly by writ, according to the words vi
this nct (Brove o tranfpveffone 2 ) and by the ftatute of 34 B 3.0
cenuriiboners or jaftices named in the writ are 10 be name
the court, and not by che party.
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The ancient form of commiflions of oter and terminer were of 42 Afllp. s.
-1l trealons, felonies, &:¢. grievances, extortions, and deceits made
to the king and to his pcople, afwell at the {uit of the king, as of
the party, &c. ' ' _ ‘ -

If 2 commiflion of oier and terminer be difcontinued or exvired, 44E. 3. 31,

&c. the indi¢tments and records fhall be removed 1nto the kings fé”}f-gzﬂ-'
J * L]

bench, as to their proper center. _ Commifl. Br.
2) Exceptis jufficiariis de utrogue banco.] llere 1s remedy for

both the faid miichiefs, for the juftices of either benches are pre-

fumed to be men of iategrity, indifferencie, fkill, and knowledge.

Hereof you may rcad in Scamford. Plac. cor. 5, 50.

(3) Nifi pro enormi tranfgreffione, nbi neceffe eff apponere feflinum
remedium.] Here 1t 1s called, cnarmis tran/zreffro.

In the ftatuter of z K. 3. cap. z. 1t 15 called, grand /eads, or hor-
rible tre{pafles.

Fuizherbert faith, that this writ 1s to be granted when a great TF.N.D. ubi fup.
affembly, infurrection, or heinous mifdemcanour, or trefpas 1is
committed in any place, then the manner and ufe i1s to make {uch
1 commiffion, to hear and determince fuch mifbehaviours.

The Regiiter termineth it, enormis feu horribilis. Repift. 126, a.

And if the trefpus be not emormis feu horribilis, there lyeth a Regift.124. b,
writ of jizperfedeas, or revacation, guia non enormis, fea horribilis. 12 Al pe 21,

(4) Dowt’ rex de gratia fua fpeciali, &c.} This 1s an alt of grace, [ 420 ]
for herehy the l:ing 15 reftramed of his power Lo grant commiflions Magnu Charta,
of oier and terminer to whom he will at his pleafure, c. 8. W. 1. c. 42.

1 hec thle of the record before juftices or commiffioners of cier Nota
and terminer, fometimes have been, cdram rege et concilio jfuo apud S,

e and {ometime, coram concilio regis apud, Sc. whereof take onec
record for example, fliled thus:

Placita coram concilio regis apud Weftmon’ de termino Pafche, anno Pafc. 11E, 1.
regizi vegis £. 3. 11. Nicholas Kericls cafe in a commiffion of oier Corsm conc.
and terminer., regis.

(5) Nec etiam de catero concedatur.] An appeal doth lye either Brit: fol. s.
by writ originall, or by bill. - 22 11-83- Cﬁrug-

The originall writ 1flueth out of the chancery. By bill, as in ?;, ?{é-r?ﬁ.:iu:
th: countic before the fherife and coroners; allo before juftices of dic. 6. 3 H. 7.
gaol-delivery, if the appellee be in prifon before them, and (as it < I. 9 H. 4. 2.
appearctn by this att) before commiflicucrs of oier and terminer, 3 g - IO
before Juftices of nift prius, and by bill alfo before the juftices of :Z E. 3° 113'
te ki_ngs bench, f)hi'cr; ;1;9.9-'

At deemed to Fitzherbert, in abridsing of the cafle of 44 E. 3. 41 E. 3. 44. tit,
it jultices of peace having power by the ftatute of 34. E. 3. Coron. F. gs.
(‘*‘-']n_r;:h there is called, /e mowel flatute) might receive an appeal
by bill, becaufe they had power to hear and determine felonies;
but that Ratute doth cive them power to hear and determine felo-
hics at the {ute of the king, and the book at large fpeaketh onely
of juttices of gaol-delivery, - .
(0) Sed ne buajufinodi appellati, wel indiftari din detincantur in pri-
ﬁ'”f-'f: habeant brewe de odio el :z:'z'.{z.] See before 1n Magna. Charta,_
€4p: 20, & 29. Gloc. cap. g. this branch well explained.

%
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ES' SIGNENTUR de catero duo
Jufticiariy juratiy, coram quibus,

et noi alits (1) capianiur affife nove
diffeifiince, mortis antecefforisy et at-
diaflee: et alfocient fibi duos, vel unum
de difcrotiorious militibus com’, in
quem venerint: et caplant affifas pree-
aiciasy et attinélas, ad plus ter per
annum (2)3 viz. femel inter quinde-
nam fancii “fohannis Baptifie (3), et
gulaii Auzufft (4) @ et iterum tnter
Jefluvm exaltarions fanflz cructsy et
ectab. fanili Adichaelis : et tertio in-
ter frfium epiphaniay et feflum puri-
Jeationis beate Marie.  Et in quo-
ltbet comt’s ad quamliber captionem af-
Sifees azteguam recedant, flatuant diem
de redity fuo (5)5 tita quod cmnes de
com’ [eire peffint eoruin adventum ; et
de termino in terminum adjornent af-
Silas (6}, St per vocationem warran-
tr (7} per effow’ (85 vel per defetum
recoguitorumy fi ad urnum diem captio
earxm dijfferatur.

L 421 ] aligra de caufa. widerint,
gicod utilec fits quod afftfa mor-

tis airieceljoris per efjonium, vel vo-
catioiem warrantl refpeltuate adjor-
nentur iz baico, liceat eis hoc facere,
el turc uitttait jiafliciar’ de banco re-
cordun: cim brevi criginall.
logcla pervenerit ad captionem affifes,
renicttatur | giccle (Q) cum breve ori-
gesali per jufirciar’ de bancoy ad pri-
eres jrfriciar’ o coramn quibus capiatur
affyu.  Sed de catero dent juflic’ de
beinco in mufifingdi cffifis ad minus qua-
Loy cieS fer Quikuly, coram prefat’
Jufiie” effivadtisy ut poarcant laboribus
et experfis,  Aiterininentir 10 quifitio-
sics cafiende de tranfrvefs’ placitar’
corari jufliciar’ de virogue banco: niff
2ta cnoriuls fit travfireiioy qrusd magna
20000 cxGmInalione.  Aiterminen-

fur elidinguifitignes coram eis de aliis

tlacitis

Weltm. fecend.

phany, and the feaft of the

£t fr

Et cum.

Cap. 70,

XXX.

F ROM henceforth two juftices
| {worn {hall.be afligned, before
whom, and none other, affifes of
novel difleifin, mortdaunceftor, and
attaints {hall be taken,; and they {hall
aflociate unto them one, or two of the
difcreeteft knights of - the fhire into
which they -fhall come; and fhal]
take the forelaid affifes and attaints
but thrice in the year at the moft,

" that 15 to fay, firft between the quin-

zime of Saint John BRaptift, and the
gule of Auguft; and the fecond
tiine, between the feaft' of the ex-
altation of the holy crofs, and the
utas of Saint Michael; and the third
time, between the feaft of the epi-
purifica-
tion of the blefled Mary. And in
every fhire at every taking of aflifes

- before their departure, they fhall ap-

point the day of their rcturn, fo that
every one of the fhire may know of
their coming, and fhall adjourn the
aflifes from term to te-m, if the taking
of them be deferred at any day by
vouching to warraaty, . by efloin, or
by default- of jurors. And if they
{ee that it be profitable for any caule
that affifcs of mortdaunceftor, being
refpited by efloin or voucher, ought
to be acjourned into the be_n.ch; It
thall be lawfull for them to do it, and
then they fhall fend the record with
the orizinal writ before the juftices of
the bench ; and when the matter I8

‘come to the taking -of the affife, the

juftices of the bench ﬂlal! remit the
matter to the former juftices before
whoin the aflife fhall be taken. .Bl}t.
from henceforth .the juftices .of - thie
cnich in fuch aflifes {hall givc'fotfr
dd'jfs at the leaft in thc year bqf’me
the faid -juftices affigned, for to 113&“?
exvence and labour. Inquifitions ©
C , trefpas



Cap. 300

placitis plaaﬁz'z'm‘fs 177 z}'{réquc banco, in
guibus facilis ¢ff eXAMUNGLI0y UE quitmm
dedicitur ingreflusy wvel feifina alicujus,
vel in cafu g, de 2119 articulo [it
pguirend . Sed f}?quﬁrw‘;:zes de gm'/l
fis et pfzzr;f'[)z;.s" m‘t-u:zd:s, qul magna 1n-
digeant exaninatione, capiantur ceram
quflic’ de bancis, 11/ (???{baﬁ: partes pe-
tant (10)3 quod inquifitio capraiur
coram aliguitus de focietate, cum ‘in
tartes 1llas 'Z)f.’?i':??’fﬁff quod de cetero
non flat nifi per duos juftic’y vel unum,
cum aliquo mulite de con?’y in quem
partes confentiunt.  WNec atterminen-
tur hujufmod: 1nguifitiones coram ali-
quibus jufliciariis de banco, nifi fia-
tuatur covius dies et locus in com’s in
prafentia partium: et dies et locus
inferantur 1 drevi de judicio per hec
verba (11):

Pr(chpf?mzs tibz " quod wvenire facias

mnafi’y in oita. fanéti Michaelisy nifi

o : i’
thas venering, xii. 3.

£t cum hujufiodi inguifitiones capta
Jacrinty retornentur in banciis, et ibi
fat judicium, et irrotuleitur (12).

Et fr omi{fa Jorma predifla alique

tnquifiziones capiantur, pro nullis ba-
beantur (13): excepto quod affife ul-
bime  prefestationis, et inguifitiones
fuper quare wmpedit atterminentur in
proprio com® coram uno Jufticiar’ de
banco, ¢t uno milite, ad certos tamen
dicnt et Jocum in banco Satutos, five
defendens confentiat, five non: ét ibi

J, " v . a i
jgc?mﬂ ﬂ:d{faz‘zw ]ua’zmzzm ( 14.). ‘ Hf?f
eant ,

3 " - ‘. _ = . . . )
bancis 1 ihineribus clevicos irrotulantes

4] . ¥ L L
Mua - placita  coram - ess placitat’,
" Jic ut

L
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de catero omnes Jufliciarii de

471

trefpafs {hall be . determined . before
the juitices of both benches, except
the trefpafs be {o hainous that it {hall
require great examination. Inqui-
{itions alio of other pleas pleaded in
either of the benches, {hall be de-
termined before them, wherein {mall
examination 1s required, as when the
entry or feifin of any is- denied, or
in'cafe when one article is to be in-
quired. But inquifitions of ‘many
and great articles, the which require
great examination, fhall be taken
before the juftices of the bench, ex-
cept that both parties defire that the
inquifition may be taken afore fome
of the aflociates when they-do come
into thofe parts; fo that from hence-
forth it {hall nét be done but by two

juitices, or one with fome knight of
the fhire, upon whom the parties can

agree. And {uch inquifitions fhall
not be determined by any juftices of
the bench, unlefs a day and a place
certain be appointed in the fhire, in
prefence of the parties, and the day
and place fhall be mentioned in a
writ judicial by thefe words :

coram jufticiariis noftris apud I¥Vef?-
talts et talis tali die et loco ad paries

And when {uch inquefts be taken,
they fhall be returned into the bench,
and there fhall judgement be given,
and there they {hall -be 1nrolled.
And if any inquifitions be taken
otherwife than after this form, -they
{hall be of no effelt, except that an
aflife of darrein prefentment, and 1n-
quifitions of quare impedit ihall be
determined in their own f{hire before
one juftice of the bench and one
knight, .at a day and place certain in
the bench afligned, whethér the de-
fendant confent, or net, and there the
jqcig'ément: “fhall be given imme-

dinfely. All j uftices of the benches
> | from

3L 4



%422 Weflm. {fecond. Cap: 30.

ficut antiquitus habere confueverunt ~ from henceforth fhall have in the,
(15). [fiem ordinatum efly quod juf- circuits clerks to inroll all pleas
ticiarii ¥ ad affifas capiend’ ajfigrnati  pleaded before them, like as they have
won compellant juraicres liccre proe- uﬁ?d to have i_n time pafled, And
cife, fi fit diffcifing vel non, disnmode allo 1t 15 ordained, that the Juftices
dicere wolnerint weritaten falli, et pe-  afligned to take aflifes fhall not com-
icre auxilivin juflic’s  Sed fi Jponte pel the jurors to fay precifely whether
velint (16, dicerey qusd diffetfina effy 1t be diiieiltn, or not, fo that they
ol nony admittatur corum verediffum  do fhew the truth of the deed, and
b juo periculs, £t de ctoio nmon  require aid of the juftices. But if
panait  juflic’ in afffis, art juratis  they of their own head will fay, that
}::’z'gzza;; Jerraiy nifz eos il ad hee prius it is diieidin, their verdiét fhall be
;’]:*sgr.-r;.r;rJflwszf,uas;z'z‘z' (17). admitted at their own peril.  And
| {rom hencecforth the juftices fhall not

put in afiffcs or juries any other than

thofc that were fummoned to the fame

at the firft.

(2 Bul®. 160. 12 Rep. 310 52. Kelo 109, pl. 30. 27 Ed. 1. ftat. 1. ¢. 4. 12 Ed. 2. flat, 2. ¢. 4,
Reoitt, 186, F.NLL. 220. b Bro. Nifi privs, 31, 13 Rep. 42, The writ of »iff prius. Regll,
ind, = F.N.B.2s0. E. Raft, 437. 2 Salk. 454. o H. 3. ftat. 1. ¢. 12, 13.  Dyer, 135. 163,
Dyer, 175. Rat. 99. 333+ Piow. 92, Dyer, 173. 9 Rep. 11, 14 Ed. 3. ftat. 1. c. 16,

This ftatute confifteth of many branches whereof we fhall fpeak
in their order: and firft it is to be feen what mifchiefs were before
the making hereof, the principall whereof we fhall touch.

1. Betore the making of the ftatute of Magna Charta, affifes were
cnely to be taken in the court of common pleas which was milchievs
ous to the recognitors of the affife: it is provided by Magna Charta,
thar they thall be taken in the proper county once every year, and
that remedy was too fhort, and therefore they are by this act to bz

zken ofther.

2. Another mifchiefwas, that the juftices of aflife werc not {ome-
time bunt apprentices of the law, and a knight aflociate to them
which oftentimes were favourable. . _

3. And if the recognitors of the aflife had not given their verdict,
the juftices conld not (before this a&) have adjourned the record
1to the court of common pleas. _

4. Alfo, if a forcin plea had been pleaded, or forein vo_uChEI‘ had,
they could not have adjourned it into the court abovefaid.

27 E. T 0 & 5. Before the making of this a&, all jurors, toge:ther with the
vork r2L. 2 payties, came up to the kings higher courts of ju{hcc,*whel‘fl .the
caufe depended, ef proster tautam, et intclerabilem populi nofi jﬂf;
ruram, ilon /&f.ffm ad ecorundes jurm‘arﬂm f.xwrfrmiofzew,' /E‘d ﬂrsz:}} a
colerem partibus in  cnria nofira placitantitus Juftitiam” exhi w{r;:
dam, ec. And this 1s the firlt a¢t that gave the writ of 7
]}?‘:‘.’KJ . -

6. Alfo before this aét fome jultices did rule over the recognit® il
to give a precife or direét verdi€t without finding the fpects
maticr.,

Now the remedices do follow. s et it

(8) dfrguevtur de ceitcro duo juflic' jurati, coram qu “s

) . 1on the
aliis, &c.] Hereby it appearcth what an honourable opiii® faw

iy

i - .
el J

}
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faw hath of the kings juftices {iworn, that they are omn: exceptione

1ores. :
MJ}E» 1t this branch hath been manifoldly altered, for by the ftatute

of z7 E. 1. cap. 4 thefe inquifitions and recognitions were to be

ken coram aliquo jufliciar’ corundent, coranm quibus plucitum dedulinm

ﬁ,;;*;:, ajfoctato wno milite comitatus illies, e, o

Dy the ftatute of York, they are to be taken before one jultice
of the one place or the other, having afiociate to him, waz picde home
de paiiss chivalior, ou auter.

wt by the ftatute of 14 E. 3. they may bz taken before any
jultices of the one bench or the other, or the kings ferjant {worn,
wheely is intended of any ferjant at law, for that every ferjant is
fiworn. -

And this a& is extended to the kings attorney, being joyned
with one of the juftices or ferjants; and albeit the king make choice
of fome ferjants to be of his councell and fee, yet in a generall
fenfe all be called the kings ferjants, becaufe they be all called by

the lcings writ.

(2) Ad plus terree per ainum.} Elereby the former time glven
by hMagna Charta 1s inlargad.

Thefe dayes are altered by later fiatutes,

By 27 E. 1. it is providezd they fhall be taken zempore vacation:s,
vide 14. 1%. 3.

(3) Quindena fanéii Fobannis Baptifie.] 'This rctarn amongit
others is taken away by the ftatute of 22 H. 8.

(1) Gula Auguti.] Gule of Auguft. Thisisallo mrentioned in
the ftatute of 27 E. 3, &c. the fealt of S. Peter ad vincula 1s on
this day, being the firt diy of Augufl, asitappeareth in Pl. Con.
where 1t 1sfaid, A/ feaft de S. Peter en la gule de Auguft.

The reafon why it is called gwla Augafti, you may read in
Durand, in his booke D¢ razionals divinorum, lib. 7. De fofto fanlt:
Putrs ad wincula,

T'his I have added, not out of any curiofity, but that the reader
might underftand what he reads, which hath beene mune endeavour
throug hout all this work,

(§) Statuant dicm de redita fuo.] That 1s, by proclamation 1n
0hen court,

(6) De termino in tevminum ﬁz{j'arﬂfzzr czﬁﬁu] Sce the expc}ﬁticn
upon the flatute of Magna Charta, Lt vide lib. 4. fol. 4. Ver-
nons cale, & lib. 8. fo. g7. Le countee de Rutlands cale.

(7) Per wecationem awairanti’] Forein pleas are taken within the
equity of this act, and {o are demurrers doubtfuall, and other pleas
and proccedings, Sc. as well before as afrer verdidct.

11n an aflife, the tenant pleads a releafe made 1n a forein county,
Whereupon the record is adjourned into the court of common pleas;
t}ll{)lE_c?urt ‘may graunt a wiff prius into the forcin county, for
? cit m this cafe the court of common Eleas hath_ by: this a&t #e-
gatam poteftaten for the triall of the releale, yet all incidents there-
uBto aie therewith graunted. ‘

#m&i) ﬁi- Ef‘ﬂfjﬁénifﬂ:}z.] ']_“!ﬁ_s'muﬂ be inte_nded (':lf. an eﬂbiq za!f:‘::z
s e common cfloin, or de ferwitio regis lieth not 1n this

gc&?) Rf?i'izf!mr'z:r fagzreﬂr.] T hat iS, the record of the aflife, to-
> thir Wit the originall writ fhall be remaunded to be taken, &c¢.
Proper county besere the former jultices.

(10) 1=

T422

27 E. | Cﬁp- 4..

12 E. 2. cap. 3.

14 E. 3. ca. 16,

Bro. Nifi prius,
17, See theform

of the pgﬂm

hereafter 3 this
chapter.

[ 423 ]

27E.1.& 14 E,
3+ ubi fupra.

Mag, Chart. ca.

I2.

Mag.Chart.c.12
Br. adjorn. 29.
47 Ail. L.

a9 Afl. 23

48 E. 3. 7.

22 All, ps 11.
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Regift. 1S6.

4> L. 3. cap. 11,

[ 424 ]

]4_ F.. 3. Cﬂ. 16-
33 i. 3- attaint

I.ivre dr cntrics.
it 1o1. Hile
1g . 7. Rot,

2.0, 10 Cume-
rinm barco.
24, 7. 10,
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G-avareaf York,

b
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Weftm. {econd. Cap. 10.

(10) Atzerminentur etiam inquifitioncs coram eis de aliis 2.
175, &¢c. in grziézz.r ef? facﬂz’: examinatio, *Sc. Sed inqui fitionem dp
grofiis et pluribus articulis quae magna indigeant examination, (.,
nifi ambae partes petant, &c.] Upon this {tatute a writ in the Re.
gilter 1s framed, Quod inquifitiones, que magne funt examinationi;,
non capianiur in patria, et de fuperfedendo, e.

(11) dn brevi de judicio in bac verba }  Precpimns i, gecil
wenire facias coram jufticiariis roftvis apud Heflm’ in odabis fandi
Dlichaetis, nifi 1alis of talis, tali die et loco ad partes illas venering,
12, e .

The judiciall writ now in ufe hath [ prius] before [ wenerit,} and
therefore 1t taketh the name of # /1 prius.

Although the flatute of 14 E. 3. {prak not of an attaint, yet ’s
an attaint witain it, for the edeé&t of that ordinance is, that n 3l
cafes where a nif prius is grauntable, 1t fhall be graunted before
jultices of afite. ,

Albeit this a& be generall, yet a nz7 prins {hall not be gramnted
where the king is party, or where the matter toucheth the ngnt of
the king, without a fpeciall warrant from the I{ing, or the aflent
of the kings attourney.

The duke of Fxcter being plaintiffe in trefpafic, for the duke a
s prius was prayed, and it was denied, for that the duke wasof
erreat power in that county, and if triall fhould be had i the coug-
t.v, Inconvenicnee might thereupon follow.

(12) Et cum lujuinodi inquifitiones caple fuerint, retorncntur i
airis, €t iéiﬁﬁ:s‘ hjf-"{:{ffr:h’?!.ﬂ} £2 z'r.a'af'fzfmf.ur._] Ierewith agrecth the
atnte of York «bi fupra.

By the fiatute of 14 E. 3. cap. 16, the chiefe juftice of that place
fhall return the record, and fhall return the verdiét under his
teale.

The return of the jaltices 1s, 7 quem diem bic wencrunt pais
preed’s of judiciarii ad aflifas corase quibus, & c. miferunt bic record’ i
rae verba; and this returne 1s called the pofea, becaufe the rccorgl
beginncth thus: Poflea dic et loco infra contentis coram (:m‘d n_ameﬁi
the juftices of aflife) jufliciariis ipfius demin: regis ad affifas & £on
N, capierd’ afffgnar’ per formam flatuii wenerunt 1am le pl' quo
le /T’E’f: e, S

It one of the jaftices of afiife die before the returne, a ceriioia
may be awarded out of the court of common pleas to the fmvivas
to certifie the verdiét; if both the juftices die, the clerk o-fthc 'E
{ile may bring 1t 1n without a certiorar:, or a certiorar: mdy If
awarded to th: executors, or adminiftrators of them to certific the
record. ‘ .

But this a& was defe@ive, for hereby the juftices of wifs prin
might take verdits and inquifitions; but they. could not rcctilﬂt
non-fuits of the demandant or plaintiffe, or defaults of the ten
or defendant, which was remedied by the flatute of '&_’ork. -

(13) Et fi omiffer forma pradida aligie i 121 fat1ONES mp:ﬁm;
piro naeiles haveantar.] For &he rule of law 1s, won aé/wv:;mq gy
s e g agae IR e . . . R {tood it ;j.r
infertur adanliatic actas s but shat rule is to be under 3
tial foraa, and not e accidentali. e (LT

(14) Lxcepto giad affife ultima ;’rrczﬁz:mrfa?zf.r, el ing H{/f}:"ﬁ”;}‘ “‘;’,
qrare z'mpf:/if artermineintuyr iu prapr;ﬂ ‘cor’, E5¢. €t 167 /ft{{fff! ef ‘f it of
gudicium.] T'he reaion of making of this hranch was 10 Feip-" -

s
- . : thﬂnﬁ. l_l.i.l“"
the daunger of laps, and therefore in favour of the pati N
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aufe was added that the juftices of ##/7 prius have power to give
judgement in thefe two aélions,
And albeit the wcrds of this branch be, ez i fatim reddaryr ju- 4 Mar. Dicr,

dicium, yet if the jullices of #i/z prius doe not give judgement, upon 1%5. g Ll. Dier,
- 200,

return of the pofrea judgement may be given by the court to which
the return 1» made, for by tanefe words the higher court 1s not re-
ftrained ; and tats branch giving to the jultices of »iff piius power to
gh-cjudgrmunt, they !nwe thm:cby power inclu_dedl}', a5 mcidcn_t,
girefz to awadrd exccutwn,ﬁthat 15, a writ to the bifhop, but that writ Incident.
s not retournable; but after the record te returned into the com-

mon bench, it the formner writ be not exccuted, that court may

grawnt a wric fows alas, rewurna le 1nto that court, all wiiich 1is { 425 ]
werthy of fingular eb{ervation.
And jultices of #iff prius have power to inquire of incidents. 13 E. 3. 49, g0.

Alfo juitices of wii prius may amerce juiors, and demand them 17 E. 3. 23.
upon a pain, and allo punith them for mifdemeanors done in their
prefence, which are 1in defpite of tie king, and thercupon make
proces, and what. lieth in aide and furtherance of the bufineffe
they may record, likewife they may record a prayer to be re-
ceived,
(1§) Halcant de catero omnes jrufliciarii de Fawcis in itineribus
ciireui friotalantes omuia placita corain cis placitat’, ficut antiquitus
Patere cenfizeverint. | Hercby 1t appeareth that the jullices of courts Dier 1Eliz.173.
did ever appoint their clerks, fome of which after by prefcription
¢iew to be officers 1n their courts; as here it 1s put for example,
that the jultices of the benches 1n their circuits had clerls that en-
rotled ail pleas pleaded before them as aunciently they ufed to have,
hat 15, as by the common law,
Now the caufe of the making of this branch was, that the king
wis informed that he might erc& offices for entrinz and inrolment .
nfﬁ'ﬂ:cc.osz 1 his courts of juftice, and {pecially before juftices of
:115111*:, which this branch decclareth to belong to the juitices, and
that they had enjoyed the {ame of auncient time, that 1s, by the
cuiminon Jaw.
And the reafon thereof is twofold. 1. For that the law doth
ever anpoint thole, that have the greateft knowledge and fkill, to
petlorme that which is to be done. 2. The oflicers and clerks
4 dut to enter, inroll, or effe& that which the juftices doe ad-
Juage, award, or order, the infuflicient doing whereof malketh the
procecding of the jultices erroneous, then the which nothing can
h}l Inmre dithonourablie and grievous ta the juflices, and prejudi-
adl o the party; therefore the law, as here it appeareth, did
P‘ﬂ?mprlutc tr the jultices the making of their owne clerks and
ﬂu'.:.cc:-‘s? and fo to proceed judicially by their own inftruments: ard
t“::tq?;%b, ufiui the cm?nmn }.‘iw, t_he king cannot graunt the office of
Cf:f;:.ilir-:;: g Lioun'!.y clerly, {who 1s to enter all Judgem?rrts and pro-
l‘r:lﬁnrf::[!m t1ti:l county court) for that the making of the fhire clerk et e
s i t::) the {hunﬂc: by the common law, as in Mittons cafe 1t Nii‘ltf&;s o
LRI of fi0 de catteris . :
1511(-,,! i)w;{ *’i{ffi‘mf'{'i fdir{{ﬂ_'{f:t{”mpimd > affivnat’ non ca::'ﬁpflfa::r jz;r:«:z-
e fracye fi fit daiffeifina, wel non, dummodo dicere woluerint
te ]a‘,‘i‘:‘;‘; ej ﬁff-ffi, et pelere a:.:.w!:fr;,:; Jufic. Oed /E Jionte _wabrermz‘, -
g s o 1:1{1 ‘ quei’non_ vron this branch was, whether in cafe of Li.g.f.1.11.13.
> te Mue were joyned upon a collaterall matter out of the Dowmans cafle.
point- |

t
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Sece the firft part
of the Inflitutes,
fe&t. 366, 367.
&5 E.3.20.42E.
3. 1. 30 E. 3. 2.
41 E. 3. T0. 47
¥.s3.10. ¥6 E. 3.
verdit 21, g H.
~. 1. Dier 28 H.

R. 22, 2 Mar. . ] _
11%. g El. 260. In the end it hath been refolved, that in all actions reall, ner.

¢1El2-9. 13EL fonall, and mixt, and upon all iffues joyned gencrall or fpeciall, the
so. 32 H. 8. 47. jury might fiinde the {neciall matter of falt pertinent, and tending
?; Corg- Q’ig onely to the ifiue joyred, a'nd the'reupon pray the difcretion of the
i§6343 fq;14 court for the law: and this the jurors might doe at the common
44 E. 7. 440 Jaw, not onely in ‘cafes betweene party and party, whereof this
26 H. 3. 5. alt putteth an example of the aflife, but al{o in pleas of the crom
at the lzings {uit, which 1s a proofe of the common law, for aif this
a&t had made a new law, and that other hike cafes betweene pary
and party had beene taken by equity, yet the king had no
beene bound thereby: and note the next precedent claufe of this
a&, and the fubfequent are both in afirmance alfc of the common

faw,
(17Y Lt Je ceiero won ponant juffic’ in affifss, aut juratis al: s
Juratores, nift eos qui ad boc prius fuer? Saminoniti.} Vi"here‘ th{s branch
{aith zoi ponant jujbic’ in alfifes, the meaning 1s that the Ju['flces fhall
not fuffer the fheriffe to put into the pannell any men which were
never fummoned : for before this aét if the fheriffe had made
annell, and the jurors had not appeared, the fheriffe would have
impannelled others of the fame county who were never {mmoned,
which was a wrong to them that were {0 newly returned, and
now prohibited by this a&, whereupon any {o unduly retorned

may have his aftion againft the fhenifte, for thisact 1s made for the
reliefe of them that were {founduly returned,

‘ W@ﬂ:m. fGCDﬂé. Cap. 21,

point of the aflife, whether upon this fpeciall iffue the jury migh:
give a {peciall verdidl,

2. The fecond quecftion was, whether 1t did extend to all othe
altions, or onely to thefe aftions wherein the defendant or tengy
might plead a generall ifiue.

3. Thirdly, whether in all aftions the jury might give a
{peciall verdit upon a fpecial iffue, upon an abfguz b, o
otherwile |

(gme

T
o
&)

L—

_T_.p.ribl- 9| f-D'!# 13..
Prowmans calca

C AP.

XX XI.
FIEN one that 18 impleaded

UAL aliguis implacitat’ (1) coram \/V before any of the juftices doth
e any

’ aliquibus juflic’ (2), propoiat ex—
ceptionem (3) et petat quod juftic’ eam
allocenty quan fi allocare noluerint, fi
1ile gui cxceptiviiem propofuerity feribat
ilam exceptionem, ct petat, quod juflic’
Zrillum fuwnir apponant 12 t:fltinonio,
Jufliciaiii apponant figilla fira {4). Bt
fz unus apponere nolucrity apponat alivs
de focictate. Kt fi forte ad querimo-
pian: de faito juftictarisrum venire
Jac’ dominus rex recordium coram coy et
7 illa cxceptio non inveniatur in ro-

f?“]*?: €L querens g/fwm’at e.wcpz‘iamm
feriptam fub fizille (5) juflic’ appsnfo, the plaintift fhew the ex

mandelicr

juftices will allow 1t which |

. - at the

alledoe an exception, prayiis t.b‘lt f ,

5 { thc

- . aflfYL tht

will not allow, if he that allq.dtgtic _

exception do write the fglll*{l; ‘3}; w[? 1

tion, and require that the Ju “’E{ e

. N v

put to their feals for a ‘{*’;m;c’wm
juttices fhall fo do; and 1 ©

o {h:tl[-
not, another of the C(Jln}ﬁgi[il'liilt
And if the king, upon S0

made of the juftices, e fame O
to come before him, ar.d the

o
. 3 o I‘UH) all
ccption be not found in the i
.ccptioll L
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canditur juficiavioy quod jt ad cer- ten, :Witl}‘the leal of a juftice put tc,
sume diem (6) ad cognofcendum figillume  the juftice fhall be commanded that
fuurz, el ad dedicendum. Lt fi juftic® he appear at a certain day, either to
il fm-:rﬂ dg({ffe?-"ﬁ.’. non  poffit, pro- f:‘011fci's or deny his fefal. And if the
cedetur (7) ad judicium fecandum 1l-  juftice cannot deny his feal, they thall
Jam exceptionenty prout admittend’ effet proceed to ludgement according te
il caffese the fame exception, as it ought 1o be

] alloewed or difallowed.

{9 Repu 13, Kelyng, 135. Rezift, 152.)

At the common law, before the making of this aft, 2 man might
aave hod a writ of error for an exror in law, either i reddsione Ji~
idy in redditione executionis, OF i proceffin, 5o, and this error in law
maft be apparent in the record, &c. For the writ of error faith,
qguic in records ef proceffu, {Se. eirror intervenit mawnifeflus, e, Or
for error in fait, by alledging matter out of the record, as death
{orther party, &c. before judgement: now the mifchiefe before
=his ffatute was, that when the demandant or plaintiffe, or t¢he
wiznt or defendant did offer to alledge any exception, {as in thofe
dayes they did ore z2ous at the barrej praying the juftices to allow
i, and the jultices over-raling it {o as it was never entred of recerd, I 427 7
ws the party could not affign for error, beecaufe it neither appeared
itin the vecord, nor was any errour in _fadt, but in law, and fo
tne party arieved was witheut remedy, for whofe relief this fatute
113 Mace.
(2) Cum clicuis fmplacitarar.] This a& doth extiend a{well to F.NB.arns&
*he demandant or plaintife, as to the tenant er defendant in all 22 a
aqions reall, perfonall, and mixt; and regularly st extendeth not to
Afuanger to the record, which is net to come 1 lica of the tenant,
“e. forexample, if the bailife of a franchife demand conufans, 2o E. 3. Cone-
and the fnttices over-rule the {ame, he cannot pray the juilices to fans 20.
-icel a Lill, becaufe he is no party to the record : but yet one that 17 E. 3. 23. &
Jiereth 16 be received, and is denyed, albeit he be nons of the
Sfes o the writ, yet becawfe he is privie in eftate, and to
C 1 iscg tencnt’s, he thall have the benefit of this alt; and foitis
ihe vouchee, theugh he be no pasty to the writ, becanfe he is
SRASeo fenoniys.
2) Coraum alicuibus guficiariis .} Albeit the letter of this branch
‘“Emetk to extend to the juihices of the com’ pleas only, by reaton
o thele words, et fi forte ad querimoniam de faffo juftic’ wenire fuc'
MU reX recordum coram co, {which is by writ of errcur 1iuto the
i‘;}iﬁr;":_ﬂﬁ}l) e that is put bus for ar example, and this at ex-
e b ﬁaﬁonely to 21l gther courts of ranrd' ({or upon judgements
gﬂtn‘:rﬂco’tr‘m A }';W"lt of errour lyeth in the kings bench) but to the
Sudon U_ﬁ:‘t,}: ﬂl*hundred, and court l:inmn,_ for thermn_ tl}m
b ther 1;:;; ﬁ.;‘e ikely to erre; and albeit, ?_f'_; udgements given
e cogre oy et crroar lyeth not, but a writ of falle judgement in
- ‘ommon pleas, yeot the cafe being in the {ame, or

A1CAEr mifehi . :
>l mifehief, the purview of this ffatute doth extend to thofe

Heneur copyes,
!

(2Y P . . '
(’ii]:.;' Pj Arerst exeeptionesn.] This extendeth not onely to 21l pleas 11 H, 4- 52 5.
perempiory, &c. and (as hath been fuid) to prayersto 9 Aflip.3. 151;1-
> Qlerorany record or deed, aud thelike: but allo to all 3;%5“3"“&‘;;;; -
challenges g2 Jir.4. ab.

¥ -
v rZgervpd
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2:E. 4. 12. b,
F.N.B.,21. n.

Repzift, 1832,

1t H.4.¢2. 63.
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Weftm. fecond.

challenges of any jurors, and any materiall evidence
jury, which by the court is over-ruled.

(4) Fufticiaris apponant figilla fuc.] Here 1s an cxprefle com-
mandment given to the juftices; and yet ifone refufe, and any of
the other infeal the billy it fufficeth, but if they all refufe, it i 2
contempt iI_'l them all; for 1t lyeth not 1n the power of the juftices
that d.enyed to pciform the purvieu{ of this aét, to thke advantape
of their own wrong, and the party orieved may have a writ srounded
upon this flatute to the jultices, commanding them to put their
{eals juxta_jormam jlatuti, ct bee jub pericalo qied incundit nuyllageus
o2italls,

And thourzh no time be appointed by this a&, when the juftices
fhall put their {cals, the party muft pray the fame bet*orejtltléemc:1:;
But 1f they deny 1t, then may they be commanded after judgemen:
to put their feals, and then the putting of their {eals after Judge-
ment fhall be {ufficient.

(5) Et querens offcndat exccptionem feriptam Jub figille.} Albeit
the party grieved be dead, yer his heirs or executors, &c. accord-
ing 1o the cafe, thall have a writ of errour upon this bill of cx-
ception.

in this cafe the plaintifz c2n alledge no diminution, for he mut
hold himfelf to the matter in the bill fealed; and if it be not there,
it was his folly to omitit.

(6) Mandecur jufficiavio gued fit ad certum dien:.] Albeit fome
have holden, that the juftices may bring in the biil under their feal,
and ackvowledge 1t, yet the {furer way 1s to follow the order pre-
fcribed by this adt.

1f the jutlice dye, yet hall there a fcire facias go aganft his exe-
cutor or adminiftrators for the death of the judge, which is the ad
of God, cannot prejudice the party, nor make the purview of this
ftatute to be of no force.

As if a man beoutlawed, and at the time of his outlawry he‘wﬂs
beyond the feas in war in the kings fervice, and brings a wrt of
errour to reverfe liis outiawry, and obtains a certificate of th§ mas-
fhall of the kings hoft undcr his feal (as he ought to do) m tais
cafe notwithitanding the mauithall dye, yet may he affign the ﬁ:r;nw
for errour, and upon fhewing of the certificate have a jeiv fac 10
the executors or adminiflrators of the marfhall.

(7) Kt /i jufiiciarius firillnm fuum dedicere noi polfits j:raradaff:j‘r
&c.] On the other fide, if the judge deny his feal, then may t;.ﬁr
plaintife in the writ of error take iffue thereupon, and prove Xt b_}ﬂ
witneffes; for it lyeth not in the judge in this cafe to fruftrate this
exccllent law made for advancement of juftice and right.

For the order of proceeding herein according to this act,
bock of entrigs.

Cdp. 31,

given to any

{ec the
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UM wivi veligeofts et alie per-
fine ecclefiaflica implacitent ali-

quenty et implacitatus (1) fecerit de-
faltam (2), 0b quam tenenient’ amittere

debeat : Guia jz;/ffcfaﬁ hucufque tenue-

s1nty quod J z'mplacftat’ ﬁcfrft defal-
tam per collufionern, ut cum’ petens oc-
cafione flatuti per titulum dsni, vel al-
serius alienationis, feifinam de tenement’
confequi nen poffety per illam defaltam
confequeretury et fic fieret fraus flatu-
to: ordinat’ eft per domirum regemy et
conceffum in hoc cafuy quod pofiquam
Tefalta falla fuerity énquiratur per
satiiamly utruin petens babeat jus in
£t fi comper-
fum fucrity quad petens jus habucvit
(3)y procedatur ad jucdicium (4) pro
petente, et vecuperet Jeifinam [uam. [t

[t jus won habuerity incurratuy tene

ment’ proximo donino feodty fi illud pe-
tat infra annum (§Y) a tempore ingui-
fitisins captees Kt fi infra annum
aon peiaty fuperiori demiino incurratur,
[ petat infra dimidium annum pof? il-
o annum, Kt fic babeat quilibet
r.:’.?;u;'?rzzs poft proximum dominum, {pa-
gL dsmidii anni ad petendum ﬁf-c}c;/:-
froey quonfgy perveniatur ad regem, cut
ad ultimum pro defefiu aliorum domi-
nran tenementum incurratnr. £¢ ad
calumniandim juratores inguifiticnis,
adenittantur guicungue capitales domi-
4! j.:'a_farzzﬁzz ( 6), ct ﬁmilz}‘er pro rege
Gut calumniare * wplieerin (7) Et re-
racat terray poflquam judicivm datum

!

¥

i

le':'t i omany doming regis quonfoue
;f?:.f::;;z’ per petentern, wel fer m'igzzem
caritalenr dominzem difrationctur, et
Gty vig g refpondend’ inde ad
Juiccurium.

"l429]

Statut, Je
350 £

-
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XXX

.,/ HE N relicious men and other
ecclefiaftical perfons do im-

plead any, and the party impleaded
maketh default; whereby he ought to
lecfe the land, forafmuch as the juf:
tices have thought hitherto, that if
the party impleaded make default by
collufion, that where the demandant,
by occalion of the flatute, could net
obtain feiflin of the land by title of
gift, or other alienation, he fhall now
by reafon of the defaulty and fo the
{tatute is defrauded 5 it is ordained by
our lord the king, and granted, that
in this cafe, after the default made, it
fhall be inquired by the country,
whether the demandant had right in
the thing demanded, or no. Andif
it be found that the demandant had
right in his demand, the judoement
fhall pafs with him, and he fhall re-
cover {eifin; and if he hath no right,
the land fhull accrue to the next lord
of the tee, 1 he demand it within a
year from the time of the inqueft
taken; and 1f he do not demand it
within the year, it fhall accrue to the
next lord above, if he do demand it
within half a year after the fame year;
and fo cvery lord afcer the next lord
{hall have the {pace of half a year to
demand 1t fucceffively, until it come
to the king, to whom at length,
through dciault of other lords, the
lands ihall accrue. And to coallenge
the jurors of the inquelt, every of the
chief lords of the fees fhall be admit-
ted, and liicewite for the king, they
that will fhall chalienze; and after
the judgement given, the land fhall
remain clear in tire king’s hands, un-
til it be dercign~d by the demandant,
or fome other chief lord, and the fhe.
riit {hall be charged to anfwer there-
fore at the exchequil,

Aclicisfis, anno 7 E. 1, (Fite. Coll. 3,2 4, 5,6, 7.9, 10, 11.22. 24, 25, 25, 27,
O Lo KL 701 3. 1s L, 3. ftat, 3, ¢. 3. g £l 3. dtaz, 1.c0 56.)

- Notwith-
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Nagna Chart.
cap. 36.

Stat. de Religio-
fiz, 7 E. 1,

33 H. 6. ~5.

3- I7. 21 k. 3.5,
>3+ E. 5. 27. 33*
E.3.12.27. 3 k.
4.12,13. 1 E. 2.
Collufion 11,

7 L. 3. 1bid. 17,
16 L. 3. ibid. 21,
34 k. 3. ib1d. 40.
zo K. 6. 35,

Reoidft, judic,
10, 17.

20 E. 3. Collu-
tion 34.
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Secds illius mediatis, et immediatis, quod tunc fint ibi 4

Weftm. fecond. Cap. 1,

Notwithftanding the ftatute of Magra Charta, and the ftatyt, of
de religiofis, anno 7 Edw. 1. yct this evafion was found our, thy
religious and ecclefiafticall perfons did recover lands by defyy);.
which, albeit it were by confent and collufion, yet the juftices g
hold that thefe religious and ecclefiafticall perfons came not to e
land per t7vulum doniy wvel alicnaticnis, nor was within the geney)|
words of the itatute of 7 Edw. 1. ur alio quovifineds, arte, o.f
ingenio fivi appropriave prafumar : for that rccoverics being profecu.
ted in courife of law were by law prefumed to be jult and lawfy],
1t was holden by the juftices, that they were not within the former
ftatute; and yet thefe recoveries were done iz fiaudem legis, for
remedy whercof this ftatute was made,

(1) Et implacitasus.] All altions brought for any lands or tepe.
mcents, whereln a free-hold, inheritance, or a long term1s recovered,
as within this ftatute, as pracipes guod reddat, quare impedit, droit i;
gard, ejellicue firmea, quare ejecit infra tevminum, warrantia charta,
convenuit to levie a fine, execution per elegit, ftatute merchant, o
ftatute ftaple, &c. *

This a¢t doth extend to them that are no parties to the writ, asto
the vouchee, and tenant by receit and the hke.

And this flatute doth extend by equity when the abbot, &c. 5
tenant or defendant, as when a writ of right is brought againft a
abbot, &c. and after the mife joyned, the demandant maketh de-
fault, and is nonfute, the collufion fhall be inquired, and this cale
wheremn the abbot is terant is within the fame mi{chief, and there.
fore within the cquity of this law : and fo itis if a quare impedit be
b.ought againit a prior of the church of D. and the plaintife be.
conme nonlute, the defendant {hall recover the prefentment, and the
coiaufion fhall be 1nquired.

(2) Fecerit defaltwm.] This a&t doth not extend onely, ac
cording to the letter, to recoveries by defanlt, but to all marrer
of recoverics by verdi€t, or otherwife, if they be had by cols
lufion. ' |

If it be by default, then a judiciall writ called a gual js
orounded upon this ftatute is awarded, which writ confiteth upon
five pares:

1. It rociteth the recovery. |

z. The doubt of the fraud, ef quia dizbitatur de fraude wter ¢
pralocuta contia flatitnm. _ .

3. A commandement to the fherife to return a jury, pracyisd
tibi quod wenive fac’ coram jufticiar’ noffris apud W cfinenalt’ dic i
e, the charge of the jury is ad recogn’ fuper_facramentuin Jiurs bt
tria s 1. Quale jus idem abbas babuit in freedif’ mefuagiod b=
Quis pradeccficrum fuit inde feifitus ut de jure ecclefice juee pradi
& Luantum lind mcflaagivm valet per anium. _ D

4. The fourth is another commandement to the fherife,ef #0
picfiiocivm lud in nanuie neflram capias, Ee. et quod de cx:litis o
Jouccarium wobis vofpoadeas. . . i

c. The thevife 1s commanded, ez foiie facias mﬁ:m'f:én:ffuj’f
udituri jurdld’

2,

ilbciin, [t wolncrinl. | s ooth
Which writ Lhave the more at large rchearfed, for that 1t gt
a great lignt to all the parts of this act.
And itisto be obferved, that if the jury finde thathisp
was {eifed of itin his demelne as of fee in the right of his ¢

7

s predecefﬂ)l‘
hurchs

hzfore
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before the faid ftatute de religiofis, anno 7 E. 1. thisisd good verdi&

for the demandant without finding of any licenfe; for though there fio

were no licenfe, the alienation was good: but if they finde that his
predeceflor  was feifed after the ftatute, then they ought to
finde a licenfe, or otherwife the land belongeth to the lord or

king,

The value of the land is inquired of, becaufe the ifTues thereof

are to be by thisaét anfwered to the king.

If there be an ifflue joyned ‘in the ation brought by the abbot,
the jury fhall not onely inquire of the iflue, but of the collufion,
but as concerning the collufion, 1t is but an inqueft of office, whereof
no attaint lyeth.

Ifarecovery by verdift were not within the purview of this a&,
fuch an iflue of difadvantage might be joyned, and fo feint evidence
might be given,as this ftatute fhould be of little force,

And 1if the jury do not inquire of the collufion, fo as the abbot,
Sc. recover by verdict, yet the collufion fhall be inquired of by a
{peciall writ, and notby a guale jus.

Ifan abbot bring an affife, and the tenant plead a foréin releafe,
they of the forein county cannot inquire of the collufion, but a fpe-
ciall wiir thall be oranted.

If the tenant appear, and confefle the a&ion, or judgement be
given upon a /4 dicit, or a departure in defpight of the court,
thele alfoare within this ftatute, and the collufion thall be inquired,
and fo1f a recovery be had upon a demurrer in law, that recovery
isalfo within the equity of this flatute.

[n fome cafe no collufion fhall be inquired atall, as if a per-
fon bring a juris wtrum, and the jury finde that the larnd is
the right of the church, this fufliceth without inquiring of the
colluhon,

(3) Et ficompertum Suerit qued petens jus habuerit.] This is either

by jury upon triall of the iflue, or by guale jus, if the tenant make
defanlt,
&) Procedatur ad judicium.] Hereby it appeareth that the guale
Jus thould be fued out after the default, and before judgement, and
fo 1t1s faid the ufe hath been; and if the eollufion be found, the
101‘51, &c¢. fhall enter, though judgement be never given.

Bat yet if judgement be given upon the default, yet may the
guale jus be fued out, and fo it appeareth by the Judiciall Regifter,
2d many other authorities, but execution fhall ceale untill the
colifion be inquired.

In a writ of right, if judgement finall be given for the abbot,
&e. the collufion fhall be inquired; for albeit the judgement finall
be Siven between them, yet the lord by this {tatute fhall enter: and
0 itis of a recovery by default in a cefavit.

(5) Et fi jus non babuerit, incurratur tenementum proximo domins
,faa’u_ 2 illud petat infra annum, &c.] Herg be the certain times
}I’Iﬂﬂfﬂted when the lords mediate and immediate fhall enter, whereof

ticient hath been faid in the expofition of the ftatute de religiofis,
+ I,
c‘m(b) £y ad c‘at’umrzfmzdzt.?: Juratores inquifitionis, admittantur gqui-

‘T4t capitales donsini Jeodorum.| Hereupon, as hath been {aid, the

’thi"ife hall warn the ords mediate and immediate to appear and
dre th‘EIr (‘_ha]leﬂgCS'
II! lﬁSTJ' 3 D

It

20 H. 6. 38,
Stamt. Prerog,
84. b.

33 E.3.12. 4%
£.3.3. s0E. 1.
22. 14 Afll 13
5 E.23.29.6E.
3. 11. 20 f1. 6.
35. 33 H.6.23¢
6 R. 2. Collu-
ion 40.

33 I'I. 6: ZSH

6 E. 4. 11.
17 Ev 3- S

29 E. 3. 33.
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Kelwey 144,
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Regift. Judie,
106, 17.
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ibid. 2%3. 12 E. 74
Judgement 163
4 E. 3. 8. Regifts
Judic, 16, 174



Stat. de Inguif,
anno 33 E. 1.
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If any of the lords mediate or immediate be within ‘age, in re.
fpect of thefc words, * quicunque demini feodorum, the court wil
advife whether any thing fhall be done to his prejudice, during
his minority. -

(7) Et fimiliter provege qui clamare woluerit.] The King 1salwayes
(in judgement of law) prefent in court, and therefore any man
may challenge for the king, but by the ftatute of 33 E. 1. they
which challenge for the king muft fhew a caule certaine, and the
truth thereof 1s to bee tried.

Obferve well what expofition hath beene made of this af, and
how the judges extended the fame by equity, for otherwife
the churchmen by advice of their learned councell (whereof they had
the beil) would have had fome evafion or other out of the letter
of the law,

See the expofition befowe of the ftatute de religiofis, amn
= B. 1.

C AP. XXXIII.

UlAmulti tenentes erigunt cruces FORASMUCH as many tenant

(1) in tenementis fuis (2), aut

{et up crofles, or caufe to befut

erigi pervmittunt (3)y, in prajudicium  up in their lands, in prejudice of their
dominorum fuorum (&), ut tenentes per lords, that tenants fhould dcfend*
privilecium templariorum et bofpita- themicives againﬁ the chief lords of
lioraum (5) tucrt [e poffent contra capi-  the fee, by the privileges of: templars
tales domines feodorum : [flatutimn efl, and hofpitalers; 1t 1s 0rdamed,fthﬁl
qued bujufmodi tei’ capitalibus dominis, {uch lands thall be forfeit to the chief
aut yeri tncurrantur.  Eoden niede  lords, or to the king, in the fame

(6) quo flatuit alibi de tenementis alie- manner as 18 provided for lands alien-
2atls Ad MGHIN IV EUG . ed i1 mortmain.

Fleta, L. 2. caps 43. Lib. 5. cap. 34. Do&, & Stud. Li. 2. ca. 34. & 46. Rot, Pat. 2 E. 3. Ret

claut. 15 E. 3,

5 H, 1.

For the better underflanding of this ftatute, it 15 t0 be known?
that the order of the templers, otheiwife knights of the temple
being men profefled, were by Gelafius the pope founded aam
Domini 1117, which was annzo 138 H. 1. 1ed 3

Thefe were called templarii, becaufe they were firft founde hlﬁ
{fome of the edifices adjoyning and belonging; to the temple, 21 j
the charge and keeping of the lords fepuichre, and no U?mi};'
entertained pilgrims that came to fee the {fepulchre, &c. but 11 ! of
armour condufed chriftians that had a defire to fe¢ the myard
Jerufalem, and other places in the land of Paleftine, and 10 gt
them from the Saracens and infidels. ) 4

Soone after, wiz. auno Domini 1120, which was 11 anka 2] oy~
the hofpitallers, commonly called milires Sancit Fobannis {g. he
mitani, being profefled friers of S. John of Jerufalem, v1° ope:
rule of S. Auguftine, were founded, Honorius then bem%a% e
and they were called bofpirularii, hofpitallers, becaufe they

2o Llm
care of hofting and providing hofpitals for pilgrims &c. 1ra¥e I;E

th
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to Ternfalem, &c. and for their fafe-condué againft Saracens and
infidels. Thefe two orders, (but efpecially the templers) did fo
overfpread throughout chriftendome, and fo exceedingly increafed

in poffeflions, rcvenues, and b:realth, and fpgcial!y in Eng_land,
s vou will wonder to reade in approved hiitories, and withall
obtained fo great and large priviledges, liberties, and immunities
for themfelves, their tenants and farmers, &c. as no other order
had the like.

At the councell of Vienna holden awnino Domini 1311, which was
amno 4 B. 2. Cleanens guintus then being pope, the order of the
cemplers was by that councell diffolved throughout all Chriften-
Jome, and their pofleflions and revenues here in England given to
the hofpitallers by aét of parliament, azuo 17 E. 2.

But the hofpitallers continued here in England till an a&t of
parliament made in 3z H. 8. by which act they were diffolved, fo
as albeit both thefe orders mentioned in this aét are diflolved, and
therefore this alt may feeme to be obfolete and out of ufe, yet will
we not omit the expofition of it for two caufes; 1. for.that we have
hitherto omitted not one; and z. 1t may ferve for very good ule, as
hereafter {hall appeare.

(1) Lrigunt cruces,] The reafon wherefore crofles were erefted,
was, for that the knights of both the faid orders were eruce fionats,
and becaufe that was the enfigne of their profeflion, and for that
thelr tenants enjoyed great priviledges, to the end they might be
known to be the tenants of the faid orders, and thereby freed from
many duties and fervices which other tenants were fubjelt unto,
did erelt croflfes upon their houfes; and many tenants of other
lords perceiving the ftate and greatnefle of the knights of both the
fad orders, and withall feeing the great priviledges their tenants
enjoyed, did fet up croffes upon their houfes, as their very tenants
uled to doe, to the prejudice of their lords. _

(2) In temementis suis.] The crofle was ere@ed upon their
houfes, but both the houfe and lands holden by one tcnure
;fﬁtf‘t’: forfeited to the lord, and therefore the a&t faith, 7u renementis

uis.

. (3) dut erigi permittunt.] This word { permit] or [fuffer] hath
n the law two fignifications; firlt, where he that fuffereth™ it, is
party, and then it is equivalent to his owne a‘t; as if a man fuf-
fereth a recovery againit him, and the like : the other fignification
swhen a ftranger doth the a& whereunto he is not party ; as here
if 2 firanger of his own head erecteth a crofle upon the tenants
h?Uif‘-‘, 1f::1fter notice the tenant doth {uffer ir, this is a permifiion
I}’lthln this act; even as in wafte in houfes, if it be done by a
tthrf“g?r, the tenant mult anfwer for it, if he repaire it not before

*action brought; foif after notice the tenant doth not put down

the croffe, but doth by colour thereof any thing to the prejudice of

the lord, he is within this ftatute.

o (tﬁg L Prayudicium deminorum fuorum.] Somewhat muf be done

e ere%re" udice of the lord, for it the tenant ereteth, or {uffereth to

e }ﬁd 2 crofle upon his houfe, this is no forfeiture of his te-

) uri 3 utifafter the erection of the croffe, he claimeth and puttcth

lord tq }"].y of the priviledges of either of the faid orders againft the
(5) ;}S PT e:ll-lfhc?, then is the tenancy forfeited.

of the | ¢r privilegium templariorum et hofpitaliorum.] 'The tenants
"¢ Xnights of both thefe orders enjoyed great priviledges, as

3 D 2 well

1431
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Councel of
Vienna, anno
Dom. 1311.

4 k. 2.

Kclwezy, 6 H, 3,
fol. 164, 170.
Anno 17 E. 2.

Vet. Maz. Chart.
fol. 42.{ccond pte

s L. 3. 36.
35 H. 6. 46.
g2 H. 3. ca. 24.
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See herveafter,

Ta. 43.

F 433 ]}

IDURFTETE ¢fty que fi home ravif?
Fewme efpoujey dumicfelley ou auter
e defornesy per la oue ol ne o1t af-

i

R

lepins, ne avaity ne apres {1)y eyt
jndecment de wic et de meimbre (2). Lt

-

cifement  per la on bone vauvift feime,
f.'. 1{.-. L "1' "" 1"[1 3 r‘l L)

Lane efpeiifey danmafeile, on auter jene
a force, tout foit que el foy affent apres,
et tiel Jitdoemant comne devant off dit,
il foit attaint a le fuit le roy (3)s et la

Weltm. fecond. Cap. 14,

well againft the King, as againft the other lords; as to be free frop
tenths and fifteens to be paid to the king, to be difcharged of py
veyance, that they fhould not be {ued for any ecclefiafticall caye
before the ordinar}f, /Em’ coraii caryé:wmorié{t: jﬂr:'wff:.giw'zwz _/Ezm'um;
4lfo of ancient time they claimed that a felon might take fuch
houfes having fuch crofles for his fafety, as well as any church, ang
many others: now if a crofle bc_ ereéted, and any of thefe, or othe
oriviledges claimed and put 1n ure by the tenant, &ec. tien
was his land forfeited to the lord of whom the land in truth way
holden.

ifafter the crofle levied, the prior of S. John of Jerufalem had
diftrained for rent or fervice, and the tenant had acknowledged the
tenure of him, the very lord might enter by the purview of this fa-
tute, and fo if the tenant doe prove any will whereof he is made
exccutar before the confervator of the priviledges, the lord may
enter, €/ fic :'?zﬁmﬂzéﬂ.r. |

(6) Esdun mode.] Thisis an adl of reference as well to the fla-
tate de rel giofisy, anno 7 F. 1.as to the 32 chapter.oftlus parilanent
of Wellm’® ihe fecond; and therefore if the king take beneftof
+his a&, he ought to graunt the lands over in fuch fort, as 1s pre-
fcribed by the faid act of 7 E. 1.

And aibeit the ftate of the tenancy was not hereby changed, 2
. the cale of the mortmaine, (whereunto this a& referreth) ya
{fuch were the height, power, and greatnefle of t_hcfc o'rdcrs, ﬁ}n:
tiiis 2& doth put the matter prohibited by this afl in equipage, with
an alienation in mortmaine,

C A L. XXIV.

T is provided, that if a man fron:

henceforth do ravifh a woman mai-
ried, maid, or other, where fhe Flld ot
confent, neither before nur-uttcr,, e
fhall have judgement of life and of
member. And likewife where a et
ravifheth a woman married, 130
damodicl, or other, with force, 11]thupgh
lic confent after, he fhall Bave [urhl
judzoment as before is faidy 1 he ke

syt le oy fa fuite  Deomnulieribus (5)
abdubiis cum bsnis virerum (0) fus-
rumy babeat rex fectam de bonis fic ¢f-
cortatis (4.) Bt ji uxor [rontc reii-
guertt Virure funm, et abierit (8)y ct
wmorctur cum addltero (Q) [us,y, amittat
i1 perpetuumn actienen petendi dotemn
fuam (7 ), quz €1 competere polfet de
ton’ wiri fuzy fi fuper hoc convincatur,
nifi vir fuus [ponte, et abfque coner-
tione ecclefiaflica eam reconcilict, et fe-

cumn

attainted at the king’s i't';!'i.f: and thclt}
the king fhall bave the {uit. And o
women carried away with the goow
of their hufbands, the king (hall hfﬂ'f?
the fuit for the goods fo taken aT‘IL
And if a wife willingly leave herx:rlil[h
band, and go away, and continue o
her advouterer, fhe fhall be barred r
ever of altion to demand her d“‘;jlf
that the ought to have of her

. P
band’s lands, if fhe be ¢ ot



Cap. 34-

cum cobabitare permittat 10), in quo
cafu reftituatur actio. Qf” monia-
lam @ domo _[1a abducat, licet momalis
confsntiat, puniatur per prifonam trivm
amorum, et fatisfaciat domir g qua
abduéla fuerity competenter (11): et
aihilominus redimatur ad voluntatemn

regis (12 ).

Weltm. {fecond.
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upon, except that her hufband wils
lingly, and without coecrtion of the
church, reconcile her, and fuffer her
todwell with him; in which cale fhe
{hall be reltored to her altion. Hbe
that carriecth a nun from her houfe,
although fhe confent, {hall be punifh-
ed by three years imprifonment, and
{hall make convenient {utisfaétion to
the houfe from whence the was taken,
and neverthelefs thall make fine at

the king’s will.

11 E. 1. Endiétment 31. (3 Ed. 1. ¢, 13. 6 R.2. ¢ 6. Regift. 57. 2 Roll. 237. g9 Ed. 4.f. 206.
}r. Coron. 2014. Dyer, 256. Fitz. Dower, 41. 72. 94. 31Q¢ 153 Fiez, A&, fur lc ftat, 120 37,

s Inft, 32.)

(1) Purview eff, que Ji home ravifl feme efpoufe, damefelle, o auter
feme deformes, per la ou el ne foit afjentus, ne avant, ne apres, eyt Judge-
ment de wie et de memébre.] This claufe is intended of an appeale 10
bee brought by the party ravithed, for if fhe give conlent either
hefore or after, fhe thall have no appeale, but if fhce confented
ncither before nor after, then fhee thall have an appeale of rape,
and there is no law that gives a woman an appeale of rape but
this. *

Hereby the auncient law concerning the eleCtion given to her
that 1s ravithed 1s taken away, /Fide Weltm. 1. cap. 13.

Afterwards by the ftatute of R. z. a greater punifhment is 1n-
flited upon the party ravithed, it fhe after confent to the ravither,
viz. that as well the ravithed as the ravifher fhould be difabled to
challenge inheritance, dower,or joynt-feoffement, &c. and that the
nextof blood thould eunter, &c.

And moreover the hufband of her that 1s fo ravifhed and after
acives her confent, or if fhe have no hufband, her father, or other
next of her blood thall have the appeale of rape, whercin no wager
of battell thall be allowed ; fo as this a&t of R. 2. gave an appeale
in cafe were no appeale lay before, and alfo to other perfons, fo as
the woman that never confented may have her appeale upon this
;'tatute, and if the give confent afterwards, then the appeale of rape
s given by the ftatute of 6 R, 2.
1t a woman be ravithed by her next of kin, and confenteth to
itm, and hath neither hutband nor father, the next ot kin to him
fhall have the appeale, for he hath difabled himfelfe by the rape,
Whereby he becomes a felon.

(2) Fudgement de wie et de membre.] That is to fay hee fhall be
“ttalnted of felony.

In the appeale being the fuit of the party, the pardon of the
king doth not difcharge the party, as it doth upon the indiétment
at the {uit of the king.

(3) Et enfement per la ou home ravift feme, . a force, tout Joit que
il affiny apres, cit tiel judgement come eff avandit fil foit atteint @ le fute
 ray, &c.] Hereby itappeareth that the firft claufe is to be intended

Of the fuit of the party, this branch providing exprelly for the
{ul of the king' _

31)3 ‘See

X3 E. 3- COrOnz

I2Z2,
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W.1.c.13. 13 See the expofition of the 13 chapter of Weftm. 1. and the fig
3{;1 A ?:;*Sf;??};e part of the Inflitutes, feft. 1go. .

Infi t. ie@. 190. (4) Dv mzz{fgrféus abduttis cum bonis wirorum fuorur: habugy vy
o H. . Tretpatle Jectan de bonis fic rg/_}:armt.zs.] At_the common law the huflyd
244. Temps Eo might have had an action of trefpafle, de uxore abdulia cum bonis jy;

1. ibids 24 1. T'his is alfo prohibited by the ftatute of Weltm. the 1, cap,;
and a further punifhment inflited then was at the common lay,
Rogit. 97.a.  and therefore in the original writ, de uxore abdudla cum bonis iy

I‘ oy l;. ‘-..Trg Ce
4?- f’&ﬁ‘. p‘- 16-
Doer 2 36.

itis concluded contra formam flatuti in bijufmodi cafi provijo, meaning
the {aid flatute of Weftm. 1. for this aét of Weitm. 2. extendeth
onely to the {uit of the king: and if the writ be brought at the
common law omitting the words, contra formam flatuti, thenit is
Si A. fecerit, e tunc ponme, Ec. quod fit, e but if contra forman
fatuti be added, then the writ is, 8¢ A. fecerit, e, tunc attachis b,
ita arod cum haleas, LI c.
And albeit the words be, habeat rex feiFam, yet may the hufband
21{o have his action, as is aforefaid.
(5) De mudizribus.] Thatis to fay uxaribus, for of auncient time
mulicr was taken for a wife, .
41E- 323 44 If the wife be takken away, and after be divorced, orf fhee de,
fl‘?e fijﬂ: _{263 yet the hufband fhall have his action, ae_zxore albdudta cum bonisvin;
) for in this action he fhall not recover his wife, but damages. Aud
he cannnt have an acticn for taking Ler away as his {ervart, becaule
the law gives him an altion in another forme.
47 E. 3. Adtion If the wife be infia annos nubiles, wiz. under the age af twelve
fur le ftat. 37.  ycars at the time of taking away, {fome have holden that the
hufband fhall not have a writ de axore abdufia cun: bemis wiri. But
I Lold the law is to the contrary, for fhe is wxor untill difagre-

®oott ebl fup.
1.4 H. 6. 2.

ment.
[ 435 ] (6) Cunt benis wirorsm.] The plaintife muft in his count flow
A3 E. 3. 23, the coods 1n certain.
«3 E.qoubifupr.  Albeit the words of the writ be rapuiz, yet here it is taken fora
violent tuking away, ard not when carnall knowledge is i,
{0 as this a&ion may be brought againft women as well as men.
Fleta,hi. 5 c. 22, (7) Et [i wxor fronte reliquerit wirin Suum, &5 abicrit, S morctur
Erit. ca. 109. cum adultero, amittat in perpctinm afltoncm pelend: doiem fuam, Ee

Mirror, ¢ 5.3 5 ?:;_*ﬁ Ly _/E::f_r /}mm‘.::', E‘_’Jﬂ_ﬁrze coerlione ﬂff}f]faﬂffa eam reconcilict, V]
y Partofthe In- fecums cohabitare permittat, Sec.]  1In this cafe of elopement, znd
2‘:‘;?;5:%— 36+ “remaining with the adulterer, &c. the wifc could not be barred cg
Nt s 107, Der dower by the common jaw, no though a divorce wcre {ued an
had for the faid adultery, as you may read in the firit part of the
Inftitutes, {fet. 36. -
(8) §i jfporte reliquerit, (T abierit, T morctur cun adnfffra,'bf-]
43 Ed. 3. 19.  Albeit the words of this branch be 1in the conjunétive, yet if the
woman be taken away not jpente, but againit her will, and afie
confent, and remain with the adulterer without being reconclleds
&c. fhe fhall lofe her dower ; for the caufe of the bar of her dﬂ"fﬂ}l;
is not the manner of the going away, but the remailifa wit
the adulterer in avowtry without reconciliation, that is the b
of the dower : fee more of thefe words (religuerit 5 abierit) 1B
this chapter. od
If the wife goeth away with her hufbands agreement ﬂn
confent with A. B. if after A. B. commit adultery with her; 3 d
fhe remain with him without reconciliation, fhe (hall be bar®

h - jent
of her dower by this branch; whereof you {hall read 1n anﬂfii::;wq;
partist™




Cap. 34 Weftm. {ccond.

liament roll a rare and ftrange cafe, which was the firit judge-
ment that I finde given upon this branch, and the judgement was
given in parliament; and the cafe, which I have taken out of the
record it felf, was this:

gir Wil'liam Paynel knight, and Margaret his wife did demand
the third part of the mannour of Torpul, as the dower of the faid
Mareoaret after the death of John de Camoys her firlt huiband,
thatr mannour beinz then in the feifin of the king: the king’s
attorney anfwerced, that fhe oughtnot to be endowed, quia reec/:
o marite fiuo in vita fua, G vixit ut adultera cum preedict’ Guiliclno,
§F non fuit viro fuo veconciliata ante mortem fuam, & fic per formans
* Ratut: inde prius editi non debet inde dotari.

The demandants replyed, and pleaded a deed of the faid John
Camoys under feal, in thele words:

Ounibus Chrifts fidelibus ad quos hoc prefens feriptum pervenerit,
Fobarnes de Camays filius & Leaies domini Radulphi de Camoys,
Jalutem i domino.  Nowveritis me tradidife S dimififfe fpontanca mea
wvoluntate domino Guiliel. Paynel militi Bargaretam de Camoys jiliam
(5" heeredem Jobannis de Gatcfden uxorem meam. Kt ctiam dediffe,
concoflifies S eidem demino Guilielmo relaxafle, et quictum clamafe
omnia bona, ¢t catalla quaw ipfa Margareta babet, wel de catero
habere poffit, T cteanr g:icquid mei of} de preed’ Margarete bonis, el
catallis cum fuis pertinen’. fta quod wec ego, nec aliguis alins nomine
meo in pradicia Margarcta, bonis, et catallis itfins Margareta cum
Juis pevtinen’ de catero exigere few wendicare poteiimus, unec debenmius
imperpeturr.  FPolo et concedo, et per prejens feviptium confivizo, quod
pradicia Margarela cum preedifo donrino Guilielmo fit, & maneat, ex
voluntate ipfins Guiliclmi, In cujus vel teffimoniniz figillum mein
appojuiy e, hils teffibus.

And concluded their replication thus; Foriue cujus foripti dici,
qusi aon VINit, ut adultera cum piredio Guiliclmo, fed ut uxor of ufdcin
Guiliclmi,

Whercupon the king’s atitorney demurred in law, and the
record faith, £t Jupsr boc proceffum et ad judicium, qued non debet
astari. . -

By this record it appeareth, that fhe was barred of her dower
by force of this branch, whereof the king’s attorney took ad-
vantage: and in the record it is further contained, that the
d_t‘mnnd:mts protilerunt guafdam alias literas epifccporum de purga-
Lone adulterily, qua recirantur in memorand’. Et quia fuper teflcmonio
epycoperum non funt judicia in curia regis faciend’, licet litera epifco-
par.f.*.m .EH. curiam regis Suer’ porrvellee, nift iidem epifcop: ad mandatim
e 2t regl yefcribeieat.

Ihis decd, for the ftrangenefle thereof, we have recited at large
ae veirbo in werbum,

_But the hufband may give licenfe to a man to carry his wife to
his houfe, and this fhall be a cgod bar in an acltion brought 4
miliere abdnia cum bonis wiri.

Q) Morctur cum adufz'aro.] Albeit fhe doth not continually re-
Malnan avowstry with the adulterer, yet if fhe be with him and

commit adultery, it is a tarrying within this ftatute.

r:’311{13 it {he once remain with the adalterer in avowtry, and
irer he keepeth hey again{t her will; or if the avowrerer turn
-Taway, yet fhe fkall be faid morari cum aduliero with.n this

If

adt,

3 D4 - —

43§

Rot. Parliam.
ﬂ&. fdﬂ&i Joh.
Bupt. an.,

30 E, 1. Rot. 2.

* Viz,. this
ftatute of W, 2.

cap. 34.

Conceflio mirae
bilis & inaudita,
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It the wifc doth elope from her hufband’s houfe of hahitatig,
and commit adultery in gny other the lands or mannours of he,
hufband, this without the free reconciliation of the hufband i
within the puarview of this ftatute : fee hereafter in this chapter
for this point. | |
And there be parve rwre, and magne, and both of then
within this branch.
(10) Nifs wir fuus jponte, & alfque cobertione ecclefie cam recon.
9 E. 3. ciliee, T fecum cohabitare permittar. ) Note that cohabitation is
I OWET 04 not fufficient without rcconciliation made by the hufband fponee,
fo as cohabitation onely 1in the {fame houfe with the hutband
availeth her not; a fortiori, though the remain with the avowtrer i
any of the lands or mannours of her hufband, yct fhe thall be barred
of her dawer by this branch, without the hufbands free reconcilia.
8 T. 2. tion, albeit it hath been otherwife holden: and the reafon that
1}‘ REEEE L they yeelded, 1s becaufe 1t 1s no elopement, whereas it appeareth
=« W= B 159 before that the words of religuerit €5 abicrit are not of the fubil
e tha g1, ance
41 E. 3. 19. of the bar of dower, hut the adultery, and the remaining with the
brit. fol. 258, b. adulterer, as is abovefaid : and albeit fhe and the adulterer remain
| | within any of the lands or mannours of the hufband, yet (the
~words being, ff uxer fpoute reliquerit & abierit) the hath left and
gonc from her hufband in that cafe, which i1s a perfonall offence.
Tr. oT. . fo. Sc€ the firft part of the Inftitutes, feét. 36. for bars of dower,
O L. 2, I0] . - ;
6c b, in libro  Whereunto you may adde a cafe in Tr. g E. 2. fol. 65. in libo
meo. nco, that if a woman fay that fhe is conceived with childe by her
hufband whiles he lived, and in truth is not, whereby the next heir
1s difturbed, the fhall lofe her dower, if fhe acknowledge the fame
before the juilices,
And albeit fhe both cohabite, and be reconciled, yer if 1t
bz by the cohertion of the church, fhe fhall be barred of her

dower.,
Regitt, 75, 267, (11) Qui morialem a domo fuo abducat, licet menialis confentiat,
0. E. 3. 47. puniatur por prifonam triwm anporum, 5 jatisfaciat dimui a quq
L I; B. 253 abditta fuerit competcrter, & nibilominus redimatur ad voluntaten
?{1%-1&;_"1;““ .. regis.]  Monialis, 1. Monacha, wnonna, quafi non  nupta, fed aco
hb. g. =2, D. confzcrata, he that carrieth a monk out of his cloifter, the abbot or
Hufleys cafe. prior, &c. of the houfe fhall not have an a&ion of trefpas for the
3 53 3 taking of him away, but his remedy is by the writ of apoflaa
i::.q”El}'n ";4 capiendo ; but y th'ett Writ dOt%‘i not hie for a nun: and‘ therefore the
29 A ﬂ“:}E .. common law Elld give an aftion of trefpafle for taking her away,
22 R. 2. Dam. as the lord might have an action of trefpafle at the common law
130. 12 H. 7. for his ward; and this a¢t was made to give a farther punifhment;
I‘I‘:“l;f' ”ﬁﬂ:ﬂ:- for the writ in the Regifter doth not recite this '2€t, but tae plainnfe
he 1ae. T fhall not take advantage of this a&, unlefle he conclude, contra

.:E':J. . jb:-;;;:wz /P.;.?tz;t{z, ESD Ca . . |
427 ] Now the writ de moniale abdufie faith, Cuare wiet armis ffm:_ﬁn as
Bicyift, 71. 26~ Zpfius prioviffe apud L. Jfregit, et '/E:rg;'g;j; ?gcqufz _Jﬁe cam;wﬂfz{f/f{’z
Suam i0id’ exiffent’ cepit, et abduxit, per quod divinum _/;1’?‘ (ZUER
ecclefia ipfius prioviffee Sanéta Helenw Londow’ multipliciter Jib-
Zraalfum fuit, et diminutum, et alia enormia, £9¢. '

(12) Et nibilominus redimatur ad woluntaterns regis.] S0 as al-
beit the abbefle or priorefie fhall recover damages, and the de-
fendant have judgment to remain in prifon by three yeers yet he
fhall be indi€ted and ranforned at the kings fuitin %legIaH pro-
ceeding, e! fic ¢ conver/o. S | CAP



CAP.

DE pucris mafeulisy frve fomellis
(

1)y (quorum maritagium ad
raptis et abduélis

aliquem pertineat ) '
(3), i tlle qui rapuit non habens jus
(2) in maritagio, licet  pofimodum
reflituat  puerum  non  maritatum,
vl de maritagio  [atisfecerity pu-
miatur tamen pro tranfgreffione  per
prifmam duorum annorum (4). Lt
[ non reflituertty wel baeredem poff
‘annos nubtles maritaverit, et de mari-
tagio fatisfacere non  potuerit (5),
atjuret regnum, vel habeat perpetuam
prifman (6). Et fuper bhoc babeat
guerens tale breve (7 ):

Wefltm. {econd.

XXXV.

CONCERNING chtldrenn males

or females (whoif: marriage be-
longeth to another) taken and carried
away, if the ravilher have no right
1n the marnage, thouch after he
reftore the child unmarried, or elfe
pay for the marriage, he fhall never-
thelefs be punifhed for his offence by
two years 1mprifonment; and if he
do not reftore, or do marry the child
after the years of confent, and be naot
able to fatisfy for the marriage, he
fhall abjure the realm, or have per-
petual imprifonment ; and thereupon
the plaintift thall have fuch a writ:

3t A. fecerit te fecurum, &c. tunc pone per wvads Te. B. quod fit coram
Juficiarus noftrisy, &c. oftens’ quare talem hared’ infra wmtatem exiffentem,

cuyus inaritagizm ad ipfum A.

pertinety apud C, 12vcntum, tali loco rapuit et

abduxit (8), contra woluntatem ipfius 4. et contra pacem, &Je,

Er J beres fit in eodem comitatu,
tune addatir fla c/azdér!:z.

And 1if the heir be in
county, then this
thereto added s

the {fame
claufe muit be

Et diligenter inquiras ubi ille heres fit in baliva tua, et ipfum ubicungue
tmventus fuerit capias, et falvo et fecure cuflodias, 1ta quod eum habeas coram
refut’ jufticiariis niftris ad preefatum ternunum, ad reddend’ cui preedic-

lorum A, et B. reddi debeat,

El‘ fat fecla wverfus partem de qua
querttury  quonfque  per diffrictioncmn
%‘t’fft‘?:fl‘,ﬁ /{)ﬁba’df _Pc’?‘ gff@d d;'/?rf?zgf
petersty wel per contumaciam (fi non
Jit juftificabilis ) exigatury et utlagetur.
8t jorts hujufinods heeres ducatur, ct
ansferatur in alium  comitat’ (9),

tune wvic’  illius comitatus

[438] Jiat  tale  brevpe fub  hac

Jorma :

%f{/?m el nolis A,
Ctodia

falem boeum iy comp®
o . ‘

And fuit fhall be made agninfl the
party on whom complaint is made,
until he come in by dittrefs, if hs
have whereby he may be diftrained
or elfe for his contumacy, in cafe he
be not juftifiable, ke fhall be outlaw-
cd. Andif percafe the heir be married,
or carried into another county, then
a writ fhall be direéted to the theriff
of the{ame fhire 1 this form:

quod B. nuper talem baredem infra wtatem, ot in
Jua exiffent’, tali loco in comitatu tali rapuity et de comitata ilio ad
tuo abduxity contra voluntatem ipfius A. et contra pacei,

L 1 . s . L . - . T *
LI O 2P Y bz precipimius, gzwd pr:ﬁdfﬁ‘}’am Lerredont, Hewuirque €412 i

LN ]
D120
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Cap. 4,

baliva 1ua :?Z’UEHI?'? j_)fpz‘f:rz.f? capms,_ etcfa!‘z)a (,'.f /;:CI{?‘E 8‘{{?}2 czﬁadias, 1ta ?’ffﬁd
cum babeas coram jufliciariis ngftrisy, e talt loco et diey quem diem idyy 4
habet verfus prediiium B. ad reducnd’ cui de jure rveadr deleat,

Er fi beres antequar invcnirt
rotority vel antegram reflituatur que-
reitiy obicrit (10), nihilominus pro-
cedat placitum inter €csy quoufque ter-
mivetury cui vefiitur debeiets fi fuperfies
Suifjet. e excufabitur aut a::’fa:pfa-
bitur illey qui wnjufié rapurt hujujrod:
Leared de paena ]}zpmdfz,‘?n fer moriem
hored’s cujues extitit male frdet poffeffor
duin wixite  Et fi quevens chierit ante
placitum tericinatwn (11)y ft jus &2
ccirtetchat vatione proprii jeoi:  fur,
refuiimoncatur loquela ad feelam boored’
querentisy, et preccdat  placct  aclite
criice, 87 wers perr alizm titilum
conipetat e jusy fleut tiulo dengtionis,
Vinaitionisy aut alio hujuimedi titulo,
iraie refrininiencatier loqueia ad feciain
exccutsr’ quircatisy et procedat plactt’
wt pradicioon coffe Esdon nwde fi
mariatur pars defendens (12) ande-
rureavt placit’ terminetir vel bares re-
Jlituatur, procedat plecit’ per refumt’
intor guererlemy wcl ciws baredes [
exoCntoresy et excciteres defeiesiitisy vel
Jies Poredssy i execrtores non [i:fiiart,
qicad [atisfaltionem de valore maritagii
Jeczdear quod 1 alus flaisils con-
Farur, fod non quoad parnam prifina,
girea quis  pro clieno  fudlo non  &ff
preicndns, Fodem modo cum peideat
placition tnter paites de cufiodia terie,
vel heeredisy vel ntrivfgue per commune
brevey gued sneipid @ Preecipe talyy &cc.
qaod redidaty &e. (13) frat refumino-
petlo gunter Deciedes cf cxecitores quUe-
yortisy et faniliter haredes aut execu-
tores defendentisy fi moys alteram par-
foin preveniat ante placituni terie-
siztnnn. Lt cuom j}ﬂ?j*’w?sz?z‘m‘ ad T -
Friit aufiriéiionemsy detur terminus, (14)
1';5,:’}';2 qrcome tics  comd  teizeantur ad
piinsy In quorum quobibet  comitatis
Jrut juliica  fproclamaiicy quod defor-
ity weinat ad bancum (18) ad dicin
Si brew: conteniuniy vefponfurus  qrie-

1eiti,

And if the iicir do die afore he oy
be fournd, or beiore he canbe refigred
to the plaintfl, the plea {hal] pafs
between them neverthelefs, ung i
be tricd unto whom he oughi 1
have been reftored if he had beey
Lhving. INcither {ihall the ravither of
fuch a onc be excufed or exfed of the
punifhimenc aforefaid by thn death of
the keiry, whom he aid vidooe by
wrong during +his hife.  And if the
plamntifi die betore the plea deter.
mincd, if the right beleng to him by
reafon of his proper tce, the plea fhall
be refummoned at the fuin of the
heir of the plaintiff, and the plea fhall
pafs in due order. Butif the niche
belongeth to hun by another tile,
as by a title of gift, fale, or other
fuch like, then the plea fhall te
refummoned at the fuit of the exe-
cutors of the plaintifl; and thc
plea fhall pafs as beforeis faid. I
the fame manner if the defandant e
before the plea be wried, or the her
be reftored, the plea fhall pafs by re-
fummons between the plaintiff, b
heirs or executors, and the executors
of the defendant or his heirs, if the
exceutors be not fufficient to iausly
for the value of the marrag2, altr
it is contained in other {tatuts, bt
not as to the pain of i:"nprih.:ﬂj‘ncnt;
for none ought to be punifhed for the
offence of another. In the fume
manner whena plea hangeth ['*f-‘t“'fﬁ“
partics for the ward of land, or o A
heir, or of both, by the common 1*-’1;13
that beginneth Pr.aa:cipe tali, G ﬁ'*"-'g"
reddat, “isc.  Refummons bl b
made between the heirs and cxecuon
of the plaintiff ; and likewife tl}‘-‘h““‘
and the executors of the dn:fendd’.l,,t1
If death prevent any of the Pﬂr{“’j
before the plea determined. A7

1 . iy 10 ﬂ'lc.lt
when they have pafled to dﬁduﬁrl’s,
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diftrefs, a day fhall be given, within
which three county courts may be
holden at the leaft, in every of which
open proclamation fhall be made,
that the deforcer fhall come into the
bench at the day contained in the
writ, to anfwer the plaintiff ; at which
day if he come not, and the proclama-
tion be f{o returned once, twice, or
thrice, the judgement f{hall pafs for
the plaintiff, faving the right of the
defendant, if atter he will claim it.
In the fame manner it {hall be done in
a writ of trefpafs, when any com
plaineth himfielf to be ejccted from
fuch wardihips.

Cap- 35-

yenti, Ad quem diem [i non vene-
vit, (16) et pr:acfamqr{a * fie [femel,
Jecundo, et tertio. te/lificatum  fuerit,
procedatur ad  judicium ( 17). pro
quercnte : falvo  jure defendentis, fi
poftmedum  1nde logut voluerit (18).
Eodem modo frat in brevi de tranfgre/-
fion® cum quis queritur fe ejecium fuiffe
de hujufinods cuftodiis (19).

See the firflt part of the Inftitutes, fe€t. 203. (3 Inft. 171. Fitz. Gard. 18_. 235. 29, 30, 31, 32.
018, 121. Fitz Judgm. 102, 116. 123, 150. 1§7. 172, 204. Bro. Ravifhment, 33. 1 Intl.
176, by Hob. 93. 1 Roll. 445. 2 Roll. 354. Regift, 163.‘ o0 Reps 71,0 74. Fitze Brief, 821,
Rift 990. 3 balit. 275. 278. 251. Dyer. 28g. Fitz. Brief, 776. 24 Ed. 3. f. 48. 11 H. 4.
f. 4, Fitz. Ex cutors, g2. Fitz. Gard. 110. 24 Ed. 3. f.25. 20 H. 3. c. 6. 3 £d. 1. ¢, 22,
¢2 H. 3. co 7. Fitz. Proces. 33, Fitz Gard. 8g. Dyer. 369. Regilt. 161. &c. :

This a& of parliament hath made divers alterations and addi- Merton, cap. 6.
tions to the flatute of Merton cap. 6. as hereafter in the expofition

of this att fhall appeare.

(1) De pueris mafculis five femellis.] 'The flatute of Merton
extenled onely to heires males, and this act c¢xtendeth by exprefs
words to heires temales alfo.

Alfo the ftatute of Merton concerning this matter extended to
heires Znpira 14 annosy and this aét extendeth to all that arc pz/f
annos nubiles.

(2) 8 ille qui rapuerit jus non habens.] ‘The ftatute of Merton
extended to lay men onely, this a&t extendecth as well to eccle-
iufticall perfons, regular or fecular, as to lay men.

(3) Rapeis & atductis,] 'The words of the latute of Merton
AC v abdudtis & detentis.

(+)- Ler prifonam duorum anncrum, &c.] The ftatute of Merton
gwe imprifonment donec emendaverit delicfum, &c.  This at gives
the imprilonment of two yeares, albeit the ward be delivered un-
married, or though amends be made.

The king may pardon this imprifonment for two yeares, which
Was added by this a&t.

(5) De maritagie fatisfacere non potuerit.]

be intended fufficient to f{atisfie the
thh not

'The defendant fhall
plaintiffe, if the plaintifie
pray that the jurors fhould inquire of his {ufficiency.

],(6) Abjuret regnum, wel babeat perpetuam prifonam.] Ana in
this cale the eletion is not given to the defendant, butit 1s in the

lﬁ:rri:uon of the court to give judgement either of abjuration, or
Perpetuall imprifonment.

};{E?Puniﬂlment 1s al{fo added to the ftatute of Merton.
Cit the party that is by judgement abjured return again,
yet

Lib. g. fol. 42,
. Hulleyes
cafe,

-

D. Hufleys cafc,
Uhi r‘-l.lpt';h

7 E. 3+ 11

P. 14 E. 1,
Coram Rege,

Rot. j0.

3 E. 3. 52,
223 R. 2.
damages 130,

Lib. ¢. fol. 73.
1. Hufleys cailes



Temps E. 1.
gard 133. 3 E. 2.
ibid. €. 11 H. 3.
ibid. 141,

11 E.2bidotzy.
33 E.3.1bid.163.
x E. 3. 19, 20
4 L. 3. 8.

17 E. 3.42.

26 E. 3. 03,
6R. 2. gard. 166.
13 H. 4. 17-

}‘- N. B. 14.0.
c. 39. f.

12 E. 3. card 37T,
3 R.2. gard 160,

9 L. 3

34 L. ]
157- 19 B 3.

gard. 172, 127.
16 E. 3.

1bid.

107. 17 . 3.57.

4_5It 1. IS,
a7 L. 3 19.
1r H. 4. b0.
21 H. 6. 41,
22 H. 6. 1.

;1 He 7. 8.

Firfl part of the
Intis. fect. 2¢2.

s L

[ ' - - H.

vy e f{--
- »

r H. 4. 2%.
. 2. G. hi

¥, 3. 13,
5 St

‘Al ey Y o
"j: '::rl

O T -

v B.3. 26,

a1 1L 3. 15,
Iir vart of the
Inftitutes, fect.
Y¢4. Many au-
thoritics there
citcd.
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yet {hall he not be hanged, becaufe he was not abjured for felgp:
but ke may be punithed for his contempt, and remaunded. .

(7) Et fuper hoc babeal querens tale breve, 9c.] By this braneh
the writ of ravifhment of gaxd is given, and the forme of the wij
is here exprefled.

The ftatute of Merton extended to the writ of right of ward,

A gardcin in focage cannot have a ravifhment of ward upon this
2&t, but onely a gardeinin chivalry, but the gardein in focége ﬂm]i
have a ravifoment de gard. But 1t was adjudeed foone after the
making of this att, that by the z4. chapter of this parliament,
which ¢giveth the writ confimili cafin cadente S codem jure 3 fimih
indigente vemedio, the gardein in focage fhall maintain a writ of
ravithment of ward for the body, and a writ & geclione cuflodia for

the land.
* For the cuftome of the city of London concerning orphanage,

fece3z E. 3. § R. 2.

Yn this writ if the iflue be found for the plaintifte, yet upon the
context of this aé the jury fhall enquire, 1. of the value of the
mariage, 2. of the age of the ward, and 3. whether he be married
or no - and for the firil and fecond they muft give a direct verdict;
for the other they may give a conditionall verdi&t, as to fay,
wheather he be married or no they know not, and 1f he be married
then aflfefle greater damages, which enquiry is but an mqueft of

office.

Now albeit the verdi& be conditionall, yet in this cafe the judge-
ment thall not be conditionall, but in ths cafe the plaintifie may
have judgement to recover the marriage and letler damages, and
have execution of the body, and if the f{heriffe return that hess
muried, then may the plaintiffe have a feire faaas for the greatr
damages, and have judgement to recover them, and fo 1t 1 man
a&tion of detuinue, &c. |

(8) Rapuit et abduxit.] There be two forts of ravilhments
of wards, that is to fay, ravifhments in deeds, and ravithments
law, and this {fatute extends to both of them.

Ravifhments in deed, as when one take and carry awiy ward;
and ravifhments in law be, as if the ward euter into retiglon, tho
is a ravithment in law, for which the foveraigne fhall anfwer, fcr
that his admiflion of him is a ravifhment in law.

1f a man or a woman mary a ward to his or her daughter, o110
any other, this is a ravithment in law,

A man precureth a ward to goe from
ravifhment in law,

If one ravith a ward, or eje&t the
without his privity, yetif the ftranger
ravither or ejedter. id:

"T'his act is intended of 2 gardein 1n chivalry, as hath been $31
and though the father fhall have a writ of ravifhment of “:’a;;
quare flium funm 657 beeredem rapuit, cujus mariteguin fm; frP/t‘ha
pertinet 3 and albeit the aunceftor {hall have the like aﬂlOﬂl (::i[hin
taking of his collaterall heire apparent, yet nORE of thofe arc?
this {tatute, but remain at the common law.

See the firft part of the Inftitutes, feét. 11:4.

The count in the ravifhment of ward upon
by «: et armis.

(9) Si forte hujufumodi hares ducatur et ira

his gardein, this is 4

lord to the ufe of a ﬂr.angfr
agree thereunto, he s the

this act muft not be

Yy aliim
mﬂmmr 1

comital ]
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comitatme.] A man cannot have a’ writ of ravithment of ward in Dier 12 El 284,
‘the county of York, and fuppofe the ravifhment in the county of z:g E. 3. gard.
Derby, et quod aﬁdm‘?:f.r Juit ab eodem comitatu ufgue com’ E f:ar:rm. But 'Y+

his originall muft be in the county of Derby, and by this branch he

hall have the writ here mentioned, queffus ¢ff nobis dire&ed to the

teriffe of York, whither the body is carried.

If the ward be refiant in another county, then where the land :D E' 3- b.
is, the lord may have a writ of right of ward in that forein =~ = 3 45
connty where the ward 1s refiant.

(10) E? fi hares obierit.]  Albeit the body fhall be recovered ‘fg ]é. 3; bge'.??ﬁ’-
in the writ of ravifhment of ward given by this a&, yet it is ex- fac® 1o ;'E”
preflely provided by this branch that the death of the heir fhal not gard ng? e
sbate the writ; but otherwife itis in a writ of right of ward, forin 3o E. 1. Tde
that cafe the death of the heire fhall abate the writ; and foitis 9 E 4. so.
ifthe heire {hanging the writ) commeth to his fall age, the writ of
right of ward fhall abate, but not the ravifhment of ward, but if he
be of full age at the time of the writ of ravithment brought, ther
the writ (hall abate for the words of the writ, cxjus maritagiom ad
ipfum pertivet,

(v1) Etjfi querens obierit ante placitum tersminatum.]  Two joyat [ 441 ]
loxds or two coparceners of a feigniory bring a writ of ward, and
onc of the plaintiffes die, the writ is abated, and the furvivor fhall
not nave a refummons, for this a& piveth the refummons either to the 19 E. 1. Scire
boir, or to the executors, and not to any furvivor, who may have fac' 11g9.
anew originall ; and fo it is if the baron and feme be plaintiffes, 3% E. 3. 36.
and the hutband dicth, the writ fhall abate, and no refummons {hall
be {ued, becaule one of the plaintiffes 1s alive, to whom the ward-
thip furviveth, es pars guerens won obiit 3 and the nawre of a refum-
mons 15 to continue the originall writ, for by the common law no 2
velammens did hie but againft him that was party to the originall, $ H, 7.3
2rwiich came in by voucher or receit, &c. {o leng as the tenant
lived, and onely where the plea was put without day, without any
laches or default in the party, as upon a conufans graunted and
tuler of right by the demife of the king, the zon wenu of the
uiiees, or when the paroll demurred for nonage, or upon the
HHDWHHC_L‘: of a proteftion and the like; but if the procels be
ln_;gzl::ontmned by the negligence of the plaintiffe, no refummons
4 iy

Allo no refummons lieth for the defendant or tenant, becaufe
reflummons is compounded of ¢, fub, and monso: and the defendant
“rtenant never fued out fummons, and therefore can have no re-
fimmons, ncither fhall a refummons be graunted- but againft
lin that was formerly fummoned, and upon the refummons by
this 1& the party cannot vary from the former plea, but onely
for matter that commeth of puifne time, as a releafe, &c.
noﬁ?jr I:%égqrc fome have holden that the makers of this adt were Il H_-”f%- 54~
wheso 1 i the law, becaufe the refummons is given to the heire, P‘EH‘ y

e by law the heire cannot have the ward(hip being but a 9,733 **
chattell, the makers of the law knew that as well as the objector A
or it is faid in g E. 3. that th g : at thig T3 AN
pirlizment. b 91 : 3. that they were /age gents that were at this
conmon 1 ut} eeing no refummons in this cafe did lie by the
cire whe; v the éna_l,..ers of this act gave the refummons to the
st Gf&t‘l&l&rar (hip accrued ratzone proprii fesd:, for there the
the e m:] o e tenure might come in queftion which concerned
cUtors, gy ¢ then the wardfhip, bac vice, could e¢oncern the exe-

» B1d as 1f the defendant make his tclement, and devifeth

the
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the ward to another, yet the refummons fhall be awarded by the
next {ubfequent claufe of this aét againlt the executors, although
they have nothing in the ward, and, for their infufﬁciency, againft
the heire who cannot claime the ward being but a chayel.
{0 in nowo cafu providebant novaum remedium, and in one cafe thargeé
the heire of the defendant, whom the law could not charge, and i
another gave remedy to another heire upon good reafon, who by
law had none.

(12) Eodem mods fi moriatur pars def. &c.] 1f a writ of ward
he brought agaimnft two, and onc of them die, no refummons
fhall be {ued by this branch, becaufe one of the defendants are
alive, and he fhall have the ward by furvivor, and this branch
giveth the refummons either againft the executors or heire, Et pars
defcndens non eft morinus,

And the nature of 2 refummons (as hath been {aid) is to continue
the originall.

If the plaintiffe in the writ of ward dieth, and a refummonsis
fued by the heire, upon the next precedent branch, if the de-
fendant dieth the heire fhall bave a refummons againft the execu-
tors of the defendant, for the words of this branch be, inr
querentem, wvel eus barcdem fen executores, el execulores defendentis,
&C.

Though this branch faith, codesn modo, yet for fo much, asis
otherwife provided for, there is no reference by thele words to te
former claufe, for a refummons lieth not againft the heire of the
dcfendant, 1f the executors have affets, and it is a good pl'ea for
the heire to fay that the executors have fuflicient; but if the
executors have aflets for part, and the heire aflets for part, yet no
refummons 1s given againit them both by this act. |

And in a refummons againft the executors upon this ad of
parliament pleinncnt adminier s a good plea; but then the
plaintifie fhall have judgement waintenant to recover the ward;
and in a refummons againft the heire tfor the infufhiciency of the
exccutors, it 1s a good plea for hum, that he hath nothing by de-
{fcent 1n fee-fimple.

I1f th2 executors have not aflets, {o as the heire is to be chﬂrged,
yet fhall damages onely be recovered againit him: but the punifh-
ment ordained by this a&t fhall not be infli¢ted upon him, for that
fhould be againft a maxime of the common law herc rehcarﬁ:gt
gund quis pro alicno falio uon ¢ft punicidus, et poena ex deliéto -”"‘;’ﬁ‘ﬂ:"."
b.cres teneri ron debet 3 and againe, 712 Laicdes non Soleat trg:f:!f’
aitiones, ques poenales ex malcficio funt - and, toties iit erfi'ﬂjf?’f?*""’H‘m'f""f;
ciiionem de eo quod ad enm: pervenit, quories €x dolo defunci convenits
1072 tolies ex fio.

And, flizs non portabit iniguitatenm patris. odin

(13) Eoderr modo cum pendear placitum inter paries de f}ﬁgj E
tericey el heeredis, wel wtriufque, per commune breve prm::ﬁf_m I’I‘E d.
quod reddat, &F¢.| Per commune breve. Hereupon 1t ;S C';E*l r{;
breve de communi cufiodia, that 15, byeve de velfo de cuffoidia, 2
that writ onely the ftatute of Marlebridge extended. ints]

(14) £t cum pervenerit ad magnam diftriftionem, detur :gmi: M;};
The ftatute of Marlcbridge gave a proclamation, /& 4 ;i gilﬁ o
diffriltionem non wenerint, &&c. {0 as by that alt the graE this
muft be returned before the proclamation iffued, but by

. . . . rauntels
the proclamation is to iffse when the grand diftrefle 15 855,
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¢ the words be, cum pervenerit ad wmaguam diftriiionem, detur
sp gt i Uf-

ﬂii?;?he ftatute of Marlebridge pmvided: that &is wel ter, £5¢.
infra medietaten: anni fequentis thfi: proclamation {hould.be made, {o
25 the countics were put in certain when the proclamation thould be
made; now this at abridgeth the fixe months to three months, and
(cts the time of the proclamation in certaine. 1'his branch extend-
cthonely to the writ of right of ward, as the ftatute of Marlebridge
did, vide 1n the end of this chapter.,

This branch reftraining the common Jaw, extendeth not to the
vowchee, but onely to the defendant in deed, and not to the defen-
dant in law.

It propter brewitatem temporis there were but two proclamations
mzde, the plaintifte fhall not have a writ, cam aflocatione comitas®,
vecaufe he purfued not the ftatute, and it was his folly that the
writ contained not Jonger time.

In a writ of ward againf{t two, the one appeareth, and the other
makes default, or if the one have nothing, and the other is difirained,
10 proclamation fhall be awarded againft the one of them, for both
of them make but one defendant, and therefore cither againit both,
or againit none,

Ita dilirefle with a proclamation be graunted, and the defendant
nath nothing but within a franchife, the fheriffe fhall make the
proclzmations in the county, and the bayly of the iiberty fhall
diltraine him. |

The proclamatior muft be graunted in the fame county where
the originall is brought; and therefore if the plaintiffe furmife tha
ine defendant hath fufficient in a forein county, he fhall have a
cubrefle at the common.law, but not with proclamation by this
ltatute.

(135) Feniat ad bancum.] This extends not to juftices 1n
"y1¢ nor to commifhoners of oier and terminer, but the plain-
tfe may have an adtion of trefpafle before them at the common
W,

(16) Ad qucn diem fi non wenerit, &e.] See 17 E. 3. 19. here in
the next paragraph, by which it appeareth that he muft come o
quem diem, et non ad alium.

(7Y Procedatur ad Judicinom, ]

) At the common law he could not
have jddgement b‘y

$ )adge default without plea of the party, &c. but dii-
trefic infinite; if upon the proclamation returned the defendant bo
d};.‘mandcd, and appear, and taketh a day by prece partizm, and at
:h.f: ‘E’-Y make default, the p}aintife fhall not have judeement kpon
el amtt‘:_becaufe. he made not default at the return of the dif-
rele, for this act faid, ad quem diem f; non wencri. '
au“iﬂi;‘ﬁ{hzre 1t 15 {aid, procedatur ad judicium) yet upon this de.
2 wein tJll }gement_can be_ yet given, but the court muft a'fvard
Ufthea:} ¢ ;ehmerlfe, to 1nquire of the wvalue of the marriage,
. an%le 0f the ward, and whether he be marryed, &c. as is afore-
give}n_ -upon the return of that writ, then judgement thall be
a1d confe(r. thdtfct_tdant appear at the return of the proclamaticn,
mages i s ¢ action, the plaintife fhall have Jjudgement of the da-
1S count,
5: ig)nl?a{waj ure defendentis, f poftmodum inde logui voluerit.] Some
teited upon thefe words [inde logu: voluerit § that if a man

z recovereth
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30 E. 3. 10, 11,
49 E. 3. 19,
Marlb. cap. 7.

29 E. 3. 48. 13.
Preclam. .

2 H. 4. 1.

19 E. 3. Procl. s.
&10. 17 E.1.70.
14 H. 4. 37.

2 H. 4. 1.

42 H. 3. 1.
13 E. 3. 21

o
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recovereth 1n a writ of right of ward by default, that the defendaps
rmght have a writ of right of ward, and recover again that whicl;

16 E. 3. Gard.
108,

he formerly lolt; but by reafon of this word
words fhall be intended, that he may have

[ pofimodum) thefe
a writ of right of

ward after that another tenant of the fame land happen to dye

his heir within age, but for the fame wardfhip,

whereof judge.

ment 1s given in the writ of right of ward, the defendant i

barred. .

(19) Lodem modo fiat in brewi de tranforefione Cun: quis gueritur f;

3E. 3. 7. 30E. 3.
10y L1

common law,
Regift, 162,

lata ut dicitar.
Regit ubi fupra.
r+ L. 3. Procley.
de gard.

giectin fuiffe de hujujmodi cuficdiis.] The writ here
gjediment de gard, brove de ejectione cuflodia, which is a writ at the
De attornato inde.

Inter H. S R, de quadam tran(greffione eidem H. per Prafatum R,

mtended, IS an

By this branch, proclamation (hall be made in this writ of
the ejedtment of gard, which {hall not be made in the ravifhiment

C AP XXXVI

oy U T A donmnini ens”s ot alis qur cur’
denenty €t fencfcallt (1), wolentes
gravare [ubdites [uos (2 ), cuem non ba-
beant legalen vian cos gravandiy fro-
cuiait alivs movere querelas (3) verfis
¢55y et dare vadium, ct offerre pleginsg
wol impitrare breviay et ad fectas hiu-
Jrfmadi qucrentivne compellunit cos fequi
comitatumy hiund-edumy wapentachizor,
ct * cwr’y quonfgre finem fecerint cur
ipfis pro woluntate fua: flatutum ef?,
quod hoc de cuatera von fiat, KBt fi quis
per bujufpedl faljas querimoiias fuerit
atlachiatuiyveplegict difirictionem fuamn
(&) fic captamy et pont fac’ loqrclam
corait jitfliciariisy coram quibus ji vice-
comesy vl alius balivus, vel dominus,
pofiquam [it diftriétus formaverit que-
cimoniam  fuam, advocaverit juftam
diftridiionem ratione hujujmod: quere-
moniarum (§) coram eis fallarum, et
replicet’y quod hujufmodi querimonice
mvebantur verfus eos malitiose, ad 172+
SMantiam [fen procurationem wic’, aqut

aliorum baliverum, aut dominorum (6 )

(fd?)ﬁfffﬂfﬂ?‘ i1lla ?‘fp[ffﬂfl-gn Etﬁfu-
per hoc conviéli fuerinty verfus domi-
siem regem vedimantur (7 ), et nibilo-

a f 444 1 MLIUS

F ORASMUCH as lords of courts,
and other that keep courts, and
ftewards, 1ntending to grieve therr
inferiors, where they have no lawfu}
mean {o to do, procure other to move
matters againit them, and to put in
furety and other pledges, or to pur-
chafe writs, and at the fuit of fuch
plaintiffs compel them to follow the
couitty, hunared, Wapentake,aud other
like courts, until they have made finé
with them at thieir will; it is ordained,
that it fhall not be fo ufed hereatter.
And if any be attached upon fuch falte
complaints, he fhall replevy his dif
trefs {o taken, and fhall caufe the mat-
cr to be brought atore the jultices
before whom if the theriffy bailitf, of
other lord (after that the party dif-
trained hath framed his plaint) wil ad-
vow the diftrefs lawful by reafon of
fuch complaints made unto them,
and it be replied that fuch plaints were
moved malicioufly againft the P‘“'Wf
by the f{olicitation.or pr?c‘urementdﬂ
the fherifl, or other bailiffs, of lor dsf
the fame replication fhall be admitteds

and if they be conviét hereupor, }Q:E
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mInis

tripho raffituantur. . ‘
e the parties grieved.

(22 Ed. 3. f. 15. Fits. Avowry, 78. 13 Hen. 4. 2.)

This 2&t was made in affirmance of the common law, and to
adde a greater punifhment then the common law did; for the de-

444

brjz.ﬁnadz' Jfic gravatis damna in  {hall make fine to the king, and ne-
verthelefs reftorc treble damages to

linquent fhall be ranfomed at the kings fuit, and the party grieved -

thall recover treble damages, wherc he fhould recover but fingle at
the common law.

If A. procure B. to {fue an ation in any court of record, 43E.20.F.N.B.

or other inferiour court againft C.
deceit agamnft A. at the common law, and rccover his fingle
damasyes. _

(1) Quia domint cauriarunt, ﬁfﬁﬂg/f'/:«'aﬂz', &c.] This a&t evtendeth
to court barons, leets, and to county courts, tourns, hundreds, and
not to the courts at Welkminfter (they bemng afrerwards named in
this a&, &c.] but they remain at the common law.

Though fenefchalli be here named, yet bailifes, and other officers
are within this a&t, and the bailife, or other officer may be punithed,
without naming the lord.

(2) Polentes gravare fubditos funs.| Subdites 1s here taken for any
man that is {ubjet to their jurifdition, and fo it 1s to be taken in
ail other like places.

(3) Procurant alios mowere querelas, &c.] Thefe words are
cenerall, and therefore ir the lord, bailite, fteward, or any
other officer procure any man to fue a lawfull aétion, he fhall
be punithed by this a&, Quia culpa eff fo immifcere vei ad fe nox
Jertinentl,

(4) Repiegict diftriztionem fuaw.] This aét extendeth orely to
areplevin, and not to an adiion of welpafle, or any other action.

Aud here a diftreffe is taken for an attachment.

(5) Advocaveris Juftam diftriciionem raticne bujufinodi guerimeuiar’,
&c.} By the letter of this branch the defendant muft make an
awvowry, but it mult be extended further then .the letter; for admit
that the lord, &c. will (to {fave himfelf from treble damages) make
F0 avowry, but plead that the goods were not diftrained, &c. or the
like plea, whereupon iffue being joyned, the plaintife after proof
ofthc 1}111& may give in evidence for the treble damages the par-
View ot this a€t, and that the lord now defendant, procured a fuit,
&C. contrary to this aét, and that he is guilty of the diflrefle, or
ﬂltt:nchment, and therefore ought to yeeld treble damages; and 1if
t.is be found by the jury (although 1t were not pleaded) the pl’
gﬁ}ll ecover treble damages; for it lyeth not in the power of the

tlendant by his falfe plea to excule himfelf of treble damages
ig;"iﬁljﬂ‘}hls act: as if the diﬁ'eifor_ a}i‘eneth to per{ons un k:mwn, and
m;ﬂg; e brf_}‘ught againft the difleifor he plead Nul ten’ de frank-
Plﬂintiftejzfzﬁne wn le é?‘ztﬁ_, et [t trove ne foit .md tort ﬂ{d a:ffezfin, the
to de ﬁ_au&n;:lh)’ give 1n ewdegce, that the faid alienation was made
Profics i ht_a plaintife of his action, and.that the diffeifor took the

o mw 1ch cafe he is to be relieved by the ftatutes of 1 R. z.
tH.4.and 11 H. 6.

IIS?- brﬂfﬁre cap. 35.1n the cafe of ravifhment of ward.
I 3 E (6) Malitiofe

he may have an a&tion of 93 m. Regiit.

Judiﬂ- 3?-

4.1 Ed.7. Avowa
rv 78, 11 H. 4.
g1. 13 H. 4. 2.
SE.4 s.

13 H.4.2. 3.
41 E. 3. Avowry
73

22 E. 3+ IS
11 H. 4. QI
13 H. 4. 2.

173 H. 4 - e bl

[ 445 ]

Videlib. g. f. 6‘3.
Gooches cafle, 2
ftatute given 1n
evidence, and
not pleaded.

1 R.z2.cap. 9.
4 H. 4. cap. 7.
1t B. 6. cap. 4.
g H: 6# 14-: 15-
iib. 1. gap. 123
Chudleys cafe.
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(6) ﬂfalfﬁqfé’, ad i f:g/?am‘z'rmz ) ﬁm procurationem <vicecon’, qut aligrym
ba'ivorum, fere deminorum.] Here 1t 1s to b2 obferved that the PIo-
curement is the fubftance, and that doth imply, that it was dope
malitiosey and therefore if the jury finde the procurement, and thyt it
wis not done malictoufly, yet the court fhail (for that it Judicially
appearcth to them) adjudge it done malicioufly,

(7) ZVersus donminn: rogene redimantar, &c.] "T'hat is, they thall be
fined to the king in that {uit brought by replevin.

CAP. XXXVIL

QYU I A ctiam baliviy, ad quos ex FORASMUCH alfo as bailiffy, to

s officio pertinet diflyiétiones facere,
gravare wolentes fulditos fussy ut ab
eis pecuntam extorqueant, mittunt 1g-
1otos ad faciend’ diftrictionesy ea 1nten-
tff?;:f, 28 /Ez[n*z'z'faj gravare pqﬂbzz‘, per
hoc quod fic diftriéti non habeutes noti-
i perfanarent non permitiioit hujuf-
modr diffriciiones fuper cos fieri @ jla-
tutum of2y quod nulla diffriétio fiat (1)
20fi per bolives notos et juratos (2)
£t fi alio modo difiriétiones fecerint, ef
ae boc convitis fuevinty fi gravati breve
de ivanforefl. impetraverinty reftituant
gravatis damna (3) [allas in triplo]
et Verfus regem Zraviter puniaintir.

whofe ofhice 1t belongeth to take
diftrefles, intending to crieve their in-
feriors that they may exact money of
them, do fend ftrangzers to take dif-
treflesy to the intent that they mizi
arieve their mferiors, by realon thar
the parties {o diftrained, not knowing
fuch perfons, will not fufter the dif-
trefles to be taken; it 1s provided,
that no diftrefs {hall be taken, but by
bailifts {worn and known, And i
they which do diitrain do otherwile,
and thereof be convict (if the partics
orieved will purchale a writ of trei-
pals) they fnall reftore damages to
the parties grieved, and befides, {hall
be grievoufly punifhed towards the
king.

(3 REP. Izi)

This a& is made in afirmance of the common law, and for
reformation of an abute by fherifes, who ufed to make bailifes
to diflyain, who were unknown, to the intent that the ownuf
of the cattell might make refcous, and thereupon the therite,
‘&ec. to extort money from him; wherefore remedy is given by this

adt,
Lib. 3. fol. 12,
S William
Eerherte ¢ ife,
2 g Iie 3. C2Pa 2 30

| 445 ] (2) Nt per balivos notos, et juratos.]
both bz known and fworn : an a&
lata,

to be put in execution :

(1) Nidla deflriit’o fat.}] At the time of the making.ol’ this adt,
this proccflie lay in an aétion of debt, (for the capiasin that cafe
1s oiven by the ftatute of 25 L. 3 ) fo as this ftatate c:'{tendmg 0
an action of debt, although the latter aét give a capias, yet the
capias coming in lieu of the diitrefle is within this adl,

By this act the bailifes muft
yet ftanding in force, and worthy

Fleta doth render this branch thus:

o

; v ey . . : ?.ﬁﬁ'
Provifum ¢ft quod nulla difiritio fiat per balivoes regis ﬂﬁ {; g
Jucrint et ucti, et fi quis alio modo difftringeret, et de boc convinid

/.‘f :? { i
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feltane diftrifts, cui in boc cafic confulitur per breve de tranforeffione,
Jamna reddet gravato, el verfus vegem graviter punictur.

Of this branch the Mirror faith thus, Leffatute de diftrefles eff

Mirror,c. 5.8 e

d{/?f;;g:z.y/?néfﬁ, car in difftreffes torcious fans garrant tient lieu le

7 ndgement
difcoiits.
ebferved.

de robbery, et per garrant chefcun eff receivable conus et
But the ftatute is in the negative, and neceflary to be

(3) Damna.] Some editions have alias in triplo, but the ori-
oinall is dumna, and not iz tripls, and therewith agreeth Fleta,
o

CAP.

UlA eticm vic®> hundredariiy et
balive  libertatum  confueverunt
gravare fubditss [uss ponendo in affifis
ot juratis homines languidos, et decre-
pitasy perpetra vel temporals infirmi-
tate languentes, homines ctiam teinpore
Jummonmitisn’ fue in patria non commo-
rantesy fummonendo etiam effrenatam
multitudinem juratorum, ita ut @ qui-
bufdant eos in pace dimittendo pecuniam
cxtorqueanty et fic frunt affifee ot juratee
mliaticins per pauperiores, divitibus
pro fus dands dom:i commorantibus :
Ratutim efty quod de catero non [fum-
mmeantur in una affife plures quam
wit, (1), Semes etiam videlicet 1l-
a 70. annas (2)y perpetuo lancuidi
(3)s wel tempore fummonitionis infivini
(4 s vel in patria non commorantes (5),
N pomantur tn juratis, vel minoribus
”[ﬁ/ff (6) Nec  etiam ponantur i1
affifis wel juratis, licet in proprio com’
‘apt debeant aliqui qui minus ten’ ha-
beanty quam ad valentian Viginti foli-
i!?ry:?ﬂ per annmum (9), Kt Ji bujuf-
f;;?{fgﬁ ter Jurat’ extra cazfzz'tm_‘um:
2 d » Mo ponantur in eis aliquz
‘?f"? WIRLS Lenement’ non habeant, quam
;’:p;{fffzfrfff; xl. 5. per annum, :{/fi.f £x ~
o _/grz' tf/ ¢s funt in clmrtzs.LS )y vel
foris tjﬂpd ;:ngz:arum prefentia necef-
b d,um Ji;?mm potentes fiut ad
steuds ey ec debet iftud Statutum
cpartet aly zszf o ﬂﬁft’?{;' o _tj'l—tff’uf
ig ?fﬁd’ 0 ponere milites 112 pa-
Cltes, propier paucitatern

nilitum,

XXXVIIIL

FQRASMUCH alfo as f{heriffs

hundreders, and bailiffs of liber=
ties, have ufed to grieve thofe which
be in (ubjection unto them, putting in
affifes and juries men difeafed and
decrepit, and having continual or
fudden difeafe; and men alfo that
dwelled not m the country at the time
of the fummons; and {fummon alfo an
unreafonable multitude of jurors, for
to extort money from fome of them
for letting them go in peace, ‘and fo
the aflifes and juries pafs many times
by poor men, and the rich men abide
at home by reafon of their bribes: it
1s ordained, that from hencclorth n
one aflife no more {hall be fummoned
than tour and twenty; and old men,
above threefcore and ten vears, bc-
ing continually fick, or being dif-
cafed at the time of the fummons, or
not dwelling n that country, fhall
not be put in juries of petit afifes.
Nor any fhall be put in affifes or ju-
ries, though they ought to be taken in
their own thire, that may difpend lefs
than twenty fhillings yearly. And
if fuch affifes and juries be taken out
of the thire, none fhall pafs in them
but fuch as may difpead forty fhillings
yearly at the leaft, except {uch as be
witnefles in dceds or other writings,
whofe prefence is ncceflary, fo that
they be able to travel.  Neither fhail
this ftatute cxtend to great aififes, In
which it behoveth many times knights

3EKE2 to
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militiin, dum tamen tenement® habeant  to pals niot refident in the Country, for
in comit’. Et fi wic® wel fubbalivi the {carcity of knights, fo that they
Juiy vel balive libertatum contra iftud  have land In the fhire. And if
“flatutum in aliquo articulo venerinty et fherift, or his underfheriffs, or bailiffs
fz;pgr hoc convincantur, veflituant of liberties, offend in any point of this
dampia gravatis, et nibilominus fint {ratute, and thercupon be convicl, da.
74 m{/&rfcorrz’fﬂ domint regis. LBt ha- mages fhall be awarded to the parties
beant jufliciarii ad affifas capiend’ af- gricved, and they fhall neverthelefs b
Sirw® (Q)y cwm 1 cont’ wener i, potef- amerced to the king.  And juftics
tatem audiendi querimonias ﬁzzgzdarztm afligned to take aflifcs, when they
conquerentium, quoad articulos in iffo  come into the fhire, fhall have powe
Jlatuto contentos, et Juflictam tn forma  to hear the plaints of all complainants
predicta exhibend’, as to the articles contained in this
i {ftatute, and to minifter juftice in form
aforelard.

Fleta, li. 4. cap. c. Sec 21 E, 1. flat. d2 non ponendis. 34 E. 1. O:dinat. &c. dit {iper Chart. ca g,
Mribr. ca, 24. For Jurorse Sce Cuftumicr de Norm., ca. 6g.  (Kelyng, 16. 25 Ed. 1. flat. 3000
10 He 4. f. 3. 2 Roll 163. Bro. jurors, 24. 1 Intt. 153, Kd.g7. 3 Ld. 3. f. 304}

The mifchicfe doth plainly appeare by the preamble, and the
end of thefe mifchief.s was, that the fheriffes by fuch meanes did
pecunian extorqicre, $E5¢.

See the filff part of the Inftitutes for the antiquity and rightin.

titution of trials by tweclve men, and of the number of twelve,
Se&. 234. and Magna Charta cap. 29. ‘
2 H. 7.8, Fleta (1) In nna qffifa plures quam: 24.] This was but the zﬂ:)ult::I of the
ubt fupra. fheriffe, for though the wrirt, which is his warrant, is but tacive,ya
Dier 1. Mar. 95. regularly he muit returne twenty foure, and no more, anlele 1t
Fletaubi fupia.  be in fpeciall cafes: Swupponcnde, ingiir Fleta, Superfluan: /-‘?a’f”r'-;”""
multitudinem, ita guod gquajacin in pace diniltcrent prece gl precios Ot
1t & writ of rizht there be fixteene jurors re;urned_onel}': y
F.N.B. 1664, (2) Sencs wltra 70. arwce, &c.] This ftutute 1s a direct prei-
bition in it felfe, and therefore the party grieved may have h
a&ion vpon this a& ag:init the fheriffe without giving any ROULE
F.N.B.ibid.a.  either of this, or of fickneile, or non-commcrancy, aml* vet the uliu
is to fuc out a writ grounded upon this act to the (hertile that B
returnc them not. ' L
F.N.B.1bid. a. But without qucftion notice by word were good, if aotice ¥TF
Regift. 177 requifite; and this feemeth to be in afhrmance of the cornmoen

* -~ . - " . . ~ » 1 *:1{.:!. IJ
IﬂW, for 1f a coroner 1}:_~_,h b/ msjraﬁzm, 1t 15 4 OO Lubi 5

Plalme Sg. 10. remove him, and the prophet David fuith, Dies puejiroris iy
./f?jﬁf.r'ff”-‘f..’frf 7272728 o it
(3 )b Perpetuo languidi}  Asif he be meirko pﬁfﬁéﬁﬁ”ﬁ;’ or |
hee bee leprofies, or ttiicken with any other continuall ficlene ud- .
It alfo ‘extended to n:en that are blinde, deafe, of 1o {?:I}Fa o
mory, or {o lame as they cannot well goe nor ftand, and [1{' . and
ke the benefit of this ftatute, of what age foever they 7{; oy

F.N.D. 164. this point is in afirmance of the common law, for thefe be §
Regift, 177 caufes to remove a coroner. . _ . endedy 0
(4) Tempore fummonitionis infirmi. ] This "I'mlﬂ be fo I{? ance of

infirme as he is not ablc to ferve; and this is.alfo m il

the common law. (5) Is

2

il ke il &



Cap. 398. Weftm. {econd.

() In patria ner commorantes.] 'Uhe ftatate of articuli fuper
tartas doth adde to this, that albeit they be commorant in the fame
county, yet muft the jurors have two qualities, w7z, two of t_he moit,
~nd one of the lealt, that 15'1}10ﬁ neare the place, moit {uthcient, and
lealt fufpicious, or otherwife the demandant fhall render double
damages, and bee orievoully amerczd. | | | |

e what a coroner ought to be, wiv., Quimelius feiat ot pofit
.gﬁfi& ;20 intendeie. " _

If any be returned contrary to the purview of this a&t, he cannot
be challenged, neither can the party grieved alledge the matter for
his difcharge, but he muft take his remedy by attion againlt the
fheriffe upon this act. _ _ _

Now may 1t be a que[hon, who 1s the party grleved that fhall
have his aétion, if the fheriffe returne wmagis remotos, minus fuffi-
ientss, et magis fufpectos £ whereunto heare what S. \Vi]liz}m Herle
chiefe juftice of the common pleas{aith, This {tatute may be intended,
in cafe where the demandant or plaintifte 15 delayed of his fuit by
{uch return of the fheriffe, that he by the ftatute fhall recover da-
mages againft him, or where the tenant or defendant after he hath
lolt his land, or caufe by the oath of them that be {o returned con-
trary to the forme of the ftatute, and after he doth convit them in
an attaint, and thereby be reftored, then he may have his a&tion upon
the ftatute to recover his damages, &c. and thereunto Hill juttice
agreed, which (as concerning the tenant or defendant) mult of
neceflity be intended of this act of W, 2. for the ftatute of arsiculi
Juperr chartas give double damages oncly to the demandant, and
not to the tenant: alfo hereupon it followeth that the alt of articuds
Juper chartas 1s but an expofition of this a&t, and addeth a further
penalty.

More fhall be {aid hereof, when we come to the {aid ftatute of
articul? ﬁfpﬂr chartas.

(6) Felin minoribus affifzs.] For as hath beene {aid, this aft ex-
tends not to a writ of right, as hereafterin this a&t by exprefle words
it appeareth.

(7) .‘?jf minus tenementa habeant QUAan ad valenciam VzgIHLt! ﬁfz'af’
peraniam, &c.] Thefe fummes of 20s. and qo0s. are altered by
later ftatutes, wiz, by z H. 5. and 27 Eliz.

See the firft part of the Inflitutes, fett. 464.

(8) Exceptis qui 1efies fint in chartis, &c.] Here isan exception
of witnefles named in the deed, who in many cafes are joyned to the
fury without regard had to age or yearely revenue, both becaufe
the theriffe hath an exprefle warrant to fummon or diftrain them by
hime, and for that their prefence 1s necefiary, and yet with this
tvon, Duwsn tamen potentes finr ad Laborandum.

. (9) Ex bateant juftic ad affifas capiend’ affignar’.] This claufe is
' tie affirmative, and therefore the party grieved may take his
"emedy upon this at, either before juftices of affife, or in any other
tourtthar have conufiins thereof: for juftices of affife could not have
EE‘:E; :}:1 tlhls cafe without exprefle words, but other judges have
s Vithout any exprefle words, and thercfore if the meaning

0 cxclude other judges, then thofe that be named, there muit be

Wor : . _
| ds.negﬂtl‘r’e; viz. and not in any other court, nor before any
hier Judges,

35k 3 C AP.

1447

Art. fuper Chart,
CAP. Ge

Regifte 177
F.IN.B. 165,
Rgitt. ubi fup,

Regift. ubl fup.

[ 449 ]
F.N.B. 166.4d.

Art, fuper Charte
cap. Q.

2 H. 5, c. 3.
{tat. 2.
27 Lliz.ca. 10.

Stat. of York,

c 2. 0 H. 3.
1}1'{]: <04 SH-
3. bids 2XC
Kelweg7.Rea
gift, judic’. 0. b.
7.b. 56, 5%. tg.
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C AP. XXXIX.

Gy U1 A4 jufliciarii (ad quovum offi~
S anm fpeciat ur ICHICHE COVam ¢is
Fivcitaict jufliciam cxbibere frequen-
fes PG cdiuntury qio minus officiun
Jaunr Jobit medo exequi paffinty per boc
auad vic’ brevia wriginalia et judicialia
1000 ve.ornanty per hoc etiam quod ad
brevia dondii vegis fallum retornent
veffonfun : providit dominus iex ot or-
dincvity qued ilii qui tonent malitian
v/l iteront brevia fiza originalia et
gudicialia in plenoe cont’y vel 1n retro
com’ (2 ), wbi fit ccllatio denariorum
deming vericy of capiatur billettum (1)
de vic’ profintey vel fubvic’y 1 quo bil-
letlo coiliicantur nenuna pez‘mfﬁ:zm et
gencntiiom i bireve noninat’y et ad re-
gieifitionem ilitus qui breve lthcravit,
apps.at’ bilictto figillun vic® wvel f1b-
v’ toftin’y et frat mentio de die [i-
herctions brevise Bt ft vicecames vel
Jubviceesncs bugrfindi billetts frgilline
Jrane apponere uoluerity capiatuy tefii-
peiiin milituing ot @liorum fide digno-
rin gt precfentes fuerinty, qui figill’
Jua hrjufinodi billetto apponant. Lt fi
: brevia fibi liberata non retorna-
Uity of Jupeir hac ad gufliciarios per-
VCHIAE QUEFIGRIAy mandetiuy per breve
de judicio juflic’ ad aflifas capiendas
afizri’y quod 1iguirent per eos qui pre-
Jentes fuerirt quande breve wic’ libera-

i fuity fi jeiveriit de ilia delibera-
2igite, ¢t tnquifitio returnetur. Lt f
comportum fuerit per inguifilisicm,
Greod breve fuit ez liberat’s adjudicentur
gitevents vel petentt damnay, bhabito re-
Jpeftn ad  gualitatem et quantitatem
aiitiontiy ot ad periculum qued o1 evenire
poflety per dilationcin quam patiebatur.
[ Anno 2 k. 3. cap. 5. apud Not’.]
22t per tftam viam fiat vemedium quan-
do vic’ refpondoty quod breve adeo tarde
ventt (3)y quod preceptum regis exe-
qiei 2on petuit,  Ndultociens etiam ca-

piunt

-.Y i

l' ’
L

FORAS?AUCH as  juflices, to

whole oflice it belongeth to m;-
nifter juftice to all that fue before
them, are many times difturbed in dye
exccution of their office, for thy
{heriffs do not return writs origiﬂal
and judicialy and alfo for that they
make falfe returns unto the king’s
writs; our lord the kinghath provided
and ordained, that {fuch as do fear the
malice of fherifls, fhall deliver their
writs original and judicial in the open
county, or in the county where the
collection of the king’s money is; and
may take of the fheriff or underfhenf,
being prefent, a bill, wheremn the
names of the demandants and tenants
mentioned in the writ fhall be con-
tained ; and at the requeft of him that
delivered the writ, the feal of the the-
riff or underfheriff thall be put to the
bill for a teftimony, and mention {hal
be made of the day of the deliverance
of the writ. And if the fheriff o
underfheriff will not put his falto
the bill, the witnels of knights and
other credible perfons being in pre-
{ence fhall be taken, that put ther
{eals to fuch bill. And if the fhenif
will not return writs delivered untlo
him, and complaint thereof be ma
to the juftices,a writ judicial thall g
unto the juftices affigned to take a[:
{ifes, that they fhall inquire by fuch 5‘5
were prefent at the deliverance of tl.?
writ to the fheriff, if they knew ¢
the deliverance, and an inquett fhall
be returned. And if it be found by
the inqueft, that the wrnt was [Eh&
vered tohim,damages{hall be awart Eﬂ_
to the plaintiff or demandant; h-m?mof
refpe&t to the quality and quantt) rl?t
the a&tion, and to the peril that mléhe
have come to him by reafon of 1

:‘- . d b ! thlS
Qelay that he fuﬂ:...med; an }mezm



Cap- 39-
piunt placita dilarionses per boc quod
vicecom’ ?’éf/me*’M: quod pracepit ba-
Jivis alicujus libertutis (4) qui nibil
inde fecerinty et nominet libertates,
que nunguan retornm bre?mm_ ba-
buerunt., Propter guod, ordinavit do-
minus rex quod thofaurarius et baron’
de ﬁﬁcmrfa (5) liberenr jufliciar’ inm
yolulo omnes libertates (6) in quibufcun-

gue com’ qui habent retornim
[ 450 ] drevium. Et Jfi vic’ re-

Jpondet quod retornum fecit
balivo alterius libertatis, quam alicujus
contentee 1t praedielt’ rvotuloy flatim fa-
miatur wvicecon’ tanquam exheredator
regis et corone fue (7). Et fi forte
refpondeat quod mand.vit b.live ali-
cupus lthertasisy que veraciter retorn’
pabet [ qui 1inde nihil fecit (g,)] man-
detur vicecow’ gquod non omittat (8)
propter aliquam libertatem preedif?,
quin exequatur preeccpium domnini re-
gisy ¢t quod fcire faciut balivis (10),
quibus fecit retorn’ quod fint ad diem
i breve contentum ad rvefpondeindi: m,
quare ae preccepto domini regis excci-
tionem non fecevint,  Et fi ad dicm
venerinty et fe acquictenty quod retor-
nun byevis non fuit eis fuétum, flatim
condemnetur wvicecom® domine illius li-
bertatisy et fimiliter parts lefee per di~
lr*:‘izamwz it reftitutionem damncrionm.
Lt Ji ad diein non venerint baliviy vel
vencrinty et fupradicio modo Je non ac-
quictavverint 1 quolibet brevi de judi-
Cioy quam diu durat plucitum, preci-
prarnr icecomiti  quod nonm  omittat
proprer Libertaten, &5c.  Adunltotiens
cliam vicecom® falfum dant refponfum,
quo ad ilam articulun: gusd de cxit’
(11),85¢c. mandantes aliquands et mer -

“entesy quod nulli funt exitus, aliguan-~

iy quo.d

2 qUod parve funt exitusy cumn de ma-
Joribus vefsondere Poffeuty  aliguands
non facicntes mentionem  de exitibus.,
£ roptey quod ordinatiimn f_ﬁ el concer-

;{atmn, qusd fi querens petat auditum
ffﬂof:ﬁouzs Vicecom’, concedatur ei, Bt
16ff. D e LI

’ ‘Tat verificare (12)y quod vicecon?’
ﬁLr Majoribus exitibus regd refpond:re
it e A Mt

PO fiat el breve de judicie ad Jupiic’

ad
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mean there {hall be remedy when the
fherift’ returneth that the writ came
too late, whereby he could not execute
the king’s commandment. Often-
times alfo pleas be delaved by reafon
that the fherift returneth thuat he hath
commanded the baiiiffs of f[ome liberty
which did nething therein, and nameth
hiberties that never had the return of
writs 3 whercupion our lord the king
hath ordained, that the treafurer and
barons of the exchequer fliall deliverto
the jultices in a roll all the liberties in
all {hires that have return of v -rits.
And if the fherift anfwer that he hath
made return to a bailift of another
liberty than is contained 1n the faid
roll; the theriff fhall be forthwith pu-
nifhed as -a difheritor of cur lord the
king and his crown. And if perad-
venture he return that he hath deliw
vered the writ to a bailift of fome li-
berty that indeed hath return, the
fherift {hall be commanded, that he
fhall not fpare for the forefaid li-
berty, but {liall cxecute the king’s
precept; and that he do the bailiffs to
wit, to wiiom he returned the writ,
that they be ready at a day contained
In the writ, to anfwer why they did
not exccute the king’s precept. And
if they come at the day, and acquit
themliclves, that no return was made
to them, the [herift {hall be forthwith
condemned to the lord of the fame
liberty, and likewi{e to the partygricva
ed bythe dclay, for to render damages.
And if the bailifis come not 11 at the
day, or do come, and do not acqut
themielves 11 manner aforciaid;
every judicial writ, fo long as the piea
hangctn, the fherift fhaill be comn-

-manded that he fhall not {pare fur the

liberty, &c. DMany umes alfo fhe-
rifts make falle returns as touching
thefe articles, guod de cxitibus, e
returming {ometime, and lying, that
there be no iflucs, fometime that
there are {inall iffues, when tiaey may
recturn greaty and fouetime do make
menason of no ifluesy; whercfore 1t is

3 b 4 ordained .



450

ad affifas capiendas affignatos, qrod 11~
quirant in prefentia vicecomitisy fi in-
tercfle wvoluerils de quibus et quantis
exit’ vic’ refpondere potuit a die impe-
trationis brevis ufque ad diem in brev:
conteatum (13) [al’ receptionis vide
p. 27 H. 8. cap. 10. f. 3 & p.
20 H. 6. cap. 10.fol. 25.] ¢t cum 1n-
guifitio retornata fuerity, fi de plero
prins non refponderity oneri tur de fu-
perplufagio (14) por extraétas 1uflic’
lbertates ad f[ecaccariumy et nibilomi-
nus Fraviter amercietur pio concela-
mento. Bt [ciat wicecom’ quod redd:-
25y bloda in grangia, et omria mobi-
lia, precter equitaturam, indumenta, et
utenfilia domus contincntur ful noniine
exituum (15 )

Et preccepit don?® rex, quod vic’ tro
]&zgrﬂﬁma‘}' Jalfis vefpenfionibesy [omcl ot
iternmy, (ft fit vecelffe) per
[ 451 ] jupic’ caftigeniur. Lt
tertio deliquerinty alius non
GPPORal Mannnl qUEam  GOMIRUS  TEX
(16). Adultotiens etiam jalfum dant
vefporiftum, mandando quod non potue-
runt [exequl} prcceptum regis propier
refiftentiam (17) poteflatis aliciyus
magnatis, de guo caveat vic’ de caetoro,
guia hujufmed: refponfio multum re-
dundat in dedect:s domini regis et corone
fuw (18).

Lt gquam cito fubbaliv: fui teflificern-
trry quod invencrunt hujufmod: refif-
tentiain, flatim (omnibus emiffis ) af-
Smopte fecnin poffe comut’ fury eat in
sropria perfona Jua ad facicnd’ execu-
Zicnen (1G).

£t fi inveniat fubbalivos fuos men-
aqaces (1C), puniat ess per prifonam,
ta quod alii pcr coram pacnam cafti-
ToRiur.

£t i invemiat eos veracesy cafliget
refificntes per prifonam, a qua non de-
lileventur fine [occiali pracepto dom’
reges (21)e Lt fi jorte vic®y cum

vencrit,
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ordained and agreed, that if the plaiy.
tiff demand hearing of the fherif,
return, it fhall be granted him; and
and if he offer to aver that the fheriff

might have returned greater iffye;
unto the king, he thall have 3 wrjt

judicial unto the juftices afligned to

take aflifes, that they fhall inquire in
prefence of the fhertff’ (if he will be
there) of what and how great iffues
the fheriff might have made retury
from the day of the writ purchafed
unto the day contained in the writ,
And vrhen the inqueft is returned, if
he have npot afore anfwered for the
whole, he {hall be charged with the
overplus by the cxtreats of the juftices
delivered in the exchequer, and ne-
verthele(s fhall be grievoufly amerced
for the concealment. And let the
fheriff know, that rents, corn in the
grange, and all moveables (except
horfe, harnefs, and houfhold-{tuff) be
contained within the name of tflues.

And the king hath commanded,
that {heriffs fhall be punifhed by the
juftices once or twice (if ncedbe) for
fuch falfe returns; angd if they oftend
the third time, none fhall have to do
therewith but the king. They makc
al{lo many times falfe anfwers, return-
ing: that they could not execute the
king’s precept for the refiftance of
fome great manj; whercfore let the
{heriffs beware from henceforth, b
fuch manner of anfwers redound much
to the dithonour of the king.

And as {oon as his bailiffs do teftife
that they found fuch reﬁﬁanc-e, fort_h-
with all things fet apart (taking with
him the power of the fhire)he‘irlullgo
in proper perfon to do execution

And if he find his underbailifis
falte, he fhall punifh them by Impr-
{onment, fo that other by thety cxdf-
ple may be reformed. h

And if he do find them tru c
{kall punifh the refifters by 1mpl'110‘t:
ment, from whence they {hall not

delivered without the king’s fbc’;l'fl
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venerityrefiflentiaminvenerit (22 ), cer- commandment. And if percafe the
ificet cuy’ de ?zafm.fzzézfs reﬁ_/z’cv{tz‘zzm, fheriff when he cometh do find re-
auxiliantiwm,confentientium, pracipien- fiftance, he fhall certifie to the court
tiune et fautorunz, et per breve de judi- the names of the refilters, aiders,
cio attachientur (23) hujufinod per confznters, commanders, and favour-
corpora ad wventendum ad cur’ regis.  ers, and by a writ judicial they fhall
Et fi de hujufmodi reftffentia convin-  be attached by their bodies' to appear
cantury puniantur fecundum quod do-  at the kinz’s court; and if they be
ming regi placuerit _(2_4:). .ZV%?C. tn- convict w_:)f {fuch reﬁf’carm?, they thall
tromittat fe aliquis minifier cdomini re- be punifh_ed at the king’s plea-
gis de pena buyfinodt infligendey quia  {ure, Neither f{hall any oflicer of
dominus rex hoc fibt fpeczal’ refervat  the king’s meddle in atligning the
(25), pro eo quod bujufmodi refiftentes  punifhment, for our lord the King
cenfentur pacts fuce et regni perturba- hath referved it [pecially to himfelf,
tores. [13 K. 1. de Mercatoribus, Ar- becaufe that refifters have been re-
ticult fuper Chartas, cap. 16. ] puted difturbers of his peace, and of

his realin.

Fleta, li. 2. ca. 61. Art. fuper Chart, ca. 16, (2 Ed. 3. c. 5» Regift. 6. 1 Roll, 440. 4 Rep.

65.b. 3Ld.1.¢c. 17. V.N.B.f. 43. 11Ed. 4.1, 4. 27 H. 8. f. 3. 10 H. 7. f. 11.
10. 26. 43+ 45. 47, 43, 49. Regift. 83. 18 Ed. 1. c. 16.)

e

Liere 15 a maxime of the law recited, wiz. ad officium Jufliciariorum
Jpeltat, unicuiq; coram eis placitanti Juflitiam exhibere.

by this chapter there be five mifchicfs, or rather abufes of fhe-
rifes rehearfed and provided for, which we fhail handle in order,
a5 they fhall arife in this chapter.

The firlt mifchief was, that the fherife returned not the writs
to him direCted, but imbezeled the fame, and commonly the de-
mandant or plaintife for default of proof was without remedy, or
elfe withont the effe& of a jult remedy being againft a fherifs, for
the which a remedy 1s provided by this at in manner infuing,

(1) Z/; gict timent malitiam wicecom® liberent biewio Sua originalia,
£t jr{d’jd{zﬁa 1 pleno com®, wed in retio com’ ubi St collatio devarioruns
dunini rigis, et capiatur bileti, &c.} T'his branch was taken to be
fort, for it was no more but capiatur biletzum, and no commande-
ment to the fherife to receive the writs and to make 2 bill; but
by the ftarute of 2 H. 3, the fherife and under-fherife are com-
manded, that they fhall receive the {aid writs, and make a bill, and
o throughout,

So as now 1t is a contempt in the fherife or under-therife, if he
ma[:c}t: not, and 1n default of them, it fhall be alfo a contempt in
the Otaers appointed to feal it, if they refufe.

In this fpeciall cafe the demandant or plaintife fhall have an
ii;ﬁﬂfégalnﬁ the ﬂle:rif'e for not returning the writ, whereas reg -

~ ) 'or not returning of a writ the fherife fhall be amercied
i-;{yngf s but for a falfe return, or f:or imbezeling of a writ, an

Aon doth lye at the common law againit the fherife.
peal’:stﬁ})lﬁcﬁi_el;mndan't or plaintife, if he fear the malice (as this act
o be eail g tae fherife, he may caufe the fherife or under-fherife
2t ho o in]t? the court, and deliver the writ to him of record,

See the X.&'a ce l;he benefit of this ftatute. _
bool: Gfen;ri ;011 rought upon this branch of the ftatute, in the

s Raflall, |

(2) Rerro

I'itz, Averimment,

2 E. 3.cap. g,

[ 452 ]

26 Afl. 48. 38
Afl. 13. 42 Aff.
12. 8 H. 6. 1.

1 FH.6. 1. F.N.B-
93. b. 31 F. 5.
Procl. g3,
Regift. 8¢, 36.
19 H. 6. 29,
Bract. lib. g, fol.
441. b,

Fol. 501, 626-
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(2) Retro comitatus.] Is aftter the county court, as to pleas, he
ended ; it is holden further, for the collection of the kings mone
that 1s, his green wax. Js

(3) Et per iftam wiam fiat remedium quands wicecomes vefpandet
guod breve adeo tarde wenit, &c.] The {fecond mifchief was, the
theiife would return a rarde, wiich by tnis purview is prevented:
and fo it is if the writ be delivered to the fherife of record, as hat];

been faid.
B act. 1. 5. Where Brafton further in the fame place {aith, Ez unde infiuiii
£0. 3 41, Sunt cafus de genere iflo ©bi wiced per fraudon refcribit, et praetendit noy

caifan ut caijanm.

(4) Dultotiens etiam capiuint placita dilationes per hoc, quod vice!
vefpondet quod pracepit balivis alicujus vibertatis, &c.] Here is the
third milchief, that great delays are ufed by the falfe return of
fherifes in making of mandates to fained liberties, fuppofing them
to have return of writs, where 1n troth there be no fuch liberties,
for redrefle whereof the remedy followeth.

11 ¥4 4.2 (5) Luod thefanrarius, et barones de feaccario, &c.] Albeit it be
inrolled in the chancery, that {fuch 2 man hath return of writs, yet
is not that within the purview of this adt, for that the record of the
court of exchequer is onely prefcribed by this all, and therefore a
certicrari may be awarded out of the chancery to the exchequer
to the treafurer, that he bring in the roll of the liberties in his hand
to the jultices, before whom the return s made.

(6) Owmnes liberiates.] 'This mult be underitood of a bailife of 2
franchifc or feigniory, which have return of writs, and not to a

. 1. 3 bailile created itinerant, (for example) in the county of §. and to
have return of all writs, and execution of the fame by the kings
Jetters patents; for fuch a grant 15 void, for in effet it taketh away
the office of the {herife; and therefore where fuch a return was
made upon a mandate to fuch a new found bailife, the conrt was in
purpoie to have punithed the fhernfe by this branch of thiead,
tanquam exharedatoren domil reges.

(7) Statim  puriictur <Ticccomes tanquam exhearedator regls, i
coronze Jia.] Becaufe he fain a liberty or franchife apaint the
king, o the ditherifon of the king and of his crown, forafmuch
as no man can have fuch a liberty or franchife but from tic
crown.

''’his punifhment fhall be by ranfome and imprifonment.

[ 453 ] (R) Quee weraciter retornum babety gui nibil inde feci mandeluy Vi
comitiy, qusd non cmittar.] Here 1s the fourth mifchief, that whee
there was indeed 2 bailife of a liberty, who truly had return of
writs, yet he upon a mandat to him would do notumg: remedy 15
hereby provided, that 1t fhali be commanded to the_ﬁﬂxcnfe, quod et
o it (Je. ga::':z EXEGqUATINY preeceplm donmziiu regf{, & c‘:

Bradt. i g 1o "This branch concerning the non omittas, 15 1n afirmance of the

<i2.2. Regite. common law; and therefore Braéton who wrote before this ftatutc

B2. F.N.B. 6u. f. tl'c.‘lting of this matter, faith, Lt qU0 c.«:c'ﬁe: cun balivi nihil z'ﬁdc‘_ﬁff*

& T4 3 rint, propter defeltum eorum, pracipietur wicecomitiy quod non Gl

propter libertatem talem, quin, (T, .
aFlL 6. 23 b (9) Nikil inde fecit.] This nibil 1s to be under[‘tgf}_d, not ]Oml{f_
5 . 7. 28. where nothing at all is done, but alfo where the bailife of thell

. o, - . . . . .7 +1 * vl
F.N.B.74.2. ~ berty maketh an infufficient return, for that is #zbil in law; 2

ii 169 Il-lqb 213_ therefore a non omittas, €5c. fhall be thereupon granted s for da

ar H. 6. 28, o/t nibily et infufficienter dicere. I
S T.a. 5. b. (10)
Simile.
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Cap. 39- Weftm. fecond.
(10) Et quod faire faciat balivis.] This feemeth to be added by

thi; branch to the common law. | |

(11) Multotiens eriam vic’ falfum dant refponfum quoad illum articulum
de exitibus,] Now cometh the fitth mifchief, that the fhenifes would
veturn too imall iidues, 1n which cafe l?y the common law the plain-
iife could not have an averment againit the return of the fherife;
for the fherife is but an ofhcer to the court, and hath no day 1n
court to «nfwer to the party: but this 1s remedied in this cafe by
this branch. _ '

(12) E1fi offerat werificare, &c.] Hereis the remedy given, and
the mean pruicribed, how the averment fhall be proved, and
the plaintife muft in bhis averment alledge what the value of the

iffues be. _ o _ o
See the book of entries for the judiciall writ to the juftices of

atlife.

And where it is here {aid, Flicecomites falfum dant refponfum, this
branch mentioning fherifesextended not to bailifes of liberties, which
15 holpen by the ftatute of 1 E. 3.

(13) A die impetrationis ufque diem in brevi contentum.] Thele
ifues, that1s, the value of the Iand muflt be inquired, from the
teite of the writ, untill the day of the return of it; and it is holden,
that tais a& extendeth not to the return of iflues upon jurors after
1ffuz toyned.

(14) Et# cum inguifitio verorn’ fuerit, fi de pleno prius non rejponderit,
oncrtur de furplyjagio, &c. 1 As if the fherife retuin but 10 s, 1flues,
and it be found betere the juitices of aflife, that the iflues amounted
to 50 s. the ftherife thall be charged with 4os. by this breunch, and
{0 after that rate and propc:iion.

(15) Er friar w:cecomes, quod redditus, blada in grangia, et omnia
mobil.a, preter equitaturas, indumenta, €t utenfilia domus continentur
Jib we ine exitumsn.] Dy this branch is explained what fhall be
accou. ted iflues, for the better dire&ion of fherifes 1n this cafe,
that is to fay, not onely the rent and revenue of the land, but the
cor: in the grange, and all other moveables, as hay in the barn,
and o.ner moveable or perfonall goods whatfoever, except thofe
things belonging to his riding, his apparell and utenfils of houfe:
and ce}“tainiy this 1s a good -nd neceflary law, if it were putin
€xecution according to the purview of this alt.

(10) Alius non . pponat manum quam dominus rex.] That is, that
tl{e delinquent fhall be punithed coram domino rege; that is, in the
kings bench, his court of ordinary juftice.

(17) Multoticns etiam faljpnm dant refponfur: mandando, quod nosn
prtucriit EXCQUL  PrerCeplum reols  propter ?'.?/r'ﬂfﬂﬁm;:.] Now we arc
come 1o tne fixth mifchief, or rather the abufe of fherifes, as by
taele words, falfinn dant refponfun, appeareth.

(18) Caveat wicecomes de cactero quia bujufmods refpoifio multun
redundat in dedecus domin regisy ef corone fice. ) Here by {uch a return
15 forbidden.

For this matter, fee the expofition upon the ftatute of W. 1.

. (P 1}2)“8.*&2'#:: (Comribus a:w.{ﬂr;s ) aﬁ:z{;*pra fecunt ;v.qﬂz’ fa::zimm:r /_3:.5 eat
ﬁrmmf :I };_é’r_'/f?;:m ad faciend’ executionem.] 'I'his branch 1s 1n af-
Wpon gt ? 'dt;}e common law, as appeareth in the expoliition
2 Large. ald ftatute of W. 1, where you may read of this mattcr

(z0) £:

453

Fleta,li.2.¢c.61.

Fleta ile 2. Caq

62.

27 H. 8. 3.
24 L. 3. 29

[ 454 ]

Fleta, 1i. 2. cape
6z,

-\‘rl‘I i Cﬂ- I7l
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¥leta, li.2.¢, 62.

6 R. 2. ca, s.

MMaxna Charta,

Weftm. fecond. Cap. 40,

(20) E:t fi inveniat fubbalivos fios mendaces.] "This is plain, a4
needeth no explanation,

(21) Et/fiinweniat eos weraces, cafliget refiffentes per prifonam, o gua
o deliberontur fine fpeciali preecepto dom’ regis.] 'T'his is evident iy
1t {elf,

(22) E:/f7 forte, cum <enerit, refiftentiam inwvenerit.] Albeit by
the penning of this aét 1t may fecm, that the therife fhould tafe
poffe conzitatus aticr complaint made, poff querimoniam fadtaw; yet
feeing he may take pofe comitatys by the common law, he may
either take 1t po/i, wel ante querimoniam.

But he muft take it after refiftance, and not before, for fegui dibyt
potentia juftitiam, non pracidere.

(23) De nominibus reftflentium, auxiliantiun, confentientinm, pre.
cipientium el faulorum, et per breve de judicio attacoientur.} Fautorum;
this word 1s of a large extent, whereof you may read in the
ftatute of 16 R. 2. and in Englifh 1t properly fignifieth a fi-
vourer.

(24.) Secundum gfzod Ao 10 regi p[acufrf}.‘.] "That is, acc{)rding (o
that which fhall be upon due pioceeding adjudged coram rige, in
the kings court of juftice.

(25) Nec intromittat fe aliquis minifler domini regis, e, quia d-
minus vex hoc fibi [pecialiter refervat. ] ‘{’hat 1s, as hath been fad,
that the delinquents fhall be punithed coram rege, in his courtof
juftice; for no man can be punifhed by abfolute power, but fecundur:
legen:, et confuctudirems Anglie, as hath been faid before 1n the expo-

<ap. 29. {ition of Magna Charta, and elfewhere hath been often {aid,
[ 455 ] CAP. XL.
Uil ques alienat jus uxoris fuce, HERE any doth aliene tie
coricordat’ ¢ff quod de catero fella right of his wife, 1t 1 agreed,

snulicvisy, ant gus heredis (1) non that from hencefortn the fuit of the
differatur pofl obitum wviri per mino- woman, or her heir, after the death
rem atatemn baredisy qui warrantizare  of her hufband, fhall not be delayed
debet (2), fed expectet emptor (3) (qui by the nonage of the heir that ought
igngrare mnon debuit quod jus alienwm to warrantife, but let the pUI'Chﬁ[’“'
emiit) wjque ad wtatem warranti [ui  tarry, which ought not to have been
(4 ), de warrantia jua habenda (5 ). ignorant that he bought the right of

another, until the age of his Wi
rantor, to have his warranty.

(Fitz. Age, 47. 76. 126, 138. Fitz. Voucher, 180. 183. 226, 305, Raft. 139. 2 Leon, 143

r3 E. 4. 1€,
14 He 7. 10,

The mifchiete before this flatute was, that whcn_thc ]1uﬂmng
aliened the right of his wife, this working a difcontinuancé, &1
the wife driven to her cxi in wita, or her heire to his jfur r:;:rffr
wita, thofe juft a&ions were delayed oftentimes, when the PUTC_]{“_EIFI
vowched the heire of the baron being within age, untill hus 1
age, which 1s remedied by this act. -

And this aé reftraineth the common law, and therefort it
taken frici juris, as fhall appeare in the expolition hercaﬁer*l \ D



Cap. 40s Weltm. {econd.

(1) De catero fecta mulieris aut ejus baredis. ] "T'his fuit of the
wife or her hcire extendeth onely to a cus in wita, or a fur cui in
wisa, which are the proper ations upon an alienation made by the
haron of the right of his wife, the former words being [cum quis
alienat jus uxoris Juz,] for if the wife be tenant in taile, and the
haron aliened in fee and died, and the wife died, the iffue in taile
cannot have a fur cut in wvita, but he muft have h_lS for.medm_'l in the
dicender by the ftatute of W. 2. cap, 1. and 1n this attion the
surchafer may vowch the heire of the baron, and for his nonage
éhe paroil (hall demurre, for that aftion 1s out of FhlS ftatute, .

(2) *# Per minorenm: artatem heredis gqu: warrantizare a’eéa’t.:] T his
by the context of this aét extendeth onely to the heire of the baron
who made the alienation, and therefore the heire of a flranger 1s
out of this ftatute. _ _

+ The baron aliens to A. hath iffue two daughters and dies, the
wife brings a cuf in wite againit A, who vowcheth the daughters
as heirs to the baron, whercof the onc onely was witnin age, the
paroll fhall not demurre; although all the coparceners, which
make kut one heire, are not within age, and the words per minorem
etaten haredis, yet {fecing by the common law the parcll for the
whole thould have demuried, judgement fhall be given for the de-
mandant, and the tenunt fhall attend for his warranty for the whole
in this cale, untill the {ull age of the coparcener, that then 1s
within age. _

(3) Sed expeler enmptor.] As the allions, wherein the vowcher
fhall be, and the heire to be vowched are fet downe in certaine, {o
the perfon that 1s to vowch is alfo {pecified, {o as if any other vowch
the heire of the hufband, the paroll fhall demurre fer his nonage,
and therefore the purchafer or buyesr of the hulband is onely he, by
reafon of this word empror, that 1s bound by this {tatute.

Therefore this expsor mult have three properties:

1. He muit be capror, that 1s, purchafer immediately from the
baron, and therefore if this empszr alien in fee, the alienee s empror,
that 15 a purchafer, but becaufe he is not the immediate purchafer
from the baron (albeit he miay vowch the heire of the baron as af-
hignee) vet is not hee bound by this ftatuate.

(2) He= thatis an empror within this aCt muft be the tenantin deed
againft whom the cu/ in wite, or jfiur cui in wita is brought, and
there_ﬁarc in the cafe before, if the fecond alienee vowch him that
was immediate emptor, yet if he vowch the heire of the hufband,
the paroll thall demnurre for his nonage, and the demandant fhall
not have judgement maintenant, becaule the cui in wira, Jc. was
not brought againtt him that was immediate empror, as tenant in
deed of the Jand, but he came in as vowchee; fo it is if he that
was immediate smptor comimeth in by receit upon default of tenant
1or life, he is not bound by this adt, cau/e gua fiupra.

3. HE_ muft be Zp/2 empror, and not alrer ipfe, and therefore if

the immediate emptor dieth, albeit his heire fitteth i1n his aunceftors

feate, and is alter idesm, yet 1s not the heire bound by this aét, be-

’Cﬂgfurhee 1 ot 7p/e idem.

o Now what eftate an emptor fhall have, he that purchafeth any
‘tate of freehold, be it in fee-fimple, fee-taile, or for life, he 15 an

*;'ripm;- Or purchafer within this a&, and yet the words of this act
> qul alienat JBs uxoris fuze.

For

46 E. 3. age 76.

* Contr., judicat’
in 14 E. 1. in
Banco Rot. 81,
Buck. Thelater
authorities have
over-ruled the
judgement given
the n: xt yeure of
the ftatute.

7 E. 2. age 134¢.
46 E. 3. ib. 7C.
6 E. 3. 6.

17 E. 3. 59.
Lib. 1. fol. 134,
Sir William
Pelhams cafe.
Lib. 4. fol. go.
A. Ognels cafe,
1. 6. fﬂ. 54
Marlzal,

T3 E. 2

vowcher 210.
3 E. «. judge-
ment 240.

2.a2g¢c 139

3- 49.
l.Com. 17.47%.

[ 456 ]

20 E. 2, age 120,
19 E. 3.1b. 2.
9 L. 3. 4.

13 E. 4- 16.

7 E.
6 E.
P

Vide Mich.

14 E. 1, ubifup.
adjudged that
this {tatute cx-
tendeth to the
fecond vowchee,
but the later
books are to the
contrary in this
point alfo.
*16E. 3. age4r.
47 E. 3 ib. 6.
14 H, 7, 1Q.

b 3 E. 2. vowchee
210. 8 E. 2,
jugement 140,
Gloc™. cap. 7.



4_56 Weﬁm. fGCOIld. Cap'l 4_13

For this word [alienare] {ee the ftatute of Glouc’ and the peyy
chapter enfuing.

Alfo if the baron alien, though it be for no valuable confider,.
tion, yet is he an emptor, that is a purchaler within this ftatute.

(4) Ufque ad wtatem warranti fui.] And at the full age of the
vowchee the tenant fhall fue a refummons.

For the order of proceeding herein {ee the booke of entries,

() De warrantia fua babenda.] This alt doth extend as wel|
to a warranty in law, for example, in refpect of a reverfion, &,
as to a warranty in decd. And albeit the ftat. of 32 H. 8. doth not.
withftanding the alienation of the hufband, &c. give to the wife
and her heires a right to enter, as by that act appeareth, {o as the
wife or her heires are not driven to their action, as at the time of
the making of this a& they were, and therefore this alt may feeme
to fome to be of no great ufe, yet tor divers points of notable lear.
ing, and for the difcufiing of like cafes flanding upon like reafon,
25 you have perceived, wee held 1t very profitable and neceffary
to be explained.

7 E. 2. vowcher
~10. 3 E. 2.
Judgement 14o0.
Rait. fol. 135.

< E. 2. ubi fupra.
S Iz, ubi {upra.
o .34, 6B 3.
46. 32 H. 3.

{L:L]. ZSI

CAP. XilL

S‘T/f TUIT domnvs rexy quod fi U R lord the king hath ordainc,

avtat sy prioies, cuflodes hofpita-
l1:my et aliarum domorum religiofa-
rion (V) fundatarum ab 1pfo, vel a
progemtiribus  fuis (2) alienaverint
(3)de crtero tenementa donibus ipfis
wbipfo vel a pragenitoribus fuis collata
(4)y tcocwmenta lla in manumn domini
reris capraniai (§), ¢f ad wveluntutemn
Jram  tencantuiry et cuiplor  amitiat
Juwm yecuperare, tam de toncinentis
quamn dv pecriiday guam paiavit.  Si
axtem demus ida a com’y barsw’ wvel
ab alus fundat’ jucrit (0), de tew’ fic
al:enal’ (7) habeat iliey & gro vel a cu-
jr’!j' anteceflore ten’ ﬁa‘.‘ alienat’ colla-
teen fueiity brewe ad recuperand’ (Q)
tei’ illud tn dominicoy quod tale off

that if abbots, priors, keepers ot
hofpitals, and other religious lwuii_es
founded by him or by his progeni-
tors, do from henccforth aliene the
lands given to their houfes by himor
by his prozenitors; the land {hall be
taken into the king’s hands, and
holden at his will, and the purchaler
{hail lofe his recovery as well of the
lands, as of the moicy that he paid,
And it the houfe were founded by an
carl, baron, or othcr perions, for the
lands fo aliened, he from whom, Of
from whofe anceftor the land fo
aliened was eiven, fhall have a witt
to recover the fame Jand in demelics
which i1s thus:

Preccipe tali albatiy quod jufte, &c. reddat B. tale ten’ quid

[ 457 ] ciden domui collatum fuit in liberam cleemofynam (8)

per pra@’ B

- » 4 aﬁl "
vel aniteceffares fucs, et quod ad predild’ B. revert debet p;; tz'm:fi
naticinemy quam firedidd’ abbas jfecit de pradiclo ten’ contra formam ¢

pirwdicicy ut dic’.

Lodem wodds de ter?’ da?’ pro can-
tarica _/E:/?z':lzcizdfa vel lunminar: in afiqua
ccclefia vel capellny vel alia eleemofyna

Juflentanda

. * o for
In like manner for lands glV“’; "
the maintenance of a chantcry;

light in a church or chapel, of szri
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fuftentanda, fi ten’ fic ,d(?t" a!{gmt:gr alms to he maintained, if the land
(10). £t fi forte tew’ Jic dat’ (12)  given be aliened. But if the Jand fo
pra cantaria, luminari, pafiu paupe- given for a chantery, light, {ufte-
yum, vel alia eleemqﬁagea _fz_g]enmmla nance.of poor people, or other al_ms to
wel facicnd’ non fuerit alienat’, fed be maintained or done, be not aliened,
fubtradla fuerit hufufmodz eleemafyna but fuch alims is withdrawn by the
;ru:r biennium (I X}y compelat atfio do- fpace of two ycars, an action fhall
natori aut ejus hared: (13) ad peten-  lie for the donor or his heire to de-
dun tenementt’ fic datwm in dominico, mand the land fo given in demean,
juut flatutune e/l in /f'atzzto Gloce/’ as 1t 1s ordained 1n the itatute of
{14) de tenementis dimiffzs ad facien- (loucefter for lands lealed to do or
dam vel reddendwm quartam partem  to render the fourth part of the value
valoris tenement’s vel majoremn. (sloc. of the land, or more.

CiPa G

(12 Rep. 72, 1 Roll, 166. Regifte 238, Fitz. Erief, 291. Fitz. Cefiavit, r5. 13, 24. 44, St.
o Ld. 1. co 4. 13 Reps 634)

At the common law, as it appeareth by Glanvill, Nec epifeopns, Glanv.k 7.caug.
e abbas, quia eor s baronie funt de k?fff.wq[j*mz dowine regls, et ante-
clerum ejitsy won poffant de dominicis fuis aliguam paricm dare ad re-
reanentiam fine affenfie et confirmatione domini regis,

The meaning whereof 1s, that fecing thofe that hold of the king Li. 5. fo. 10, x7.

por baroniam, did hold of the king in capite, that therefore, by his ©¢ Y e
opmion, they could not alien any part thereof without the kings cccleliattica.
allent; but yet if the bifhop with the affent of his chapier, or the
abbot with the aflent of his covent, and the like, had aliened the
land, the eftate of the alienee could not have been avoided.
; See the charter of H. 1. of the foundation of the abbey of
feading in the z6. yeare of his raigne, wherein you fhall reade,
Lt autemy Do annuente, canonica eledtione abbas_fubffitutus fuciit, ron
. fuis fecularibus conjanguineis, fiu quibuflibet aliis, eleemcjynas rio-
safierts male utendo difperdar, fed pauperibus, et peregriuis, et hofpitibus
fofeiptendis curant geraty terras cenfuales non ad Jtogdwm donet. ..

50 as no doubt the alienauon was acainit the minde of the
tounder, ez contra formam donationis, yet they havirg a fee-fimple,
}he common law reftrained them not from alienation, coizcurrentibus
i@ 1n gure vequiruntur,

50 as the mifchiefe was, when the alienation was a barre to the
fucceffor.

}?i{( I_ﬂ)_ ) df’fﬁa‘l!f’sf pria:rtﬁ?f, cuflodes b%‘&z’faf:}m:, et aliavum domorunt

l ﬁf’./ﬂfﬂf{z-] deeing this act beginneth with abbots, &c.and con~ 40E. 3.27.
fv?th?;h tkgil;h ;&he; religious houles, bithops are not comprehended ﬁj{f;é_”‘"
words [other 3 or they are {uperiour to abbots, &c. and thefe ;' 1 26.
dem thor eligious hzufes] {hall extend to houfes inferiour to Levefq; de

Al bith emf{ntlone before. o _ Cant. caﬁ?:*..
eeulas bl Ops are not properly rellglqus, fh:tt is, regular, but ? Mar. Iﬁ"{;

- But yet this a&t doth referre to inferiour houfes that are '©9- 33 7%

¢eclefiatiicai] . , Cive 30.
and { . AR
heure, ecular, as hereafter in this chapter fhall ap- 34 & 15 H. 8.
Sce the f : c. 15 Art. fuper
oo "t part of the Inftitutes, fect. 133 Chart. cap. 11,
¢e Brook tir. Alienation 1 S Vide n'c poftea,

2) F . ' ~ ' . . : “rC .
(2) Fundatarum op ipfo, wel & progemitoribus fuis.] Albeit he ;;pﬁf;.aide le

that o) :
g'veth the firgt land upon raifing and creation of the houfe be Roy 103.
the F.N.B. 211, h
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&0 E. 3. 27.
F.N.B., 2110

Ver. N.B. 142,

46 E, 3. for-

feiture 1. Cl=

pite efcheat’
Vet Muag.
Chart, 161.

See the booles

1.1} before men-

tioncd.

fiile 23 E. 1.

Rt 14. Coram

~rge Abbot de
Fwonleys cafe.

13H. 7. 5. 8.
‘:.LS E- 3- 181
Saamf. Prer.

Weftm. {econd. Cap. 41,

the founder, though it be much lefle then the lands after given to
the houfe in Ziberam eleermofynam, yet this a€t doth extend not onel
to lands ratione fundationis, but allio to lands ratione dotgrisy;, {%;
they were given in iiberam eleemofynam. Fide hereafter in ,thi;
chapter.

(3) Alienawverint.] This a&t {peaketh of an alienation made by
abbots, &c. but it muft be intended of alienations with the affent
of the cdvent, or elle the fucceflor might recover the fame by a
writ of entry fire affenfic capituli; for where alts of parliaments
give remedy, it 15 ever intended that 1t fhall not be illufory.

And albeit this aét {peaketh of the abbots that alien, it is undey.
ftood when the abbots alien with confent, as 1s aforefaid, thereby
is a right vefted in the king; and albeit tie abbot dieth, yet tie
king may have an office to finde his right, and recover the land
in the time of the {ucceffor; and fo may a common perfon have
remedy 1n that cafe, as fthall be {aid hereafter.

And fome have {aid, that this alienaticn is intended when the
alienation is in fce, and not when the eftate 15 made but for life,
or in taile; but then thould the ftatute bee of fmall effe@, for then
might hee make many gifts in tatle, or multiply leafes for many
lives, without referving the accuftomed rent, and thereby utterly
overthrow the houfe, as in former times 1t hath done. -

As you may reade that it was found by 1nquifition in the raigneof
E. 3. that Thomas de Pipe, abbot of the monaftery of Stonely, in
the county of Warwick (of the foundation of king Henry fiz
Fmoprefle (which was H. z.) and that he gave to the {aid houic i
jiberam cleemofynam, the mannor of Stonely in the faid county}
alienawvit diverfis bominibus pm'ffc'nfm'z'ffr, prout patet infeius, VR,
finbelle de Bencfpale concubine didli abbatis, et Fobannt filio eoruniom
wlbbatis et Ijubell primogenito filio unum mcfluagium, et unam carii
Lam terie, et decemt mercatus redditus cum perrin’ in Fynbam. L
bendum et tenendvm ad terminum witee eorundem Ifabelle e Fobanis
alfgue aliquo inde reddendo annuatim : and found alfo divers other
leales for lives of parts of the {faid mannor made 1o dwcrs'pcriﬂns,
to and for the benefit of the faid abbot, and of his concubine, and
of her and his baftards; but it is beft to ule the words of there-
cord itfelfe, Ab/g; aliguo inde reddendo vel pre manibus f:f.’(fé’ de tif-
dem perceplo fed tantimnrouo ad opus ct proficaur f}bﬁm abbatis, e maxi-
me pro ﬁgﬁ*emmfaw et inventione pre:fft’jc‘?aruw .{/E&'ﬁz’”ﬁ gt puereruln
eorundem abbatis et ljabellx, qui excedunt numerum monachorum fucrin
miffas celebrantium, [f forte deponerctur de flatn fuo, S ’

Sometime alienare is taken for alienum facere, and therefore !
land be recovered in value, &c. the founder ihall have a wnl of
contra formam within this ftatute. 3

If the abbot with confent of the covent doth charge the land,
this is not within this a&, for no land or tenement 1s aliened. e

(4) Collaza.] Lands and tenements given in frec alm?;gﬂ
after the foundation ratione dotationis, are within this word [ a3
which extendeth as well to lands ratione dotatioms, as 10 Jands ré-
tione fundationis. ]

(5{ In manum domini regis capiantur.] The king n d‘]’f i:rre
muit have an oftice found for him, and a fire fac againit t ?l .
tenant, by the intendment and conftru&ion of this act, ﬁ:r]a T
ceflary incidents are to be underftood, and in the feir’ fac 1
tenant is not concluded by any trial had againft the abbot: 6 9



