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ihef ten mafters of families, were bound one for anothers family, Brit. ubi. fup.

hat each man of their feverall families fhould ftand to the law, or if

hz were not forth coming, that they fhould anfwere for the injury
or ofz-nce by him committed, de eo auten: qui fugam ceperit, diligenter
Sugairend’ ft ﬁu:rz'{ :'.r{ fra{:‘m pf..-:*gz.'a, et 'a’f:cwz.r:a, fmzc f?r:fr decenna in mi-
JJZ*,*-.-fc;*tz'.f'fz coram Jiuflitiariis nofivis, qiuia non bavent ipfurn: ?;;.c:!cfm‘;‘arem
cd reciut. '

Hercby it appeareth, that the precint of this frank pledge was
called decenna, becaule it confifted moft commonly, as hath becn
{aid, of tennc houtholds, and every man of thefe {everal houtholds,
for whom the pledge or furety was taken were called decennciris,
becaufe every particular perfon in the kingdome was of one deceizuna
or other, which names arc continged as fhadowes of autiquity to
tiis day. Ordeine fuit ancicntment, que nul ne demurrva/fl en le realme,
Pl e fuit en dizein et plevye de frank bomes, appent anx il de viewor
un fois per an’® frankte pledges et les plevys, EFe.

By the due execution of this law, fuch peace (whereof this
chapter {peaketh) was vniverfally holden within this realime, as no
11jaries, homicides, robberies, thefts, riots, tumults, or other offences
were committed; fo as a man with a white wand might fafely
nave ridden before the conqueft, with much mony about him, with-
outany weapon throughout England; and one faith truely,coniefuira
ef, eap; mon lowis, band ita multis flatuifje prijca tempora feeleribus,
quippe quibus vapince, furto, cedi, plurimijg; aliis jeelevibus mulStea
smponebantur fpecuniarice, cum hiis bac noffra tempeflatc, nos cmnibis
mcrito capitis pacnam irregamus, e,

(5) Et quod trithinga teneatur integra.’] Trihﬁfﬂgq or Zithingais

expounded for Theothinga, which fignifieth the frankpledge of

te.ne houfholds, as hath been faid, and it is notably expounded by
Fleta, which there you may read at large, the fenle hereof is, grod
rritbluza, frve theothinga, i. decemvivale collezium tencatur intsrane.
1, that noman be not within fome decesna or other, fo as he may be
brought forth to ftand to right if he fhall offend: olim trithinga
Sgiificalat tria wel quatuor, bindreda, quod autem in trithinga definivi
noir potcrat, ferebatur in feyram.

What perfons fhall come to the tourne and leete, &c. and
who be exempted, fce the ftatute of Marlebridge, and the auncient
anthors,

{0) Tempore regis Fonrici avi.] Twice repeated in this chapter:
vido before ¢ap. 15, 16.

¥ oce the expofition of this ftatute Rot. claufl anno 18 . 3.

W 1c,
(7) Et quod wiceccomes non querat occafiones, (Ic.] By the com-
on law, to avoid all extortion and grievance of the fubjett, no
1eitle, corener, goaler, or other of the kings minitters ought to
“ke any rewvard for doing of his ofice, but oniy of the king; and
b appeareth by our books, and is fo declared and enafted by a&t
of * parfiwimcent in the 3 E. 1. And a.penalty added to the prohi-
O tion of tie common law by thatact: and Yortelcue, cap. 24. {aith,
-‘fu‘c‘-:?.:';zf.." j::r::éi:ﬁper Jarfla Dei evangelia, inter avticulss atios quod
e eignid recipiet colore, aut canja officti fui, ad aligro alio, guam a
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. ¢ it after that this rule of the common law was altered, and that
IS Laerite, coroner, goaler, and other the kings minifters, might in
307¢ cals - . L - - .

¢ cale take of the {ubje&, it is not creditle what extortions, and
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2preflions Lave thercupoaenfued.  So dargerous a thing 1t 15, 10
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Magna Charta. Cap. 16,

Malce or alter any of the rules or fundamentall points of the con.
mon law, which in truth are the maiae pillars, and fupporters of the
fabric of the common-wealth, as e¢lfewhere I have noted mgpe
at larce, and yet not fo largely, as the weight of the matter de-
{crveth,

(8) Contentus fit de eo quod wicecomes babere confuevit, &'e.] Thefe
words are not 1o be intended of any reward, &c. (for the fherife
bv law, as lath been faid, could take no reward for doing of his
office) but of the profics of the court of the tourn, and fuch enly
a5 were accullomed in the raigne of H. 2. So they mufl be very
auncient, for the which the fherife fhould (by an auncient law) pay
a certaine {umme @ projficuis comitatus, and fhould be charged in the

cxchequer for this certain fumme.

7%

See the preface
to the 4. part of
my repoits.

42 L. 3. 5.
<3 H. 6, 7.
¢ H. 7. =, 3.

Reaift, 106, 174. And it is5 to be obierved, that if any man be grieved contrary to
175, the purvizw of this a&, he may, as hath been faid, for his reliefe
il ’\Ii lB 161. i tiercin, have an ation upon this ftatute, albeit no aftion be exprefly
Ividtlep, Cd. IV,

given, which this, and many otherlike cafes upon the branches
of Magra Clurtz, 1s worthy of obiervation. SRR

C AP XXXVI

ﬁv?'E C liceat de catero alicaty dare I T {hall not b2 lawful from hence.
- terrany fream alicws domut yeli- forth to any to give his lands to any
giof ey ita guod il refumat de eadein religious houfey, and to take the fame
o fenend’ s ANec leeat alicur domui  land again to hold of the fame houf.

yeligiofes feryan: :_sz::_‘:z;'m‘ Jie accipere,
grad tradeat 1liam iy a quo eamn acce-
rit tencizd’. Sioquis autein @c ceteio
.. . .‘ * ‘f.‘ h r- h -

torram [uam alicur Qainui religioje fic
dederity ot fuper boc convincatury donumn
Jieune peniius caffeturs ¢t terra tlia do-
pnino 1llines frodi ticurratur, |

Nor fhall it be lawful to any houfeof
religion to take tie lands of any,and
to leafe the fame to him of whom he
received it. If any from henceforth
oive his lands to any religious hout,
and thercupon be convicty the git

{hall be utterly void, and the Jand
{hall accrue to the lord of the fee.

Wiror, €0 50§ 2. Glanv. 1L 6. ¢, 7. (Tirz. Mortm. 3, 3. Bro. Morting 36. 7 Ed. 1. frat. 2. 13
¥d. 1.tk 10 ce 2. 27 Bdo 1. ftate 2. 15 R 20 ¢, 5.0 29 H. S, ¢, 10U 13 Ed. 3. ¢c. 3.1 &2 il

& Dec. 39 Ll el 50 21 _!":u:.. I ¢ 1033 & 14 Care 2.¢.32. 9 Gro. 2. ¢ 306.)
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This chapter is excellently abridged according to the effect
thereof, and™ notably expounded by a parliament holden by king

star. de 5.1, Edw, 1. foune of H. 3. the words whercof are thefe, OF late (.
de'riliginfis.  amno ¢ I1. 3. cap. 36.) it was provided that religipus men shoukl
Q‘Eﬁ[‘xh?_;tﬁf‘ not coter into the fees of any without licence, and will of tiic (}hicﬂ:
{oi. 12. b, Fleta, fords, of whom {uch fees been holden immediately : whereby it ap-
b, 3. cap. 5. pearctin, that by this chapter of Mugra Clarta, a gift of lands 0

L 75 ] any religious, houie was prohibited, notwithitanding the religious

houfe gave not the fame back again to-hold ef the fame houfe, &¢.
but kept the lands b given unto themfelves in their own hands:
and in that cafe, that the land fhould incurre to the lord of the 1
confider well the words; and the interpretation is worthy obferva-
1ion for the terpretation of other ftatates 1n hike cales.
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Cap. 36- -Magna Charta,
For the word Mortmain, fee the firlt part of the Inftitutes.
There were two caufes of making of this ftatute : one that the
fervices that were due out of fuch fees, and which in the begin-

ping were created for the defence of the realme, were unduly with-
2. The chiefe lords did lofe their efcheats, wardfhips, re--

drawn. \
licfes, and the like; fot which caufes, divers provident lords at the

creation of the f{eigniory had a claufe in the deed of feoffement,
quod Jicitum [it donatoyi rem datam dare, wel wendere cui woluerit, ex-
ceptis viris religiofis, et fudewis. Vide Bratom,libro 1. fol. 13. Many
of thefe deeds I have {eene.

But the ecclefiafticall perfons (who in this were to be commended,
that they had ever the beft learned men in the law, that they could
get, of their councell) found many wayes to creep out of this ftatute,

viz. religious men ; as abbots, priors, and other ecclefiafticall per-.

fons regular, to purchafe lands holden of themfelves, or take
leafes for long term for years, and many other devices they had to
efcape out of this ftatute: and bifhops, parfons, and other eccle-
fiafticall perfons fecular took themielves to be out of this ftatute.

The {aid ftatute of 7 E. 1.intended to provide againft thefe de-
vices, 1n thefe words, guod nullus religiofus, aur alius quicungue (i.
other whatfoever of liké quality of being, a body politique, or cor-
porate, ecclefiafticall, or lay, {ole, or aggregate of many) zerras aut
tenementa aliqua emerve, wel wendere fub colsre domationis aut rermini ;
and to prevent all other inventions and evafions added thefe gene-
rall words, aut ratione alterius tituli f:{j:g/?'zt?zg; rervast aut rene-
menta ab aliquo recipere aur alio quovis modo ™ arte wel ingenio fibi ap-
bropriqre prefiumat, fub forisfaltura eorundem,

A man would have thought that this fhould have przvented all
new devices, but they found alfo an evafion out of this ftatute, for
this {tatute of 7 E. 1. extended but to pifts, alienations, and other
conveyances made bttween them and others, arie wel ingenio, Ec,
and thercfoie they gave over them; and they pretending a title
to the Iavd (that they meant to get) brought a preecipe gd. reddar,
againlt the tenant of the ldnd, and he by confent and collufion fhould
make default, and thereupon’ they. fthould recover the land, and

enter by judgemant of law, e fic fleret firaus flatuto.
When thissnew invention was -provided for, and taken away by

the latute of W. z: yet foand they out an evafion out of all thefe fta-

tutes, for now they would. neither get any land by purchafe, gift.
Icafq, or recovery, but.they caufed the lands to be conveyed
by fcoffement, or” in other manner to divers perfons, and their

heires, to the ufe of them and their fucceflors, by reafon whereof

they took the profits ; but this was enated by the ftatute of 15 R.

2. to be mortmain within the forfeiture of the faid Hatute of

7 E. 1.

”nllt the foundation of all thefe ftatites, was this chiipter of Magna
2 -’a?'fﬁ.. ' ¢ ..I :- ' L Yo . .

; o : ' | i(:‘-h)l 1,.
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Firft part_ of the
Inftitutes. cap.
Frankalmoigne,

Era&. 1i. 1. fol.

1.

Fleta, lib. 3.
€ap. §. -

15 R, 2. cap, 3.
29 Afl. p. 17.
Br.29 H. 8. -
Mortmain, 39.

* Thefe words
are notably.exa
plained. 15 R.
2. ca. 5. 19 H,
6. 56. 41 E; 3.
16. 4x E. 3.21,
29 H. 8- BI".
Mortmain 139.
x7 E. 3. 50.

21 E.3.46. Rot.
parhiam, § R, 2.
nu, g2. Qrant la
terre eft per co-
vin convey al
roy. *
W, 2, cap. 32.
Fleta, lib. g,
cap. 5. 45 E. 3.
19.

£5 R, 2. cap. s,

'8 1. 4. 10,
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CAP. XXXVil.

J({‘CUTJGIUA/_{ (1) dve catero ESCUAGE from

capratur ficut capi confuevit tem-
G . _
; regis aur noftir (2)-

| henceforth
fhall be takwalike as 1t was wont

to be in thetime of king Henry our
granafath-:.

Fleta, lib, 2. ca. -

(1) Scutagium.]
z. cap. Efcuage, fect. g¢.

Vide for wnts the firft part of the Inftitutes, lib.

Tempore Henvici re is awvi nolRri.] Here 1s another referenc:

*o the ratone of king Henry the fecond,

L, & C.

C A P.

ﬂ“.,?,f:f L VAL [t archiepifeof 15, cprfopis,
albatibusy priovibusytemplariis, bof-
Acpeiariisy comitibusy baronions, et 0.2ini-
lusaliisytam ecclefiafticis perfonis, quam
jrcilaryibizsy omnes lthertates et ltheree
confuctudines, quas prius babuerunt.
Oinizes antemiftas confuetudines et liber-
tates pitccdiélasy quas conceffimus 112 regno
i2cflro tenend® (quantum ad nos perti-
pont ) eroaiteset hered’ nofires olferve-
mitsy et cmnes deregnongftre, tarclerics
greasr laict cbfervent (quantum ad fe
portivet ) erpa fuos.  Pro bac autem
donatione et conceffone libertatum  if-
farzity of aliavum bibertatiem conivinta-
runy i coarta noffra de libertatibus
Jorct .oy archiepifcopty cpifcopry abbates,
jiiiziesy comnitesy baronesy militesy l1bert
toircnilesy oF casres de regno noftro de-
derzicd aiovis  quinto-decumam  partem
ciorpiene gnskilivm fuorum. (wvide flat.
7. e 2.5 L0 3) Conceffinus ctiamn
cnierr v nshis ot hesredibus nofiris,
sl rne unsy e heeredes noftviy aliquid
Jergiirenusy por grod libertates 1nhac
Jharta contenta infringantur vol infir-
utar. Lt fi ab aliguo coxtra hoc
algnld perona? fuerity mbil valeat,

o

er

See for this before, cap.

AXXVIII.

RESERVING to all archbifhops,
bifhops, abbots, priors, templers,

hofnitallers, earls, barons, and all per-
fons, as well fpiritual as temporal, 2l
their free libertics and free cuftoms,
which they have had in time pafled.
And all thefe cuftoms and liberties
aforefaid, which we have granted tote
holden within this our reahn, as muo
as appertaineth to us and ourheirs, we
{hall obferve; and all men of thisour
realim, as well {piritual as temporal {as
much as in them is) fhall obfeive the
fame agaimnft all perfons in like s ife.
And for this our gift and grant of
thefe liberties, and of other contained
in our charter of libertics of our forcl
the archbithops, bifhops, abbots, pii-
ors, earls, barons, knights, frecholders
and ocother our {ubjclts, have given
unto us the fifteenth part of all thar
moveables. And we have grantcd
unto them on the other part, that nel-
ther we, nor our heirs, thall procur
or do any thing whereby the libertis
in this charter contained {hall be 1
fringed or broken; and if any tong

be precured by any perfon comral‘y;”
, the



Cap. 38 Magna Charta. 176

ot pro nullo habeatiir. _H'E:'s toftibus  the premiffes, it fhall be hE_ld of no
Bonefacio Cantuar’ fwr{:zwp’, E. Lon- force nor effelt. 'I:hefe being wit-
dsnenfi epifcopos ct aliis.  Datwm apud  nelles; lord B archbithop of Canter-
Weltn? dectmo die fehruariiy anna  bury, E. bithop of London, and
yeoni n3flre nono. others.

This chapter doth confift of fixe parts.

Firft it 1s enaéed, that all the liberties, and free-cuftomes, which
any archbifhop, bithop, abbot, prior, templar, hofpitalier, earle, [ 77 1]
aron, or any perfon either ecclefiafticall or fecular, have had, be
{afe, that 15, whole without prejudice unto them, for the words be
Julva fint omnibus archicpifcopis, e, omnes libertates, e, all the
iiberties, &c. be fafe to all archbifhops, &c. fo as this 1s no {aving
o them, but in effeét, an aét that they ihculd enjoy them: for re-
oularly a faving in an aét of parliament enlargeth not, nor extend-
-th to any new thing, but preferveth a right or intereft, that 1s
former to things contained in the act, which by the words of the
1@ might have been given away. Buat this claufe doth enlarge,
and extendeth to all other liberties, and frce cuftomes, which any
{ubject cecleftatticall, or temporall ought to have; and therefore
the Englifh tranflation, both in this and many other places of this
rreat charter, is very vicious. But it 1s principally to be obferv-
«d, that here is not any faving at all for the king, his heires, or
qacceffors, to the end that the king, his heirs, and fucceflors
z~ainit all pretences of evafions, fhould be bound by 2ll the branches
of both thele charters.

The {fecond is, that all the cuftomes, and Jiberties, which the
xianr had graunted to be holden within his realme, for him and his
seires, the king himfelfe and his helres, as much as appertained to
arn or them, thould obferve and keepe.

The third 1s, that all the men of this realme, as well of the
cierory as of the laity, the faid cuftomes and liberties for themiclves

wnd thelr hetrs, as much as to them appertained, thould cbferve and
lzeepe.

E

Tuis 1s the chiefe felicity of a kingdome, when good lawes
are reciprocally of prince and people (as is here undertaken) duoly
oblerved. |
~The fourth is, that for this gift and graunt by the king, of the gy 3 Jacobi.
libertics contained in this great charter, and of others contained in [ib. 8. The Prine
the kings charter of liberties of the foreft, the archbifhops, bifhops, ces cafe.
abbots, priors, earles, barons, knights, frec-holders, and other the
kings fubjefts, citizens, and burgefles, (aflembled i1n parliament)
save unto the king one fifteenth; which proveth, that as the fif-
feenta was graunted by parliament, fo was this great charter alfo
graunted by authority of the fame; but fince this time the manner
ot the fifteenth is altered; for now the fifteenth, which is alfo cal-
led the Tafk, is not originally fet upon the polles, as at this time it
was, but now the fifteenth is certainly rated upon every towne.
And this was by vertue of the kings commiffions into cvery county Rot. pat. 6 E.3.
of England in 8 'E. 3.taxations were made of all the cities, boroughes, 2.part. nu. 264
and towns in Englind, and recorded in the exchequer, and that rate |
was at that tume the fifteenth part of the value of every town, and
therefore retaineth the name of the fifteenth ftil]. -

Arvd afrer the fifteenth is graunted by parliament, then the inha.
- bitants
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See the rft part
of the In-
stizutes, fect. 1.

Hil. 3 Jze. In
Cancellaria. The
Piinces cafe.

Lib. 3. fol. 19.

Magna Charta. Cap. 18,

bitants rate themfelves for payment thereof, and if one towne bee
joyned with another in the rate of the totall, and fubdivided o
cach a certain rate in that commiflion, and the oneis rated toolow,
and the other too high, there lieth a writ called, ad wgualiter taxangs
to be taken out of the exchequer to rate the townes equally. The
{fubfidie is uncertaine, becaufe it is fet upon the perfon, in refpe of
his lands, or goods, which commonly doe ebb and flow.

T'he fift is, that the king did graunt for him, and lus heires, that
neither he, norhis heires, fhall feeke out any thing, whereby the
liberties 1n this charter contained may be broken, or weakned:
and if by any man againft this charter any thing fhounld be {oughs
out, it thould be of no value, and holden for nought. And al thefe
doe evidently appeare in this chapter,

The fixt and laft 1s biss teffebis.

It 1s true, that of auncicnt time nothing pafied from the king of
franchiles, liberties, priviledges, mannors, lands, tenements, and
hereditaments of any eftate of inheritance, but 1t was by the advice
of his councell exprefled under Aiis roffibus, as 1t was then, and
continues to this day 1n the creation of any to any degree of nobi-
lity, for thereto Hirs !Eﬁ‘zéu! 15 ft1]l ufed.

This conclufion of the kings graunts with 55 reffibus was ufed
by king H. 3. and his progenitors kings of this realme before him,
and by his fon E. 1. and by E. z. and E. 3. after him: afterwards,
in the beginning of the raigne of R. 2. 1 finde the claufe of b
teffibus was left out, and in flead thereof came in zgffe n2¢ 2p/6 1n this
manney, 2 crjus rez teflimonium has literas nofivas fieri feciznus patentes:
tefle me ipfo, which fince by all his fucceflors kings, and qucens of
this realme (except in creations) hath been ufed.

Thofe that had biis tcflibus, were called charta, as this charter
1s called Magra Charta, and {o 1s charta de forefia, e, and thole
other that be reffe me ipfo, are called letters paients, being {o named
i the claufe of in covjus rei teffimoniune bas literas noflvas feri jeeivis
patentes.

And this was the auncient forme alfo of the deeds of fubjelts,
concluding with Airs teffibus, which continued untill, and in the
raigne of H. 8. but now 1s wholly omitted, and now the witnelles
are fubfgribed under the deed, or endor{ed thereupon.

Now upon this occafion to treat how thele claufes, datum per me-
num noflram, per manin cancellarii noftri, por ipfune cuflodem, et coici-
lium, (Tc. entred in, and went out: when thele claules, & grana
focciali, and ex certa fientin, et mero motu began, which continucto

this day) and the caufe and yeafon of the inferting of the fame; 2nd

when and wherefore thefe claufes were fubleribed under the letters
patents, per ipiuie regem, per breve de privatoe ﬁgiﬁa, autheoritale fars
liamenti, e, came in, {which {hll doe contipue) would afke a feve-
rall treatife of it {elfe, and not pertinent to our purpofe for the un-
deritanding cf this charter of Magna Charta, and therefore pur-
polely I fpeake not of them. ~ =

Hcie be witnefles to this great charter, a great number of reve-
rend, and honourable perfonages, in all 63. of which there were tf
the clergy 31. whereof there were 1z. bithops, and 19 abbots, and
Hugh d: Burgo chiefe jultice, and 31 earles and barons, as hath
bcen faid before. - Lo T

Befides, it was eftablifhed by authority of parliament, which was

holden at Welliminller, in forme of a charter, as many bthersbha‘v’t-‘
: - ' % W . - Ecp‘l



Merton.

Leen, for which, ashath been faid likewife, by parliament the lords

-nd commons gave a fifteenth.

Of afts of parliament in form of a

charter, you may reade at large in the princes cafe, and therefore

need not to be recited.

N gl .

STATUTUM de

EDITUM anno 20. H. 111I.

MERT ON.

[ 7971

Bra&on, li. 2. c.
g6, faith it was
in anno 13 H, 7+

T 1scalled the ftatute of Merton, becaufe the parliament was
holden at the monaftery of the canons regular of Mcrton, {feaven
miles diftant from the city of London, which monaftery was found-
ed by Giflcbert 2 noble Norman, that came in with the Con-

queror.

prior of Bmgham.

PROV ISUM ¢ff in curia domini

regis apud NMevton, die Mercurii,
in cvafting SanéZt Vincentity, anno regni
reats Henrici filis  regis  “fobannis
vicefing, coram V. Gantuarienftavebhi-
epifcopo, et coepifcapis fuffraganers fuis
(1), ot coram wmajore parte comitum et
baronum Anglee 1bhidem exiffentium,
pro coronatione ipfius domini regis
(2) et Elianmore regine (3), pro qua
omnes vocat: fuerunt, cum trallatum
effet de communi utilitate regni [uper
articulis fubferiptis, ita provifum fuit
et conceffum, tam a pradil?’ archicpif-
cobisy eprfcopis, comitibus, baronibus,
quam ab 1pfo regey et aliis,

And this is that monaftery of Merton, the prior whereol ;?’%
had a great eafe in law, which long depended between him and the ,2 g
1 E

] T was provided in the court of our

lord the king, holden at Merton on
Wednefday tie mworrow after the
feaft of St. Vincent, the 2oth year of
the reign of king Henry the fon of
king John, before William archbifhop
of Canterbury, and other his bifhops
and fuffragans, and before the greater
part of the earls and barons of Eng-
land, there being aflembled for the
coronation of the faid king, and Helx
lianor the queen, about which they
were all called, where it was treated
for the commonwealth of the realn
upon the articles underwritten, thus
it was provided and granted, as well
of the forefaid archbifhops, bifhops,
carls, and barons, as of the king him-
felf and others.

(1) Coram Cant. archicpifcopo, et coepifcopis fuffraganeis fuis.] Suf-
f"ﬂgm:fﬂ: properly is a vicegerent of a bifhop, inftituted to aid and
afliit him in his {pirituall office, and is fo called a fuffragiis: of thefe

You may read in the ttatutesof 26 H. 8. 1 & 2 Phil. & Mariz. ¥ E-
iz, ~And where fome copies have coram Cantuar’ archiepifcope, et
COcpifcopis et fufirananeis; this latter conjunction (&) is morc then
Qught to be; for Saffragansis fuis mult referre to coepifiopis, that 1s

26 H. T, cap, 14,
1 &2 PP’h. and
Mar, ca, ¢.

1 Eliz. ca. Je

that



Merton.

that the bifiops fhould aide and afiift the archbifhop with thej;
{uffrages: for other fuffragans, which werce vicegerents of bifhop;,
never had voyce’in parliament, becaufe they held not ger baroniay,
as all bithops doe, and many abbots and prioss, as hath beene fay,
did, in refpeft whereof they were lords of parhament.

Pro coronatione fpﬁm domini regis, | The king was formerl}' Crov .
ed at Gloucefter on the 18 of O&tober, in the beginning of the firg
yvearc of his raigne, then being about nine yearcs old: and herey;
appeareth that in the twentieth yearc of his raigne, he was crowned
again, then being about 29 yeares old, twice crowned as kig
Henry the fecond, and king John before him had been, and as king
R. z. after him was. |

£t Elianoie resine.] This Elianor was daughter, and one of the
heires of Raymond Berengary earle of Province ;: fthe was fifter o
the earle of Province, and to Boniface, archbithop of Canterbury,
and the was crowned at Weltminfter. |

She furvived the king, and of a crowned queen became a profef.
fcd nun in Ambrefbury, and died a nun there, in the nineteenth
veare of her widowhood. |

"T'he ftatutes cnadted at this parliament are divided into eleven
chaptcrs.

79 CHP‘ I.
See the firflt part
of the Inftitutes,

Cap. Frankal-
moigne.

r 8o ]

' CAP. L

e T“ - T - -
N wlduls primoy quz hift mortom

ﬂ-{__._j * " . .
Ciroinal fuornin expeliuntuy de

FIRST, of widows which after
the death of thetr hufbands are

dotibus fulsy et dotes frasy vel quarcii-
ronam Juam habere mon  pofiunt fine
placitoywidelicet, quod quicurque defor -
ciaverit cis cotes fuas, vel quarcntenar:
Juamy de temementis quibus viri fui
ol:tcrunt [eifitiy et ipfe vidua pifiea
per placitum vecuperaverinty f1 1pfi de-
Jore’ de injufle deforciamento convilli
Suerint, reddant cifdemn viduis damna
Juay fcilicet wvalorem: tetius dotis cis
continocntisy 4 tempore Meriis virorum
froruiey ufque ad diem quo ipfe vidue
por judicinm curiae ferfinam fuam inde
rocnperauerl.
Jofereiatsres fint in mifericordia demint

?':’gi;".

(Cver,2%4.11. 33. 4 Rep. 30. 14 H. 8. 25,3

“;‘ ? I
213. I'itz,
<. 7.)

Firlt part of the
Iniitutes, fect,

1‘._?'_.

Et wibilominus ipft

deforced of their dewers, and canrot
havetheir dowers or quarentine with-
out plea, wnofoever deforce them o
their dowers or quarentine of the
lands, wherecf their hufbands died fer- .
fed, and. that the fame widows alt
{hall recover by plea; they thatle
convitt of fuch wrongztul deforcement
fhall yicld damages to the {ame Wie
dows; that is to fay, the value of th
whole dower to themn belonging from
the time of the death of their liul-
bands unto the day that the faid w-
dows, by judeemeént of oui court, have
recovered fcifin of their dowet, &¢.
and the deforcers neverthelefs fhal
be amerced at the king’s pleafure

8 Ed. 3.13. 11 H. 4. 739. Fitz. Dower. 24. 45 &

Damage, 10, 83. 11g. 5 Buiftr. 278. V. N, B. fo. 7. Ruft. ot az.

rinft. 32. b.gH 7

T'his chapter 1s explained in the firft part of the Inflitates, in all
the points thereof, which you may fec there at large; whereuntd
you mav adde (upon this word recupeinverint) a cafein 9.E. 2. that

18




:n 2 writ of dower, the tenant plead that the hufband 1s qlive; &c.
and the triall awarded by proofes, and a day therefore given, &c.
-t which day the demandant came with her proofes, and the tenant

e

Hil. ¢. &, 2. fo.
62. b. in libro
meco, un fem.

: &
made default, the demandant had judgement to recover, but if the
Jemandant had not had her proofes there, then fhe fhould have had
but a petit cape. -
CAP. Il
[ T EM omnes vidue (1) de ccetero LSO from henceforth Widoﬁfs
poffint legare (2.) blada (3) fua de may bequeath the crop of their

terra fua, tam de dotibus fuis, quam de  ground, as well of their dowers, as of
aliis terris, et temementis [uis (4); other their lands and tenements, {av-
fatvis (5) confuetudinibus, ¢t [rvitiis  ing to the lords of the .fee, all {uch
dominorum de feodoy qua de dutibus, et fervices as be due for their dowers and

aliis tenementis [uis debentur, other tenemeiits.

(Kelo 125. Fitz. Bar. 149, 204.)

Before the making of this ftatute, it was a queftion, whether
tenant in dower might devife the corn, which fthe had {fowen, or
whether he in the reverfion fhould have them. Some held that
Me could not devife them; or iffhe devifed them not, that her exc-
cutors fhould not have them, but he 1n the reverfion, for that her ef-
tate was freely created by act 1n law; andas fhe when her dowerwas
afliened to her, fhould have the land {owen, or unfowen for her
dower, {o at the time of her death, he in the reverfion (hould have
the land fowen, or unfowen. And of this opinion 1s Bralton who
farth, artiquitus folet obfervari, quod ficut uxor doten: fuawn recipit pof?
moricnm wivi fui cultam five incultam, ita poft mortem uxoris folet reftitus
beredi culta feu inculta, quia de bladis et frudibus a tencmento non fe-
paratis non babuit uxor teflament: fallionem, fed nova fuperveniente

gratia, et provifione, ficut patct de provifione apud NMerton.
And true it is, that it the bufband fow the ground and die, the

property of the corne 1s 1n the executors, but fubjeé to this con-
dition, that if the heire " afligne unto her the land {owen for her
gOWEt, fhe fhall have the corne, for {he fhall be in 7 optima poffef-
Jione wirs, above the title of the executor.

And Fleta faith, widua per fatutum de Merton poterit difponcre de
rebus fuis, et frulftibus in dote Jua exiffentibus, frve feparati fint a folo,
Jive non, quod quidern olim facere non potuit.

And they that held this opinion, relied much upon thefe words,
de ceetcro, which imply, as they fay, a new law. Now others held
the contrary, and that, for advancement of tillage, and incourage-
ment thereunto, which 1s fo profitable for the commonwealth, and
E}z’llt‘et?lf:l} of the incertaim:.y_of her cﬁn‘tc for_life they held opinion,

: executors or adminiitrators of the wife thould have, or fhe
]fl_erli:elf'e by her will might difpofe them, as well as any other tenant
or life might doe, and they vouch authority before this flatute in

2— H. j, where it is {aid, note that tenant in dower may devife her
orne growing upon the land at the time of her death.

: Now to
¢cleare this doubt, was this ftatute made, and o7 czr2r0 zv 35 well
, .

. be

[ 81 ]

Brallan, Lib. 2,
tol, 961

1 5. El, Dizr,
316.

Fleta,lib. 2. c. 5c-

4 H. 3. devife
26. 19 E. 1.
bar. 249. 1z H.
7. 2.6. Pafch.
28. El. lib. 5.
fo. 83.
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Reruia.
Begula.

1 part ol the
Inttitutes, feiét.
1. Cuftumicr
de Norm. cap.
ioz.

il 21. EL Lib.

5. tol. 110,
Oland’'s calc.

Biodton, lib. 1.

R

- ‘-] j-
soelw. 125,
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L 02 ]
+ H. 7. 12,

}‘;ﬂl“’i 12 S-

I quis fucrit diffeifitus de libero te-
nemento fuo (1)s €& coram juflsc’
stinerantibus feifinam firam recupeia-

Merton. Cap. 1,

%}
be applied to the clearing of a doubt from thenceforth, as fi
making of a new law, and {o of neceflity it muft be taken in
chapter for {fuch lands and tenements, as the widow hath of inhe;i.
tance, &c. gream de aliis terris ct tenementis Juis.

(1) Omunes widnee,Sc.] Qui omne dicit, nibil excludit.

Generale diflion ngerﬁiirar eff irzteﬂigmdum.

And therefore where there are five kindes of dowers, wz/z. dowe;
at the common law: dower by the cuftome: dower ad offium eccl.
Jrew s dower ex affenfu pativis: and dower de la pluis beale: this chap.
ter doth extend to them all. Bat if the wife be by cuftome en.
dowed durante widiitare 1na, and fhe {cwe the ground with corne,
and after take hufband, hee in the reverfion fhall have the cor,
becaule though her eftate was incertaine, yet fhe hath determined
by her owne acl.

(2) Legarc.] This word 13 appropriated to a laft will, an
fhiomjiteth to bequeath goods, chattels, and in fome cafes Iands and
tenements. pratitit & lcge dicitur, quia lege tenctur illey cul inlevef
j*:‘r:'m‘.ift:'.!'ﬁ.

(3) Blada fignificth corne or graine while 1t groweth: It pre.
perly fignificth corne or graine while it 1s 7u berba, dum feges it
Lerda ¢ but 1t 1s taken tor all manner of corne or graine, or
thines annuall comming by the induftry of man, as hemp, fla
o C.

And of this word 4/ada, an ingrofler of corne or graine 1s called
Mudier, but this word dlade extendeth not by this act to grafle, orts
any thing that groweth Juapte natura, albeit 1t groweth by fowing
of hay-feed, or the like.

(1) Luam de aliis terris cf  tenementis fuis.] This 1s mans-
fellly in athrmance of the common law, and extendeth to the
lands, which the hath in franck-mariage, or of any other eftate of
inheritance, the corne or graine growing thereupon fhee may law-
tully difpofe.

(5) Salwis, &) Hereis a faving to the lords, of whom the
lands in dower, or other lands been holden, fuch cuftomes and fer-
vices, as are due unto them, fo as they fhall not be barred, or pre-
judiced by this a& for or concerning fuch cuftomes, and {ervices,
ns they had before, but they fhall be faved to them, as 1f this {tatute
had r.ot been made: for that is the nature of afaving, as hath been
faid, to fave a former right, and to create no new, and by this {av-
ing the lord may dittreine the corne after it be reaped and putinto?
cart, for his rents and {ervices, but the corne in fheafcs canndt
be difiremed.

See the firft rart of the Inflitutes, fe€t. 68

C AP. Il

LSO if any be diffeifed of
their freehold, and before _t!}ff
juftices in eyre have recovered fetn

vit (2),per affijam nove difféifine (2)s by aflife of novel difleifin, or by ¢

wvel

per recognitionem

fecerint diffetfinam : ct ipfe diffeifitns

feion of them which did the dii]_bi-
fin, and the diffeifee hath had feifin

d=liverds

(4) corum qui

her
¥ .



Cap. 3. Merton. Qa2

er vic’ feifinam fuam babucrit (5), fi
iidem diffesfitores pofieas poft iter juf-
tic'y vel infra de eodem tenenent’ iterum
eundem conquerentem diffetfiverint (6),
et inde convicti fuerine (7), flatim ca-
pianturs et i1 prifona domini regis deti=
peantury quottfque per dominum regem
per redemptioneiny vel aliquo alis mods
deliberentur (8). Vide Marlb, cap. 8.
Et hec eft forma qualiter tales convicli
punir: debeanty widelicety cum conque-
rentes ad curiam veniant, habeant breve
domini regis vic’ direslum, in quo
contineatur eorut narratio de diffeifina
fada fuper diffeifina.  Et ideo mande-
tur vic. quod affumptis feciz cuftodibus
placitorit (Q) coronee domini regis, et
aitis legaltbus  militibus in propria
perfona  fua accedat ad tenementu
iindy, wvel ad paflura illa de quibus
falla fuerit querelay et cora eis per
primos juratores (10), et per alics
vicinosy et legales homines de vicineto
o, diligentewm inde faciat inguifitiont.
Et fi ipfu iterii invencrint diffeifiti
(ficut preediti oft) tunc faciat fecunds
provifione preedicia, fin autem, tusic fit
conguerens in mifericordia domini regis,
et alins quietus recedat., WNec debet
vic’ ( fine [peciali preecepto domini regis)
bujufmodi loquela profequi.  Eode modo
frat de illisy qui [eifina recuperaverint
per affifa mortis anteceforis, et fimiliter
de p_ﬁmiéus terris et tenementis recupo—~
ratis per qurat’ (11) incuria domini
regisy f1 pofiea diffeifitz fuerint a prio-
ribus deforciatoribus, verfus quos recu-
['€ raverint per Jurat’ guoguortdo. Vide
\W. 2. cap. 2.6,

clivered by the fheriff, if the {ume
diffeifors, after the circuit of the juf-
tices, or 1n the mecan time, have dif-
feifed the fame plaintifi of the o ae
freehold, and thereof be convidt, they
fhall be forthwith taken and commit-
ted, and kept in the king’s prifon,
unti] the kiny hath d.ifcharged them
by fine,or by fome other meun,  And
this 1s the form how fuch convict
perfons {aall be punifiied; when the
plaintitls come into the court of our
lord the king, they fu2ll have the
king’s writ diretted to tbe ftherifi,
in which mui{t be contained the plai:nt
of difleifin framed upon the duictiin.
And then it {hall be commanded to
the fherift, that he, taking with him
the keepers of the pleas of the iing’s
crown, and other Jawful knightsy in
his proper perfon, fhall go unto the
land or palture, whereof the plaint
hath been made, and thzt he make
before them, by the frit jurors, and
other neighbours and lawful mecn,
diligent inquifition thercof; and if
they iind him difletfed again (as before
1s faid) then let him do according to
the provifion aforementioned; but if
it be found otherwile, the plaintff
fhall be amerced, and the other thall
go quit; neither fhall the thenflt exc-
cute any fuch plaint without fpecial
commandment of the king., In the
{fame manner fhall be done to them
tsat have recovered their feiiin by
affife of mortdaunceftor; and {o fhall
it be of all lands and tenements recc-
vesed in the king’s court by enquelts,
if they be difleifed after by the frlt
deforceors, again{t whom they have
recovered any wifz by enqueii.

r Rt‘rﬂ the ftitute of Marlbridge, ¢ 8. W, 2, can. 26, Sve the firft part of the Inflitutes, o33,
:33 H. 8% 1. 11 H. 4. 6. 7 H. 7. 4. Fitz. Redifieilin, 6, 8, 9. 1 Inft. x54. a. Hob. g5. 2 Buiitr.
J5-52 H. 3. ¢, 8. 13 Ed. 1. ftat, 1. <. 25, 26. Mirror, 317.Raft. Ent. 548,

(¥) Delibero tenemento Sio, $F¢.] That is, of land, rent, common, |
Criuch like, whereot if a man be diffeifed he may have an aiife 4 T 831]

e v {.! d{.ﬁe ‘_;ﬁ-?z ’ '
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By ths chapter the writs of rediffeifin and po d4ifeifin, are
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21Ven for the caufes hereafter exprafied, which luy not at

I, Tunse H

o

ths



(22

3 Afll p. 7.
o Afl. Pl. 3%.
Braét. 1. 4. fo.

ra
365 237

2
3

Repuias

F.N. B, 15g. d.
23AM. t redifs
feifin 1. g0, aff,
35

14 L. 3. rediffei.
fin $. 13 E. 2.
it*idt 9.

- -

335, 3arediffl 7,
G AdlL 21,

Tlvrar, cap. 3.

-

nyy

2P

Bt il 2.0,

1“;1"12- e Co g-
R P

E:-l:\':l }-il' I*Gl

i |
Y

BEE
.R:‘gr:.‘rd-
FL‘ ) .'.lf'd .

Merton. Cap, 1.

not retournable, but the f{heriffes fhall hold the plea and give
judgement, |

(2) Et coram jaflic itinerantibus feifinam fuam recuperaveri.)
Here juftices in eyre are named, but for example, and becaufs
afifes were taken moft commonly before them, for though the
aflife be taken in the king’s bench, or court of common pleas, o
before juftices of aflife, yetis it within this flatute: for thoug}
the words be {peciall, yet the reafon of thelaw is genevall; e guans,
lex ofF fpecialis, ratio autem gersralis, generaliter lex eff iutelligenda,

(3) Per affifam noveae diffeifine.] This branch extends not tg
an aflile of mordauncefter, or darrein preentment, or  of  utrum;
but 1f a man recover in a writ of redifieifin, upon that reco.
very he {hall have a redifleifin, and the like, as often as he is .
diffeifed.

Upon a plaint in the nature of a frefh force, according to the
cuftome of a city, or borough, and a recovery thercupon had, a re-
dificilin doth not lie, for no redifleifin doth lie, but where the firt
plea beean by writ.

(4) Der affifain nova diffeifine, wel per recoguitionem.] That is to
{ay, by the aflife, 7. the verdid& of the recogniters of the aflife, o
by conf:fiion of the difivifor, &c. and yet a redifivifin doth lie upon
a recovery 1n an affife, upon the pleading of a record, and failer of
1, or upon a demurrer, or by default, or the like; and fo it is ex-
plained by a later ftatute.

(5) Ler wicicomitent feifmam fuam haluerit.} And fo 1t i if
the plaintife in the aflife doth enter and exccute the recovery by
enirie.

(O) ZLidewn diffeifirorcs poflea, ¢, de eodem tencinento iterum ecuadu:
conguerentom diffeifiveunt.] Ior the expolition hereof {ve the il
part of the Inflitutes, feét 23 3.

Et inde consizi jusréinr.] Forin the writ of redifleifin the tenan
may nlead to the writ as joynienancv, or the like; or in barre, as:
reicafe, or the like; or give it in evidence. |

(3) Statim capiantur et in prifena vesis detineantur gitoufque per do
MNLNUN FELENTy PO redemptionenr, wel alio medo deliberentusr.] Ard
B::;hf:t(m hereupon faith this, Talis quidem qui ita convidtus fuerit, di-
pliciter _rfé'fz}zfzzi:‘ COty@ regent, quia fucit diffeifrnant, et roberiam contrs
pacemn fuan:, ¢t ctiair aifu femerario iriita e que in cur’ demin rog:i
vete asla funt o et proprer duplex deliciune merito faffincre debet paues
duplicatan:.

And Britton fpeaking of a redilleifin, Pur cea gue il defiey de recivir
fer je’f({gﬁﬂsz c/’.,ug/}, g e i ad conqil ? per fa preper force f)z‘déy;b,f/f'mf &

Ff‘

And this reafoen holdeth in other cafcs, as after a judgement
in an admeafuremest of palture, if there be a furcharge by ti
party wno was admealured, a writ de fecunda fuperoneratione doth 11,
and the hilze.

And 1t 1s to be noted, that wherefoever 2 man did recover ti
fcifin or polietfion of the land, and the tenant or defendant did aftef
fiif?c:iﬁ: or eject him, this was a centempt at the common law, becauf
it 15 done againit the judgement of the court, and in -defpite of th¢
law, for the which the court may commit him, for inzerc? yeipublicss
n:t‘/'an"icfa ?ﬂ!ﬁlﬁ?!! > el ea qHE lit ctiiéa noftra vite aﬂzﬂﬁtﬂﬁ ﬁ’gég'fg Lxees”

Liurid :i”n’ 2e122dd, a1 c.’{f.'.' Z‘E /ol o

(9) 4 #



Cap. 4- Merton.

34,

(g) Affimiptis fecem cuffodibus placitorum.] This is {poken in the 23 Afl. p. 7.

plurall number, therefore where there are two or more coroners, he
ought to take at leaft two, but where there is but one, if he take
him, it is fufficient within the meaning of this ftatute: though regu-
larly the plurail number 15 not fatisfied with one.

(10) Per primos juratores et alios.] This mult bee underftood
where there were juratores in the aflife; for if therc were none,
then it muit be tried onely ger afios: as if the diffeifor plead a re-
cord, and fail of 1t, or 1if he plecad a bar, and confefle an 1mmediate
viffcr, upon which the plaintife doth demur, and judgement is given
for the plaintife, and afrer the plaintife is rediffeiled, the plantife
fhall have a rediffe1fin, and it fhall be tried onely per ‘alios, becaule
there were no jutrors at all in the former ailife; for the flatute,
(albeit it bee penal) fhall not be {o literally expounded, that if it
cannot be tried per primos juratores, taat it {hall not be tried at all,
{for weréa f}:tﬁ/f{gi debent cur: .{ﬁﬂu. But where there were any
jurors, it fhall be tried by them and others, and where there were
none, then by others alone; but if there were jurors in the affife,
and they all die, and after he which recovered 1s redificifed, there
(by the aét of God) the rediffeifin faileth. And {o it is,:1f all the
jurors be dead {aving one, becaufe the words of the {tatute be, per
primos juratores, et alios: and {o note a diverfity where therc were
never any juratores at all, for there the ftatute could by no poffibility
have wrought, but upon others oncly, but where there were once
jurateres, and the party neglecteth his time, and by the act of God
they faile, there the redifleifin failes, becaufe 1t cannot be tried per
primos juratores; (which fometimes were in ¢/%) et alios, as the ila-
tute fpeaketh.

(1Y) Eodem mode frat de illis, qui feifinam recrperaverunt per affijam
mortis antecefforis, et fimiliter deomnibus terris et tenementis recuperatis
per juratam, e, Here is the pof diffeifin given, where the recovery
N a mordaunc’, or in any other reall a&tion is by verdi&t, and in
this cafe the recoveror fhall have a pof Jiffeifin againit the former
tenant being deforceour, that diffeifed him after the recovery; but
it the recovery be by reddition or default, &¢. he fhall have a ps2

F.N.B. 139.

Regula,

3 H.s.rT.
F. N- B. 189 hl

Poft diﬂ"::iﬁm

Marlebr. c. 8.

differin upon the ftatute of W. 2. cap, 26. Nota, here eodem modo W. 2. ca. 26.

are words of great operation, for they imply, that there muft be
tdem conguerens de eoden: tenemento, et idem tenens, againft whom the

recovery was had after the fame manner, as 1s before {aid in cafe of

| -
a rediffeifin,

F.N. B. 1q0.
Regift, 206, b,

C A P. IV. & [ 85 ]
] T E M quia multi magnates Anglice, L S O becaufe many great men of
qu: feoffaverunt milites et alios li- England (which have infeofted

bere tenentes (2) fuos de parwvis teme- knights and their freeholders of {mall
Mentis in magnis maneriis fuisy quefiz tenements in their great manors)

Tucrunt, quod commodum f[uum facere have complained that

they cannot

non potuervnt (1) de refiduc manerio-
rum ( 3) fuorum+, ficut de vaftisy bofcis,
“Ipafluris communibus, cam ipfi feoffati

Pageant

make their profit of the refidue of their
manors, as of waftes, woods, and paf-
tures, whereas the fame feoftees have

H 2 {ufficient



85

hubeant fufficientem pafturam, quantin
periiinet ad tenementa fuas ita provifun:
ey et concelfum, quod quicunque hujiej-
mod? feoffati affy.m nsoe differfince de-
Jerant de communia pafluve [, et
corarr Juflic’ recognit’ fucret (7 )y quod
tantam  pajluram  habcanty quaituom
Jufficit aid tenenmenta fuay ct quod habeant
bberd dngreffien (4)y et errefjion, de
lileris tencinentis fnisy ufque ad paflu-
ram fuam: tunc inde fint couténtiy et
1lls de quibus conquefli fuerint vecedant
guutetl (6)y de boc quod commod:t fuum
de terrisy vaflisy bofcisy ct pafluris fece-
rint (§). 8t autem dixer vty quod frf-
ficientem paflura non habeant, vel [uf-
Feienterm angreffiomny vl ggreffum,
crantum pevtivet ad tenementa [na:
tunc inquliatur wveritas per affifom.
Et [z per afftfam recagr:fftzmz Suerit (8 ),

gucd ter cofdent deforcratores,y in aliqua

frerit nmpeditus covum ingreffus, wvel

erreffusy wvel quad non  bhabeant [uffi-
civirent paflicray et fufficientem ingr.[-
Sy et egreffuing freut pracdiélui off
tunc vecuperent feifinam fuam, per vi-
Sum Jurctorumy 1ta quod per difcretio-
siear et facramentm eeram bhabeant con-
grcientes [ufficientem pafluranty of fuf-
ficiouts inprefet egrff it forma pra-
il et diffeifitares fint in mifevicordia
domzig recisy et dampna reddant, ficut
roddr fewent aute provifione tfia. 5
aute secoguitic fuerit per affifam, quod
querentes (ufficivute babeant pafluram,
cuiir libeyo ot (nfficiznts ingreffu et egvef-
Sus friewt praed’ eft o tunc licite & hibere
Jacicridom” cormmodnin fuum de vefidus,
et recedant de (P affifa quietic  F7e)t,
2. cap, 4.8.

Mirror, cap., 5. & 2. Bradh 1i. 4. fol. 222, Britron, cav. 58, Fleta, 11 4. ca. 20.

-

A, 30 300 7
a2 Nein, 2QC, 311.)

(1) Quwod commodum fuum facere non potuerunt.]

Merton.

Cap. 4.

(ufficient pafture,as much as belonoceth
to their tenements; it 1s provided and
granted, That whenever iuch feoffees
do bring an affife of novel diffeifin for
their common of pafture, and it s
knowledgzed before the jufticers, tha
they have as much pafture as {ufficeth
to their tenements, and that they have
free egrels and regrefs from their te-
nement unto the pafture, then let
them be contented therewith; and
they on whom 1t was complained
{hall co quit of as much as they have
made their profit of their lands,
wafles, woods, and paftures; and if
they alledoe that they bhave not {uf
ficient pafture, or fufiicient tngrefs and
ecrefs according to their hold, then
let the truth be inquired by affife; and
if it be found by the afiifz, that the
{fame deforceors have difturbed them
of their ingrefs and egrefs, or that
they had not (ufficient pafture (as be-
fore 1s faid) then fhall they recover
their {eifin by view of the inquefl: fo
that by their difcretion and oath tic
plaintiffs thall have fufficient pafture,
and futhcient ingrefs and egrefs in form
aforefaid; and the difleifors fhall be
amerced, and fhall yicld damages, as
they were wont before this provifion,
And if it be certified by the aflify
that the plaintiffs have fufficient pal-
ture, with ingrefs and egrefs, as before
is faid, let the other make their profit

of the refidue, and go quit of tha
aflifc,

(1 Roll. 365

Id. 5. 6. Mirror, 318. Entorced by 5 & 4 Ed. 6. c. 3. 13 Ed. 1. ftat. 1. & 40

Hereby 1t ap-

pearcth, that the lord could not approve by the order of the
common law, becaufe the common iffued out of the whole

*'.Iir. "E II: :';r ,"_it.

{_:‘HLHJUI] 26- t]lc

lord approved

waile, and of every part thereof, and

yet fee T'r. 6 H. 3. where

two acres, and left fufficient, the tenam

brought an afiife, and the fpuciall matter being found, the 1::olaintifc

rEiaNit fe.

(2 ) Libert



Cap. 4. Merton.

(2) Libere tenentes.] 'The purview of this ftatute extends onely
for the lord to make an approvement againft his tenant, and not
againit any ftranger, nor where the lord had common appendant in
the tenancy, as he may have; but the ftatute of W. 2. provideth,
De cwtero quod flatutum de Merton, prowifum inter dominos et tenentes
Suos Jocum babeat de caetere inter dominos vaflorum 653/29:‘3?;2, et paflura-
rum, €l vicinos, Jc.

{3) De refiduo maneriorum.}] By this recitall a point of the aun-
cient common law appeareth, that when a lord of a mannor
(wherein was great * walle grounds) did enfeoffe others of fome
parcells of arable land, the feoffees ad manuytenend. ferwitium
Joce, fhould have common in the faid wafts of the lord for two
caufes. 1. As 1ncident to the feoffement, for the froffee could
not plongh, and manure his ground without beafts, and they could
not bee fultained without pafture, and by confequence the tenant
fhould have common in the waftes of the lord for his bealls, which
doe plough and manuic his tenancy, as appendant to his tenancy,
and this was the beginning of common appendant. The-{econd
reafon was for maintenance and advancement of agriculture, and
tillage, which was much favoured in law; like as when a man
gives the land to a parfon and his fucceffors, whereupon a church
i1s built for the fervice of GOd, to hold of him in_ﬁ'ﬂm{'a/mafg?ze, the
land 15 holden, and by confequent, and operation of law, the ad-
vowion, which the law doth give to the founder, that is, the giver
of the land, 1s alfo holden, for that the advowfon doth in a manner
adhere to the church, and as the tenant had made a feoffement be-
forc the ﬁatute Ofngz'a emplores tevrarun, LO hold of himﬁ;"lfﬁ by‘ fealtyg

and xij. d. this mefnalty by operation of law had been holden cf

the lord paramount,

(4) Lantam paffuram habeant, quantum fufficit ad tcnementa fua, et
guod babeant liberum ingreffum.] The lord may approve againit a
tenant that hath * common of pafture Eppencf;mt, but 1f the lord
graunt common of pafture within his wafts, there 1s no approvement
by this a& againit 2 common in grofle, for the words of the ftatute
be Gguaniun f.f.’rf:'uc*z' ad tencmenta ﬁfﬁ; e, *

And {o was the law taken and adjudged {oon after the making of
this aét, and latter authorities agreé with the fame; and albeit the
common appendant be wichout a certain number, as to have {uffi-
crent palture for beafts, guantum pertinet ad temementa fua, which
may be reduced to a certainty, for, id certum e/ guod certum redd:
poteft, and therefore this aét doth extend to it. And the writ of
admeafurement of palture doth lie.only for and againft {fuch com-
moucrs, as have comman appendant, for the words of the writ be,
et ad 2p/0s pertinet babendumr ﬁr:m{fum liberwin tencmentum ﬁrfmz, (T e,
{fo as common appendant, be it certain or incertain, 1s within this
i‘tatute; and {0 is common appurtenant certalne or ince rtaim'ﬂ',,l
for pertiner extendeth as well to common appurtenant as ap-
pendant, '

Bradton treating of this chapter, faith, imprimis widendum eft qua-.
liter confitutio illa fit intelligenda, ne male intellefta trabat utentes ad
avufun: : and then expoundeth the fame in this manner: 1. 87 /7
alienus (ot nop reprig tencris ) non ei imponit legem conffitutia,

2. 7 fuer’ liberi tenentes propriiy tunc refert qualiter fuex’ froffati,

‘- wtram feoffati fuer’ large feilicet p. ro1iz, et ubigs, et in omnibus,
loc i5; e ad emanimodd aAvVeIla, ct ﬁne NUNEYD, Ceo SE_}' 13}51 by his Opi-

H 3

NLOIY,

1385

W. 2. ca. 40,
Biadt. Iib. 4.
fol. 223.

Flcra, libe 4. c8.
2.0.

18 Afi. p. 4.

13 E. 3. 43.

19 E. 3. tit. AflL
18 Afll p. 4.
F.N.B. 179. ¢,
W. 2. ca, 4-6-
18 Aff p. 4.

13 E. 3. 43. and
above cited.

* [ 66 ]
Temps E. 1.
Common 24.

17 . 2.1bid. 21.
13 E. 3. 30.

2o E. 3. Ad-
meafurement 8.
Mich. 26 & 27
Eliz. hb. 4. fol.
37-
'Firringham’s
cafe.

Pl, Cam. 498. b.

* See the firft
part of the Infti-
tutes, (e€t. 154.

W. LA Cﬁp; 4.6-
31 E. 1. Com-
mon. 26, |
32 E. 1.bid.2q.
1 E. 2. 1bid. 2 1.
10 E. 3. 56,
34 Afll 11.

22 Afl. pe 65-
7 H. 4. 33,

11 H. 4. 26. a.
F.N. B, 123.
Sec Bralton,

li, 4.. fol. 228,

Braéton ubi
fupra.
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Merton. Cap. 4.

viion this ftatute extendeth not to a common 1n grofle, nor tog
common fans number; rales, {aith he, won ligat conftitutio memo.
reta, quia ﬁ’a}?}?m’ﬁ!zht?ﬁ y (2. faﬁzqufanwfz CoMMNUNLE ) non tollit, lice
tollat adufum.

3. Si anutem coninania fucy’ [Rrifla cum numero averiorum certo, CSe.

(which he intendeth of common appendant) licet ufus fe largfu.r et
latins habuerit quam neceffe effet, tales ligat conflitutio quod coarientur
al certunt locum, ot infira certum locum, dum tamenr locus inde Jufficiens
Sit et coimpetens cune libero ingreffu, et egreffie, ef competenti, quod non fit
gravis ucc difficilis: competens antem debet effe locus ita quod non lon-
gius diftet, fed propinquins affignetur, . cum diffantia inducit tncon:-
0ditaten.

4o Ltem codem modo fi ita feoffatus fuerit quis, fine expreffione numeri
el geucris, fed ita, cum paflura quantum pertinet ad tantum tenzmens
rum in eadem wille, talen ligat conflitutio ficut prius cum expref-
Jione s quia cum confet de quantitate tenementi, de facili perpendi po
terit de numeiro awveriorum, et eliam de genere fecundum confuetuainen:
locor s, '

5. Jiem tempns JpeTandum erit cum cmnis nocva conflitutio, futuris
Sormain imporere deleal ef non praleritis.

Falterus Bonde implacitat Aliciam de Bordeley, 83 wi. alios pro eo
greod cum averiis Jivis blada fuc ad Madingle crefcentia nolianter depafl:
Sunt, 85 c. Zlic? & Nickolaus Ruflell dic’ quod placea ubi tranfgreffto fup-
ponitur fieri wocatur Leylonfurlonge, quee gquidem placea femper fuit
pratum wfqre ad pradidium annum quod pradiclus Walterus preaeditiun
praturt aravit, & feminavis, &S in quo prato :}fa Alicia babet commu-
piam fucnm poj? Jena lezatar: ef quia preediius Walterus, ad auferendun
el communiam fuam in preciclo prato, feminavit, ficut pradiztum eff,
dicunt quod guando yrua iz pruatis adjacentibus levata fuervnt, ipfi cum
averiis fuis communiam fuain in pradifla placea depafli fucrunt, ficut
es bene licuit.  Et inde pounuint fe fuper patriam. Walterus dic’ quod
in cledione fua eft ad dimittend’ prediétam placeam jacere pratunt, O
illud falcare, wel placeam illam arare, &5 feminare pro woluntate fua.
Et de boc ponit fe fieper patriam, E5c. * Fur’ il quod pradiéta placea
a rempore quo nzon extat memeria fuit pratum falcabile, ufq; ad pradiciunmn
arniun quod predilFus Walterus illud arawvit: dicunt etiam quod pre-
dicius Falterus ¢ parvus tenens ejufdem «wille, T * non licet alicu
tcll parvo tenenti fine licentia ipfius Alicia prata aligua in eadem villa
ararve, O quod preedila Alicia in eifdem pratis Yot fena afporiata
comminnicare debet * & dic’ etiam quod quande fena 1z pratis aa_’;'acfzzriéﬂ:
levata fucrint, iffi curr averiis fuis comiunian fuam in predifta placa
depafti fuerunt, ficut cene licituin ¢ft eis : idco confiderat’ eft quod * pra-
ictus 1P alterus nikbil capiat per brcve funmn, fed fit ix mifericordia. Lt
ajfcy’ per jur’ ad dimid. mare.

Vide Pafch. 1¢ E. 1.in Banco. Rot. 6. Buck. Lib. 5. fol. 73
common cf pafture, fub medo, or with limitation.

- Throughoutall this {tatute, paffura et communia paftire, is named
10 as this flatute of approvements doth not extend to cofmmon of
ptichary, of turbary, of eftovers, or the like.

(5) Lued comnodum fuum de terris waftis, Se. fecerint.] Now
it 13 to be feene how this approvement muft be. And It
muit be divided by fome inclofure or defence, as ‘it may be
made feverall, for it is lawfull to the tenant to put on his cattle
into the reitlue of the common, and if they ftray into th'zi.t:}pzwttIIL

| | 1— ' wieréo



Cap. 4- Merton.

~hereof the approvement 1s made, in default of inclofure, he is no
trefpafier. .

And if the lord make a feoffement of certain acres, the feoffee
may inclofe, becaufe the feoflement 1s an approvement in his
nature

(6) Tunc inde f1nt contenti, et illi de quibus conquefti fuer’ recedant
quieti de boc quor CoMn i _/ftff?ﬂ de terris vaflis, e, fecerint.] B y the
approvement of part accordm_g to this I’catu_te, that part by_th1s act
is difcharged of the common, in fo much as if the tenant which hath
the common purchafe that part, his common is not extinguifhed in
the refidue.

If the lord, &c.doc make an approvement, hee may improve
efi-{foons as oft as hee will, {o hee leave {ufhcient common, and {o it
was done 1n 18 E. 3.

Ifthe tenant at the time of the approvement have fufficient com-
mon left unto him 1n the refidue, with a competent way thercunto,
according to this adi, and after the refidue becommeth not
{fufictent; yet the approvement remalneth good, for the words
of this a&t be, tantam paffuram habeant, quantum fuffcit ad tencmzenta
na.

/ (7) Coram jufticiariis recognitum fuit, Je.] And yet it may bee
tried 1n an action of trefpafle: for many times he fhall faile to have
an aflife.

Or 1f the lord doth inclofe any part, and leave not {ufiicient
common in the refidue, the commoner may break down the

whole inclofure, becaufe it ftandeth upon the ground which is his
common.

Dracton reciteth a writ devifed upon this fatute by that {age of

the law William de Ralegh, onc of the kings juftices, in cafe where
the lord was difturbed to inclofe, or when hee had inclofed accord-
iny to this ftatute, and his inclofure broken downe, which you may
reade there art large.

(8) Et per aflifam recognitum fuit.] If by the aflife it fhall be
found, that the plaintife had not {ufficient ingrefle and egrefle, or
uot {ufhcient palture, then the plaintife fhall recover fzifin by the
view of the jurors; fo that by the difcretion and oath of them,
e plaintife fhall have fufiicient palture, and {uflicient ingrefle
and - eprefle afiened to him, and that the difleifors fhall be
amerced, and yeeld damages.

Upoa this branch of the ftatute, we have a notable cafe in our
hooks, viz. a commoner brought an aflile of common of pafture
lu:]onging to his frezhold, thie tenant {aid, that he was lord, &c.
snd approved part of his wafle, and left the plaintife {fufficient com-
mon, &c. ‘L'he plangife denied that he left fuflicient common,
and thercupon iffue was taken, and Sir William Herle chiefe juftice
ot the court of common pleas tooke the aflife, and the aflile found,
that the p:aintife had not {uflicient common; whereupon the courtdid
uwargl that the plamtife fhould recover his common, &c. and the re-
toguitors of the affife were going from the barre: and albeit the iffue
“as found againft the tenant, yet for his advantage the recognitors
of the aflife ou%‘-t to come back again, and to ordaine by their dif-
cretion and oatil fufficient common to the plaintife, {o that the de-
fE“dﬁnt might approve of the reminant by this ftatute of Mecrton, as
lrewood aifirmed: wheéreupon Sir William Herle perufcd this
11::1tut£: (for no man can carry the words of a pofitive law by parlia-
Ment m his head) and found the {tatute as Trewaod had faid, and

11 4

therefore

87

31 E. 1. Com-
mon 27. 16 E. 2.
Garr. de Char-

ters 31.
10 Eg 3. Is-

Dier. Mich. 16
& 17 Eliz. 339,

1% Afll p. 3.
18 K. 3. 30,41,

3 Aff. 1%,
16 E. 3.
Common Qe

[ 88 ]

10 E. 3. 135,

3 E. 3.138.

16 E, 3.
Common g.

2.2 Affl. 42.

15 H. 4. 10.
Braéton, 1. 4. fo.
222,32, & 227

2 E. 3. fol. 67.
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Loeresi joeft inde provenentious,

Merten. Cap. ¢,

therefore was in purpofe to have caufed the jurors to come againe
(the record yct being in his breft) to appoint {fuflicicnt common tq
the plaintife according to the flatute, but it was prevented, for that
the parties agreed.

CAP. V. '

LIKEV&TISE it is provided and

granted by the king, that from
henccforth  ufuries fhall not run
againf{t any bcing within age, from the
time of the death of his anceftor
(whofe heir he 1s) unto his lawful
age ; fo ncverthelefs, that the pay-
ment of the principal. debt, with the
ufury that was before the death of his
anceftor (whoie heir he1s) fhall not
remain.

ex1tsil @ tefore mortis

(1 Inft. 246.b, 1 Roll. 151, 37 H. 8. c. g.)

T'his ftatute hath been diver{ly expounded.

1. That this ftatute extended to the ufuricus Jewes, that then
were in England: for at that time and before the conqueit allo,
1t was not lawful for Chriitians to take any ufury, as it appearcth
by the lawes of Saint Edward, &c. and Glanville and other aun-
cirnt authors and records. And by this act it 1s manifelt that the
ufury intended by the ftatute was not unlawfull, for the nfury due
beiore the deaith of the aunceflor is enacted to be paid, and after
the fuil age of the hcire alfo, and no ufury was then permitted but
by the Jewes only.

* But king Edward the firft (that mirror of-princes) by au-
thority of parliament made this law, which is worthy to be writ-
ten i letters of geld @ Forafimuch as the king had {feene that many
ol the cvils and ditherifons of the cood men of his realme had
come to pafle by the ufuries which the Jewes had made in times
pait, and many cther mifchicfes had riten thereupon, albeit that
tee furd Rirg and bis aunceflers have had great profit of the Jewes:
nevertheiefte 1 honcur of Geod, and for common weale of the
peanle; 1t 1s ordeined and eilablifhed, that no Jewe from thence-
tarin fheuid take any ufury, &c.  But yet“prevideth for the tne
pat 1u fuch mannesr, s by the adt appeareth,

And true it is, that great was the profit (s in that at is recited)
that the crowne had by the Jewes, b for betweene the go yeare of
H. 3. and the 2 yeare of E. 1. the crowne was anfwercd de exr-
tibus Judaiial foure hundred and twenty thoufand pounds, aid
thien the ounce of filver was five O rOAts. -

(thers expound thefe words seir currant zy?:rmza";zira aliquem it~

'valb
]

Jra etaicm exifenten in this manner, that the rent fhall not be

douvicd during the nonage of the heire (which in a large fenis

- t- » l-ﬂ
15 called wlury, for dicitur wfira quia datur pro ufu &ris). As if the
| king



Cap. 6. Merton.

Ling give land to another, referving a rent payable at a feaft
cortaine, and for default of payment, that he fhall double the rent
for every default, and after the grantee dieth his heire within age,
he fhall not double the rent to the king.

If 2 man by obligation bind himfelfe and his heires to pay 1001.
at {uch a feaft, and 1f he pay it not at that feaft, that then he and
his heires fhall pay rol. for every quarter it thall be behinde, the
obligor dieth and leaveti aflets in fee fimple his heire within age,
he fhall have bis age, and fhall not pay this 101, incurred’ during
his mirority after his full age; and this agreeth with the words
of the ftatute, Non remaneat folutio debiti principalis, and in this cafe
there 1s a }'zrz}zfipafﬂ debirum, but debitum ﬁgniﬁeth not only debt, for
the which ar a¢tion of debt doth lie, but here in this ancient a&
of pariament 1t fignifieth eenerally any duty to be yeelded or
paid ; for deoitum 1s derived of the verb debeo, id enine eff, quod wel
lige naturee, vel obligatione civili debetur, as rents and the like.

Soif A. knowledge a recognizance to B. of 2cl. to be paid at
a ccrtain fealt, and A. doth grang, that if the zol. be not paid at
the day, then he fhall pay 10s. a weeke fo: every week it thalbe
behind, and before the feaflt A, dicth {cafed of fee {imple lands,
his heire within age; In a féire facias upon the recognizance the
heire fhall have his age, as in the next cafe before, by the com-
mon law, and after his full age he fhall be freed of the 10s. a
weeke by this ftatute,

CAP. VL

E bzredibus per parentesyvel per
aliosy contra pacem wvi abduélis,

89

11 He 7. 22,
MiChl 26 & 27-
ElL 1ib. 3.fol. 13.

Ir I'. 5. age 3.
15 E. 3. ibidem.
95. 29 afl. 37.
29 E. 3. so.

42 aff, 4.

*[ 90 ]

OF heirs that be led away, and

withholden, or married by their

vel detentisy few maritatisy ita provifi
ofty qdo quicunque * laicus inde con-

victus Juerit (1), quod pucrz alique

Jio actinuerity, abduxerity few mari-
‘averily wreddat perdenti wvalore ma-
ritagi et pro deliclo corpus ejus ca-
Patury wt amprifonctury donec perdents
emeizdaverit delicin fi pucr maritetur :
ot precterea donec domino regi fatisfece-
i pro z‘r(msgraﬁane _/zm. Et Doc de
harede infra quatuordecim annos ex-
5/3'-”'31 (2) De berede aute cum _/ft
quatuordecim annorumy, vel ultra, ufgue
ad plenamn @tatem, i [e maritaverit
e {:'cf;zrz'a domiing ﬁz:’, 2t er auferat

mariaga [uum, et dominus ejus offerat
(3) et rationabile marit@ginm, b 1o
dparagetur (4), dominus Juus tunc
fencat terr@ () ejus ultra terminii ceta-
bs fuzy feificet XX]. annorily per tantiz
Sepus quod inde poffit percipere (6) du~
]‘J/ft‘g

parents, or by other, with force againit
our peace, thus it is provided, that
whatfoever [ayman be conviét thereof,
that he hath fo withholden any child,
led away, or married, he fhall yield to
the lofer the value of the marriages;
and for the oftence his body fhall be
taken and imprifoned until he hath
recompenfed the lofer, if the child be
married ; and further, until he hath
fatisfied the king for the trefpafs. And
this mu{t be done of an heir being
within the age of fourteen years. And
touching an heir being fourteen years
old, or above unto his full age, if he
marry without licence of his lord to
defraud him of the marriage, and his
lord offer him reafonable and conve-
nient marriage (without difparage-
ment) then his lord fhall hold his land
beyond the term of his age, that is to

fay,



go Merton. Cap- i

plrce valore maritagiiy fecundn aeftima- {ay, of one and t-Wenty years, {o long

ione legalin hominu (7), wvel fecundz  that he may reccive the dOl}ble value

quod ei pro eode maritagio prius fuerit  of the marriage after the eftimation of

eblatum, fine fraude et malitia (8), et lawful men, or gfter as 1t hath beep

Jecundi quod probave poterit in curia offered before WIIEhOUt fraud or collu-

Gomin: yegis. {ion, and after as it may be proved i
the king’s court.

Bracton, lib. 2. fo. gr. Fleta, 11, 1. cap. r2. 3 E. 3. 3. 3 E. 3. 52. 21 E. 3. 52. 21 E. 3. 1y,

29 ail. 35. 20 €. 3. 37 (1 Infl. 76. a. 4 Rep. 82. 6 Rep. 74. 9 Rep. 72. Dyer, 255. to 26c,
p? :3.381-0.9Furf. de Marriage, 9, 12, 13. Bro. Gar. 109. 40 Ed. 3. 6. 1 1lnft. Bo, a. 81 b,
Hob. g.1. go.)

Before the making of this ftatute the law gave the lord two
feverall remedics, if his ward were taken away, detained, or maried,
e g Tl lib 9. wiz. I. An action of trefpafle, wherein he fhould recover da-
fro72 Dod, mages only. 2. Or a writ of right of ward, wherein he fhould
Hutley™s cafea recover the cuftody of body, and lands, but 1f the ward were
- L. 3.53. 40  maried, then was he driven to his ation of trefpafle Lware f ii-
32 00 3T M it maritagio non Jatisfac.  The lord had alfo his writ, but that
0. F. N B.sg1. licth againit the heire, when he entreth 1nto the land before or
after his full age: alfo the lord may have his writ de walore mari-
te:oéf at the common law, but that lay alfo againft the heire himfelfe

after his full age when he intruded not.
The writ ol ravifbment de garde 1s framed by the ftatute of
VY. z. cap. 35. whereof more fhalbe {axd hereafter in his proper

yiace,
S F. 3. 52 1 'I'his flatute zpiveth, that in the writ of nght of ward the plam.
Rezite 16, tite thould recover Falorcin maritagis, et pro delicto corpus ejus ca-
piatnr, ut imprifozctur donec perdenti emendaverit delictum, fi puer g
piretur : et prectevea donce domino regi fatisfecerit pro tranfgrey-
frone fia. ' |
Rlirror, Cle S (1) Silaicus inde conviffus fuer’.] The Mirror faith, that this
S 3- point is reprovable, infomuch as the ftatute extends not to clerks,
car eft nlent pluis droit gque clerke peche Jans payne, que lay hone.
52 H. 6. 53. (2) £t boc de harede infira 4. anos exiften’, ] Upon thef:f:, HI_“l
Sex the fint the words fubfequent this ftatute doth not extend to the hewefc-

part of the Ine male, for the age of confent to mariage of a male 1s 14, and of
11l a, N 12,

: woman 12, and after 14 (at the making of this ftatute) the female
Cuafruinter de

>y = r
Norm. cap. 33, WaS tO be out of ward.

OOl comuenia- Bth note Hib&it the mariage W’ithil’l thE age Of confent be VO)’:{]-

ric- fuperinee. able, yet the gardein fhall recover the value, and albeit the ht’-lill"S

| at the azc of confent difagree, {fo as the gardein fhall have te
marizge again, yvet there is no remedy for the ravifher.

6. 12, Now wh.t alterations the f{tatute of W. 1. cap. 22. and W. 2.
i . 3. 19.20. cap. 35. have made, doe at large appear in Doéter Hufleys cals
"‘;i"t* ‘";tf;}:“t";w“‘" aboveiaid, and 1n the firft part of the Inftitutes. L
T brture:, fect. (3) $7.% maritaverit fine licentia domini, &¢,  Et dominus gws o-
£C13, Sfera?r,] Here the {latate provideth remedy when the l_leue ma“—;

o1 ] after the age of 14 yeares (when he may, as 1s aforefaid, confen

to mariage) after tender made marieth himfelfe without the l}o
cence of his lord, and giveth a writ of forfeiture of mariago o
calied, becaufz the lord fhall thereby recover the double value

- the



Cap. 6- Mefton-
e maringe; as 1f the mariage were worth one hundred pounds,
he thall recover two hundred pounds. But this forfeiture of ma-
yiage is not due by this flatute, but where the gardein after 14,
and before 21, had tendered 2 covenable mariage to him, and he
refuled her, and of himfelfe maried (as it were in defpite of him)
qpother within age; and {o 1s this ftatute to be conftrued, that the
ward maried bimfelf without licence, &c. after the lord had ten-
dered unto him a covenable mariage; for if the ward firlt marie
him{elfe after the age of 14, a tender of mariage to him that 1s {o
maicd 15 void, and the itatute muit be intended of a lawfull ten-
de. And this ftatute that only giveth the forfeiture of mariage
not extending to an heire female, thére 1s no forfeiture of mariage
of an helie female.

but if a ward be taken away and maried /ufia annos nubiles, at
theaye of ten yeares, there, for that he may difagree, the lord may
ender to him afrer his age of fourteen, which if he refufe, and
after difagree, and mary elfewhere within age, the gardein fhall
have the forferture,

(4) Ubi non difparagetur.] Vide Magna Charta cap. 6. and fee
the next chanter following.

(3} Deominus funs tunc teneat terra, &C.] The lord fhall have
eleciim either to waive the land, and to take his aétion of for-
feizu-r of mariage, (for perhaps the land may be of fmall value,
and t'e mariage of great va'ue,) or to enter into the land, and take
the proats, til of the fame he be fatisfied thereby of the double
valie: for the words of the Ratute be por tautum tempus quod inde
peie percpere duplicem walorem, {o as the taking of the profits in
that cafe 111l ooe in fatistallion of the double value; but if the
heire ouile the sardein before he be fully fatisfied of the forfeiture,
the gardein fhail recover the whole forfeiture againft him, becaufe
e heire fha!l not take advantage of his owne wrong, and the
double value is cafual.

The king fhall have the forfeiture of the mariage, albeit he be
not particularly named, but then the king muft purfue the ftatute,
ind make a tender, for in cafe of the forfeiture there muft be a
tender, but not for the fingle value.

Lhe grauntes of the body only either by the king or a common
petlon thall not retaine the land, but he may have upon a tender
nd mariage elfe here within age a forfeiture of mariage.

it the gardein entereth into the land for the double value, he
@@nnot have a writ of forfeiture of mariage, althongh he waive the
polfefiion of the land.

0) Qued inde poffit percipere, &c.] If the gardein entereth into
e lind, and after {uffer others to take the profits, ye he fhall hold
‘'nolonger then he might have levied the double value, and his
miligence fhall be his own damage.

 Although the flatute {aith, Dominus teneat terram, yect if he die,
v executors or adiminiftrators fhall hold the land, or have a writ
?I forfeiture of mariage, for this a& had vefted an intereft there-
.,21 ' the lord, which after his death goeth to his cxecutors, or
““Winiftrators, as it doth to the {ucceffors of an abbot.

“Lut if the heire in ward die either within age, or of full age
G;ﬁ:rgjtht: value or the forfeiturc (as the cafe require) be yeelded

Puld, theve the lord hath np remedy by ation for this incertaine
| perfonall

-

o1

13 E.1.18. 14 E,
3. Altion {ur
leﬁ:atute 161

¥. N.B.241. g
Regift,

Y. part of the
Inflitutes,§ 103
Bro. forfeiture
de marriage 12.
4 Jacobi, libe 6e
to. 70, 71.
Seignor Darcies
cafe. 19 E. 3.
Judgement 123
W. 3. c. 22.
No forfeiture of
marriage of an
heire femal,

18 E. 3. 182,
E. 2. aétion fur
leftatute 23,

16 E. 3.ibidem

14

43 E. 3. 20,
13 H. 7. 74

40 E. 3. 6.

4 J'J.C- lis Ge
fo. 70.

Dier " Els 260,
b

Temps E. 1. aca
tion fur leftat.

16.

Mich: 41 & 42.
El, 11. 4. 832. Sir
Andrew Corbets
cafe, 15, 445,

7 H. 6. 12

11 H. 6. 3.

s H. 7. 14.
See the 1. part
of the Inftitutes,
feét. 110,

277 H, 8. 3.
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11 H. 4. 32.
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“Merton. Cap. 6,

perfonall duty againft his heires, executors or adminiftrators, ng
more then an action of debt lyeth againft executors upon an efcape
made by the gardien upon the ftatute of W. 2. and yet Thirnin
chiefe juitice held opinion, that if I give lands in tayl to hold of me
by knights fervice, and the donee devic fon iffue deins age, et ieo tende
a luy mariage, et il ceo refufe, et luy marie fans ma volunt, uncore effeant
deins age, et puis moruf} in ceff cafe ieo retiendra la terre pur la fir.

Sfeiture del double value accordant al ffatute de Merton, et le prochein:

beire in tayle navera remedy, whereby it appeareth that by his opi.
nion the gardein after the death of the heire might held the land
by this ftatute for the double value.

Wherein it is to be obferved that the lord, or donor fhall have
nothing but the land holden of him, and which moved from him,
until he bec fatisfied with the profits of that land of the double
value by the words and meaning of this ftatute, the words wherc.
of be, teneat teriam per tantum fempus gzmd 1nde pqﬂ?t percipere du-

plicem walerern.  But otherwife it is of the fingle value, for there

the profits taken by the lord goe not 1n fatisfation of the value,
as fhall be faid in the next chapter.
And the grantee of the body only is without remedy, if the

“heire dieth.

And albeit the ftatute faith texwear terram, yet it extendeth to the
holding of the mefnalty by the lord paramount, and in many
cafes the meafne fhall be fuppofed to hold the land.

(7) Sccundwm «ffimationcn ligalin hominum.] 'That 1s, by a jury
of twelve men in an a&ion to be brought: concerning the for-
feiture or valuc of the marriage confideration muft not only be had
of that land that is holden, but of all other lands, leafes, goods,
and chattels, and other perfonall eftate which may advance the
¢timation of the ward, and yet the value of the marriage ought
to be {o moderate, as the heire may well undergoe the fame.

(8) Fel fecurndum quod ei pro eodé maritagio prius fuerit oblatu fine
Fraude, &c.] And herein the gardein hath the eleftion either 0

have fo much, as an indifferent jury will give him, or {o much &

for the marriage bave bo:a fa’e been offered unto Iitm.



C A P.

D E deminis qui maritaverint illss

gros habent in cuftod’ willanis,
velaliss, ficut burgenf. ubi difparagont’:
[i talis heres fuerit infra 14. annos,
ot talis atatis quod confentire non pof-
Jit matrimgnia > tunc fi parentes con-
guerantur de illo  domino, dominus
e amittat cuflodia ufque ad etatemn
heredisy, et omne commodii quod inde
perceptu  fuerity comvertatur in com-
modu  ipfius  bheredis, qui infra
ctatem efl, fecundum difpofitionem et
provifione parent’ [uori, propter dede-
cus ez factum.  8i aut? fierit 14. an-
nori et ultray qd. confentire poterit, et
tali maritagio m}zﬁ?y{::ir, nulla fequa-
tur peena. St quis heres, cujufcungue
Juerit etatisy pro domino fus fe noluerit
meritare, non compellatur hoc facere,
jod cum ad atate pervenerity det domi-
i fuoy et fatisfaciat ei de tanto, quai-
tum inde percipere poffet ab aliquo pro
maritagio fuo (1), antequam tevra [ua
recipiaty et boc frue fe voluerit maritare,
JVenon: quia maritagiu cfus, qui 1=
fra tatem oft, de mnero jure pertinet ad
deninum feodi (2)e

ﬂr-\ e . * 3
=92, 300. Fitz. Brief.

Co. Ent, 366. Cro. El 469.)

ﬁ"l-
et 51’1’??8?&’?&”53 &C']

Merton.

(9 H. 3. ¢. 6. Regift. 161, &c. 4 Ed, 1. c. 22,

Hercof {ee the firft

Vil.

N D as touching lords, which

marry thofe that they have in
ward to vilains, or other, as burgefles
where they be difparaged, if any {uch
an heir be within the age of tour-
teen years, and of fuch age, that he
cannot confent to marriage, then, if
his friends complain of the fame lord,
the lord fhall lefe the wardihip unto
the age of the heir; and all the profit,
that thereof fhall be taken, fhall be
converted to the ufe of the heir being
within age, after the difpofition and
provifion of his friends, for the fhame
done to him; but if he be fourteen
years, and above, {o that he may con-
fent, and do confent to fuch marriage,
no pain fhall follow. If an heir (of
what age {ocver he be) will not marry
at the requeft of his lord, he {hall not
be compelled thereunto; but whenhe
cometh to full age, he fhall giveto his
lord, and pay him as much as any
would have given him for the mar-
riage before the receipt of his land,
and that whether he will marry him-
{clfy or not; for the marnage of him
that 1s within age of meer right per-
taineth to the lord of the fee.

13 Edo 1, ffat, 1, ¢. 35,

-

Kel. 133. Dyer, 23.

937. Fitz. Gard. 63, 128. 131. 135. 153, 1560 6 Rep. 70. 73. § Ren. 126, b.

part of the Iafi.

[ 93]

tites: and albeit the ftatute of § R. z. cap. 4. doth rank divers See the first pas

i , -
“'grees that are to come to pzrliament, as dukes,

licrets, knights

earles, barans, ba-~ the Inttitutes,

aof fhires, citizens, and burgefles; yet this at of {eft. 207, 108.

Merton doth extend alfo to citizens, becaufe all cities were firft

Cily,

} _l‘hﬂ_ﬂamte concerning difparagement doth not extend to
“tes females, but onely to heires males, therefore the forfeiture
by this ftatute onely extends to the cafe of the heire male,
y other ftatutes the difparagement of the heirc female is

tlven
but b

with the Saxon and Germane bungh fignifieth a

MagnaCharta,
cap. 6. W. 1.
C. 22

1 pt. Intk, fc&.
107,

(1) Det domino, ¢ [atisfaciat el de tanto guantum inde percipere

l'?. ]
-tz".f »f ‘F{E al?f

quo pro maritagio fuo antequam terrar fuar recipior.] Note

tl-':' ) oy - - 3

ie feveiall pennings of this claufe concerning the fingle wvalue, 43 E. 1. 20,

&d the claufe ; - 1o 31 A4 20
 Ciaule 1n the chapter next before concerning the deuble 27 H. 3. 4.

value,
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Banco Rot. 113,
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£or the forteit of
the marriage,

* Keylw. 133,
5'34-1-

Hil. 4 Jac. 11, G,
vol. 7o, 71,
Pafch. 5 Jac.

.. 5. tol. 120,
127.

C-{us in Cur.
VWardorum. Tre
2Q Liiz.

5 H 6- "I-D"- bi’

bad
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D,

£ narratione difcenfus in brevi de
reéto (1) ab anteceflore a tempore
LLoregis fenioris anno et diey provifun
cffy qued de cactera non fiat wwcritio de
2o louginnguo tempore, fed a tempeore H.
regisaviinnfiry et lecembalbeat ifia pro-

Mertorn. Cap. 8,

value, and for the {ingle value the guardein fhall hold the land up.
till the heire fatisfic him of the value, fo as in this cafe the takinp
of the profits thall not be accounted as parcell of the value, b
as a penalty to caufe the heire to pay it the {ooner.

* "But note, that neither in the writ De walore maritagii, nor for
forfeiture of marriage, the lord fhall not recover the land, by
damages, for this aft giveth no aétion for the land.

And the words of this branch are to be obferved, Cum (bares}
ad atatem perwcnerit, det domina fuo, whereby 1t appeareth that the
paiment of the fingle value 1s perfonally appropriated to the heire,
and therefore if he dieth, it is loft, but the claufe concerning the
double value is otherwife penned, as hath been obferved.

(2) De mero jure pertinet ad dominum feodi.] See for the ex.
pofition of this branch, and where a tender is requifite, and con.
cerning the differences between the cafc of the heire male, and of
the heire female, the lord Darcies cale, and Palmers cafe, and the
firlt part of the Inftitutes, fe&. 107. lereunto may be added a
cafe, where the lord cannot at any time feife the ward, or tender
a marriage to him, and yet he fhall have the wardfhip. Edward
Hampden holding lands of the queen by knights fervice 1n capite
had ifluc a daughter, who poff annes nubiles (viz. at twelve yeares)
contracted matrimony with William Ditton, and after married with
John Croke, and then the father died feifed in fee of the land
capite, his daughter being of the age of thirteen yeares, and aiter
the daughter had pafled the age of fixteen yeares, her marrage
with Croke was diflolved by aivorce, can/a precontradus: and it
was refolved by both the chiefe juflices upon hearing of councell
learned on both fides, that in this cafe (or the Jorc in the like cale)
fhall have the wardfhip of the danghter, albeit never any feifure
could be made of her, nor tender of marriage to her, becaufe the
marriage was never lawfull, and was after diflfolved by divorce,
as it had never been, and the fhall take no advantage of her own
wrong, to barre the queenc or other lord of that which by law s
due to them, notwithRanding the opinion of Laicon, 33 H. 6.
40. b. that if one hold land of another by knights fervice, and the
terant hath iffue a daughter, which entreth into religion, and 15
profefied, and after the tenant dieth, his danghter being 1n reli-
aicn, and within fourtcen veares, and when fhe is of the age of
tourteen fhe is deraigned, that fhee fhall not be in ward. Nua,
he fheweth not for what caufe the was deraigned : But by the di-
vorce, canja treceitratius, there is a nullity ot the mariage, ab initis
and the children between them are meere baftards.

C AP VIIIL

T OUCHING conveyance of

defcent in a writ of right from
any anceftor from the time of king
Fienry the elder, the year and day, If
is provided, that from hencetorth
there be no mention made of fo long

VIio tIney
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- 7o ad Pentecofleny anno vegnt domini
Cleps nune 2% € nom antea: ef brevia
. ,” .:'z,rzpff ra‘tap voccdant. Brevia gy -
tis antecelforisy de nativis, et deingreffu,
g excedant ultimum vedit’ domini regis
73&#:23:55 de Hibern® in Angliam (2),
ot [ewm habeat ifta provifio, e, wut
[upra. Lrevia nove di ﬂé{ﬁmz 207
cwcedant primam trausfretationcm do-
mini regis qrui nuite eft tn Fafcon’ (3),
¢t locum habeat ifia provifis a tempore
pradict’y et brevia prius impetrata pro-.
codait (4).  Vide FVef?. 1. cap. 33. et
22 H. 8. cap. 2.

Merton.

9%

time, but from the time of king Henry
our grandfather; and this alt fhall
take effet at Pentecoft, the one and
twentieth year of our reign, and not
afore, and the writs before purchafed
fhall procezd. Writs of mortdaun-
ceft~r, of nativis, and entre, fhall not
pafs thelaft return of king John from
Ireland into England; and this adk
{hall take cttelt as before 1s declared.
Writs of novel dilleifin fhall not pafs
the firft voyage of our fovereignlordthe
king, that now is, into (Gafcoine. And
this provifion fhall take his effell from
the time aforefaid; and all writs pur-

chafed before fhall proceed.

(1Inft.x14.b, 175.b. 3 Eds 1.c. 39. 21 Jac. 1. €. 16.)

(1) De narvatione difeenfus in breve de reffo.] It appeareth by OGlan. i1z
Glanvill, that in the raigne of Id. z. the limitation in an afiife of 7 33

novel diffeifin, was poff zultimam transfretationem riges in Nornma-
yeare of his raigne.

But of this limitation he faith, Jzfra zempus a domino rege de con-
1o procerum ad boc conflitutum, quod gquandoque majus, quandoque mi-

2 am, which was 1In the

aus cenfetur, &c.

The limitation in the aflife of mordaunc’, was pof? primam co-

Cuftumier de
Norm. cap. 22.
110, 11X, I23.

Idem eodem lib.
cap, 32-

Eodem libro,c. 3.

untionem H. 2. which was zo O¢tob. 1154.

The limitation in 2 writ of right before this ftatute of Merton,
was o tempore regis H. 1. and now by this ftatute of Merton, a
reripore regis H. 2. Note H. 1. began his raigne the firft of Augult
11co. and H. 2. began his raigne 1154. fo as this ftatute of Mer-
ton did abridge the limitation in a writ of right 54 yeares, where-

of Bra&on {peaketh thus, Quia breve de refto ficut alia brevia infra
it tempus limitatur, non enim excedit tempus wvegis Hemrici avi do-
il regis (1 H. 2. ) et eff ratio, quia wltva tempus illud (quod inter ini-
i regnt H. 2. et flatutum de Merton, anno 20 H. 3. gff circiter no-

BI'E.&... ﬁ- d. rﬂ.
373

Fleta,lib. 4. c. 3.
& 11b, 2. €. 384

wginta annos ) non poterit quis aliquid probare, licet jus babeat in re:
cun zielles aliguid probare poffit ultra tempus illud, ex quo logui non
fuicrit de wifi fro proprio, wel de wifu patris fuo, qui e injunxit quod
ifies effer fi inde audivet loguiy et unde fi guis loguerctur de tempore
Learici vegis fenis, (1 H. 1. quod fuit circiter 125. annos) amiitere

it proprer defedfum probationis.

(2) Brewia mortis antecefforis, de nativis, et de ingreffu non ex-
elant wltimum reditum domini regLs Fehannis de Hibernza 12 An-
ghan.]  King John went firft into Ireland in the fecond yeare of
fiw raipne, and returned in the third yeare: In the 12 yeare of his
ragne he went into Ireland againe, and returned the {ame yeare
11t Eingland, and this was wltimus reditus, that this att {fpeaketh
Ui, {o as betweene the twelfth yeare of king John, and zo H. 3.

“ere tbout twenty five yeares.

]

'3) Brevia nova diffeifine non excedant primam tramsfreiationen
Nt regis gui nunc eff, wiz, H, 3. in ¥afconiam. }

[ 95 ]
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Merton. Cap. g,

King H. 3. firt paflage into Gaiconie, was in the fift yeare o
his raigne, {o as there exceeded not the fifteen yeares between thy
transfretation and this ftatute.

It appearcth by Braflon, that before this {tatute of Merton,
limitation in a writ of aflile, was Pof wltimum reditum domini regis
de Britannia in Angliam.

But thefe times of limitations were altered 1n
Edw. 1.

And then the limitation 1o a2 writ of right was from the timef
king R. 1. betweene the beginning of R. 1. and 3 K. 1. there hy
pafled about eighty eight yeares.

And that the writ of afife of nowvel diffeifin and the writ of
purparty, which 1s called the unzper obist, fhould have the termef
the firflt transfretation of H. 3. into Gafcony, which as hath begy
faid, was in anno g 1. 3.

| And the writs of Alssdaune’, de Ccﬁﬁage, de Aiel, de Entre, ¢! b,
de Niefte eyent le terme de coroncment wnefme le Fenry, v H. 3. whid
between that and this ftatute of W, 1. was about §8 years: Nog
(as bath been {aid) this king was twice crowned, firft the 28dy
of October, in the firfl yeare of his raigne, and the {fecond time o
Whitfonday, in the fouith yeare of his raigne: but this ftatutef
W. 1. {peaking 1ndelinitely, 1s to be underfiood of the firft coron:.
nation, for gquod prius eff tompore potius eft jure; And by the flatuz
of W. 2, cap. 2. in an avowry the like limitation for feifin fhl
be accounted, as in the affife, which, as 15 aforefaid, 1s poft prinar
Iransfretationcm Reois Fenrict 3. in Gajfconian.

But albei: thefe times of lumitations were reafonable, when thefe
ftatutes were made, yet in procefle of time (there being fet time
appeinted 1n former kings ratgnes) the times of neceflity gre
too large, whercupon mauny fuits, troubles, and inconveniens
did arife, and therefore the makers of the ftatute of 32 El. 8. too
ancther, and more dire&t coutrfe which mieht indure tor ever, and
that was to 1mpofe diligence and vigilancy in him that was b
bring his action, fo that by one conflant law certaine limitation
might ferve both for the time prefent, and for all times to com
w/z, That the demandant fhould alledge feifin in a writ of rgh
not above fixty yeares next beforc the tefle of his writ. Innr
dennd, cofinace, azel, Entry fur n’{ﬁ?%;z, or other poﬂbﬁhry aétion upon
the feifin or pofieflion of any of bis aunceftors or predecefiors,
a {ei{in within fifty years: In any aclion upon his or their o
potleflion within thirty vears: Inanavowry, or conufance for ity
rent, fute, or fervice within 4o years; Ina formedon in reverhicl
or remainder, or fiire facias upon fines within fifty yeares; au
yet this ftatute prefixing a certain time extended not to dives
cafes, which were within the auncient flatutes, as to accident!
fervices, as hereaiter fhall appeare. See the firft part of thelr
ftitutes, fect. 170. .

(4) Brevia prius impetrata procedant, &c.] For the rule %
Oonnis nova conflitutio futuris formam imponere debet, et non prateith
See a cafe upon this branch in 7 E. 1. ‘Tho. de Redber®
cafe.

Axnd albeit Braon faith, that omnes afiones in munde . infra at
tempora limitationem Dabent s and in another place he faith, O

quere’a et allio injuriarum limitata eft infra certa temporay Yot é{t}g;
- afll

the raigne of King



Cap. 9. Merton.

n&tions were not limited by any ftatute, as by divers authorities
quoted in the margent a:ppeareth.

But fomewhat more 1s neceflary to be added to the former re-
pOrts, and booke cafes before quoted in the margent, for the faid
a& of 32 H. 8. extends only concerning avowries to rent, fute, or
fervice, fo as reliefe is not within the purview of the law, for it
is no fervice but a duty, by reafon of the tenure andfervice*,
and albeit homage, fealty, and efcuage, and other accidentall fer-
vices (being fervices) are within the letter of the law, yet they
and 2]l other accidentall fervices, as heriot {fervice, or to cover the
lords hall, and the lhke, for that they may not happen within the
times limited by that at, are by conftrution out of the meaning
of this {tatute of 3z H. 8. as it appeareth by the cafes quoted be-
fore: but albeit reliefe be not within this ftatute, yet in avowry
for reliefe, the avowant muft alledge a feifin of the fervices within
the auncient ftatute, wiz, Pof primam transfretat. regis Henrici in
Gafecoriam, and the {elfin of the fervices is traver{able.

And {fo 1t 1s of homage, and fealty, and efcuage; albeit they
be out of the ftatute of 32 Id. &. yet are they within the auncient
[tatute.

And it is to be noted, that where the tenure is by homage,
fealty, and efcuage incertain, and by fuite of court, or rent, or any
other annuall fervice, the feifin of the {fute or rent, or any other
annvall fervice 15 a good feifin of the homage, fealty, or efcuace,
or other accidentall fervices, as wardthip, heriot fervice, or the
lize: and hereby (if you fhall heedfully perufe over the reports
and book cafes before quoted) you fhall underftand the fame the

clter. '

By this aét it 13 declared, that the faid aét of 32 H, 8. fhall not
extenl to writs of right, of advowion, guare impedie, aflife of dasr-
ren prefentment, OF jure patronatus, nor to any writ of right of ward,
wnt of ravifhment of ward, for the body or land holden by
kl}ights {ervice, but that thefe actions may be maintained, as they
might have been before the making of the faid a& of 32 H. 8.

And {eeing perfonall adtions are at this day more frequent, then
they have been in times paft, it were to be wifhed for eftablifh-
ment of quiet, and avoiding of old {uits, that Bratons rules by
fome new provifion extended to them alfo, and that they were li-
mited within fome certain time.

Since we wrote this commentary, there is a good ftatute made
toncerning certain perfonall aétions, in amno 21 Facodi regis, ca.
10, and therein a limitation fet down in the formedon in difcender,
trmedon in remainder, and formedon in reverter.

CAP IX.

T

4 D breve regis de Zacyx’drdfa, 2 trum

eliguis natus ante matrimonium

195
ib. ¢. fol. 36.
li. 135. fol. 68.
17 E. 3. 21,
20 E. 4. 14.
Fieta, 1ib. 2. cas
23. .
7 E. 6. Br. avow-
ry 96. gard 6g.
Br‘dﬂ. Ii- 2. £0.
52- & lib-l- 4.. fﬂlo

314.
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13 H. 4. fol, 6,
Edw. Latimer’g
cafe adjudged.

7 E. 6. tit. gard,
Br.69. Avowr,
gb.

11 E. 3. gard.
fol. 113.

1 Mar cap. s.
17E. 3. fol.11.a,
in Quare 1mped.

O ‘the king’s writ of baftardyy

whether one being

born before

‘abere poterit  heereditat’, Sficut ille matrimony may inherit in like man-
gfi natus ef? poff matrimoninm, re¢fpon- ner ds he that is born aftér matri-
4

Plunt ad iflud breve refpondere, quia  the
IL Inst, Jpondere, Cooe 1

Nt omnes  epifcopiy quod nelunt nec mony, all the bifhops anfwered, that
would not, nor could not, an-

fwer
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hoc effet contra communem formam ec- {wer to ity becaufe it was diredtly
clefie (X). Etrogaveruntomnesepifcopi  againft the common order of the
magnatesy ut confentirent. quod nat: church. And all the bifhops in.
ante matrimonium effent legituniy ficut {tanted the lords, that they would con-
$t qui mati funt poff matrimonium, fent, that all fuch as were born afore
guantum ad [ucceffion.m bareditariam, matrimony fhould be legitimate, as
quia cceicfia tales habet pro legitimis. well as they that be born within ma.
Lt omnes comites et [ aroncs una wvoce trimony, as to the {ucceflion of inhe.-
refpon evunty quod nolunt leges Anglie  ritance, forfomuch as the church ac-
mutare, que - hucufque ufilate funt ¢t cepteth fuch for legitimate. And

approbute (2).

all the earls and barons with one voice
anfwered, that they would not change
the laws of the realm, which hitherto
have been ufed and approved.

Sce the et part of the Inftitates, fe&. 30q, 400, & 188, (Fitz. Baftardy, 21, 22. 25. 27, 28,
30, 33 1 H, 6. 3. 11 He 4. 84, 39 Ed. 3. 14. 44 Ed. 4. 12, 12 Rep. 72.) -

Vide Decret.
Grf*_-t{{‘rtii 0. {n].
20C. col, 1.

*[ 97 1]

G’lﬂnv- li- T-
C. 15.

Blﬂ& 1;. 5. fl}l
416, 417,

Ficai,t b 6.¢ 18.

Feorteicue c. 12q.
11 Al p. 20,

4 E. 1. Stat, de
Bigamus, . g.
fimile.

Glanv, ubi fupra,

() Conira communen formam ecclefia, &c.] For the better un.
derflandir o of this branch, it is to be known, that in the time * of
pore Alexander the third, (who lived awno Domini 1160, which
was aunzo 6 H. 2.) this conftitution was made, that children
borne before folemnization of matrimony, where matrimony fol-
lowed, thould be as legitimate to inherit unto their aunceftors, as
thofe that were borne after matrimony, and thereupon the ftatute
{aith, Ecclefza tales bhabet pro lvgitimis.

Of this canon, or conititution Glanvill writeth thus, Orta ¢
gua fio, [t quis amtequam pater maivem fuam defpoifaerat fuerit ges
nitius vol patus, utrum talis filius fit legitimus beeres, cum poflea ma-
trem fram defponyaverat > Et quidem licet fecundum canones et leges
Romanas talis filius ft legitimus bares, tamen fecundum jus et coijit-
tudinem regne mello modo tanquam hares in bareditate fuftinetur, el
hareditaiem de jure regni petere polcfl,

And herewith doe agree not onely other auncient authors, but
the conflant opinion of the judges in all fucceflion of ages ever
fince, of the auncieut law of England. Hereupon thefe two cou-
clufions doe follow :

1. That any forein canon or conftitution made by authority of
the pope, being (as Glanvill {aith)y Contra jus et confretudinen
regai, bindeth not untill it be allcwed by a@ of parliament, which
the bifhops here prayed it might have beene; for no law, orcuf-
tome of England can be taken away, abrogated, or adnulled, but
by authority of parliament. :

2. That although the bithops were {pirituall perfons, and 1n
thofe dayes had a oreat dependency on the pope, yet In cafe of
generall hattardy, when the king wrote to them to certifie, who was
lawfull heire to any lands, or other inheritance, they ought t0
certifie according to the law, and cuftome of England, and not

‘according to th! Romane canons, and conftitutions, which were

contrary to the law, and cultome of England, wherein the bithops

fought at this parliament to be relicved.

See the firft part of the ;[;{{titpteq, fe&. 399, & 400. and adde

thereunto :

<iffifa venit, Ec. 8i Nicholaus de Lewkenor pat® Thom' de Le-wi:;
. g J x> \



Cap. 9. Merton

nor fuit feifitus, e, de manerio de Southmyms gquod Rogerus de Leivke-
nor tenety qui dicit quod ipfe eft frater ipfins Thomee antenatus de eodsm
patre, &5 eadem matre, 5 e} feifitus de pradiclis tenementis, & clamat
per eundem difcenfum, et petit judiciu. T hom? dic’ quod Rogerus non
poteff clamare per cunde defcenfum, quia dicit quod idem Rogerus natus
fuit extra Jponfalia, e, Et guia idems Tho non potef? didicere, qutn
idem Rogerus fit frater ipfius Tho’ antenatus de eoden ,.atre, & eadem
matre, &3 poft mortem pracdicti Nicholai parris,c. int: avit in ¢ifident
tencmentis ut filins ejus &9 hares, * confideratum e quod precdifus
Regerus ind’ fine die. Et Tho. Nich. cap’ per affijam, et fir in mi-
fericordiay & c.

Note by this judgment, that the baflard eigne to this intent 1s
accounted heire, and of the blood with the mulier puifne, as the
mulier puiine cannot have an aflife of mordaunc’ againft him.

We remember not that we have read in any book of the legi-
timation, or adoption of an heire, but onecly in Bracton, lib. 2. cap.
29. fol. 65. b. and that to no little purpofe; but the {ureit adoption
of an heire, 1s by learned advice, to make good aflurance of the
land, &c. |

(2) Et omnes comites, et barones, una woce rejponderunt quod nolunt
leges Angliae mutare quee bucufque ufitate funt et approbate.] 'T'he
nobility of England have ever had the laws of Eungland in great
effimation and reverence, as their beft birth-right, and {fo have the
kings of England as their principall royalty and right belonging
to their crown and dignity : this made king H. 1. that noble king
firnamed Beauclerk, to write to pope Pafcall, Notum habeat faniFitas
veira, quod me wivente ((auxiliante Deo) dignitates et wufus regni
wofivi Auglice non imminuentur, et fr cgo (quod abfit) in tanta me de-

weitione poncrem, optimates mei et totus Anglice populus id nullo modoe
puterdtur,

Ard 1t 15 worthy the obfervation, how dangerous it 1s (as elfe-
where hath been often noted) to change an ancient maxime of the
common law.

Some have written, that William the Conquerour being borne
out of matrimony, Robert his reputed father did after marry Arlot
his mother, and that thereby he had right by the civil and canon
law, but that is contra legem Anglie, as here it appeareth. And
during this parliament in the zo yeare of H. 3. it may be col-
lefted by the 23. and z4. epiftles of Robert Groftead then bifhop
of Lincoln, dire®ed to William Rawleighe (pricft) then one of
tl?e kings juftices, that this matter to bring the zati ante matrimo-
mum to be made legitimate was vehemently laboured by the clergie:
and in the 26. epiltle to the bifhop of Canterbury, he findeth fault
with the arch-bithop, for that the king and his councell had re-
ﬁ}lve-d that the law and cultome of the realme in this point fhould
Ontinge ftill: whereby it appeareth, that not onely the nobles,

it the king himfelfe was againft it.

And in the letters, which all the nobilitie of England by aflent
of the whole cominalty aflembled in parliament at Lincoln wrote
}?!)PGPE Boniface, it is thus conteyned, Ad obfervationem et defenfionem
certatum, confuetudinum, et legum paternarum ex debiro prafliti facra-

i:es:{: firingimur, qgue manutenebimus toto poffes totifque wiribus cum dei
ﬁ::;z’zu dcﬁw{fmm.r, nec etiam permittimus aut all quatenss pf:'rmz'tteﬂz?:,
nec poffumus nec debemus preemiffa tam infolita, indebita, preju-

d. . ' . . ' » .
Galiay et glias inaudita dominum noftrum regem, etiam [& vellety fa-
I 2 L€VEy
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Mid. in AfTl. de
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Vide Mic.
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* Judgement,

Sce the firft part
of the Inftitutes,
felt, 40Q.

CHhart. Hen, 7.
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tiG Ingulphus,
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apud Lincolne



08

TJus corona,.

Lib. ¢. fo. 1. &c.
Caudrice cafe.

r part or (he In-
(tirutes, § 3.4

Brasfion, lib. g,

foo 10, 417,

Sepe the 12t

v i, Oof hieiton
trnie lace.

32 Atl p. 20

Lrndt. 1t . fo.
. 0.
.l* lulﬁ, ]:. L:-

(., 138,

Merton. Cap. .
cei'e, fen cuomodolibet attemptare : (and there the 1nconveniences are
fet down,) precitae cum premifla cederent manifeflc in exhberedationen

Juris covenaw vegis Auglice et vegia i gnitatis, ac ./}':éwmﬁmmz Satys

efufdem regni moteriani, nec nom in prajudicium litertatum, confuwty-
dinum, et legum paternarum. Sealced by the {everall {eales of armes
of 104. earlcs and barons, and in the name of all the comminaliy
of Fungland., And to that effeét king E. 1. wrote alfo to the
pope.

Lepes .z:.‘fug.ff(r.] Ilerc our common lawes are aptly and properly
called the lawes of England, becaufe they are appropriated to
this kingdome of LEnglard o2s moft apt and fit for the government
therecf, and have no dependanrcy upon any forreine law whatfoever,
wo not upon the civall or cannon law other then in cafes allowed
by the laws of LEngland, as partly hath been touched before: and
therefore the poet {pake truly hercot, Ef peanizus toto diwifos orle
Erittanies: {0 as the law of BEngland 1s proprium quarto modo to the
kingdcme of England; therefore forrein precedents are not to be
objetted againfl us, becaufe we are not fubject to forrein lawes,

Ard it is a note worthy of obfervation, that where at the hold-
irg ot this parliament in garo zo M, 3. and before, and fome
time after, many of the judges and juftices of this realme were
of the clergy, as bifhops, deanes, and priefts, and all the great of-
ficeys of the realme, as lord chancellor, treafuror, privy feale,
prefident, &c. were for the moft part of the clergy; yetevenin
thofc times the judges of the realme, both of the clergy and laity,
did conflantly maintaine the lawes of Encland, fo as no incroach-
ineat was made upon them or breach unto them by any forreine
power, as partly hath been fhewed 1n Caudries cafe: and many
mmore Judgements and authoriites 1 law might be produced fer
tne manmfeftation thereof: fece the firft part of the Inftitutes, many
of the clergy judges and juftices of the realme of ancient time.

Ef iopairnnt omucs epijeapi magnotes ut confentirent, &c.]  Here
wns the motion and requeft, but Bralton {aith, Rogaruar regem e
MACHLTES D € 0IMNCS CCiNIEES Ct Lareres una wvoce refponderint, Noluis
leoes diglice matare, Sc. for {o 1t 1s in ancient manufcripts.

1"his 1s the Arft of this kind, that we remember, that hath been
minted, for it is to be underftood that by the parlicmentary order
1l metions and petitions made (as this was) though they were de-
nied, and never proceeded to the eftablilhment of a ftatute, yet the
{ame were entered into tue parliament roll together with the aur-
fwers thercunto: but this is the f{irlt of this kinde (as hath been
iaid) that hath been printed.

And yet in our books this is called a ftatute, for Sir Galfred!s
crope chicfe jultice faith, before the flatute of Merton the party
ieaded not general batlardy, but that he was borne out of efpou-

{2is; and the Lihop ought tocertifie whether he were boine befose
cipoulals or not,and according to that certificate to proceed to judge-
ment according to the law of the land @ and the prelates anfwered
that they ceuld not to this writ anfiver, and thercfore ever fince
fpecial baftardy (viz. that the defendant, &c. was borne before ei-
poufals) have been tried in the kings courts, and generall baftardy
in court chriftian; and herewith agreeth our old books and the con-
liant opinion of the judges ever fince.

Now for that this point was refolved in parliament, it is here1n

o larze fenfe celled a flatute.
" - , C AP

}')
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PR OVISUM eff infupery quod

quilibet lther homno (4), qui fec-
tam debet (1) ad comitatumy trithin-
suin (2)y hundredum et wapenta-
~ium (3)y vel ad curtam domini fui,

Merton.

99

X.

IT is provided and granted, that

every freeman, which oweth {uit to
the country, trything, hundred, and
wapentake, or to the court of hislord,
may frcely make his attorncy to do

libere poffit facere attornatum (§ ) fuum, thofe {uits for him.

ad feétas illas proeo faciendas (6).

(Fitz. Attorney, 106, Regift. 172. F. N. B, 156, &c¢.)

(1) Selant debet.] Nota, There be two kinds of fuits, viz. {uit
reall, that is, 1n refpelt of his refiance to a leet or tourne: and {uit
fervice, thatis, by reafon of a tenure of s land of the county, hun-
dred, wapentake, or mannor whereunto a court baron is 1ucident:
before this act every one that held by fult fervice ought to appeare
in perfon, becaufe the {uiters were judges in thofe courts, otherwife
he fhould be amercied, which was mifchievous, for 1t might be,
that he had lands within divers of tholc feigniories, and that the
courts might be kept in one day, and he could be but in one place
at one time: but this ftatute extends not to {uit reall, becaufc he
caniot be within two leets, &c.

(2) Trithingum or trithinge.] FHlere it fignifieth a court which
confiiteth on three or foure hundreds, and doth not here figunifie a
leet or view of frankpledge.

(3) Wapentaginm.] 'That, which in fome countrics is called a
Lundred court, in fome countrics 1s called a wapentake. * Quwod
dugli wocant buadvedun fupradiéti comitatus «vocant avapcutagium.
Now the reafon of the name was this: when any on a certaine day
and place took upon him the government of the hundred, the free
luiters met him with launces, and he defcending from his horfe, all
role up to him, and he holding his launce upright, all the reft, in
igne of obedience, with their launces touched his launce or wea-
pon: for the Saxon word wwapen, is weapan, and zac, 1s talfus, Or
touching: und thercof this aflecmbiie was called wapentake, or
touching of weapon.

Now albeit he that holdeth by fuit fervice may malke an attor-
ey, yet that attorney cannot {it as judge, as the free fuiter himfelfe
might doe, for he cannot depute another in his judiciall place; and
t.h;e words of the Ratute be, Libere poffit facere attornatum ad fetas
i85 pro eo Sacicndas.

(4) Liler homo.} This doth extend to free-holders in ancient
demefne, but not to copiec-holders.

(5) Facere attornatum.}] He muft make a letter of attorney
under his feale, which the “fteward ought to allow; and if he doc
101, the fuiter may have a writ out of the chancery for the allow-
ance of him: or if he doubted that he thould not be allowed, he
"i;&iht l-la_ve a writ before-hand to receive him as attorney: and
~rawrit fhall ferve during the life of the tenant, &c. for the words
' another writ be, £t giia wvirtus brevium noftiorum de bujufmod:

I 3 Qattornalo

41 E. 3. Avowry
77. Vid, Gloc,
c. 3.

W. 2. cap. 1o,

Lamkb. int. leges
Ed.regis, nu, 34,
Magna Cart,
c.35. empsE. 1.
Attorn, 1006,
Regtit, 172,

23 k. 3. caps 4a
F N.B. 156.

* j.am. verbo
centuria int,
1:ges Ed. regis,
nu. 33. Braéten,
lib. 3.

Mirror, cap. s,

3e
[ 100 ]

Temps E. 1.
Attorny 100,

F.N.B.156. E.
W. x. cap. 33.

FHN-B- | 57-
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W. 1, cap. 13.
Cuftumier de
Norm. cap. 63.

Merton. Cap. 11,

attornate faciendo terminum non capit, nec terminus limitatur durantiby;

perfonis, {Ie.

What fuch an attorney may doe, and who cannot be attorney,
{ee the ftatute of W. 1.

(6) Ad fectas i las pro eo faciendas.] So as by force of this att he
may doe {uch fuit, as the free-holder ought to doe.

See the Regifter 19. This alt extendeth to juftices in
eire.

CAP. Xl

E malefactoribus in parcis, et vi- C ONCERNING trefpafles in
variis (1) nonqdum off difcuffum, parks and ponds it is not yet
Guia ma naics petierint propriam pri- difcufled; for the lords demanded the
Jonam (2) de illis, quos coperent in  proper mmprifonment of fuch as they
parcisy et wvivariis fuis. DQuod qui- {hould take in their parks and ponds,

demt aminus

differ tur.

See the like be-
foie, cap. g.

rex contradixit, ¢t ideo which the king denied; whercfore it
was deferred.

(1) Vivarium.] Is a word of a large extent, and ex @i fermini
fi: nificth 4 place in land or water, where living things be kept.
Moft commonly in :aw it figrifieth parks, warrens, and pifcharies
or fithings; here itis taken for warrens and fifhings, for that parks
were named before. "

(2) Propriam prifonam.] This petition of the lords in parlia-
ment ftood upon three branches: 1. That they might 1mprifon
fuch as they fhould take 1n their parks or vivanrie -, which {eemed
tc be again®t the 29 chapter ot Magna Charta. 2. T'hat they
fhould nave propriam prifonam, a priion of their owne, which no
{ubje&t can have; for all prifons or gaoles are the kings prifons or
gaolss, but a {fubjeit may have the cuftodie or keeping of them.
3. 'I'hat tuey fhculd not be imprifoned in the common gaole, Al
wWhich dominus rex contradixit. | |

e STATUTUM



Marlebridge.

STATUTUM DE MARLEBRIDGE.
Editum c2 H. IIl. Auno gratice 1267.

Marlebridge.l Now called Marleborough, a town in Wiltfhire, the
preatelt fame whereof 1s the holding of tuis parliament there. Hexn-
vicus veroy e, Concilium convocavit M wriebrigiaum, quodd ¢ff pagus
coiehiis comeitarus Wilcerice, qui 171 €0 CORVENIN Primumn /ege.r ab fe latas,
I preefertim Magnee Charte de concilii fententia avprobandas, deinde
alias condendas curavit, gquae ad Sflatum et commodum regni maxiwe

condierent.

10Y

Pﬂ!}r’d- Virgl Pl
3145 204

This towne in our books is called a citie, and the freemen thereof 39 E. 3. fo. 15

citizens,

52 H. 3.] This king raigned longeft of any king fince the con-
queft, or before, that we remember; for he raigned 56 yeares,
But the great and famous queene Elizabeth was of greater yeares
then any of her progenirors, for the attidned neere’to 70 yeares,
So king H. 3. raigned longeft, and queen Eliz. lived longeit. She
raigned the yeares of the emperour Auguftus, and lived the yeares
of king David,

ANNO gratie M. CC. LXV1]. l N the year of grace, one thoufand

r

regnt autem domini Henrici fi'i1
regis Fohannis quinguagefimo fecundo,
i octabis §. Martini, providente ipfo
deming regey ad regni fui Aiglie m--
lorationem, et exhibitionem juflitice
(prout regalis officii expolcit utilitas)
plenioremy convocacis difcretioribus efuf-
dem regniy tam majoribus quam mine-
ribus provifum ¢ft et [flatutum, ac
concordatum et ordinatunty ut cum reg -
num  Anglice multis tribulationibus et
diffentionum incommodis nuper effet de-
prefjums reformarione legum et jurium
(quibus pax et tranquillitas incolaruimn
confervetur ) indigeaty, ad quod reme-
dium [alubre per iplum regem et fuos
fideles oportust adbiberi : previfionecs,
ordinationcsyet flatuta fibferipta,ab om-
nbus regni ipfius incolisy sam majoribus
quam mineribus, firmiter et inviolabili-

ber temporibus perpetuis flatuerit objers
vari,

two hundred tixty feven, the two
and ffticth year of thereign of king
Henry,fon of king John, inth.: Utas of
St. Martin, the faid king our lord pro-
viding for the better ecftate of his
realm of England, and for the more
{peedy miniftration of juflice, as be-
longeth to the office of a kinz, the
more difcrect men of the realm being
called together, as well of the higher
as of the lowcr eltate: it was provid-
ed, agreed, and ordained, that where-
as the rcalm of England of late had
been difquieted with mnaniiold trou-
bles and diffenfions; for i<formation
whereof ftatutes and laws be nght
neceflary, whercby the peace and
tranquillity of the pcopie muit be ob-
ferved: wherein the king, intending
to devile convenient remedy, hath
madec thefe aéts, ordinances, and fta-
tutes underwritten, which he willeth
to b= obferved -for ever hirmly and in-
violably of all his fubjelts, as well
high as low.

14 This
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Marlebridge.

This generall preamble to all the ftatutes of Marlebridge doth
coniift on foure parts. |

1. The end wherefore thefe ftatutes were made, for fapies
tucipit a fine, and that is two fold; 1. ad meliorationem regni Anglie,
2. Ad exbibitionem juftitie ((prout vegalis officii expofcit utilitas) ple.
niorens.

2. Of what numbers this parliament confifted, conwvocazis difcre.
tioribus ejufder regnz, 1o majariéw, gzz&m miinoribus.

3. What was the caufe of calling this parliament, cum repu
Anglie multis tribulationibus et diffentionum incommodis nuper effet de-
ﬁf‘{ﬂﬁ!f. The many fearfull and dangerous troubles and diffentions

etween the king and his barons, which I had rather you fhould
reade in hiftory, then I fhould relate, grew originally out of this
root, that the king fometimes allowed, and fometimes difallowed
Magna Chaita, and Charta de Forefla.

4. What {hould be the remedy that peace and tranquillity might
enlue. Ut cum regmum e, reformatione legum et jurinm quibus pax
et tranquillitas incolarum conferwetur indigeat, ad quod remedium falubre
per ipfum vegem et fucs fideles provifiencs, ordinationes, et flatuta
Subferipta, ab omnibus regni fuis incolis tam majoribus gquam mi-
noribus  firmiter et inviolabiliter temperibus  perpetuis flatuerit ob-
Sfervart.

This remedy that fhould for ever in all future times be inviolably
obferved, confifted upon two parts,

1. For eftabliftang of Magna Charta, and Charta de Forefia,
whereet more fhall be faid when we come to the firft chapter. In
the meane time, this is to be obferved, that after this parlia-
ment neither Maona Charta, nor Charta de F orefla, was ever
attempted to be impugned or queftioned: whereupon peace and
tranquillity, whereof this preamble {peaketh, have ever fince en-

Cap. 1,

{fued,

z. Forenalting of new lawes, or declaring of old, with addition

of great punifhment,.

CAP. L

UM auterm  tempore turbationis
nuper in vegno Anglice fuborte, et
denceps multi magnates et alis juftitiam
indrgnati fuerint recipere per domintim
vegem,el curiamfuant, prout debuerunt,
¢t confueverunt temporibus preedece/fo-
TN Ipfins domini recisy et cliam temn-
pore fuo: fod de vicinis f1is, et aliis per
fezpfos graves ultiones fecerin, et dif-
Iriciionesy quoufque redemptiones veci-
perent ad voluntatem Juam. Lt pree-
ferea quidam eorum, fe per miniftros
domini regis jufliciari non permittant,
nec fufitneant quod per ipfos liberentur
aiftricliones, quas authoritate propria
| Jecering

WHEREAS at the time ofa
commotion late {ftirred up
within this realm, and alfo fithence,
many great men, and divers otl}er,
refufling to be juftified by the king
and his court, like as they ought and
were want in time of the king’s noble
progenitors, and alfoin his time; but
took great revenges and diftrefles of
their neighbours, and of other, untl
they had amends and fines at ther
own pleafure; and further, fome of
them would not be juftified by the
king’s officers, nor would fuffer them
to make delivery of fuch diﬂreﬂ_é; as
7! b § they



Cap- 1.

facerint ad voluntatem fuam. Provifum
e/l concordatum et conceflum, quod tam

majoresy quUant miaores, jzﬁitfam bf:z-_
beant et vecipiant (1)s 1n curia domin
yegis (2). Er'mdlm de ceetero 2]
tiones, aut diftricliones faciat per vo-
luntatem fuam (4 )y abfque confidera-
sione curie domini regis (3), fi forte
dampnumn vel injuria fibi fiat, unde
emendas habere volueritdealiquovicino
fuoy five enajore five minore. OSuper
“articule autem fupradiéie provifum eff
¢t conceffumy quod fi quis de ceetero ul-
tiones hujufmods capiat per voluntatem
fuam propriam abfque confideratione cu-
“rize domini regis (ut preediltum ¢ff)
ot inde convincatur, puniatur per re-
demptionem (§ )y et hoc fecundum quanti-
tatem delicti,  Et fimiliter * ff vicinus
Juper wvicinum fuum faciat diffriétione
- fine confideratione curice domini regis,
per quod damprnum habeat, puniatur
sodens modoy et hoc fecundum quantita-
Ctem delilti, Bt mibilominus  fiant
Canende plene et fufficienter eis, qui
dampna fuftinucrunt per hujufmods dif-

aridiionen.

Marlebridge,

102

they had taken of their own authority:
it is provided, agreed, and granted,
that all perfons, as well of high as of
low eftate, fhall receive juftice in the
king’s court; and none from hence-
forth {hall taken any fuch revenge or
diftrefs of his own authority, without
award of our court, though he have
damage or injury, whereby he would
have amends of his neighbour either
higher or lower. And upon the fore-
faid article it i1s provided and granted,
that if any from henceforth take fuch
revenges of his own authority, with-
out award of the king’s court {as be-~
fore 1s faid) and be conviét thereof;
he fhall be punifhed by fine, and that
according to the trefpats. And like-
wife 1if one ncighbour take a diftrefs
of another withoutaward of the king’s
court, whereby he hathdamage, he fhall
be punifhed in the fame wife, and that
after the quantity of trefpafs. And

everthelefs fufficient and full amends
fhall be made to them that have {uf-
tained lofs by fuch diftrefles.

“[ 103 ]

{Mest. cap. x1. 12 Rep. 13. 11 Hi 4. 2. 17 Ed. 3. 9. 2 Inft. 162.)

" aft

This firlt chapter confifteth of a preamble, and the body of the

The preamble fhews the mifchiefs, which were foure.

. 1. That 1n the time of the late troubles, great men and others
: refufed to be juftified by the king and his court, as they ought, for

i., perdeminum vegem, et curiam fuam.

: here it 1s faid, multi magnates et alii indignati fucrint recipere juflitiam

2. Sed grawves wltionmes fecerint, 'That they (refufing the courfe

%trf the Kings lawes) tooke upon them to be their owne judges in their
1 owne caufes, and to take fuch revenges as they thought fit, untill

Eﬁfﬂ broprie cau/a.

Officers,

-

S
b
:
[
“
)
W
:

% 10 e

gt

‘they had ranfomes at their pleafures. Aliguis non debet ¢ffe judex in

¢ 3 That {fome of them would not be juftified by the kings

Repula.

. 4+ Nor would fuffer them to make delivery of fuch diftrefles, as
- they had taken of their owne authority at their
2 JOU may {ee the defe&s of a difordered and troubled ftate.

¢ The body of the a& confifteth of divers branches.

Firft, a remedy in ogenerall for all the faid mifchifes.

(‘) P rovifiun: eft, concordatum, et conceffum, ;zzad lam m.o:y'are: guant
» Juftitiam habeant et recipiant in curia domini regis.] This is
¢ golden met wande, that the law hath appointed to meafure the

pleafure. Here

cafes



103

8 H. 4. 19.Gafc.
24 H- 8- cap. 12,
25 H. 3. cap.21.

See cap. Itineris,
ArtiCI Lllt-

[ 104 ]

SeHC'Cill

¥ part Infti-
tutes, fet. 194.

H_icrca Cap. 4.

Marlebridge. Cap. 1,

cafes of all and fingular perfons, high and low, to have and .
ceive juftice in the kings courts; for the king hath diftributed b
judiciall power to feverall courts of juftice, and courts of juitic
ought to determine all caufes, and that all private revenges b
avoided.

Upon this generall law, foure conclufions doe follow.

1. That all men, high and low, muft be juftified, that is, hay
and receive juftice in the kings courts of juftice.

2. T'hatno private revenge be taken, nor any man by his owp
arme or power revenge himfelfe: and this article 15 grounde
upon the law of God, windifta e mibi et ego retribuam, faith Al
mighty God, All revenge muft come from God, or from his liey.
tenant the king, in fome of his courts of juftice.

3. 'I'hat all the fubjefts of the realme ought to be juftified, tha
15, fubmit themfelves to the kings officers of juftice according 1
law. ’

4. That they ought to fuffer replevies to be made accordingts
the law, t6 the end that men may pofiefle their horfes, beafts, and
other cattle and goods in peace, whereof they have {o great an
continuall ufe. Sec hereafter cap. 4.

(2) In curia domin: regis.] Thele words are of great amportanc,
for all caufes ought to be heard, ordered, and determined b-fore
the judges of the kings courts openly in the kings courts, whithe
all perfons mav refort; and in no chambers, or other private places
tor the judges are not judges of chambers, but of courts, and there.
fore 1n open court, where the parties councell and attorneys attend,
ought orders, rules, awards, and judgements to be made and givey,
and not in chambers or other private places, where a man may lok
his caufe, or receive great prejudice, or delay in his abfence for
want of defence. Nay, that judge that ordereth or ruleth a cauk
in his chamber, though his order or rule be jull, yet offendeth fe
the law, (as here it appeareth) becaufe he doth it not in cout
And the opinion is good, and agreeable to this law, gu aliguid fis-
tuerit parte inaudita altera, aquum licet fatuerit, haud @quus fuirt:
Neither are caufes to be heard upon petitions, or fuggeftions and
references, but 77 curza domini regLs. .

(3) Etniullus de cetero ultiones ant diftriZiones faciat per voluntalin

Juam abfgue confideratione” curie domini vegis.] The firft claufe wa

affirmatve: this claufe, for the more furety, is in the negative.
(4) Difiriciiones faciat per woluntatem fuam.] Thatis, taking dif-
trefles not according to the law, as for fervices, rents, or for d
mage fefaunt, or for other lawfull caufe, but for revenge without
caufe, of his owne head and will, that is, to be his owne judge and
carver, to fatisfie himf{elfe without any lawfull meane or courfe of
law, and fo it is to be underftoed through this whole chapter: for
this chapter is to be underftood de wltionibus, of revenges, which art
of two nz:tures, 1. perfonall, as by combat, imprifonment, and the
like: 2. By diftrefles, that is, revengefull taking of goods. _COﬂ'
cerning takings in nature of diftrefles, provifion is made in the
next three chapters. h
(5) Puniatur per redemptione.] For this word (‘redemptio and the
fignification thereof, {ee the firft part of the Inftitutes, {ect. 194

C AR
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.tNU LLUS infuper major (1) ve!l
‘A minor diffringat aliqguem ad ve-
raindum  ad curiam fuany qui non fit
Sde fesdo [usy aut fuper ipfum non habeat
gj:zrﬂlffiéfzaHL*;n per bandrfdum, wapen-
tagium, wel balivam (27, qua fua fit
e d_fﬂrz'é?ianes faciat extra ﬁadzzm
:f[uum, few locum udt balivam babeat,
Eoel jurifdictionem.  Et qui contia hoc
. latutum fecerity puniatur eodemn modo,
bt boc fecundum delichi quantitatem, et
‘:erfcmz qualitatem.

AN

P

I

e (1) Nullus infuper major, &c.] This chapter concerning diftref-
 fes enacteth three things: 1. That no man fhall diftreine any to
#come to his court but fuch as be within his fee: this 1s intended
g of :uit fervice in refpect of a feigniory, and not of fuit reall in
2. Or that he hath jurifdition by hundred,

vrefpect of refiance.

P wanentake, or bayliwick. 3. That

Marlebridge:

CAP.

104

11.
M OREOYVER,nnone {of what

eltare {foever he be) fhall dif-
train any to come to his court, which
1s not of his fee, or upon whom he
hath no jurifdiction, by reafon of hun-
dred, or batliwick; nor fhall take dif-
trefles out of the fee or place where
he hath no bailiwick or jurifdition:
and he that offendeth againtt this fla-
tute, Thull be punithed in like manner,
and that according to the quantity
and quality of the trefpafs.

(Fitz, Barre, 281.)

Fleta, 11. 2. ca,
4.0.

W. 1. cap. 16.
Here, cap. 135,
Artie. cler. ¢, 6.
Artic, fuper

¢ treflles ouc of his fee or place where he hath a bailiwick or jurif-

This chapter 1s a declaration of the common law, faving for the
E penaltie hereby 1nfli€ted; and therefore if A. difircine B. and ina
ereplevie A, avoiv as lord for rent or fervice, B.
tand 1t 1s fouad for B. A. fhall not in this replevy be punithed by
:ranfome, &c. according to this aft, but hee muit have an ation

gupon this ftatute, e2 fre de_fimilibus.
L (2) lufia balivan. ]
Bltotuze it felfe,
%herﬁ {aid, infira balivam jex Jurifdillionen:.

Here éal/iva 1s well expounded by the
for it fignifieth here jurifdiction, and therefore i1t is 231.

he fhall not take dif- cart. cap. 12,
41 E. 3. 26,
47 k. 3. 7.
plead bsrs de forr fze,
[ 105 ]
Regift. ¢7.
4 E.3. 17,

19 E. 3 Barre

19 E. 2. breve
3424

11 R. 2, Avow. 87. 18 E. 2. A&ion fur le ftat. 85. F.N.B. 89, g0

CAP.

S[ qiis autem major wel minor per-
y  Millere noluerit liberari per minif-
; doming regisy fecundum legem et
; m”ﬁ‘?mdfﬂem regniy, diftriliiones quas
Vocrit aut etiam  fuffinere noluerit
.Fr ;fm’”ﬂ”_!f!ﬂf?{s, attachiamenta, execu-
; Ohes judiciorum  curie demini regis
.l {ecundumlegem et confuetudinem
7801 ut predict’ et puniatur modo
'- | preedilio,

fifro;

4

I11.

F any, of what eftate foever he be,
will not {uffer fuch diftrefles as he
hath taken, to be delivered by the
king’s ofhcers, after the law and cuf-
tom of the realme, or will not fuffer
fummons, attachments, or executions
of judgments given in the king’s
court, to be done according to the
law and cuftom of the realm, asis
| aforcfaid,



Marlebridge.

aforefaid, he fhall be punifhed in may.
ner aforefaid, as one that will not Obey
the law, and that according to the
quantity of the oftence. And if any,
of what citate focver he be, diftri,
his tenant for fervices and cuftey;
being due unto him, or for any oth i
thing, for the which the lord of the
fee hath caule to diftrain, and afteri; |
is found that the {ame fervices are it
due, thelord fhall not therefore be p.
nifhed by finc, as in the cafes afore-
faid, if he do fuffer the diftrefles w0 be
delivered according to the law ap
cuftom of the realmj; but {hall be
amerced as hitherto hath been ufed,
and the tenant fhall recover his d
mages againit him. |

102 - Cap. 3,
prediéio, tanquam fe jufliciar: non per-
mittensy et boc fecundumn deliéli quan-
titatem. Kt fi quis major vel minor
difiriciiones faciat [uper tenentem fuum
pro fervitis et confuetudinibusy quee
St debeii dicaty vel pro re alteray unde
ad dominum feodi periineat diftriétiones
Jacere, et poflea convincat’s quod te-
nens ea ftbr nen debeat : non ideo pu-
niatur dominus per redemptionen, ut
i fupradicits cafibus, [t permittat dif-
trictioies deliberav: fecund’ legem et
confuetudin’ regii, fed amercietury velut
pacicitus confuctum ¢f2y et tenens danp=
na fua recupered verfus eum,

W. r.cap. 17. (Bro. Trefpafs, 16, 384. 5 H. 7. c.9.)

'T'his chapter confifteth on three branches. |
1. That all of what eitate {foever, fhall {fuffer {uch diftreffs §
as have been taken to be delivered by the kings officers after the §
law and cuftome of the realme. But if any will not {uffer them t |
be delivered, it is no good returne for the fheriffe to {ay, that he ]
was reftited, for he may take poffe comnizatus. |
2. That all fhall {uffer flummons, attachments, or executionsof |
judgements 1n the kings court, &c. -_
3. It the lord diftrein his tenant for cuftomes, fervices, o §
| . any other duty, which the lord alledged to be behinde, if it & ]
i‘f"”; cafe. li. 9. found that it is not behinde, 7oz puniatur dominus per redemptionth 3
C~:;1?bt:‘:3 <. Te. But at the common law an aftion of trefpafle @i ef armsin §
that cafe did lic. |
This branch is interpreted that the lord fhall pay no fine, and §
thercfore fince this a& by a confequent no ation of trefpafic guut |
vi ¢t armis lieth againft the lord in this cafe, for then he fhould py §

a finc.

Rezift. g7,

ag ¥t 3. 20, i 4.
tol 11,

41 E. 3. 26. The former chapters infli¢t punifhment, where the diftrefle 1 §
44 E. 3. 13. unlawfull, for that he that diftrained had no feigniory or jurildi- |
*;S};E;?’;Sf’?' tion at all, or diftrained out of his fee or jurifdiction, &c. But 13
to E. '4. 7. this lf}ﬁ branch, he which diftrained had a lawfull feigniory, ﬂﬂ'
20 E. 4. 1. diftrained within his fee and feigniory, and fo this cafe differett §
21 E. 4. 3. from the other, (although in truth nothing was behmde..) but 3
2 H. 4. 4. this * is to be intended where the lord himfelfe doth diftrain; fo
iIHIf‘ﬁ‘f"e.s' 1f his baylie take a diftrefle, where nothing is bqhinde, there ;i: :
g H. 7. 14. action of trefpafle, guare wi ¢t armis lieth againft him, b?caufe “E |
Combes cafc, baylie 1s not deminus; and fo it is againft a guardlen 1 focag{- -‘
ubi {upra. And if the lord himfelfe doth cut any wood, or break the hou E; r.
9 HE 6. 20. or fced the ground of his tenant, or the like, which he doth nf:'
_,:fg R'_32'_I3' 1n refpect of his feigniory, there an aétion of t}‘efpaﬁe; quart < §
Heriot 3. et armis lieth againft him, for he doth not thefe things as df?””"”ﬁi-;ld |

* [ 106 ]




Cap. 4. Marlebridge. 106
And (dominus) in this alt is extended to the leflor upon a2 leafe 4
£ life, or for yeares made, for the lefiee for yeares fhall doe 2
¥ caltv alfo; but 1f the leflor put out the leflee for yeares, or difleife
£ 0 tenant for life, or doe any alt, not as deminus, the leflee fhall

3 E. 3.5,6.
3 E. 3.97.
3 E. 3 330
H. 7. 10,

W)

N ULLUS de catero faciat ducere
fﬂf?‘fﬁfﬂnes quas fgccrft extra
A omitatum in quo capte fuerint. Kt
| wicinus hoc fecerit Juper vicinium
B fumy ot per voluntatem [uam, et fine
8 licioy puniatur per redemptionem ut
k [utray veluti de ve falta contra pacem.
¢ [cruntamen fi dominzs hoc fuper te-
R acntem [rnum facere presfumpferity caf-
L tietur per  gravem  mifericordian.
t Difiiiciones infuper fint rationabiles,
it non minus graves.  Et qui diftric-
[ Liosies fecerint irrationabiles, et 1ndebi~
Elusy graviter ameycientur propter ex-

e

C A P.

£ have an action of trefpaflc againft him, wi et armis.

IV.

NONE from henceforth fhall

caufe any diftrefs that he hath
taken, to be driven out of the county
where it was taken; and if one neigh-
bour do {o to another of his own au-
thority, and without judgement, he
fhall make fine (as above is faid) as
for a thing done againft the pcace:
neverthelefs, if the lord prefume {o to
do againft his tenant, he fhall be
grievoufly punifhed by amerciament.
MoPeover, diftrefles fhall be reafon-
able, and not too great. And he
that taketh great and unreafonable

b ccffum (1) diftrictionum ipfarum. Vide
fltut, anno 1 & 2 Phil. & Mar,
f Cap. 13,

e W. 1. ¢ 16.
Aaty 3. c. 12.)

diftrefles, fhall be grievou{ly amerced
for the excefs of fuch diftrefies.

(Fitz, Bar. 120, 2785. 29 Ed. 3. ¢ 23. Kel. 50. 1 & 2 P. & M. ¢, 12, 28 Ed. 1.

This chapter emptieth itfelfe into five parts, viz.

1. That none fhall drive any diftrefle out of the county, where hg
hath taken it.

2, It onc neighbour doe fo to another, (as for damage fefant, or
‘ent charge) of his owne authority, he fhall make ranfome, that is
“ine, as of a thing done againft the peace.

3. It the Jord prefume to doe it againft his tenant, he fhall be
Punithed by a great amerciament.

At the common law a man might have driven the diiftrefle to
Ilgt county he would, which was mifchievous for two caufes:
: ; ;cau{e the tenani was bound to give the beafts being impounded
) CDOPCH Pound {ufienance, and being carried into another county,
o mrzon intendment he could have no knowledge where they
bat g nother caufe, he could not know where to have a replevy,
e H]?lartl){) was before this ftatute driven to his aétion upon his
e ;:} : albeit this ftatute be in the negative, yet if the tenancy
drive (e dCiCHlm;]}_r, a.iu:l the mannor in another county, the lord may
e o retle which he taketh in the tenancy to his mannor in
county, for that the tenant is out of both the faid mif-

5 for the tenant by doing of fuite and fervice to the mannor,
\ MIMon intendment may know what is done there, and therea
My give his beafls fultenance; and to knpow where to have

his

22 E. 4. 11.

Wi 6 H. 3. Avow.
242.

Temps E. 1.
ibid. 192.

3o Afl. 33.

29 E. 3. 13,

1 H. 6. q.

22 E. 4.

Barre 120.
F.N.B. 8q.
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Regiitr. g7.

1. pte Init. feél.
69.

29 E. 3- 23-
3.2 DR 3 20,
1x H. 4. 2.

S H. 4. 16.

23 E.21.

Stat. 51 H. 3.
W.1.¢.16.
=22 E.1.¢c. 12,
1 & 2 Phill &
Blar. c. 12,

le 6. Ca pen.

gers cafe. 1. 3.

fo. 756,

Pl kinrtonscalc.
F

~1 1. 7. g30. 2.
Bur this 18 now
holpen by the
Srarute 0. 21
Tac. cap.

rq 1.4. 4. a
33 H 6. 27.a

45 E. 3. 9e

gr 1T, 3. diftr.

Marlebridge.

his replevy, the bayliffe of the mannor ufually drive the catt
diftrained to the pound of the mannor; and this a& extepg
as well to goods as to beafts: note here by a cafe out of th
mifchiefs is out of the meaning of the law, though it be within the
letter.

4. That diftrefles be reafonable, and not too great: vide the fisf
part of the Inftitutes, what fhall be faid reafonable, and by whop
it fhall be tvied in this and in all other cafes: fome fay that fo
homage, or fealty, for the expences of the knights of the parliamen
an exceflive difirefle cannot be taken; but this ftatute 1s general,
and extenderh unto all,

¢. He that takes unrcafonable and undue diltrefles, fhall Le
grievoully amerced for the exceile of thefe diftreffes.

It is worthy of obfervation, how provident the makers of thef
and other {la:utes be, that mens bealts, cattell, or other goods be
not unjuftly or excefhively difirained; and if they be, that deliver.
ance be {peedily mude of them by replevy, otherwife the hufl.
bandry of the realme, and mens other trades might be over.
throwne or hindred: and this agreeth with the reafon of the com.
mon law.

And thercfore if the lord or his bayliffe come to diftraine th:
bealts or goods of his tenant tor his rent behinde, before the diitreile
the tenant (that ne may keep and ufe his beafts or other goods)
may up>n the land tender the arrerages, and if after that a diftrefie
be taken, it is wrongfull: and if the lord have diftrained, if the
tenant before the impounding of them tender the arrerages, the lorl
oucht to deliver the diftrefle, and 1f~he doth not, the detainer 1
urlawfull: even fo it is in cafe of a diftrefle for damace feafan,
the tender of amends before the dillreffe, maketh the diftrefle un.
Iawfull, and after the diftrefle, and before the impounding, the de
tainer unlawfull., But if a man bring an aQlion of treipafle for
taking away his beafts or other goods, there tender of fuch fuih-
cient amends before the aftion brought is no barre, becaufe he that
tenired the amends is not the owner of the goods; as in the other
cafes, but a trefpafler, whom the law favoureth not: and furthen it
the avowant harh retourned irreplegiable, yet if the owner of the
beafts or goods tender to him all that is due upon the judgement
in rhe avowry (whercby the certainty doth appeare) he may have
an action of detinue for the detainer afterward, or upon {atisfaction
made in court, have a writ for their delivery.

(1) Diffrictiones funt infuper rationabiles et non minus

Cap. 4,

graves, .

de Scacesr. acC.  gropter exceffum, e} Quicquid in exceffu aclum eff, lege prf;f:«!éf-

Regift. 97.
22 E 4 26.
1t 4. 2.
2 H, 4. 10,
F:N-Iﬂ. Fg.

Fur. -

For example, if the lord diftraine two or three oxen for xij. d.0f
the like finall fumme, and the owner bring a replevy of the oxen
and the lord avow the taking of them for the twelve pence, &¢. of
his owne {l.cwing hee fhall make fine, &c. or the party may have his
action upoa the ftature.

If the lord diftraine an oxe, or horfe for a penny, if there were
no other diftrefle upon the land holden, the diftreffe 1s not excel-
five, but if there were a fheepe or fwine, &c. then the taking of the
oxe or horfe is exceflive, becaufe he might have taken 2 bealt ©
lefle value,

CAP
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AGNA Charta (1) in fingulis
Juts articulis teneatury tant in bis
guse ad regem pertinmt, quam que ad
" alios (2), et hoc corain jufticiariis
itincrantibus (3) in [ais itineribus, et
. wicecomes in comitatibus fuisy cum opus
 fuerit demandetury et brevia verfus eos
E g:zf contravencrint gratis concedantur
(4) coram rege (§)y vel coram jufti-
ciariis de bancoy (6)y wel coram juf-
lrfffarf:'f tinerantibus, cum in partes
illas vemerint,  Similiter Charta de
Foreflain fingulis fuis articulisteneatur
i (7), et contravenientes per dominum
E recemy cum ConviEll fszi‘fﬂt graviter
| puniantur modo fupraaicio.
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Marlebridge.
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CAP. V.

HE great charter fhall be ob-

ferved 1n all his articles, as well
in {fuch as pertain to the king, as to
other; and that fhall be enquired
afore the juftices in-eyre in their cir=-
cuits, and afore the {Leriff's in their
counties, when need fhall be. And
writs fhall be freely granted againft
them that do oftend, before the king,
or the juftices of the bench, or before
juftices in eyre, when they come into
thofe parts. Likewife the charter of
the foreft fhall be obferved in all his
articles, and the offenders when they
be convict, fhall be grievoully punifh-
ed by our fovereign lord the king in
the form above mentioned.

. This, as hath beene f{aid, was one of the principall caufes of the
E‘fummons of this parliament, and after this enfued great and con-

flant peace and tranquility.

. And where fome have thought, that Magra Charta had not the

 firength of a parliament before this aé, how they miftake it, you
| my reade before in Meagna Charta, cap., 32, and 38.

Magna Charta,

C. 32, 33&

E (1) Magna Charte.] By this time this charter had got the name

6ﬂabli1hment:
Which is the fureft way.
| (3) Coram jufficiariis

123 mra?:z‘f&n.r.]

authority therein.

(4)
 Magna

 Purfue againft them.

* pleas.

(7)

This w

Parliament, ag hath been {aid.

of Magna Charta, and by that name onely is here confirmed.
} (2) Tam in biis quez ad regem pertinent quam ad alios.]

fhort and effe@tuall words, and to avoid all fcruples, the king is ex-
prefly named, and it hath not words of confirmation, but words of
Lusd Magna Charta in fingulis fuis articulis tencatur,

tarticles of Magna Charta efpecially given 1in charge, and en-
quired of, &c. by juftices in eyre, and by this a& they had their

‘Thefe be

Vide cap. itineris, the Cap. Itineris.

Vet. Mag, Cart.
I50. b,

Brewia gratis concedantur.] Writs againft the breakers of Mag. Cart.c. 29,
Charta fhallbe frecly graunted, to encourage fuch as would

- (5) Coram rege.] That is, in the kings bench.
| (6} Coram jujticiariis de banco,] That 1s, in the court of common

Similiter charta de foreffa, in fingulis fuis articulis teneatur, & c.}
as another of the principall caufes of the fummons of thas

CAPF.
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Cap. b

CAP. VL

E Dis autem qui prunsgenitos, et

baredes (1) fuos infra atatem
exiftentes (2) feoffare folent de hxred:-
tate fua (3), ut per hoc amiiterent
domini feodorum cuflodias fuas, provi-
Sfum cfty concordatuing et conccffum, quod
occaftone  hujufmode fally  feaffamenti,
sullus capitalis dominus amittat crfio-

diam [uam. De bisinfuper qui de ter-

¥is fuis (4), quas tradere voluerint ad

terminum annovum (5 ), 1t per hoc do-
miini feoderum amittant cuflodias fuas,
Sfulfa fingunt feoffumenta continentia,
quod cis jatisfaclumeft de [imma fervitit
112 tll1s contents ufque ad terminuin alz-
gucm: 1ta quod [t ad difium termnnrum
felvere tenentur bujufmods feoffats [tum-
ma cligiamn ad valorem terrarum 1lla-
rumsy vel in multe excedentemy ut fic
~ tofl terminum tlium terra eorum revei-
tatur ad ipfos vel ad baeredes fuosy eo
grod nenio eam hro tanto tenere curaret:
provifin cfly concordatuiiny et conceffum,
1t por bujufmod: fraudom nullus capi-
talis domunus  amittat cuflodiam (6)
Srain : veruntamen non licebit eis buguf-
madi feoffatos frne judicio diffeifive (7) :
Jfed bireve hadeant de bujufmad:t cuflodia
Jibi reddenda (8 ), et per tefles i chay-
tis (q) ne hujufmod: fecffamento con-
fentosy wna cm alizs liberis et lezalibus
poniinibus de palriay et per guantiia-
fcrm et valivem tzirement’y et per guan-
titatem funinay quee inde reddi debeant
ooft termiinan priediltum attingatur,
wtrum bujufmode fecffamenta bona fide
Judla futy ain in fraudem, ad auferei-
dum caprtalibis domints feodorumn cuf-
todicm fuam. St were capitales domi-
i ey qudiciion curia in hujtifuredi ca-
Jibus vecuperaverint cuflodiam fuamn,
[falva fit nihiominus hujufmodi feoffatis
actio fua, quo ad terminumy, feu ad feo-
dum recuperandum, quam inde bhabue-

rint cum baredes ad legitimam xtatem

per-

_]y irnplcadifuch feoftees,

S touching them that ufe ¢o .

feoft their cldeft {ons and heirs,
being within age, of their heritage,
for to defraud the lords of the fee of
their wardthips, it 1s provided, accord.
ed, and agreed, that by occafion of any
{fuch feoffiment no chief lord fhall leefs
his ward. [Moreover, touching them
that fain falfe feoffments of their
lands, which thcy will leafe for term
of years, for to defraud the chief lords
of their wards, wherein itis contained,
that they are {atished of the whole
fervice due unto them until a certain
term; fo that fuch feoffecs are bound
at the faid term to pay a certain fum
to the valuec of the fame lands, or far
above; f{o that after fuch term the
land {hall return unto them, or to
their heirs, bccaufe no man will be
coentent to hold it upon the price; it
ts provided and agreed, that by fuch
fraud no chiefe lord fhall lecfe his
ward. Neverthelefs, it fhall nct be
lawful to them to difleife {uch feoftees
without judgement, but they fhall
have a writ tor to have fuch a ward
reftored unto them; and by the wit
nefles contained in the deed of feoft-
ment, with other freec and lawful men
of the country, and by the value o
the land, and by the quantity of the
{fium payable after the term, it {hall
be tryed whether fuch feoftments
were made bona fide, or b
lufion, to defraud the cnie 5
of the fee of their wards. And
the chief lords in fuch calfes reco-
ver their wards by judgement, the
feoffees fhzll neverthelefs have thelr
aftion to recover fuch term O
fee, which they had therein, when
the heirs come to their lawful age:

And if any chief lords do maliciou{-

faining this
cafe



Cap. 6. Marlebridgea

sorvenerinte Bt fi aliqui capitales
Gt feoffatos aligeds malitiosé impla-
citavzrinty  fingentes  cafum  iftdm,
maxime ubi feoffamenta legetziné et bona
fril ﬁm‘i’a_ﬁzcrfﬂf (IX ), 12171¢ ff({;'zzflz'cc’?z-
o froffatis dampna fuay et mifz fue
(10), quas fecerint occafione pread’
placitiy et 1pft alZores per mufericordiam
Traviter puniantir.

ment.

T109

cafe, namely, where the feoffments
were made lawful, and in good faith,
then the feoffees fthall have their da-
mages awarded, and their cofts which
they have {uftained by occafion c¢f the
forefaid plea, and the plaintiffs {hall
be grievoufly pumfhed by amerciae

(34 & 52 H. 8. c. 5. 1 Roll g1. 2 Roll 106, 134. Godbolt 78. p! o2. Fitz. Gard, 79, 102, 152,

6 Reo 760 Dyer 9. 27 H. 2. 4. Fitz. Gard.

33 Firz, Cnlluﬁﬂn, 12, 14y 20, 36: 47+ 11

Rep. 77.

Firz. Gurd. 115. Fitz. Brief, 779. 19 H. 6, . 30. Ejctione cuftodie, Co. Ent. 1833, Regift, 161,

,HT }‘T_, 7. Ca 17-

Robert Walrand penned and preferred this a&, and by aid and
common affent of the greax lords of the realme, obtained to pafTe
it for a ftatute. T his Robert Walrand was learned in the lawes
of the realme, and foonec after this {tatate, died: his fon and heire
conveyed his lands holden by knigiits fervice to his {fon and heire
apparent, being within the age ot 21 yeares, rather trufting his
lind in his fon within age, then in himfielfe, and died, his fon

being il within age 3 and this {tatute which Robert Walrand the:

srandfather had penned and preferred, took firft effe¢t in the heire
of his heire, as Britton reporteth.

The mifchiefe before this firft branch of this ftatute was, that
fuch a feoffment as well in the kings cafe, as in the cafe of a com-
mon perfon, did take away the wardfhip of the heire, as 1t ap-
peare*h by the preamble, and our boolks, becaufe by the common
Wv the heire could not be in ward, unlefie he were 1in by delcent,
:::1}1 tenaunt by knigats fervice to prevent the lord of the ward-
tip, would enfeoffe him or her to wihom the land fhould dcfcend
v the common law. And uvpon this ftatute collufion of this kind
was divided into tvro branches; the firlt was called collufion ap-
parent, upon this firt branch, gui primcgenitos fecflare folent; the
tecond was called collufion averrable, that is to be proved upon
lﬂucz thercupon to be taken upon the fecond branch, De 4iis in-
fuper qui de tervis Juis, &c.

(1) Qws primogenitos et haredes.| Albett the heire be not pri-
meenitns, but an heire female, or male lineall or collaterall, yet
every cf them 1s within the fame mifchiefe; and therefore the
auncient {ages of the law (that [ may fay it once for all) did ever
Pply the remedy to the mifchief; and therefore here this (er)
‘Conjunltive, was by conftrution taken for a disjunétive, wiz. gud
Simngenitos wel barvedes, €5 ¢

I 2 tenant by knights {ervice of land of the nature of borough-
tuzlith infeoffe his youngeft fonne, hec is within this ftatute; for
bares dicitur o hareditate, et fic f¢ fimilibus.

(2) Lufya wtaten exiflentes.] This branch extends not to give
medy for reliefes which is due whes the tenant dieth, his heire
of full age; but by divers ftatutes of later time provifion is made
for reliefe,  And thus much concerning the perion to be infeoffed
Within this firft branch.

im(?) Feoffare Joient de hereditate _/54::_:;_]

Plveth o fce-imple, and therefore 1
IL INST. ‘ K

1. * This word feofare
the aunceitor had made a
leafe

[ 110 ]

Brit- o, 36. an

9 H- 4..- Gr

33 E'I- 6. IS' b-
L;b- 6- fﬂ- 76-
Sir Geo. Cur-~
fons cafe.

17E. 3. reliefe 3.

3'; . 6. 161-
Pi, com. 32,

Rot. clauf. an. 2.
E. 1.n. 14.

Pl. com. ubi fupe.
Hil. 16 L. 1. in
Banco. Rot. 514

Norf, Johannes
de Brampton.

g H. 4. 6.

See the ftat, of
34 H. 3. ¢c. 13%.
verfus finem.
13 Eliz. cap. s.
17 E. 3. 63.
relief 3.

31 E. 2. tit.
coliufion 24.

‘? E.g- tit, rel-ll‘-_ _
4 E. 7. 22. ”‘
a g, Part Inftit.
1. fe€t. 1. for this
word feoffare.

33 H. 6. 14

27 B, 3, 104
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collu. 2g9.
33 H. 6. 14.

¢ 33 H, 6. ubi
fup,

27 H. §. 8. b,

73 H. 6. 16.
L.b. fo.

H . m Stranges
cafey, and Por-
riges cale,

{ 111 ]

r3 H.vo
27 H. 3, g.

1% H. 6. 106,

Jac. 1 8,

fo 164. Mights

cale,

Briton, 5. b,

32 E.3.gad 33+ underftood of a feoffment in fee referving no rent, for that thef |
4 E. z.gard. 119,

. YOI

7
2 E.3.gard. 1.
i

. pocollufam, diam.] By fach fraud, that is, fuch in mifchiefe,

Marlebridge. Cap. ¢,

leafe for life, or a gift in taile to his heire apparent withare.
mainder or without a remainder over of the eftate in taile, it vy
out of this ftatute.

2. ® This aét {peaketh of a feoffement made folely to the heir;
and therefore if a feoffement had beene made to the heire and 3
eftranger, though the fee-fimple were limited to the heires of the
heire, yet 1t was out of this act.

3. ¢ And this is to be underftood of an immediate gift to ths
heire apparent; for if a leafe for life be made, the remainder g
the heire apparent in fee, tlis is no collufion.

4. Though it was not a feoffment, but inured by way of graut;
as 1f the mcine had graunted his mefnaltie to his heire, or if the
tenant or mefne had levied a fine, or fuffered arecovery by confent,
or had made a leafe and releafe, or confirmation, or the like, fuch
conveyances had beene in equall mifchiefe, and therefore within
the remedy.

5. This act extended not to a feoffment to the ule of his heire,
or to the ufe of himfelfe and his heires; for at the common law
the lord fhould not have the wardfhip but of the heire of histe.
nant, that died in his homage, and therefore the ftatute of 4 H.7.
cap. 1 7. was made to remiedy this mifchiefe.

6. 1f the eldelt fon within age purchafe of his father the land
holden by knights fervice for valuable confideration, éona fide, by
fecffrnent or other conveyance, this is within the letter, but no
within the meaning of this ftatute, no more then if he had fold
the land to any other.

7. 1f ceffuy que ufe after the flatute of 4 H. 7. cap. 17. and be-
fore the ftatute of 27 H. 8. cap. 10. of ufes, had enfeofted his elde!t
fon, this was taken within the equitie of this ancient act.

8. When fhall this feoffment be upon this act deemed to beby
collufien 7 The anfwer 1s, after the deceafe of the auncefter, for
then the title of ward{hip accrues, and not in his life time. ;

9. 1f the lord accept homage of the heire apparant (after the |
feoffment made to him by his auncefter) in the life of the aun-
cefter, be fhall not have the wardthip, becaufe he allowed hunto
be his tenant. |

0. But at this day, albeit the father infeoffe his eldeft fon, of
any of his children, though it be found to be made upon collwion,
to defeat the king or other lord of wardfhip, yet the king or other
lord fhall not have but a third part by the ftatutes of 32 and 3
H. 8. of Wills. So note this ftatute altered in part. And thus
much ¢f the manner of the feoffment. |

(4) De biis infuper qui de terris fuis, &c.} This 1s the fecond }
branch of this a¢t concerning collufion averrable, when feoffments |
alrf: m{idc to firangers, whercof here is an example fet downe !l |
tiis act, "

(5) Lui tradere woluerint ad terminum annorum.]

This s (0 be §

fuppofc they are fatisfied for a certaine terme, which fhould &% 4
when the heire fhould come to full age, and then it was conds
tioned that the feoffee fhould pay more then the land was worlh §
and thereupon the heire entred, for that none would give fo great §
a price. 3

(6) Per bujufimodi

L - . o y If E'
ﬂ'ﬂ!fde Hﬂzzﬂf Cﬂﬁf:ﬂ]fi dﬂfﬂfﬂﬂ! ﬂm”fﬂt 'f B
or fuch 103"

conveniencio 4



Cap. 6. Marlebridge.

¢ pretext they have, and fo is this word [fuch] oftentimes taken in
¢ other ftatutes.

* 2 man hold land by knights fervice in cap/ze of the king; and
. other land of a fubject by knights {ervice, and maketh a feoffment
: by collufion of the land holden of the {ubjeét, and dieth, his heire
. within age, the king fhall not take advantage of this ftat. for he
is not dominus of this land; but in this cafe the king is relieved
by the ftat. of 34 H. 8. c. 5. werfius_finem ejufid. allus.

(7) Peruntamen non liceat bujufinodi feoffatos fine judicio diffeifire.’]

i Hujumod:i feoffatos, {uch feoftees. And yet the feoffees of the
* feoffees upon the fame collufion are taken to be within this ftatute;
' butif the feoffees in the life of the auncefter make a feoffment in
| fec bona fide, and then the tenant dieth, his heire within age, the
. lord fhall not have any aftion upon this ftatute, for that the collu-
. fion continued not untill the death of the tenant; butif the tenant
' had died, his heire within age, and then the feoffees had infeoffed
others bona fide, yet the lord fhall recover the wardfhip, becaufe the
lord by the death of his tenant was once intitled to his action;
but yet in fome cafes the lord fhall enter upon the feoftee.
. It the tenant 1nfeoffe a firanger upon collufion, and that ftranger
fecfte the heire in the life of the tenant, and then the tenant
~dieth, the lord may enter upon the heire, becaufe no writ of right
of ward lyeth againft the heire; and therefore the lord fhall enter
upon the heire, being feoffee : for otherwife he fhould be without
remedy, the words of the writ of ward being Pracipe A. quod red-
at B, cuflodiam terra et haredis C. qua ad ipfum B. pertinet, E5c.
foas this writ is ever brought againft a firanger.

If the tenant infeoffe the villein of the lord upon collufion, and
dieth, his heire within age, the lord fhall enter upon this feoftee;
fouf the lord fhould be driven to his ation againft the villein,
it fhould amount to an enfranchifement; and ftatutes muft be {o
¢onftreed, as no collaterall prejudice grow thereby.

Alfo the heire of the feoffee is within this ftatute; and if the
feoffee dieth, his heire within age, the lord fhall have his writ of
Ward againit the heire, who fhall not have his age, but the lord
ﬂm]! recover againft him by this aét.

The ftatute faith, JSeoffates, and yet conufees of fines, and all other
nveyances are within this ftatute.

And here it appeareth, that the ancient law did ever favour him
't Came by title, and put him that right had to his a&tion.
" If‘ the father had made a feoffment for the maintenance and
Welihood of his wife, preferment of his daughters, or of his
}_”Uﬂger_fons, or for the payment of his debts, and after had in-
nf;ﬂffed his heire apparent, this was holden no collufion; for every
anﬂl by the law of God and nature, oucht to provide for his wife
o ldren, and he is worfe then an 1nfidell that doth not pro-
nugehtﬁi(}hlsb family: and by the law of God and of nations debts
iyt C paid: Nemini quicquam debeatis, nifi quod invicen
5,,‘ NUW b}_f the faid ftatutes of 32 and 34 H. 8, where the ténant
PRnights (ervice doth infeoffe others to any of thefe three in-
K 2 tents,

th

¥ conveniencie, and therefore all other fraudulent feoffments tending
¥ 1o the fame end are within this ftatute, whatfoever colourable

I11X

It 1s the opinion of Huls juftice, and of Gafcoine g H, 4. 6.
£ chiefe juflice of England, that by the words and purview of this
* flatute, 1t holdeth only betweene lord and tenant; and therefore if

13 H. 6, 16.

31 E.3. garda29.

23 H. 6. ;6.

F.N.B. f39,

[112 ]

13 E, 3. covenat
7.

-—

~ H. 4. 18,
iz H, 4. 16.
1 Part Inttic.
{2kl 472,

33 H. 6. 14,
Dier 10 El.
ab6o.

3 Eliz. 191.
20 Eliz. 361-
19 Eiiz. 276,
5 Mar. 148.
Lib. 6. fo, 75.
Sir Geo. Cur~
fons cafe,

* Gee Sir Geo,
Curlons caf-

sbi fupra.
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] N placito vers commui de cufiodiss

" (1), frad magnam diffriiitonen non
veireriitl deforciateres (3 tunc bis vel
fov o iterctur Oreve pradicium ad ter-
7000005 quibus fler: poterity infra medie-
toten: aqint [rquentisy it quod fingulis
vicibus leoat’ breve in pleno comitaiu

[

nift o’ ubi prous inventus fuerit defor-
Ftibi publice denuncictur, ut
veniat ad diem  fibz prafixum.
S ipfe extunc fe fubiraxerity ita quod
infra medictarem annt prediél’ refporn-
Juirus nsn venerity HEC Vicecomes eunz

Citor

1l -~
i -

Marlebridge. Cap. 1,

tents, wix. for the livelihood of his wife, preferment of his chil.
dren, or payment of his debts, the heir fhal be mn ward for his
body, and for the thifd part of his lands fo conveyed, whereby the
common law was changed in that behalfe.

Of land: holden by knights fervice devifeable by cuftome, no
collufion could have been averred upon a devife by will ; the fame
law, if c¢fiuy gue uji had devifed the ufe by will; but now that i
altered by the fiatute of 3.4 H. 8. c. 5. .

(8) DBrewve kbabeat de bujufinodi cufiodia reddenda.} "This writ is
a writ of right of ward, and when the lord hath recovered the
ward(hip agalnft the feoffce, the frechold and inheritance is Jeft
in the fcoffce, and not reftored to the heire, and therefore if the
oardcin commit walte, the fame is difpunifhable, for the feoffee
cannot have an a&tion of walte againit the gardein in this caf,
And the lord upon this ftatute could not feife the body of the heire,
or have a ravifhment of ward, before he had recovered the land
in a writ of right of ward, for therein ought the collufion be firt
tryed, becaufe unlefle that were found according to this fatut,
there is no caufe of wardfhip by this act.

(9) Lt per tefbes in cartis.] Note, the deed 1s not here denyed,
and yct proces to be awarded againit the witnefles. For this fee
the firft part of the Inftitutes. Fide pofiea, cap. 14.

(10) Adiudicentnr feoffatis damna fua et mife Juce.] Thi#s 15 the
firlt ftarute that mave the defendant damages and cofts if 1t were
found for him, and the lord to be grievoufly amercied, and many
other flatutcs have followed this example: and where this fatute
faith (maliticse ) implacitaverint, if the matter be fained, and with-
out jult ground, the law implyeth malice in this cafe.

(11Y Fingentes cafion iffum maxime ubl froffamenta legitima et boe
Sfuita fue”.] There is no greater injuflice, then when under c-
lcur of jutlice mnjury is done, |

iulel litigant in foroy non ut aliquid lucvenmtur, fed ut wevent alis.
Therefore juitly did this a&, which gave an adtion in a new cat,
give dammages and cofls to the defendant, if he were malicioully
vexed thereby without good caude.

CAP. VIL

-

N a plea of communi cuftodia,if the
deforceors come not at the grea
diftref, then the fzid writ {hall be re-
newed twice or thrice, at fuch terms
as itinay be done within t_he 1111;“—'
year following, fo that every une tlic
vorit fhall be read in the open county
(if the deforccor be not found before)
and thcre openly be pmcla_lm_ed; ’fh?t
he may come at the day limited: -g.
that if he abfent himfelf then, & 1
come not to anfwer within the fal

‘ ) ¢
half year, nor the fheriff cannot %:s

.92_‘.3{ 5l

1nVerITe



Cap. 7.
snventre poffit (5 ) per quod corpus fuum

habere non poffit (4)s coram jufliciarizs
(6), ad refponndendum fecundum legem
ot confuctudinem regniy tunc (tanguam
rebellisy et fe jufticiari non permittens )
amittat feifinam bujufmodi cuftodice (2.),
falva fibi alias actione [ua, [i forte jus
Labeat ad eandem. In caftbus auterr
ubi cuflodice pertinent ad cuflodes (7),
hereduminfra etatem exifientium ver-
fus cuflodes 1/ petatur cuftodia que
accidit haredibus illis tanguam pert:-
wens ad eorum hareditates: cof nou
amittant hujufinodi heeredes infra wta-
rem exifientesy, hareditatem [uam per

ncoligentian, wvel wvebellionem [uorum

ciffodum, ficut in cafu prediéto, fed

currat lex communis eodem modo quo
piius cuirere confucvit.

Marlebridge.
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his body, to have it before our juf-
tices to an{wer according to the law and
cuitom of the realm, then as a rebel,
and fuch a one as will not be juftified,
he fhall leefe the feiflin of his ward ;
iaving to him his altion at another
time, 1f he have any right to the {ame.
But 1n {fuch cafes, where the ward-
fhips belong to the guardians of wards
being within age, and where the guar-
dians demand a wardthip which be-
longcth to the heir, or as appertain-
12 to their inheritance, fuch heirs
witniin age fhall not leefe their inhca
ritance by the negligence or rebellion
of their guardians, as 1n the cafe
afore rehear{ed; but let the common
law run in like manner as it hath been
accuftomed to do.

(13 Ed. 1. ftat. 1, c. 35. 12 Car. 2. ¢, 24.)

(V) I placite communi de cuffodiis.]

ward, that 1s, in a writ of right of ward, or In an ejeifent de

_3 :Tr'ﬁ’.

30 E. 3: TO

24 E. 5. 33
2 H. 4. 1.

In the common plea of

In the chapter going before, remedy was c¢iven to the lord for

wardfhip, where there was none due to him by the commmon law:
in tiis chapter more fpeedv remedy is given to the lord, as weli
when the lord hath right by the cemmon law, as by the next pre-
cedent chapter.

Before the making of this flatute, the proces in the writ of

viard was {ummons, attachment, and diftrefle infinite, and the fhe-
riiie would many times rcturne {mall iffues, and {o the lord was
greatly delayed, and if the heire came to full age, hanging the
witt, the writ abated, which was mifchievous.

Now this {tatute provideth, that 1f the deforceours come not at

tie grands diftrefe, that after the returne thereof a diftrefle with
prociamation fhall be made in the county by fixe moneths, and if
hee Appeare not, judgement fhall be given againft him, {aving to
him his right at another time, [Z inde logui veluerit : Weltminit. 2.
Cip. 35. prelcribeth but three moneths.
Inarefummons of gard upon the ftatute of W. 2. a proclama-
ton fhall be awarded upon this ftatute, for it is in equall mifchicfe,
but in a ravifhment * of gard, no proclamation fhall be awarded,
fm‘_that action 1s formed, and given by the [tatute of W. 2.cap. 335.
which was but trefpafle at the common law.

(2} Amirter Jeifinans bujufmodi cuffodiw.] If the defendant 1n a
YTt of ward make default at thé returne of the diftrefle with a
Ploclamation, judgement fhall be given for the plaintife againf
:hf: durgrccour to recover the ward and damages, and have a writ
‘Y enquire of the damages; and yet this a¢t {aich, that he thall lofe
;é‘f leifin of caltody, and fpeaketh not of damages, but in this
“Hon the plaintife fhould recover damages at the common law.

K 3 In

g E. 4. go.
18 E. 3.
{cire fac, 10.

o E. 3. 13.

3 H. 4. 4.5.

16 E. 3. Pro-
clam. 4. 30 L. 3.
10.14. E.3.Procli,
8. 10 L. 3.
gard 133,

2 H. 4. 1.

30 E.3. ro.

22 E. 3. 8,

14 . £y

Proclam. 7

[ 114 ]
7E.3.22.¢5E.3,

Daimages 113,
13 E. 3. Judgee
ment 155,

24 B, 3.
Damages g.

24. E. 33,

4 E. 3. 20.
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X7 E{ 3+ 70, In a writ of ward againft two, at the grand diitrefle one of
14 H. 4. 37. qult 1nt
wE lém- thein appeared, and the other made default, the plaintife prayed

a diftrefle with a proclamation, and it was dewnied, for the body is
not feverable, and therefore the plaintife cannot have judgement
to recover the moity of the body, otherwife it 1s of the land, for
that 1s feverable.

(3) Non wenerint deforciatores.) 1If in a writ of ward, the de.
fendant vouch, no proclamation fhall be awarded againft the
vouchee for two caufes. 1. The f{tatute extendeth onely to the
{uite of the plaintife, and this 1s the foite of the defendant againtt
the vouchee, 2. The ftatute provideth that proclamation fhall
be awarded againft the deforceors, and the vouchee 1s not de.
forceor.

(4) Quod corpus fuum habere non poffit.] This 1s to be under-
ftood, that there 1s no default in the theriffe in retourning of good
iflues, {o as by that meanes he might have his body to appeare, for
the fheriffe cannot arreft him.

(5) Nec wicecomes eunt inwenive non poterit.} ‘This muft be un.
derftood of the theriffe 1n that county, where the onginall s
brought, for no other fheriffe 1n another county upon a teflatum,
(¢, fhall make proclamation, but there procefle lieth, as it wasat
the common law,

(6) Coram jufliciariis.] 'This 1s before the juftices of the
court of common pleas, and that court being particularly named,
this aét extended not to jultices in eyre, as 1t 1s {faid 1n our books.

(7) 1n cafibies ubi cuflodice pertinent ad cuflodes.] 1f one demand
a ward againft me, which I claime by caufe of ward, he fhall not
have procefle upon this ftatute, left by negligence or collufion of
the gardien, the heire within age may be prejudiced, but therein
the procefle fhall be at the commion law.

clam. 5. & 10,

9 E. q. 38-

17 E. 3.
Proclam. q.

33 E. 3.ibid, 39

s7 E. 3. 70, 71.

3 E 31 PI’OCI. 17!
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1 L L Fautem qui pro iterata diffeifina

(1) capti fuerint et detentiy non de-
liberentur fine fpeciali precepto diming
regisy et hoc per finem cum domine rege
tnde faciend’ pro bujufmodi tranfore/-
frone fua. Bt fi compertum fucrit (2)
quod vicecomes alitev eos deliberaverit,
propter hoc graviter * amercietur, et j1-
Dilominus i gui per wvicecomitem [fine
preecepto domint regis, fie deliberantur,
bro fua tranfzreffione graviter punian-
fur.  Merton cap. 3. Weftmintt. 2.
cap. 26.

T HEY which be taken and in-

prifoned for redifleifin, fhell not
be delivered without fpecial com-
mandment of our lord the king, i_lﬂd
{hall make fine with our lord the kg
for their trefpals.  And if it be found,
that the therift delivereth any contrary
to this ordinance, "hefhall be griev=
oufly amerced therefore ; and never-
thelefs, they which are fo delivered
by the fheriit without the king’s com-
mandment, fhall be grievoully pu-
nithed for their trefpals.

(I H. 3.f. 1. Raft, 10, 5481 V. N. B. 109, ¥. N. B, 1833 139- 20 H. 3 €. 3 Regiﬁ' :'36'

1:_‘ Edl .Il 1*1‘1:- I-I Cl 16.}
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Cap. 9. Marlebridge.

The ftatute of Merton, cap. 3..as hath been faid, gave the re-
Jifleifin, and poft diileifin, the words of which ftatute being, fn pri-
fona domini regis detineantur, quoufque per dominum regem, vel aliguo
alio modo deliberentur.  Upon thefe words, wel aliguo alio modo delibe-
rentur; they were delivered by the common writ de bomine reple-
giando, for the liberty of a free-man is {fo much favoured in law,
25 there is ever a benigne interpretation made for the benefit
thereof. Now this ftatute doth enaét that they fhall not be de-
livered fine fpeciali praccepto domini regic, that 1s, by the kings
writ reciting the fpeciall matter, and for a fine with the king
therefore to be made. And he that 1s attainted in a rediffeiflin,
and in prifon, this fine that this a&t {peaketh of, as {fome have
{aid, ought to be aflefled 1n the chancery, to which end he muft
have a certiorari to remove the record thither, and out of the
chancery to have his writ to difcharge him : for fine fpeciali pra-
cwpte domini wregéis, 1s intendable by writ (fay they) in the
chancery.

And therefore if one be attainted in a rediffeifin, and i1s at large,
the party may have a certiorari to remove the record into the
court of common pleas, and by capias out of that court he may
be taken: and fome doe hold, that this court cannot aflefle the
fine, nor make the {peciall writ.

But certain it 1s, if a man be attainted before the fheriffe in a
redifleifin, and taken 1n execution, becaufe he cannot be delivered
by this at without a fpeciall commandement of the king, he may
fuc a certiorari to remove the record before the king in his bench,
in which court after he hath made fine, he 1s thereupon to have a
writ for his delivery, recising the fpeciall matter, which 1s the {pe-
cill commandement that this aét f{peaketh of, which appeareth
in the Regifler, and F. N, B.

(1) Proiterata diffeifina.] This doth extend as well to the poit
diffeifin, as rediffeifin. .

(2) Et fi compertum fuerit, &c.] That is, by way of indi¢tment
and conviCtion of the fheriffe, and fo 1t is of the party, that pro-
cureth himfelfe to bee delivered in that manner alfo: but no ation
can be grounded upon this aét,

CAP. IX.
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Merton, cap. 3.
Regift. 206.
Mirror, cap. §.
3 3.

B:aton,lib. 1,

fo. 154.
F.N.B. 66.

Dier 36. H. 3-
6o, 61.

18 H. 3. 1.

18 H. 8. ubi fus
Pra‘

Regift. F.N.B.
190, f. & 242 b,

DE Jeélis (1) vera faciendis ad cu- F OR doing fuits unto courts of

riam magnatum, vel ad curiam great lords, or of meaner perfons,

af:ﬂrm}z dominorum fpfarnm curfarum,
de ctero Sic obfervandum eft, quod
?EH.HHI qui per cbarmmﬁ'qﬁ?fﬂf ‘ﬂ: df/:-
ingatur de caetero ad hujufmods [eétam

faciendam ad curiam domini fut, nift

ber formam feoffamenti fui fpecialiter
eneat s _ar'd fectam  illam faciendam
(2)- Hz.f autem exceptf.f quorum an~

teceffores, wel 1pfumenty, hujufmodi feéiam

f ere Cﬂﬂfuewmnr ante primam lrens-

freta<

from henceforth this order fhall be
obferved, that none thatis infeoffed by
deed, from henceforth thall be diﬂ:ram_-
ed to do fuch fuit to the court of his
lord, without he be fpecially bound
thereto by the form of his deed: thefe
only except, whofe anceftors, or they

" themfelves, have ufed to do fuch

{uit before the firft voyage of the faid

king Henry into Britain, fithence
4 which
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fretationcm preedifli domini vegis Hen-
rici 1n Britanniam (3), a tempore cu-

Jus transjretationis elapfi funt xxxix.
anni ot medictas upins annt ad tempies

quo  hujufmod: conflituiiones fuerint

Statute.,  Similiter nullus feoffatus a
tempore conqueflus fine charta velaliguo

alio antiguo fecifamento diflringatur
ad hujufmoedr feclam faciendam nift

ipfemnety vel antecefferes fui eam facere

confucverunt ante primam transfreta-

tionem pradiciam (4): qui autem per

chartan: pro czrts fervitio (§), velut

pre ulero ferwitio tot folidorum annu-
atim pro omni fervitio folvend’ feoffati

Jeirty ad hujufinedt feslam vel ad aliud,
contra forman feoffamentt fuiy de eato-

ro o tencantur.  Etfi hareditas ali-

qra (0), de qua tawtum unica fella

dedeatury ad pinves paircdes participes

cjufdem  Deereditatis  devolvatur, ille

vere qui kabet emittam pariem (7))

beoreditatis iliusy unicam faciet fecian

pio fect participibus fuis, et alii parti-
cipes fur pio portione fuay coniribuait

ad fectam tilam facicidam. Bt [ plures

Jeflat: fucrinl de bareditate aligua,
dc qua taimen unrea feéla debeatury do-

ninus s feodi wnicam feZam inde

babeat (8)y nec poffit de prediita haere-

ditate mift unicam feclam exigere, ficut

prius inde fier: confuevit.,  Et fi frof-
Jfatr warrantum, wel medinn non ha-
veant (Q), gui inde cos acquictare de-

beaty tunc omnes 1lli feoffatiy contribu-

ant pro portione{ua ad fectam illam pro

cis faciendam. St autem contingat,

q:eod doniini (1Q) curiarumtenentes fuos

contra hanc conflitutionem, pro hujuf-

modt fecta diffringant, tunc ad querimo-

nicm tenentium  illorum attachientir

eoruimn dominty quod ad curiaiiregis ve-

niant ad brevemn diewi, ind, refponfuri,

et nnicum inde habeant effonsum [i fue-

rint 11 vegno, et incontinenter delile-

rentnr conquerent: averia fua, five alic

wiffviciionesy hac occafione falicey ot de-

Liberate, remaneanty, donec placitum

ende inter eos terminetur. Et fi domi-

i curiarum, qui hujufinodi di firictiones

Jecerint,

Marlebridge.

which nine and thirty years and ap

Cap. g.

half are pafled, unto the timethat thefe
ftatutes were enaéted. Likewife from

" henceforth nonethat 1s infeoffed with.

out decd, from the time of the con-
queit, or any other ancient fecff-
ment, fhall be diftrained to do fuch
fuits, unlefs that he or his anceflars
ufed to do it before the faid voyage,
And they that are infcoffed by deed
to do a certain fervice, as, for fervice
of fo many fhillings by year, to be ac-
quitted of all fervice, from henceforth
fhall not be bounden to fuch fuits, or
other like contrary unto the form of
their fcoftment.  And if any inheri-
tance, whereot but one f{uit is duc,
defcend unto many heirs, as unto

parceners, whofo hath the cldett
part of the inheritance, fhall do
that one f{uit for himfelf and his

fcllowsy, and the other coheirs fhall
be contributaries, according to their
portion, for doing fuch {uit. And i
many feoftees bc {eifed of an mbheri-
tance, whereof but one {uit is due,
the lord of the {ce fhall have but that
ona {uit; and {hall not exadt of the
faid inheritance, but that one fuit, as
hath becn ufed to be done before.
And if thofe feofiees have no warrant
or mean which oughtto acquit them,
then all the feoffecs, according to theiy
portion, thall be contributaries for
doing the {uit for them. Andif it
chance that the lords of the fee do
diftrain their tenants for fuch fuuts
contrary to this act, then, at the com-
plaint of the tenants, the lords fhall be
attached to appear 1n the king’s couit
at a fhort day, to make anfwer there-
to, and fhall have but one cilom
thercin, if they be within the realm;
and immediately the beafts, or other
diftrefles taken by this occafion, ﬂla”'
he delivered to the plaintiff, and {0
thall remain, until the plea betwixt
them be determined. And if the

lords of the courts which took difs

trefles, come not at the day that they
. . weld



