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A PROEME

TO THE .

SECOND PART of the INSTITUTES.

N the firt part of the Inftitutes, following thtleton
1 our cutde, we have treated of fuch parts of tHr: COMm-
mon laws, flatutes, and cuftomes, as he 1 his three books
hath left unto us. We are in this fecond part of the Infti-
tutes to fpeak of AMugna Chartn, and many ancient and
other {tatutes, us in the table precedent doe zppeare.

Lt 1s called Magna Charta, not that it is great in quan-
tity, for there be many voluminous charters commonly
palled, fpecially in thefe later times, longer then this 1s;
nor comparatively in refpect that it is greater then Charta
de Forefta, but in refpelt of the great nnportance, and
weightinefle of the matter, as hereafter fhall appearc: and
likewife for the fame caufe Charta de Forefle, is called
Magna Charta de Forg/i’a, and both of them are called
Magne Charte libertatum Anzlice.

King Alexander was called Alexander Magnus, not in

. A 4 refpect

Marlb, capn. 3.
Infpex. 25 E. 1,
12 H 3. Nexnten-
tia laru ﬁtper
churtas Bradct.
lib. 3. fol. 291,
& lib ¢ foledig.
Mirror, cap. §
Regiftr.

8 L. 3 Ifin’
Pick. Rot, 43.
Atons cafe,
rRot. Pat. 2o.
Marc:i 1 E. 3. de
perambulatione
for’ in com’ kf-
{fex. Rot. Parl.
vy A E. 3- ou. 361
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refpect of the largenefle of his body, for he was a little mans,
but in refpect of the greatnefle of his heroical {pirit, of whom
1t might be truly faid,

Mens tamen in parvo corpore magna fuit;

fo as of this great charter it may be truly faid, that it is
MATHUMN 11 ATV

And it 1s alfo called Charta libertatim regni; and upon
oreat reafon it 1s fo called of the eftelt, quia liberes facit :
fometime for the {ame caule, communis libertas, and le chartre
des franchifes.

T'liere be four ends of this great charter, mentioned
in the preface, wiz. 1. The honour of Almighty God,
&c. 2. The fafety of the kings foule; 3. The advance-
ment of holy church; and 4. Thhe amendment of the
rcalme: foure moit excellent ends, whereof more fhall be
{aid hereafter.

By charter bearing date the 11. day of February, in the
g yveare of king H. 3. and fecondly, by that charter efta-
blithed by authority of parliament then fitting, and fo entred
into the parliament roll; the witnefles to the faid charter
were JI. lords fpiritually viz. Stephen Langton archbithop
of Canterbury, E. bithop of London, I. B. of Bath, P. of
Winchefter, H. of Lincoln, Robert of Salifbury, W. of
Rochefler, W, of Worcetter, 1. of Ely, H. of Hereford, R.
of Chicefter, Williamn of Exeter, bifhops. The abbot of S.
Edes, the abbot of S. Albons, the abbot of Battaile, the ab-
bot of 5. Auguftines in Canterbury, the Abbot of Evefham,
the abtot of Weftminfter, the abbot of Burghe S. Peter, the
abbot of Reading, the abbot of Abindon, the abbot of
Malmeibury, the abbot of Winchcombe, the abbot of Hyde,
the abbot of Certefey, the abbot of Shernborn, the abbot of

- Cerne, the abbot of Abbotebury, the abbot of Middleton,

the abiot of Sclbie, the abbot of Cirencefter; and 33. of
the nobility, viz. Hubert de Burgo chiefe juftice of Eng-
| *. ‘ - land,
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land, and 32. earles and barons, viz. Randall earle of Chef-
ter and Lincoln, William earle of Salifbury, William earle
Woarren, Gilbert of Clare earle of Glocefter and Hertford,
William de Ferrars earle of Derby, Willlam Mandevile
earle of Ilflex, 11. de Bigod earle of Norffolk, William earle
of Albemarle, H. earle of Hereford, John Conftable of
Chefter, Robert de Ros, R. Fitzwalter, Robert de Vipount,
William de Bruer, R. de Mountfitchet, P, Fitzherbert,
William de Aubeine, Robert Grefly, Reignald de Brehus,
John de Movenne, J. Fitz-Alen, Hugh de Mortimer,
W alter de Beauchamp, William de S. John, Peter de Molo-
lacu, Brian de Lifle, T'. de Multon, Richard de Argentein,
Jeffrey de Nevill, William Maudint, John de Baalim, and
others.

‘T'here were many of the great charters, and Charta de
Forcfta, put under the great feale, and fent to archbithops,
bifhops, and other men of the clergie, to be fafely kept,
whereof one of them remain at this day-at Lambeth, with the
archbithop of Canterbury.

Alfo the fume was entred of record in a parliament
roll.

And after king E. 1. by at of parliament did ordain that
both the faid charters fhould be fent under the great feale,
as well to the judtices of the foreft, as to others, and to all
fheriftes, and to all other the kings officers, and to all the
cities through the realm, and that the fame charters fhould
be fent to all the cathedrall churches, and that they fhould be
rcad and publifhed in every county four times in the yeare
in full county, wiz. the next county day after the feaft of
S. Michael, and the next county day after Chriftmas, and the
next rcounty day after Fafter; und the next county day after
the feaft of S. John.

It was fqr the moft part declaratory of the principall
grounds of tue fundamentall laws of England, and for the
refidue it is additional] to {upply fome defects of the common

law ;

Tlre great proviw
dence and policy
for prefervation
ﬂfitﬁ

25 E. 1. cap. 1¢

25 E- I. CaP- 3-
23 E. 1. ca. 2.
& 17.

The quality,
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law; and it was no new declaration: for king John in the
17 yeare of his I_jaigne had granted the like, which allo was
called Magna Charta, as appearcth by a record before this
great charter made by king H. 3.

Home ue (ucy’ maordarc apud Weflmonaficrium des ierres

771 aueter colntic, €Ay ceo ﬁ} encorit’ leflatut (e ﬂfﬁg?:ﬁ Charte

finoin que ila affifa femel interminata fuit coram jufi:c,

Alfo by the faid alt of 25 K. 1. (called Confirm” Chartar’)
it is adjudged in parliament that the great charter, and
the charter of the forelt fhould be taken as the common
Law.

Scon aftcr the making of this great charter, the young
king by evill counfell fell into great miflike with it, which
Hulbert de Davgo  fumimus  gufliccarins Auglie perceiving
( who in former times had been a great lover, and well de-
ferving patriot of his country, and learned in the laws (for
Rot. clanf. 11 H. 3. membr. 44. 1 finde that he, and many
others werc juftices Itinerant in g H. 2. and 1 bave fecn a
fine levied before him, and fixe other judges, between Ste-
phen de Wamcelle, and the abbot of Hales) yet meaning to
make this a ftep to bis ambition (which ever rideth without
reines) perfwaded and humored the king that he might avoud
the charter of his father king John by durefle, and his own
oreat charta, and Gharia de Forefla alfo, for that he was
within are when he granted the fame, whereupon the king
in the 11 yeare of his raign, being then of full age, got one of
the great charters, and of the foreft into his hands, and by the
counfell principally of this Hubert his chiefe juftice, ata
councell holden at Oxford, unjuftly cancelled both the faid
charters, (notwithftanding the faid Hubert de Burgo was
the primier witnefle of all the temporall lords to both the faid
charters) whereupon he became in high favour with the
king, infomuch as he was {oon after (viz. the 10 of Decem-

ber, in the 13 yeare of that king, created to the higheft dignity
that in thofe times any fubjeét had) to be an earle, w7z, of
Kent.
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Kent. But foon after (for flatterers and humorifts have no
ure foundation) he fell into the kings heavy indignation,
.nd after many fearfull and miferable troubles, he was julitly,
and according to law fentenced by his peeres in open par-
liament, and juftly degraded of that dignity which he unjuftly
had obtained by his counfell for cancelling of Magna Charta,
and Charta de Forcffa.  And the king by his charter granted,
Drod nos firmiter I integre tenchimus judicium de Huberto de
Burgo per barones diélum ; he was buried in the Frier Predi-
cants where VWhitehall 1s now builty {0 as no monument
remains of him at this day.

In this advice Hubert de Burgo either diffembled his opi-
nion, or grofly erred (as ever ambitious flattery bedazles the
cye, even of them, that be learned) firft, for thata king can-

not avoid his charter, albett he make it when he i1s within

age, for in refpect of hisroyall and politique capacity as king,

the law adjudgeth him of full age. Secondly, it being done

by authority cf parliament, and enrolled of record, it was

ftrange that any man {hould think that the king could avoid

them in refpect he was within age. Thirdly, it was to no

end to cancell one where there were fo many, or to have
cancclled all, when they werc of record in the parliament
roll, or to have cancelled roll and all, when they were, for
thc moft part, but declaratories of the ancient common

laws of England, to the obfcrvation, and keeping whereof,

the king was bound and fworn.  What fuccefle thofe potent

and opulent {ubjelts, Hugh* Spencer the father, and fon
had, for giving rafh and evill counfell to king E. 2. enconter
la forme de la. grand chartrey I had rather you thould read
then I fhould declare.

After the making of AMagna Charta, and Charta de Fo-

refia, divers learned men in the laws, that I may ufe the words

ok the record, kept {chooles of thelaw in the city of London,
and tauzht fuch as reforted to them, the laws of the realme,

taking their foundation of Magna Charta, and Charta de
‘ Forefia,

Rot.clauf. 17 H,
3. M. J. & 2.
Rot. l‘*‘at._‘xy H.
2. M. T.1Ergo
& x2.

Exilium turgonis
la Spencer pais

& filiis

Rot.clauf.anno
19 H. 3- ITle 220
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Foreflay, which as you have heard, the king by ill advice

fought to impeach.

The king in the 19 year of his raign, by his writ, com-
manded the maior and {heriffes of London, Quod per totan
civitatem London clamar: faciant & firmiter probiber:y ne
aliguis fcholas tencns de legibus in eadem civitate de ceatero
sbidem leges doceaty & [t aliguis 1bidem freerit bujufmodi fcholas
1erensy ipfum finte dilatione ceffare fac’s efle Rege, . 11 die
Decembiisy anno regni fui dectimo nono.  But this writ took no
better cffect then it deferved, for evill counfell being removed
from the king, he in the next yeare, viz. in the 20 yeare of
his raigne compleat, and in the one and twentieth yeare cur-
rent, did by his charter under his great feale confirme both
Aagna Chartay and Charta de Fereffa, he being then 29
vears old.  And after in the 52 yeare of his raigne eftablifhed
and confirmed both the faome by act of parliament, with the

claufe, D¢l contiravenientes per dominum vegem, cum con-
vidtl frerinty riraviter puniantur. Hereby thall fome opinions
and refoluticns in our books be the better underitood, which
(heak of alienatiens without licen{e before or after 20 H. 3.

which veare was named for that the king then confirmed the
faid great charter, and in like manner did king E. 1. by act
of parliament in the 25 year of his raign: and the faid tewo

charters have been confirmed, eftablifhed, and commanded
to be put 1n execution by 32 feverall acts of parliament in
all.

This appeareth partly by that which hath been faid, for
that it hath {o often been confirmed by the. wife providence of
fo many acts of parliament,

And albeit judgements in the kings courts arc of high
recard in law, and judicia are accounted as juris dicla, yet
it 1s provided by a¢t of parhament, that if any judgement be
given contrary to any of the points of the great charter, or

Charta de Forefla, by the juftices, or by any other.of the~
kings
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kings minifters, &c. it fhall be undone, and holden for
nought.

And that both the faid charters fhall be fent under
<he great feale to all cathedrall churches throughout the
realm there to remain, and {hall be read to the people twice
cvery yeare.

The higheft and moft binding laws are the ftatutes which
are cftablifhed by parliament; and by authority of that higheft
court it is enacted (only to fhew their tender care of Adagna
Charta, and Charta de Iorefle) that if any flatute be
made contrary to the great charter, or the charter of the
foreft, that fhall be holden for none: by which words
all former {tatutes made againft either of thofe charters
are now rcpealed; and the nobles and great officers were
to be fworn to the obfervation of Magna Charta, and Charta
de Forefla.

Magna fuit quondam magne reverentia charte.

We in this fecond part of the Inftitutes, treating of the
anctent and other ftatutes have been inforced almoft of ne-
ceflity to cite our ancient authors, Bralton, Britton, the
Mirror, Fleta, and many records, never before publithed in
print, to the end the prudent reader may difcerne what the
cemmon law was before the making of every of thofe {tatutes,
which we handle in this work, and thereby know whether
the ftatute be introduory of a new law, or declaratory of
the old, which will conduce much to the true underftanding
of the textit felfe. We have alfo fometime in this and other
parts of the Inflitutes, cited the Grand Cuftumier de Nor-
mandy, where it agreeth with the laws of England, and fome-
time where they difagrece, ex diametro, Being a book com-
pounded as well of the laws of England, which king Edward
the Confeflor gave them, as he that commenteth upon that
book teftifieth (as elfewhere we have noted) as of divers
cuftomes of the duchie of Normandie, which book was com-

pofed

25 E. 1.

ubl ftl‘JI'ih

42 E. 3+ cape I,
25 E. } ubt
{upra.
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pofed in the raign of king H. 3. v/z. about 40 yeares aftes
the coronation of king Richard the firft, 3 Septembris anno 1
of his raign, anno Dom. 1 18g. about 133 yeares after the
See that book cap. 22. fo. 29. a. and the com-
ment upon the fame, & cap. 112. In which Cuftumier a
creat number of the courts of juftice, of the originall writs,
and of many other of the titles of the laws of :.ngland, are not
{fo much as named or mentioned. And {eeing we have in
thefe, and other parts of our Inititutes, cited the laws and
flatutes of divers kings before the conqucft, and in the
Conquerors time, we have thought good for the eafe of the
rcader, to fet down the times wherein thofe kings lived, and

dececaled,
ceafed 726.

Inas began to raign anre Llom. 689. and de-
Aluredus, alias Alfiedius, alias Elfredus, began
Of this Alured

it is thus written, Aluredus acervimi ingenit princeps per

to raigh amnng Dent. 872. and deceafed ge1.

Grimbaldum & ?abamzem dollffimys monaches tantum in-

Slruétus offy ut in brevi lrovum omnivin nctitiam haberet,

totumgie novum & wetus Leflam-ntum in enlogiam Anglice
gentis tiaufmutaret /cujus trauflationis pars nobis feliciter
accid. t. )
humane knowledge, by the perfwaflion of thole two monks
founded the famous univerlity of Cambridge. Edwardus,
fon of the faild Alured, began to reign anns Daom. go1. and
924 Ethelflan.:sy, alias, Adelfiane eldeft fon

of the fard » dward began to raign gnno Domn. g24. and de-

‘T'his learned king in advancement of divine and

deceafed

ccafed 940  ° Edmuides began to raign anno Dom. Q40.

1

and dccenfed 46, < Liearws began to raign anne Do

959. and decealed g=§5. ¢ Etholdredus began to raign anne
¢ Canutus began to raign
1025. ¥ Edwardus began
to raign aurg Dom. 1042. and cecealed 1066, 8 FFillielmus
Baflardus began to raign annoe Dom. 1066. and deceafed

1087.

Lom. g7¢. ana ucceafed 10.6.
arnito Dem. 016, r1:d deceaied

3ome fragments of the ftatutes in the raigns of the above-

faid
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w.1d kings doe yet remain, but not oncly many of the {tatutes,
and aés of parliament, but alfo the books and treatifes of the
-ommon laws both in thefe and other kings times, and f{pe-
cially in the times of the ancient Brittons (an incf{timable
iofic) are not to be found.

Tt is to be obferved that in Domefday Haroldus, whe
2furped the crown of England, after the deceafe of king Ed-
ward the Confellor, is never named per nomen regis, [éd per
ugrzeir Gortitis Haroldiy fo1z Heraldiy and therefore we have
omitted him.

In citing of the abovefald laws originally written in the
“axon tongue, we have referred you to M. Lambard, who
accurately and faithfully tranflated the fame into Latin, one
vare containing the Saxon,and next the Latin, and is in
print {for our manner is not to cite any thing, but fo to
referre the reader, as he mayeafily finde it;) fed ut unicuigue
{rus trebuatur bonss, 2ll thole {tatutes in the raigns of all the
wtoveiaid kings were of ancient time plainly and truly tran{-
‘ated into Latin, (whereof we have a very anctient, if not the
aeft manufeript) which no doubt did not a little abbreviate
M. Lambards pains.

Upon the text of the civill law, there be fo many glofies
and interpretations, and again upon thofe {0 many commen-
taries, and all thefe written by doctors of equall degree and
authority, and therein fo many diverfities of opinions, as
they do rather increalc then refolve doubts, and incertainties,
and the profeflors of that noble fcience fay, that it is like a
fea full of waves. The difference then between thofe glofles
and commentaries, and this which we publiih, is, that their
slofles and commentaries are written by doltors, which be
advocates, and fo in a manner private interpretations: and
cur cxpolitions or commentaries upon Magna Charta, and
cther ftatutes, are the refolutions of judges in courts of juftice
in Judiciall courfes of proceeding, either related and reported
1 our books, or extant in judiciall records, or in both, and

therefore
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therefore bcing: collelted together, fhall (as we conceive)
produce certainty, the mother and nurfe of repofe and
quietnefle, and are not like to the waves of the fea, but
Regula, Statio bene fida peritis : for Fudicia funt tangquam juris difia.

Fints Prooomiia

But now let us perufe the Text it felfe,

MAGNA



MAGNA CHARTA.

EDITA Anno none H. III.

ENRICUS De: gratia rex An-

vlie (1), dominus Hibernice,

dux Normanie, et Aguitanice, et
comes Andegaviey archiepifcopisy epz/-
copis, abbatibus, prioritbus, comi-
tibusy baromtbus (2)y wicecomitibus,
prapofitisy, minifiris, et omnibus bal-
livis, et fidelibus fuisy preefentem char-
tam infpecturts, [alutem. Sczatis
quod nos intuitu Dety et pro [alute
anime noftrzy &5c. et ad exaltationem
fanile ecclefiey et emendntionemn regni
noftri (3), [pontanea et bona voluntate
noftra (4), dedimus et conceffimus ar-
chiepifcopis, epifcopisy abbatibus, pri-
ortbusy -comittbus, barontbusy et omn-
nibus liberis de regno noftroy has li-
bertates fubfcript’y tenend’ in regno nof-
tro Anglice inperpetuum.

' TENRY by the grace of God,
kinz of England,lord of Ireland,
duke of Normandy and Guyan,

and earl of Anjou, to all archbithops,
bithops, abbots, priors, earlsy barons,
{heriffs, provoits, officers, and to all
bailiffs, and other our faithful fubjelts;
which fhall fee this prefent charter,
greeting. Know ye that we, unto
the honour of Almighty (God, and for
the falvation of the {ouls of our pro-
genitors and fucceflors kings of Eng-
land, to the advancement of holy
church, and amendment of our reaim,
of our meer and free will, have given
and granted te all archbifhops, bi-
fhops, abbots, priors, earls, barons,
and to all free-men of this our realm,
thefe liberties following, to be kept in
our kingdom of England for ever.

(1 Inft. 81. Statutes of Confirmation. ¢2 H. 3. c. 5. 25Ed. 1. ¢c. 1, 2, 3, & 4. 28 Ed. 1. ftat.

3. ¢. 1. 1 Ed. 3. ftat. 2. ¢. 1. 2 Ed. 3. c. 1.

4 LEd. 3. c. 1. g5Ed. 3. c.1,9. 10Ed. 3. flat. 1.

c. 7. 14 Ed.3.fat.1.¢c. 1. 15Ed. 3. c. 1. 28 Ed. 3. c.t. 31 Ed. ftat. 1. < 1, 36 Ed, 3. ¢. 1,

37 Ed. 3. ¢. 1. 48 Ed.

2.¢. 1. 2 Rich. 2. ¢. 1I.

4. ftat. 1. c. 1. 42 Ed. 3. c. 1. 45Ed. 3. c. 1. 50 Ed. 3. c.2. 1 Rich.
¢ Rich. 2. ¢. 1. 6Rich.2.c. 1.

2 Rich. 2. ¢c. 2. 8 Rich, 2. c. 1.

12 Rich. 2. c. 1. 1 Hen. 4. ¢o 1. 2 Hen. go ¢ 1. 4 Hen. 4. ¢, 1, 7 Hen. 4. ¢. 1. g Hen. 4.

C. TI. x3 Hen. g, c. 1. 4 Hen. 5. co 1. ) -

(1) Henricus Dei gratia Rex Anglice, &¢.] _Concerqing the ftyles
of the kings of England, both before and atter this king, and how
often they altered the fame, fee in the firft part of the Inftitutes,

Scéitione

prima.

(2) Archiepifecopis, epifcopis, abbatibus, prioribus, comz'z‘i_&:z.r, éaraxz:-
] This or the like particular direétion, this king and his

5:::, & C.

The firlt Part
of the Inftitutes,
Secls o

Note not onely
the preamble of
this Charter, &
of the foreft, but

the bodics of
the Charters
themfelves are
contained in the
Charter of King
Tobn, An. 17.of
his reign, Mat.
Pay. pag. 2464
Qn:.e ex parte
maxima ieges ane
1. The honotur of figuas & regni
God. conjuetudines cone
sincbant. Pr244

progenitors before him ufed; and {o did E. 1. E. 2.and E. 3. King
R. 2. in his letters patents ufed a more generall, and compendious
direCion, viz. Omuidns ad quos preefentes litere pervenmerint, &c.
which dire&ion is ufed to this day, faving in charters of creation
of dignities, the direftions to this day, are archiepijcopis, epicopis,
ducibus, marchionibus, &c. and hiis teffibus, in the end.

(3) Nos iniwitu Dei, pro falute animae nofdrae, ad exaltationg fanlie
ecclefie, ef emendationen: regni nofiri.] Here bee foure notable caufes

of the making ot this great charter rehecatfed.
II, InsT. B



I Magna Charta.

God.

Cap. 1.

2. For the health of the king’s foul. 3. For the exaltation

of holy church; and fourthly, for the amendment of the king-

dﬂmﬁ. :

Thefe be thofe excellent laws contained 1n this

great charter,

and digefted into 38. chapters, which tend to the honour of God,
the fafety of the king’s confcience, the advancement of the church,
and amendment of the kingdome, granted and allowed to all the

{ubjcéts of the realme.
(4.) S/roizf:zzre.:z, £t bona

&
W
|

for that king John, as hat

woluntate fzcﬁra.]

Thefe words were added,
h been faid, made the like charter in

effedt, and fought to avoid the fame, pretending it was made by

dureile.

This great charter is divided into 38. chapters.

CAP. I

FATPR I TS conceflunis Deo (1),
ﬂ -

ot hac prefent: charta usfira con-
Srmavimus pro nobis et bavedibus nof-
iiris imperpetunm (2), quod ecclifia
dnglicana (3), libera fit (4); et frabeat
R PO RS TR >
omura juya [ia ntegra (5), et libey -
tates fuas  ilefas (6).  Conceffunus
etiamt, ¢t dedimus cinnibus liberis omi-
nibers yeoni noffri (7 }s pro nsbis €t her-
redibus neyliis inporpetutny has liber-

s fubfcriptas (8. Lencnd’ et |/

jates [ubferipias (8 ). denend” et ha-
bend’ cis et beredibusy (Q) fuwisy de
nobisy (10) et heredibus noflvis im-
perpetuiin.

% Inter Leves feu

Inﬂfmriaﬂrs Re-
718, H, 1. Cidpe Jo

FIRST, we have granted to God,
and by this our prefent char-

ter have confirmed, for us and our
heirs for ever, that the church of Eng-
land fhall be free, and fhall have all her
whole rights and liberties inviolable.
W e have granted alio, and given to all
the free-inen of our realm, for us and
our hecirs for cver, thefe hiberties un-
derwritten, tohave and to hold to them
and their heirs, of us and our heirs foy
cver.

(2 Inft. 3. g2 H. 3. ¢.5.& 42 Ed. 3. ¢, 1.)

Sanétam * Dei, inprimis, ecclefranm liberan: facio, ita quod nec wendani,
nec ad frrmam ponasmty wec mortuo archiepifcopo five epifropo, wel abbate
aliquid accipiam de dominio ccclefier, fon d: bominibus €5 us, donec Succeffor

in eam ingrediatur, et omnes malas confuctudines, quibus regnum Anglic
injuic opprimebaru;, inde aufeio.

(1) Concgffiznus Deo.] We have graunted to God : when any
thi ag 18 graunted for God, it is decemed in law to be graunted to
(iod, and whatloever 1s graunted to his church for his honour, and
the mintenance of his religion and fervice, 1s graunted for and to
God; Quod datum e ecclesice, datum eft Deo.

See the frft
i T OfF thf: In-
ttitutes, Seft, 1.

body
conceflizmus. 'I'he firlt kin

And this and the like were the formes of ancient a&ts and
eraunts, and thofe ancient aéts and graunts muft be conftrued and
taken as the law was holden at that ume when they were made.
Here in this charter, both in the title and in divers parts of the
of the charter, the king f{peaketh in the

plural’ number,

g that 1 read of before him, that in his

araunts wrotc in the plarall number, was king John, father of our

king
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king H. 3. other kings before him wrote in the fingular number,
they ufed Ego, and king John, and all the kings after him, Nos.

(2) Pro nobis et bharedibuas noftris inperpetuum.] Thele words
were added to avoid all fcrunles, that this great pariiamentary
caarter might live and take effe€t in all fucceflions of ages for
ever. More of this word (heires) hereafter in this chapter: When
Pro nolisy, baeredibus et fuccefforibus noffris came 1n, fhall be thewed

in his fit place.

(3) Quod ecclefia Anglicana, &c.] This at the-making of this
great charter, extended not to Ircland, nor to any of the king’s
foraign dominions; but by the law of Poynings, made by the au-
thority of parliament in Ireland, in anno 11. H. 7. all the Jaws
and ftatutes of this realm of England before that time hiad or made
do extend to Ireland, fo as nmow Magna Charta doth extend into
freland.

(4) Ruod ecclefia Anglicana libera fit.] 'That is, that all eccle-
fafticall perfons within the realm, their pofleflions, and goods, fhall
be freed from all unjuft exacdtions and oppreilions, but notwith-
flanding fhould yeeld all lawfull duties, either to the king or to
any of his {ubjellts, {o as /ibera here, 1s taken for [iberata, for as
hath been {aid, this charter 1s declaratory of the ancient law
and liberty of England, and therefore no new freedom is hercby
granted, (to be dilcharged of lawfull tenures, {ervices, rents and
aids) but a reftitution of fuch as lawfully they had before, and to
free them of that which had been ufurped and incroached upon
them by any power whatfoever; and purpofely, and materially,
the charter faith ecclefia, becaule .ccclefin nou moritur, but moriuntur
ccclefiaflics, and this extends to all ecclefiafticall perfons of what
quality or order {oever.

(5) Er habeat mania jura fua intecgra.] That is, that all eccle-
hathcall perfons fhall enjoy all their lawfal jurifai&tions, and other
their rights wholly without any diminution or fubftradtion whatfo-

ever; and jura fua prove plainly, that no new rights were given

[ 3]

Rot. Parliam.

unto them, but fuch as they had before, hereby are confirmed; and 4 R.2.Nu,13.

great were {ometimes their rights, for they had the third part of

the pofleflions of the realme, as it is affirmed in a parliament roll.

(6) E: libertates fuas illefas.]| Libertares are here taken in two
fenfes. 1. For the laws of England fo called, becaufe /ideros faci-
xnt, 25 hath been faid. 2. They are here taken for priviledges
held by parliament, charter or prefcription more then crdinary;
and 1n this fenfc it is taken in the writ De libertaribics allocandis,
and 1 another writ De liberzatibus exigendis in itinere, but it is but
1:"er:rmfes Shuas, {fuch as of right they had before; jura ecclefice publi-
€15 wquiparantur.

“Every archbifhoprick and bifhoprick in England are of the
king’s foundation, and holden of the king poi baronian, and many
abbots and priors of monafteries were alfo of the king’s founda-
tion, and did hold of him per baroniaw, and 1in this right the
archbithop and bithops, and iuch of the abbots and priors as held
per baroniam, and called by writ to parliament, were lords of par-
llament ; and this is a right of great honour that the church, viz.
FhE'archbiﬂlop and bithops now have. Ecclefra eft infra etatem, et
in cuflodia Domini Regis, qui tenctur jura et bereditates fuas manute-
nere ef defendere; and in other records it is {aid, Eeclefia gue
Jemper eff infra wtatem fungitur femper vice punoris, nec ¢ff jur: con-

B 2 Jonum -

Regift. fol. 192
& 262,

F. N. B. fO-
220.

Regulae

Glanv. . 7.

c. 1. Braét. lib.
3. fol.226. 1. 5.
to. 427. Tr. 22.
E. 1. 1n com,
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Banc. Rot.
¥leta lib. 2.

Sce hereafter

c. 21. 14 L. 3.
cap. ¥2. {tat. 2.
13 E. 3.cap 4.
y X. 2. cap. 3.
S E. 3. fol. 26.

v]{lt "\F" I-—-i lbl
C, 2.4. VId
_-,'bfﬂ;:.,:. C,21.

4]

= 1'11110te €' 2o

T1.itt. fol. 20.
Regift. {ol.

F.N. B, 227,

F.N.B. 2g.
Regift. 280,

$2e the expofi-
rion ot the {ta.
tute of Artic,
Cler. cap. g.
Poegift, ao0. F.
N. i} 206. a.
16. L. e

p oces 1605,
Regtt. judi. 22,

Magna Charta. Cap. 1.
Sfouum quod infra wtatem exiffentes, per neglipentiam cuffodum fuorum
exheredationem patiantur feu ab altione repellantur.

They are difcharged of purveyance for their own proper
goods.

And this was the ancient common law, and {fo declared by
divers afls of parliament, and there is a writ in the regifter for
their difcharce in that behalfe: and this is not reftrained by the
faid a& of 27. . 8. for thereby it 1s provided that the purveyor
fhall obferve the ftatutes for them provided, fo as where the pur.
veyor 1s prohibited to purvey by any itatate, the fiud adt of
z7 [1. 8. fetteth him not at liberty,

Ard true it 1s, that ccclefiafticall perfons have more and greater
Iiberties then other of the king’s {ubjeéts, whevein, to {et down all,
would take up a whole volume of 1t {clf, and to fet down no ex-
ample, agreeih not with the office of an expofitor; therefore fome
few examples fhall be exprefled, and the {tudious reader letft to ob-
{erve the reft as he thall reade them 1n our books, and other autho-
rities of law.

It a man holdeth lands or tenements, by reafon whereof he ought
{upon clection, &c.) to ferve 1n a temporall ofiice, if this man be
made an ecclefiafticall perfon within holy orders, he ought not
to be eleCted to any {uch oflice, and if he be, he may have the
king’s writ for his ai{charge, and the words of the writ are cb.
fervable, Rex, &c. cumn fecundum legem ot confictadinem regni noffri
Auglice clevici infra facres ovdines conflituti ad tale officinm cligi non
debeant, rcc hacfenus confuswverunt, &c. and the reafon thereof is ex-
prefled in the wirit, Riia juri non eff conjinnaur, quod hii qui falubri
Siatue animarum, &c. (in tali loco, &c.) deervinut, alibi extra (eun-
den Locum ) fecularibus negotiis compellantar.

By this writ it appeareth that this was the ancient common law,
and cuftome of England, and had a fure foundation, Nemo militans
Deo, implicer fe negotiis fecidaribus, ut ez placeat cui f¢ probavit. Ec-
clefiafticall perfons have this priviledge that they ought not in per-
fon to ferve 1n warre. Alfo ccclefiafticall perfons ought to be quit
and difcharged of tolles and cuflomes, avirage, pontage, paviage,
and the like, for their ecclefiafticall goods, and if they be molefted
therefore, they have a writ for their difcharge, by which writ it
appeareth that this was the ancient common law of Ensland.
Rexy & cum perfonce ecclefiaffica fecundum confuetudinem ballenus in
regro noflro ufitatam, et approbatam; ac ad teloninm, paviagium cf
rouraginm, &c. de bonis fuis ecclefioyticis alicubi in codem regno pree-
Sfland’ nullatenus tereantur, &c.

It any ecclefiatticall perfon be in feare or doubt that his goods
or chattells, or beafts, or the goods of his farmor, &c. fhould be
taken by the minifters of the king, for the Bufinefle of the king, he
may purchaie a proteétion cum claufula nolumaus.

Diftretles fhall not be taken by theriffs or other of the king’s
miniflers in the inheritance of the church wherewith it was an-
ciently endowed, but otherwife it is of late purchafe.

It any ecclefiafticall perfon knowledge a ftatutc merchant or
ftatute ftaple, or a recognizance in the nature of a ftatute ftaple, his
body fhall not be taken by force of any procefle thereupon, and for
more {urety thereof the writ thereupon to take the body of the
conwfor 1s /7 laicus fit.

At a perfon bee bound in a recognizance in the chancery or in
any
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any other court, &c. and he pay not the fum at the day, by the
common law, 1f the perfon had nothing but ecclefiafticall geods,
the recognizee could not have had a lewari fuc’ to the theriffc ro
levie the {ame of thefe goods, but the writ oucht to be dire€ied
to the bifhop of the dioces to levie the {fame of his ecclefiafticall
goods.

3 In an altion brovght againft a perfon (wherein a capias lieth)
for example, an account, the fheriffe returns guod cieiicus off le-
neficiatus, nullum haovens laicu feodim,in which he may be {ummon.
ed, in this cafe the plaintiffie cunnot have a capias to the fheriffe
to take the body of the perfon, but he fhall have a writ to the
bithop to canfe the perfon to come and appeare. But if he hed re-
turned guwod clericus eff nellum habens laicum feedum, then is a capias
to be granted to the fheriffe, for that it appeared not by the re-
turne that he had a benefice, fo as he might bee warned by the
bifhop his diocefan, and no man can be exempt from juilice. See
more of this matter frzic, Cleri. cap. g.

Secandum legemn et confuctuding vegni Auglice clevici in decenna, &c,

poni wmon dibeant, wvel ea occafione diffringi wvel inquictari non confue-

werunt: and ecclefiafticall perfons are not bound to appeare at

tournes or viewes of frankpledge.

But hereof this little talte thall in this place fufiice, with this,
that as the overflowing of waters doe many times make the rivey
to lole his proper chanell, {fo in times paft ecclefiallicall perfons
feclkking to extend their liberties beyond their true bounds, either
loft or enjoyed not that which of right belonged to them.

(7) Conceffinus etiam et dedimus omnibus liberis boiinibus regni
nofiriy, &c.] VUhefe words (omnribus liberis bominibus regni ) doc in-
clude all perfons ecclefiafticall and temporall incorporate politique
or naturall, nay they extend al{fo to villeines, for they are account-
ed free againit all men faving againtt the lords.

(8) Has libertates fubjeripras.} Here 1t is to be obierved that
the aforefnid claufe that concerned the church onely, 1s in favour
of the church generall without any reftraint, but this claufe that
concernes all the king’s fubie&ls hath a reftraint by reafon of this
word (fubjcriptas ) which reltraincth /ibertaies to the 38, chapters of

this great Charter.
(0Y Heredibus.,) At this time baredes were taken for fucceffores,

and fucceffores for haerede:. |
&\10) D¢ nebis.] In this place thefe words are not inferted, to

make a legall tenure of the king, but to intimate that all liberties
at the firtt were derived from the crowne.

2 Nate that courts of juftice are alfo calléd libertates, becaufe in them the lawes
of the realme ¢grae fiberes fuciant, are adminiftred.

CAP.

2:3.E, 2. Proc.

5
24
32. L. 3.‘Prnccs
59. 34~ k. 3.
Scir fuc. 153
45. E. 3. 6.

47 E. 3. 14.
21 H. 6. 10.
Reyif. judic 62,
Arsice Clers ca g.

Marlebr. c. 10.
Brizon. t, 1g9. B,
Fleta. e 2. ¢,
45- 'Rﬂf. hrevf.
an. 2. R. 2.
part 2. m. 3.

Litt. fect. 189,

See the fratute
ot 24. E, 1. de
tailagio non
CONC, CaLs 4o
whiich 1s more
genecral.

t 5]
* Mich. 17. E.
1. 1n Com.
banc. rot. 22 1.
leic, fee the
firit part of the
Iﬂﬂ:i[l.lt- fﬁ&- ) g™



5 Magna Charta, Cap. 2,

CAP. IL

I quis comitum, vel baronum (1)

noftroiuin, five aliorum teientiuz
de nob:s in capre (2) per fervitium
nilitare (3), mortuus fuerity et cum
dece [ority hecres cjus plene wtatis (4)
Sfuerity ef releviam nobis debeaty babeat
bhaereditament’ [uum per antiguum re-
levium (§), [ctitcety heres, vel hare-
des (6), comitisy de cont’ 1ntegros per
centum {ibrasy heres vel beeredes ba-
7onisy de baronta integra, per centum

IF any of our earls cor barons, oy

any other, which hold of us ip
chief by knights fervice, die, and at
the time of his death his heir be of
full age, and oweth to us relief, he
fhall have his inheritance by the old
relief; that is to {ay, the heir or heirs
of an earl, for a whole earldom, by
one hundred pound; the heir or heirs
of a2 baron, for an whole barony, by
one hundred marks; the heir or heirs

marcasy heeres vel baredes militisy de
feodo miiitis itegro, per centum folidos
ad plus (7). Lt qui minus habuerit,
nunus det, fecuiicim antiquan confue-
tudinem feadsirum [0).

of a knight, for one whole knights
fve, one hundred fhillings at the moft;
and he that hath lefs, {hall give lefs,

according to the old cuftom of the
fees.

(7 Rep. 23+ 9. 124. 40 Ed. 3. f. 9. 1 Inft. 76. 2. 83. b. 106. a.

nitered by 1z Care 2. €. 240 wiich takes away Kaight's Service, &c.)

3 Bulft. 32 5. Bract. 84. a,

4

(1) SO quzs comitum wel baronum.] At this time there was never
a duke, marquefle, or vifcount in England, for if there had been,
they bad (no doubt) been named in this chapter: the firit duke
that was created fince the conqueft, was Edward the Black Prince,
Rot. Pat. SR. 10 11 E. 3. Robert de Vere earle of Oxford, was in the 8. year of
2. Richard the {ccond, created marquefle of Dublin in Ireland, and
he was the firlt marquefle that any of our kings created.

L'he firit vifcount that I finde of record, and that fate in parlia-
ment by that name, was John Beaumont, who in the 18. yeare of
H. 6. was created vifcount Beaumont.

Comites. | Dicuntur comites, wiz. quia in comitatu Sfrve a focieiate
nomer Juipferuit, qui etiam dici poflunt confiles confulendo: Reges
enini lales fibi affociant ad confulciadun et regendum populum Dei, ordi-
nartes cus 12 1nagno bonare, et poteflate, et nomine, quando accingunt eos
gladiis, ringis gladiorum, 8c. gladius auten: fignificat defenfioncn: regni
et patrice, ~

Barones.| Sunt et alii potentes fub rege qui dicuntur barones, hoc
oft, robur belli: and where fome have thought that 4270 is no Latin
Ad. Attic. Ep, word, we find it in T'ullies Lpittles, apud patronem, et alios barones
5. Inquitego.  te in maxima gratia pofui. Galfridus Cornwall tenet mancrium de
i 3 BLuiford de ieie, per forwitium barnie, but it is to be underftood,
that if the king give land to-one and his heirs, zenend® de rege per
Jervitium baronia, he is nolord of parliament untill he be calied by
writ to the parliament. Thefe which are earls and barons have

Rot. Parliam.

oo 1 L.

11. 5. to. I. 1n
cafu principis.

Rot. Pat. 18 H,

6. 12 }.:L:hl'-

Bradk., hb. 1.
fol. 5. b, Ileta
lib. 1. cap. 3.
Briton 693, b.

Braclt. uirf_/:fpra.

Inter record. In
'Turri 2.‘7 r‘iug.
§ H. 4 1t
Earle ;i Nore

rhiamb, Cﬂfﬂ}
XCo '

i

offices and dutics annexed to their dignities of great truft and
confidence, for two purpoles. 1. Ad confirlendum tempore pacis. 2.
Ad defendendum regem et patriam tempore bells. And. prudent anti-
quity hath given unto them two enfignes to refemble, and to ]Fut
~ -‘ - | them

A . r - . .o ? . . T j
Fl ; L |
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them in minde of their duties; for firft they have an honourable and
long robe of {carlet refembling counfell, in refpeft whereof they are
accounted in law, 4e magnro confilio regis. 2. They are girt with
a {word that they fhould .ever be ready * to defend their king and
country : and 1t 1s to bee obferved that in ancicnt records the
barony (under one word) included all the nobility of Encland,
becaule regularly all noblemen were barons, thouch they had a
higher dignity, and therefore of the charter of king E 1. in the

expofition of this chapter hercafter mentioned, the conclufion is,

teftibus  archicpifcopis, epifcopis, barcuibus, &c. So placed, in
re[pett that barones included the whole nobility: and the preac
councell of the nohility, when there were befides earles and barons,
dukes and marquefles, were all comprehiended under the name
de la councell de baronage,

(2) Sive alicrum tenentium in capite.] Tt is worthy of obferva-
tion, with what great judgement this ftatute cencerning reliefe is
penned ; for by the att of parliament called, The Afuie of Clarendon,
anno 1o H. z. Adnno Domini 1164, it is thus enalled; archiepifcopi,
Epificpi, et wniverfe perfonee regui, qui de rege temeat in capire ha-
beant poffeffiones Juas de rege, ficut baroniam, et inde refponscant
Jufliciarizs et miniftris vegis, et ficut cateri barones debent interc/je

uarice regis cum baronibus, &c, "[herefore this chapter beginneth,
Si quis comitum, wel baronum; So as (as to relicfe of an earle or
baron) 1t 1s not materiall that he hath bareniam, unlefle he be
noble, thatis, carle or baron, and others being not noble, but
holding 1n capire, fhall pay reliefe according to the knights fees
which he hath. Seehercafter Cap. 71. who {hall be {aid to hold in
capite,

(3) Per fervitium militare.} For this fee the firft part of the
Inflitutes, Seét. 103,112, 154, 157,126, ¥27. whereunto you may
adde this record following.

LPer gffifam lohannes de Moyfe, qui ¢ff infra wtate, implacitat T how’
de Weylaund S Marg® ux’ ¢jus pro uno MefJuag. iis molendinis, iiii.
acris prati, &3 xlii. s. red. in Eaftfinithfield ext’ Adlgate. Tp/i woc’ ad
war’ Rad® de Berners, qui avar’ & dic® quod wibil clamat nifi cuftod.
o quod Lobannes pater didli lobannis tenuzt de eo preediiia ten’ per ho-

ag’ & ferwic wi. d. &F inveniendi quendam bhominem pro co in turri
London. cum arcubus & fagittis per quadraginta dies temipore guerre.
lobannes dic® qued tenet ten’ preed. per homaginm 3 fermitium quorusidam
calcariorii wel wi. d. pro omni fervic®, Et fic omittendo multa ex utrag’
rarte manifefle parecbit per verd’ 1’ G per Iud’ Cur’ quid in hac aj/:
terminatum fuit.  Iur’ dic’ quod pradiéia tew’ tenent’ de prevdifio Ra-
dulpho per hommgium &5 ferwic® unius paris calcariori deawrators wel fex
dew’ 2 & inven’ quend® homing pro ipfo Radulpho in turri Lond, cun
arcud’ &F fagit’ per xl. dies tempore guerre in boreal’ Anugulo turris
Pradifle pro omni fervic’. P Et quia comperiiz eff, e, qued Radul-
phlus cognofcit in refponc’ quod praedict’ berestenere debet eaaem tew’ per
Pradict’ bomag® &G ferwvid praedié calcar’ wel fex denar’ & per fei-
Jartia inveniendi unit boming pro eo in prad’ turri per xl. dies, T ma-
nifefie liquer quod huoidi minoves fevjantie quee debent fieri pro Dominis
Juis de quibus tenent tenementa fua per alios qua Jeipjes uulla inde da-
bunt cufivdia eifide Dominis, nec dare debeat licét itdem Domini infro
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tatem heaeredn per negligent:am propinguoram parentéé hujufmodi cuffo-
dias occupaverint, 85 ifte Radulphus non potef} dedicere quod unqui ali-
qua batuit jeifinam de praediit’ cuffod’ mifi per occupationem fuam S
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negligentiam parentum praedili beredis antecefforis fui dum infra wzta-
tem fuity &5 non alio jure. Confiderat’ off quod preedidd® lobannes rec’
inde feif. e, & damn’ Cx.l. iv.s. wii.d.Sc. Valor terr’ per annum
xx.l. x.4d.

See the firft part of the Inftitutes, feft, 155. & 157. and note
the diverfitie between {uch a tenure of the king, for in that cafe
it fhould be a tenure by grand-ferjanty, and that grand.ferjanty,
for the greateft part, is to be done within the realme, and kunights
{fervice out of the realme, as Littleton there faith. B

(4) Plene wxraris.] See the firft part of the Inftitutes, {eft,
104.

(5) Artiguun relevium [cilicet, &c.] Concerning the word re-
levium, wide 1. part Inftitut. fe&t. 103. It appeareth that the
reliefe here {fet down, 1s the ancient relief, and was certain at the
common law; but there had been of long time an heavy incroach.
ment of an incertain reliefe at will and pleafure, which undera
tair term was culled rationabile relevium, and this aét had juft
cauie to {ay, ger antiguum relevium, for 1n the raign of H. z.
grandfather to H. 3. the king exafted an incertain reliefe, for fo
Glanvill faith, who wrote in his time, De baroniis wvero nibhil certum

Cap. 2.

Satutum eff, quia juxta wvoluntatem et mifericordiam Domini Regis
Solent bavonie capitales de releviis fuis Domino Regi fatisfacere.

And
Glanvill under the name of baronies doth i1nclude earledomes alfo,
{fo the relizfe of all the nobility was taken as incertain at that tame,
and therefore how neceflary 1t was that the ancient reliefe thould be-
reftored 1s evident. | | ‘

(6) OScilicet hares wel heredes.] OFf this word (‘heive) {ee the
fiift part cf the Inflitutes, fe€t. 1. whereunto you may adde that
which was there omitted, concerning the antiquity of defcents,
which the Germanes had agreeable with the ancient laws of the
Britons, continued in England to this day, out of that faithfull and
learned hiftorian, who of the ancient Germanes {aith; Hezredes fuc-
ceflore/q; fui cuique liberi, et nulln teflamentum : fi liberi nom funt,
proximus gradus in poffeffrone, fratres, patrui, avancult, Te. Wherein
we obfeive three things. 1. That f{or default of children and
brethren, the uncle, &c. and not the father, orany in the right line
a{cendent fhould inherit, but the collaterall onely. 2. That by
the common law no teftament or laft will could be made of land.
3. That of ancient tume fuccejores were Jfynonyma with hbaredes.
But in this ancient ftatute it i1s pertinently {aid, Aeres, and not
fucceffor, for every bifhop of England hath a barony, and fo had
many abborts and priors (in relpeét whercof they were lords of
parhament) and yet they paid no reliefe, becaufe their fucceflors
came to it by fucceflion and not as heire by inheritance; and this
act {aith, Ifabeat hereditatem fuam, and they are feifed in jure
epifcopatus menafterii, e, de comitatn integro et de baronia integra.
‘The buarons in Domelday are accounted amongft the tepants in
chicfe. - Vide Glanv. lib. 9. cap. 6. Magna Charta cap. 31.

* 1t is to be underftood that of ancient time (as it evidently ap-
pearcth by this chapter, and by our books) every earledome and
barony were holden of the king in c¢apire, which proveth that both
the dignities cf the earle and the baron, and the earidome and
barony were derived from the crown, 2 And is to be known that
the fourth part of the yearly value of an eariedome, a barony, and
the living of a knight, was the ancient reliefe that this chapter

* + ~ ' {peaketh
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fpeaieth of. And for that of ancient time, b a knights living was nontenure 26.
elteemed at 2ol per ann. (which in thole days was {ufficient to 43 E. 3. forfeit
iraintain the dignity of a knight) his ancient © relief was 51 which | °'° H. 7.
is the fourth part ot his living by one year, 39&; the Gl

The yeatly value of a barony was to confift of 13 knights fees, ,ar of the In.
and a quarter, which by juft account amounted to 400 marks by ficutes, fe&t g5.
the year, therefore his relief was as is here {fet down 100 ?::15;2: Bric.
marks. -

Sce an ancicnt manufcript intituled, De modo tenendi parliamen- ® 1 Eﬁ’é cap.
qum, Jc. tempore Regis Edavardi filit Regis Etheldredi, qui quidem ;&’72 J;c: l?lf..
modus yuit per difcretiores vegni cora Willielmo Duce Normannc.% et 1y, Meicalfs
Caugu}ﬁare et Rege Angle ipfo conqueffore boc tempore preaecipiente Cafe, foli 33,
recitat’ et per ipfum approbar’, &c.  Of the authority and antiquity 34
whoreof you may reade in the fourth part of the Inftitutes, cap. of
tie Court of Parliament, £¢ bic infra.

Now every carledome confifted of the value of an entire barony
and an halfe, which amounted to 20. knights fees amounting to 4o0l.
ver annum, and therefore his ancient reliefe here called Antiquum
relewiniz, being the fourth part of the yearly value of his earledome
was 100 l. In that excellent charter which king H. I. made on the [8]
day of his coronation, Communi concilio et affenfu baronum regni
Anglie, amongft other things it 1s thus contained, Omnes malas corn-

SJuetuaines, quibus regnum Anglie opprimebatur, inde aufero, gquas

malas confuetudines exinde fuppono. Siquis baronum meorum, comitun,

five aliorum, qui de me tenet, mortuus fuerit, bares fuus non redimet

terram fuam, ficut {acieéat tempore fratris mei, fed lepitima et jufla

relevatione relevabit eam, ficut homines baronum meorum legitima et

Jjufla relevatione relevabunt terras fuas a dominis fuis, Fe. Legem =i, Edw. filii
* regis Edw, wobis reddo cum illis emendationibus, gm'h: pater meus Etheldredis
emendavit conftlio baronum fuorum.

By this charter it appeareth, 1. that there was a Iawfull and juft
relicte, to bee paid by the earle, and baron, which implyeth a pro-
portionable reliefe according to the value of the living, by reafon
of this word (J«fa) which cannot be intended of an uncertaine
reliefe, but of the juft reliefe, upon the computation of fo many
knights fees contained in the Modus, whereunto this charter hath
relation. 2. It appeareth that there was an unjuft reliefe, in the
tine of William Rufus his brother, which upon fearch we haue
found in an ancient manufcript in the librarie of arch-bifhop Parker,
which we have feene, and will tranfcribe, in that language that
we finde 1it,

De releefe al cunte que al Roy geﬁ 8. chivals enfrences, & enfebees,

& 4. Hauberts €9 4. Hawmes 8T 4. efcues, 8T 4. launces, T 4. efpees
les auliyes, €5 4. chaceurs & 4. palefrees a freins et @ chevefire.

De reliefe @ barun 4. chivals les 2. enfrenes &5 enfeeles &5 2. hau-
berts 8T 2. hawmes €T 2. eftus, €5 2. efpees & 2. launces, €F les autres
2. chivals un chacear 85 un palfrey a freins & a chevefires.

De reliefe a wavaffur a for lige fenior doit efire quite per le chival
Jor pier, tiel come il awoit Jour de _fon mort, 85 per fon bawwme, {5 per
Jou efcu &3 per fon haubert, & per_fon lance, &3 fil fuit difaparoile, que
z/ nouft chival ne arme jufte quite per C. fol.

Le relief al willain le “meliour awoir que il averad z. chivals, z.

boef, 2. vaches durrad a [fon feignior, 8T puis font touts les willains in
Jrarkpledge,

In K: Canutus time, Relewvatio comitis Juit 8. equi, 4. fellati, Ynterleges Ca-
4 i?fﬁﬂatf, nuti. cap. 97
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4. infellati, & galew 4.85 lorice, 4. cam 8. lanceis, & totidem feutis, e
gladii. 4.6t * CC. mance aurd,
Peflea * thaui repis, qui ¢f proximis fils 4. equi, 2. Jellati, 2, ney

Cap. 2,

Sellati. 2. gladii. 4. lancee, et totidem fiuta, et galea cum lorica fua, o

SO, mance anri.

Et mediocris thani equus cum apparatu fuo et arma fua et balflans iy
Hft-fexa, {3 c.

Laitly, this chapter of Magna Charta is but a refllitution and
declaration of the ancient common law, and that antiguum releviug
of the earle,and baron was certaine, {o now joyning poth together,
this certaine relicfe here fet downe 1s legrzimun:, juffum S antiguun
yeleviam, mentioned in the Nlodus, ¢.

It 13 faid that there be ancicnt precedents in the exchequer,

that he that held by a dukedome, which being valucd at two earles

livings, fhould pay according to the preportionall and juft fourth
part cf his hiving by yeare, 200. li.  And a marques that held by
a marqueldome, who fhould have two baronies, thould pay for his
What the value ot the living of a vifcount
thould be, I have not heard, but certaine it is he fhould pay the
tourth part of the yeerely value of his vifcountefdome.

But all this 1s to be intended, where the king granteth a Duke.
dome, marquefdome, carledome, viicountefdome, or barony to hold,
as here 1t 1s {poken, de nobis in capite per ferwitium militare, wviz.
Do comitatn integro & de barcnia integra, S qui nunus babucrit,
minus det fecundum antiguom confaetudine feodoru,

But 1n {fome cales the heire of an earle, or a baron may pay the

chiefe expreffed in this ftatute, albeit he hath not {o many knights
fces, as is abovefaid : for if upon the creation of the earle the king
did grant any mannors, lands, or annuity per comitatum, &3 nomnine
comitis, Or fub nomine (I bonore comitis, or the like, he fhould pay,
C. li. for reliefe, and fo of the baron, mutatis mutandis, for a{peciall
refervation may derogate fiom the common law.,

But otherwile 1t is, if the mannors, lands, or anncity be oranted
unto the earle, uz iden comes flatum T honorem comitis melins mann
reneire S fupportare poijit, or ad fuffinendum nomen et onus, or the
like; for then the earle holdeth not per comiratun, or nomiue
CCrllls.

But now the ancient manner of creation is altered, for now, when
the king creates a duke, a marques, an earle, a vifcount, or
baron, he feldome creates 2 dukedome, marquifdome, earledome,
&c. ad fuftinendum nomen et onus, wiz. to grant him mannors, lands,
tencinents, &c. to hold of lmm in chiefe, for commonly upon crea-
tions the king grants to them created an annuity; and therefore
at this day noblemen doe pay {fuch reliefes, as other men ufe to doe,
in refpedt of their tenures, for as the heire of a knight fhall not pay
reliefe, untefie he have a knights fee, &c. {o the heire of an earle,
or ba-on, thall not pay reliefe by this great charter, unleffe he hath
an carledome, or baronie, as 1s aforefaid. |

(7) «dd centum jolidos ad plus.] And this was the ancient reliefe
for a knights fee, and fo 1t was holden in the reigne of H. 2. for
Glanvil faith, dicitur auntem rationabile relevium alicujus juxta col-

Suctudinem regni de feodo wunius militis per centum folidos, {o as the fee of

a knight at that ume was certaine, viz. the fourth part of his living

per annum, and {o ought, as appeareth, the relief of the nobility to

have beene in certainty, though they were not permitted to have{it
Oy
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fo, which favored of the power of a conqueror to keepe the no-
bility under, or to make himf{elfe the more amiable to them.

(8) Secandum antiquam confuetudinem feodorum.] 'This 1s ob-
fervable, that thele certaine and proportionable rates are according
to the ancient cuftome of reliefes. :

= A knight nolds land by grand {erjantie, he is not within this
fiaiute, and therefore fhall not pay the reliefe of a knight declared
by this att, but the heire being of full age at the deceafe of his
anceftor, 1\t pay the value of his lands for one yeere which 1s his
primer feqyii.

But herc 1t 1s demanded, fecing Littleton {aith, that tenure by
cornage, it it be of any other lord then the king, 1s knights {ervice,
what releefe the heir of {uch a tenant thall pay, or whether he
ihall pay any rcliefe at all.  Littleton in the fame place {faith, that
tenure by cornage draweth unto it ward, and mariage, and {peak-
cth nothing of reliefe,and-by this aét reliefe 1s to be payed according
to the quanuty of the knights fee, viz., De feodo wmilitis iuregro per
centum folidos & qui minus habuerit, minxs : buta tenure by cornage
hath no {uch quantities, nec fufcipit majus (T minus, and therefore
tenure by cornage, though it be knights fervice, 1s not within this
ftatute ; hereof you may read a rccord to this effett.

Later lobanncin Craiftoke querentenm werfus Idonean de Leybourne gue
diffrinxit ipfum per averia pro wrelewio dando, pro terris in Dunfton
Brampton yanenc which Efeclyve, ez Boulton, gue walent C. 11, per
ann, gqua lenct de ea per bomagium et cornagium, Lt 2pfe dicit qued
talis eft confuetndo patvice de Weflin. qued heeredes poft mortcm antece)s-
rum fuovun: debent relevare tervas fuas dominis de quibus, &c. feilicet
Sebvendo pro relevio quantum tervaw walcnt per anmum, qua de ip/is
dominis teneatur, nifi de minori ipfis deminis poffunt fatisfaceie, urde
ipfa advecat captionem pro velevio fecundum pradiflam confuetudiner,
(e,

Ishannes negat talem effe confuetudinem, fed concedit, quad tenet fene-
wenta pradidta per cornag’ xxw.s. vi.d. et dicit gquod anteceffores fu:
privs duplicarunt anteceffor. ipfius Idoncw folvendo Li. <. Ipfa dicit gicod
cum Lcharnes cogn’, quod 7pfe tenct preediéta ten’ de ipja per corizagiu, ad
g:ecod bujifmodi relevium mere eff acceflor, ratione conjuet’ pradiflce.
Lt dic’ quod idem Ichannes exigit tale relevinum werfus tementes juos in
eadent patria a tempore quo nony e, Et de confuet’ uterq’s ponw’ Je
Juger patriam. ldeo wew’ Tur’ in Cra. S. Iohannis Baptifie, e In-
Jiper Ldonea dic® quod duplex eff tenura in Com’ Weflmerl. feilicet, una
por Alba firma, et alia per Cornagium. Et quod tenentes per Alban:

Jirnant poff mortem antecefforum fuorum debent duplicare firmam fuam
dantuit, Bt renentes per Cornagium poft mortem antecef]. fuorum te-
sestur reddeve waloren terrarum fuarum unius anni. Lt lohannes &
coutia dic’ quod confuetudo patrie eft quod haredes non folvant nift
auplicando Cornagium, e, :

Bralton li. 2. to. 84. cap. 36. nu. 2. Et imprimis de feodomilitars
qule fit rationab.le releviym antiquum de _feodo militari diffinguitur in
cartg f{éﬂrmc‘:mz, cap. 2. €3¢, And in the fame chapter, nu. 7. {rith
thus, Le ferjantits wero nibil certun: exprimitur, quid wel quantum dare
acbeant bearedes ided Juxta voluntatem Dominorum Dominis [atisfactent
Fro relevio, dum tamen ipfi Domini rationewn & menfuram wuon
excedant, . )

Certain it is, that he that holdeth by caftle-guard fhall pay no efcu-
age, forelcuage muit be rated according to the quantity of the knights

I : - fees,

9
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fees, as for a whole knights fee or half a knights fee, &c. and of
Lit.felt. 97 that nature 1s not caftle-guard. Littleton treating of caftle-guard,
Lit. (o, 114, Jalth, that in all cafes where a man holdeth by knights {ervice,
fuch fervice draweth to it ward and marriage, and {peaks not there
of relief.

C AP, IIL

C' I auicm bares (1) alicufrs talitm BUT if the heir of any fuch be with.
A Juerit rafra atatenty, doidinus ejus in age, his lord {hall not have the
nsn Labeat cuflediam ejusy, nec terre  ward of him, nor of his land, beforc
Juey antequam Pomaginn coperst (2);  that he hath taken of him homage,
e pofiquan talts beeres fuerit i cufio-  And after that fuch an beir hath
dizycum ad wtatem pervenerit (feilicet been in ward (when he is come to
xxi.arnsrum) babeat  hereditatem  full age) that is to fay, to the age of
Jjram fine velewiogy & fine fine, ita ta- one and twenty years, he fhall have
szt quod f1oapfe (dum infra etatem:  his inheritance without relief, and
Facrir) fiat miies (3), nihtlominus ter-  without fines {o that if fuch an heir,
;g remarcat in cuflodia dominsrum  being within age, be made knighi,
jrorvm (4 ), wjque ad terminum pree-  yet neverthelefs his land thall remain
aréune, i the keeping of his lord unto the
term aforefaid.

(Hob. 26, Fitz. Gard, 136, 142, 156. 15 Ed. 4. f. 10. Plowd. f. 267. 6 Rep. 73. 8 Rep,
173 vz Repo G100 Fo N, DB, fo, 269, Altered by 12 Car. 2. c. 24. which takes away wardthip
Sze. by reafon of tenuie.)

15 H. C. 22, (1) Hderes.] This ffatute is onely to be intended of an helre
male, whercof bweres 1s derived : and who fhall be Zeres, &c.  See
the full part of the Intitutes, lib. 1. fe@. 1, 2, 3. Cuyfumier de
Norn:. 99. and the expofitions upon the fame.

Sce the Cufty. (2) wtequam bomeagium ceperit.] For homage {fee the firlt part of

Ty G :_:\”]‘ M- the Iniututes, {eét. 85, and it 1s to be oblerved thatin England and

E‘EI;,;E;H?:,;:;E& rrance itis called Homage, Homaginvm, and in Italy Fafilagiun.

* Some have thought that thefe words are to be underftood that

the fame. & cap.

a8 le !...11:11{1; the herre within age thall not be in ward untill the lord hath taken

Com.tol 4. be the homage of fome of the aunceflers of the ward, fo as the aun-

ceiler of the heire may die in the homage of the lord: for in a

writ of wiard brought by the lord, it is a good plea to fay that the

aunceiter died not in his homage, and the flatute {aith not Autequan:

{ 11 ]} ‘ bomagiunt fiunm ceperit, but bowaginm genervally; and, fay they, if

E{’ ; 3 Relief  (he Jord thould receive homage of the heire, he fhould not be 1n

P ot ward at all,

But this is not the right intendment of thefe words, but the

ftatute meant that the homage fhould be taken of the heire him-

{clfe, and that for the benefit of the heire, and {o doth it appear by

2 Brac. L. 2. fo. @ our old books that wrote {oone after this fatute, and contemporant®

4T, 715 51, 89, expofitio eff fertiffima in lege, and fo do the words themfelves . of this

252, Brie. fol. 1. import, and the rcafon thereof is notable, which was, that before
¥71. Fiera, 1. 1. : ] . . ’

ca. g. Mirror, thelordibould have benefit of wardfhip, he fhould be bound to two

ca. 9. § =. things; ® 1. Towarrant the land to the heir, and to that end the

Clanvelib. 9. heir might have a writ, De lomagio capiende; 2, To acquit him
* frem
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from fervice and other daties to be done and paid to all other
lords, both which the lord was bound to do (= as the law was then
holden) if the lord accepted homage de droit of his tenant, (in
{uch fort as the lord 1s, if he receiveth homage quncefire/ at this
dav) but otherwife it is of homage in fait; ¢ Homagium e jaris
wiucnlnm, qiuo quis afiringitur ad aarrantizandumn, defendendum, <&
acquietandun 1eREnten: Juunz in Jeifina f«vm]far omnes per certum ferai-
tium in donatiome mominatum & expreffams O etiam vice werja, quo
teirens eftringitur ad fidemm Demino fuo ferwand. 5 ferwitium debiivm
faciend. € We have an ancient manufcript of a cafe acjudged in
"2 writ of cultomes and {ervices betweene Alexander of Poultor,
and Robert de Norton, that homage 1s of an higher nature to divers
purpofes then efcuage. 1. ¥ For that homage bindcth to war-
ranty, which e{lcuage doth not. 2. Homage 1s fo folemne as that
it cannet be done again as long as the tenant that made it liveth,
but efcuage may be given every other year. & And Littleton
{faith that homage is the moilt honourable fervice, and humble
{fervice of reverence, and yet 1t is true that efcuage taking it for
{fervice, drawceth to it homage.

h But at the common Jaw, if a man holding land by knights
{fervice, had made a giftin frank-marriage, and the donee had died
his heir within age, the heir fhould be in ward before any homage
received, Quia doxninus non poteft capere bonaginm ufgue ad tevtium
hoerederzy, and this flatute 1s to be intendced where homage was to
be received by law, vet did the tenant in judgement of law die in
the homave of the lord, or otherwife he could net be m ward, a
cafe worthy of great confideration.

2 But after when 1t was relolved for law, and fo held to this day,
that homage of it {elfe doth not binde the lord to any warranty
or acquitall, unlefle it were homage aunceitrell, which either is
worne out,and very rare in Eongland at this day; thenaccording to
the old rule, Ccflante rarione legis cefjat ipfz lex 3 the heir cannot
binde the lord to receive homage in this cafe, but if the tenure be
Ly hemage aunceflrell there the lord fhall not bave the cuftody of
nody or fand before he receiveth homage of the heiwre, for that
nomage bindeth him to warranty and acquittall, and confequently
within the reafon of this law. .

* Hereis to be noted that one within age may doe homage, but
he cannot do fealty becaufe that is to be danc upon oath, Her 0b-
fervate, quod Ji ominor bomagium fecerit nullum tamen jurasentiur
fidelitaiis, antequam ad &tatem pervencrit, preffabit.  See more con-
cerning this matter 1. part. Inflitut. lib. z. cap. Homage and
Fealty, -

- (3) Fiar miles.] Be made a lipight; and his tenure of fervice
s called Serwizinm militare, kuights {ervice, ! and therefore if the
K:ng create the heire within age, a duke, a marjucfle, an earle, a
vifcount or a baron, vet he fhall remain in ward for his body, but
1f the hetre of a dulke, or of any other of the nobility be made a
!might, he fhall be out of ward for his body. If the heire 1n ward
be created a knight of the garter, a knight of the bathe, a kaight
banneret, or a knight bachelor, he thall be out of ward for his
body for that he is a knight, and fomewhat more, and the flatute
ipeaketh generally, unlefle a knight, and therefore within the words
and meaning of this law, and the foveraigne of chivalry hath ad-
judged himable fo doe knights fervice. And
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And this word F7az, be made, proveth that knighthood ought
to be by creation or making, and cannot be by delcent.

m But albeit-the heir be made a knmight within age, yet is he not
freed of the value * of iis marriage, for that was velted before in
the king, or cther lord, and ¢the king being {overaicne of chivalry
hathadjudged him of full age, that is, able to doe knights fervice,
to this intent, to free his body from cuftody, but neither to barre
the king or other lord of the value of the marriage, no more thep
1f he had attained to lis full age of 21 years.

(4.) Remaueat in cuffodia dominorum fucrum.] This word (rema.
rzeat ) implieth that this ftatute is to be underftood onely, where
the heir after he be in ward is made knight within age, for when
the heire apparent is made knight within age in the life of the
auncefter, and the auncefltcr dieth, his heir within age, he fhall be
out of ward both for body and land, becauvfe the foveraign of chi-
valry hath adjudged him of full age. and able to do knights fervice
in the life of his auncefter, fo as in that cafe no title of wardfhip
did ever azcrew, and there can be no remawere or refidue, but of

that thing that had his effence or beeing.

CAP. 1IV.

CUS TOS (1) terve hujufmad: be- THE kceper of the land of fuch

redisy qui infra etaten fuerit, non
capiat de terva haredis, nifi ratio-
nehiles exitus (2)y et ratiomabiles con-
es (3), ¢t rationabilia fervi-
tia (4)y et boc fene deftructione, et vafZo
hominum et rerwum {5).

_ﬁz ~Fuddin

0231202 .aﬁ? IS

talis teviee vic’y vel alicus ality qui de
exiitbus terra tllins nobis debeat re-
fpanderey et ille de cnflodia illay de-
Slructionemy, vel vaftum fecerit @ nos ab
co capicmus emend’ (7 )y et terra com-
mittatur diushus legal” et difcretis ho-
minibus de feodo illoy qui de exitibis
terree illins nobis refpondeant, vel 1/l
crr nos lam alfignaverimus.
vel wendiderimus  cieflod’
alicujus (8) talis terve, et ille inde
deftruttionem fecerit, vel vafiumn, amit-
tat illam cuflod’ (Q), ot tradatur duo-
bus difcret’ et legal’ hominibus de feo-
do 1lloy qui fimilitcr nobis reffandeant,

Sicut pradic? eff.

dederimus,

an heir, being within age, {ball
not take of the lands of the heir, but
reafonable iflues, reafonable cuftoms,
and reafonable fervices, and that with-
out deftruétion and waite of his men
and his goods. And if we commit
the cuftody of any fuch land to the
fheriff;, or to any other, which is an-
{werable unto us for the 1ffues of the
fame land, and he make deftruction or
wafte of thofe things that he hath in
cuftody, we will take of him amends
and recompence therefore, and the
land fhall be committed to two law-
ful and difcreet men of that fec, which
fhall anfwer unto us for the iflues of
the fame land, or unto him whom we
will aflign. And if we give or fcll
to any man the cuftody of any fuch
land, and he therein do make deftruc-
tion or wafte, he fhall lofe the fame
cuftody; and it fhall be affigned to
two lawful and difcreet men of that
fece, which alfo in like manner thall
be an{fwerable to us, as afore is faid.

Et fi nos
(6) cuflodiam alicujus

Lt /i

(Raft. pl. 693. Fitz. Waft. 15, 24, 138, 146, 1. Inft. g4.a. 12 H. 4. f. 53. 6 Ed. 1. ¢c. §o 28

Fd. 1. ftat,

3. € 18 14

Ed. 3. ftat. 1. ¢ 13. 36 Ed. 3. ¢. 13. See r2 Car, 2. c. 24. which

renders obflete the three Jaft mentioned aéls refiraining efchetors from wafte.)

(1) Cuftcs



Cap. 4 Magna Charta.

(1) Crffos.] A lkeeper, fome derive the word a cura & flo, guia

cuffos eff is cut cura ret flat c:g/ifadfe;:d. . and tllf%l'tﬂllpon fqmetime he 1s
called curator, in French he 18 ca_lled a gardicn, {0 as_hls name cuflos
doth put him in minde of his ofnce and duty, thatis not onely to
keep and preferve the lands and tenements of the vizard con:xmlttcd
t0 his cuftody in fafety, but alfo to educate apd bring up his ward
vertuoufly, and to advance him in marriage without difparagement.
tide 1. part Inftitut. Sect. 103. of: the caufe and end cf wardihip;
and fee the 4. part of the laflitut. cap. Court of Wards and
I iveries. _ _

(2) Rationabiles exitus.} Exitus 1s derived aé- exeundo, and {ig-
nifieth the rents and profits iffuing out or comming of the lands or
renements of the ward; which muft be token by the gardien in
reafonable manner, and therefore to exitus, rationabiles 1s added,
for that nothing that is unreafonable is allowed by law.

(3) Rationabiles muﬁmt:{dz}:es.] That 1s, things due by cufiome
or prefaription, and appendant or appurtenant to the lands or tene-
ments in ward, as advowfons, commons, waife, ftraie, wreck, and
the like; alio the reafonable cuftomes, fines, &c. of tenants in vil-
lenage, or by copy of court-roll where fines be incertain: for though
the cuftomes, duiies, fines, or the like be incertaine, yet if that
which is exa&ed or demanded be unrcafonable, 1t 15 againit the com-
mon law. For this word (confiretud.) and the divers fignifications
thercof, {ce hereafter cap. 3o0.

(4) Et rationabilia ferwitia.] This allo, as appeares by Glanvijl
rhat wrote in the reigne of H. z. was the common law of England,
that incertain fervices and aides ought to be rcafonable; for, faith
he, the lord may ratioirabilia auxilia de bominious fuis inde exigere,
ita tamen moderate [fecundum qiaantitatein feodorun fucrum e fecun-
dam facultates, ne minus gravari inde wideantur, wel funz contenenmern-
s amittcies and that which he fpeaketh there of aids, is to be
applied to all incertain fervices, cuftomes, fines, or duties.

But it may be demanded, how and by whom fhall the faid rea-
{fonablenefie in the cafes aforefaid be tricd? this you may reade
in the firft part of the Inftitutes, fect. 6g.

(3) Et hec fine deftruttione et wafio bominuvm et revum.] For thefe
words, deftrution and walte, fee the firlt part of the Inflitutes, {eét.
67. and the ftatute of Gloc. cap. s.

(6) Et finos commiferimus, &c.] For this word commiferimus,vide
the firft part of the Inflitutes, feét. §8. & 531. Here the commit-
tee of the king is taken for him to whom the king committeth the
cuftody of the land to one or more; by this word commiftimits, re-
{L’irvin g a rent, Quagmdin quis alius plus dare woluerit, and there the
King remaiu gardien.

(',T) Nos ab eo fapiermas emm:da.] And this may be upon an office
tound, or by writ dire€ed to the {heriffe to this effe&t, Quia datun
eff nobis intelligs, & .

(8) E: /i dederirins wel wendiderimus alicui cuflediam, &c.] In this
cafe the king graunteth, or felleth the very cuilody it {clfe, fo as the
grauntee or vendee becommeth guardian in falt: and that this dif-
tinction betweene the committee and grauntee was by the common
law, hear what Glanvill {aith, S/ werd Dominus Rex aliquan cuffedian
alicti commiferit, tunc diffinguitar utrum éi cuffodiam pleno jure commiferit
a quod nullum inde reddere computum oportet ad Scaccariuin, aut aliter:

£
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13 Magna Charta. Cap. 4,

£ wero plene &f cuflodiant commiferit, tunc poterity Ce. nogotia ficut f
rele difponere. King H. 7. graunted a ward tn the dutches of Buck.
Ingham, guam diuin manibus_fuis_fore contigerit; and aficrwards tie
king maje a {peciall livery, as by law he might, to the heir withig
age, and it was adjudged, as juftice Frowick reported, that tha
duches was without remedy; but otherwife it had bcen if the
graunt were durante minore xtate baredis, Or durante minore @tate
et guamdiu in manibus noftris, & c.

7 E. 1. 12, 11, But here it may be materially demaunded, what if the committee
iE-_ 2. Wafte 3« or prauntee doth wafte, and the king during the mirority taketh
cgiitr. 72 no amends, what remedy hath the heire after his fu'l age? Tie
an{wer is, that he thall have an ation of wafte, and that by order of

1z H. 4. 1. the common law: and then it is further doubtcd and demanded,

F.N.B. 59.e. & what fhall the heire then recover, for the warcfhip carnot be loft,
g::-a;k z;:rjum {feeing the heireis of full age, neifher by this ftatute nor by the fla.
M. 32 Er.  tuteof Gloc. To this theanfwer1s very obfervable, that {eeing that
Coram Rege.  the wardfhip cannot be loft, and the waite, being to the heirs dithe-
Rot. 76. Dub-  rifon, ought not to remain unpunifhed, that the heire fhall rccover
i‘f’:;r ii":bl;”;; treble damage, for that penalty 1s annexed to the _a&icm ot wafte;
pofition upon " and therefore if an altion of wafte were given againft tenant n ta/
the Statute of  apres poffibilitic, penerally the plaintife fhall recover treble damages,
Gloc. c. §. becaufe they are annexed to this fuit. But if the king doe take
amends, then the heire at full age fhall have no allion ot waite.

[ 14 ] (9) Amitrar cuffodiam.] This is underftood of the land, and not

Braton hb. 4. Of the body, for the words be zradatur duocbus, Je. qui de exitibus

fol. 285. 316,  terrce nobis inde refpondeant.

(3:,117'  Nota, fince this itatute of Mazna Charta divers other flatutes
I;r::z?l;{sz againlt wafts and deftrutions in the lands of wards have been
fol. 25. Britt. made. . ] _ :

fo. 33, 14~ At the making of this ftatute, the king had not any prerogative

* W.1.cap.2r. in the cuftodie of the lands of 1diots during the life of the idiot, for
ilr“;?é.c?f};_%arh 1f he had had, this att would have provided againft waft, &c. com-
cap. 18. 14. E, mitted by the committee, or aflignee of the king to be done in therr
7. cap. 13. 36. pofleflions, as well as in the pofleflions of wards, but at this time
E. 3.cap. 13.  the gardianfhip of idiots, &c. was to thelords and others accerdihg
to the courfe of the common law. And idiots from their nativity
were accounted alwayes within age, and therefore the cuftodie of
them was perpetuall {fo long as they lived, for that their impotencie
was perpetuall.  And the lord of whom the land was holden, had
not a tenant that was able to doe him fervice. And therefore
within the reafon of a cuftedie of a minor or of an heire witim
Fleta.lib. 1. cap. age in cafe of wardfhip. And this appeareth by Fleta, Sofens rutores
iﬂ;ﬁﬁtfﬂlﬁ;ﬁ idiorarum et ffultorum cum corporibus eoram perpetuo, guod Zf{fl'_tfm Jut
cau f‘: of altera. & prafv{ﬁ:m, co quod fe ipfos regere non noverint, ¥ nan: _/E*mp_ﬁ’r jzzdz.ra-
tion by act of bantur infira cztarem: wel quia verumgs plures per bujufmod: cuffoatam
parliament. exhceredationes compaticbantur, prouvifum fuit, et comuniter conceffim
Mirror cap. Y- gued Rex corporu et hareditatn hujufnods idioiarum et flultorum Jub
€. 9.§ En E”f” perpetuis cuflodiam obtinerct, dum tamen a nativitate fuerint idiot&
f;‘;m:af%ﬁ;;- et flultis fecus aute fi tarde a quocunque Domino tenuerint, et :}_/FE?I
167. b. acce viaritaret et ex omni exharedatione falvaret hoc cum adjeffo quod ao-
minis feodovuirs et alits quorum imterfuerit wt ferevitiis, reddetitus et
cuftodiis uigue ad legitimam atatem fecundum conditionem feoderunty

releviis et bujufmodi nibil juris deperiret.
But then it is demanded, when was this prerogative given to
the king? Certaine it is, that the king had 1t before flatute of

317 E.



Cap. 5.

that, it is manifeft that the king

Magna Charta.

17 E. 2. de praerogativa regis, for it appeareth in our bookes,
that the king had this prerogative, annzo 3 E
had it before Britton wrote in
the raigne of E. 1. as you may read in his booke.

And 1t is as cleare, that when Bralton wrote (who wrote about

14

Britton, cap. 66.
ﬁili 167- b.

Brac.l. 5. 421. a,
Stanf. Prerog.

ca g.fol. 33,34

E. 2. And before

the end of the rcigne of H. 3. that the king had not then this

prerogative.

And therefore it followeth, that this prerogative was given to the

king

which 1s not now extant.

E. 1. before that Britton wrote, by fome aét of parliament,
And 1t appearcth by the Mirror of

Jultices agreeing with Fleta, that this prerogative was granted by
common aflent, vide lib. 4. Beverley’s cafe, fol. 126.

C A P.

CUS TOS autem quamdiu cuftodiam

terrae hiujufmodi habuerit, [uflentet
dsmas, parcos, vivaria, flagna, molen-
dina, Sc. alterram illam pertinentia,
de exitibus terve cjufdem, et reddat
heredi cum ad plenanr etatem perve-
nerity tervam fuam tot’ inflauratam de
carucisy et omnibus aliis rebusy ad m:-
nusy ficut silain recepit.  FHeec omnia
obferventur de cuftodiis archiepifcopa-
tunm (1), epifcopatuum, abbatiarum,
prioratuwin, eccleffarum, et dignita-
tuin vecantinm, quee ad nos pertinent,
except’ quod cuflod’ hujufinodi vendi

non delent.

‘T
r‘

TI—IE keeper, fo long as he hath

the cuftody of the land of fuch
an heir, fhall keep up the houfes,
parks, warrens, ponds, mills, and
other things pertaining to the fame
land, with the ifues of the {faid land;
and he fhall deliver to the heir, when
he cometh to his full ace, all his land
{tored with ploughs, and all other
things, at the leaft as he received it,
All thefe things fhall be obferved in
the cuftodies of archbithopricks, bi=
fhopricks, abbeys, priories, churches,
and dignities vacant, which appertain
to us; cxcept this, that .uch cuftody
fhall not be fold.

(o0 H. 7, f. 30. 3 Ed. 1. c. 21. 36 Ed. 3. ¢, 13}

That this was the common law appeareth by Glanvile, who faith,

[ 15 ]

Reflituere autem tenentur cuflodes beereditates ipfis beeredibus inffauratas Glanvil, 1ib. 7e
et drbiilis acquaietatas juxra exigentiam temporis cuflodice et gzm;ztz'z‘m:'.r Cip, g.

beereditatis. .

(1) Hec omnia obfervanthr de cuffodiis archispifcoporum, &c.]

FIEtH, lir I.C.1I1.
10 H. ?- 6- &

40.

The cuftodie of the temporaltics of every arch-bithop and bifhop Sce the 1. part

within the realme, and of fuch abbeyes, and priories, as
the king’s foundation, after the fame became voide, belonged to
the king during the vacation thereof by his prerogative: for as
the {piritualtics belonged during that time to the deane and chapter
de comuni jure, or to fome other ecclefiafticall perfon by prefcrip-
tion, or compofition, fo the temporalties came to.the king as
fcunder, and this doth belong to the kirg, being partronus et pro-
ettor ecclefie, in {oO high a prerogauve incident to his crowne,
as no {ubjet can claime the temporalties of an arch-bithop, of

Were of of the Inﬂ'thtES’
{.(t. 67.

Sce prer. regisy
cap. 14.

W. 1. cap. 21,
Fleta,]i.1.¢C. 11a
14 E. 3. Ca. 4» 51
vide Cap. 33

adjudged 2x
E. 1.

bi”lOP, when they fall by grant or prefcription.

‘II' INST-

But
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Magna Charta. Cap. 6.

But as, 7z omni re nafcitur ves quee ipfam vem cxterminat, unlefle
it bee timely prevented (as the worme in the wood, or the mothe
in the cloth, and the like) fo oftentimes no profeflion receives 2
greater blow then by one of their owne cecat: for Ranalph an
ecclefiafticall perfon, and king William Rufus his chaplain, a man

SJubaiio ingenio, and profunda nequitia, was a faltor for the king in

making merchandize of church livings, in as much, as wher any
archbifhopricke, bifhopiicke, or monaftery became void, firft he
perfwaded the king to keepe them voide a long time, and con-
verted the profits thereof fometime by letting, and fometime by
fale of the fame, whereby the temporalties were exceedingly
walted, and deftroyed. Sccondly, after a long time no man was
preferred to them per traditioinen annuli et baculi, by livery of fea.
fon, freely, as the old fafthion was, but by bargain and {ale from
the king to him, that would give moft, by meanes whereof the
church was ftuffed with unworthy, and infufficient men, and manyv
men of lively wits, and towardiinefle in learning defpairing of
preferment turned their ftudies to other profeflions. This Ra.
nulph, for ferving the kings turnes, was advanced, firfl, to be the
kings chancellour, and after to bz bifthop of Durefme, who after
his advancement to {o high dignities, made them fervants to his
facrilegious and {imoniacall defignes. Xing Henry the firft {feeing

‘this mifchiefe, and foreflceing the great inconvenience that would

tollow thereupon, was contented for his owne time to binde his
owne hands, to the end the church now naked and bare might
receive {ome comfort, and have meancs to provide things neceflary
for their profeflion, and calling. He thercupon at his coronation
made a charter to this eftelt, Quia reguwm oppreflim erat injuftis ex-
aFionibus, ego in refpeltu dei et amore quem erga wos omnes babeo, fania
Dei Eff/e_ﬁam imprimis liberam Sfal ita qued nec wvendamn, nec ad ﬁr-
man: pernGrm, nec mertuo avchicpifcopo, frve epifcopo el abbare, aliguid
accipiam de dominio ecclefice vel hominibus ]S, doner fucceffor eant in-
grediatur, et omnes malas confuctudines, quibus regnum Anglice ofprime-
batuiy inde aufero.  He committed the faid Ranulph then bithop of
Durham to prifon for his intolerable mitdeeds, and injuries to the
church, where he lived without love, and died without pity, {faving
of tho!e, that thought it pity, he lived {o long.

Fendi non debent.|  Fleta, ubi jupra, {aith, wendi non debent nec
legari 3 yet the king may commit the temporalties of them during
the vacation, as by the ftutute ot 14 Ed. 3. appeareth.

CAP. VI

A REDES autem maritentur HE IR S fhall be married without
abfque difparagatione. difparagement.

(r Inft. Bo. 20 H, 3. ¢. 6.)

'This 1s an ancient maxime of the common law: {ee more
hereofin the firlt part of the Inftitutes, fect. 107, 108, 10g.

CAP



Cap. 7+

C AP.

VID UA poft mortz maritz fui -

Jflatim et fine difficultate aliqua,
habeat maritagin fuii et hereditate
fuam : nec aliquid det pro dote fua, nec
pro maritagio fuoy vel pro b_;redit_afe
fua hab.nday qua heereditate maritus

[uus, et ipfa tentterunt frmuly die obitys

(pfius mariti fui @ et maneat in capitali
meffitagio marvit: futy per quadraginta
dies (1) toft obitu mariti fu:i (2), infra
qguos dies affignetur ¢i dos (3) fuay nift
prius ot affiginata fuerity vel nift domus
1lia ﬁt C(yf?'z? (4.) s et fi de c‘{_i/?r‘a e~
cefferit, flatim domus ei competens pro-
videatury in qua poffit honcfle morari
(5, quonfq; dos fua e: affignetur, fe-
cundic quod pradiflum e/t : et bhabeat
rationabils efloverium funm intevim de
communt (6). Affignetur autem ety pro
dote fuay tevtia pars totius tevre maritl
Jut (7)y quee fuit fua in vira Juay nifs
azmiiori fucritdotata ad oftinmecclefice.
Nulla vidua diffringatur ad fe mari-
tandam () dummodo voluerit vivere
fine marito: Ita tamen quod fecurita-
tem fuciaty quod [e non maritabit fine
affenfie nofire, fi de nobis tenuerit, vel
Joie affenfu domin: [ui, fi de alzo tenue-
rit(9). [ Prerogativa Regis, cap. 4.]

<
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VII.

A Widow, after the death of her
hufband, incontinent, and with-

out any difhculty, {hall have her mar-
riage, and her inheritance, and fhall
give nothing for her dower, her mar-
rizre, or her inheritance, which her

hufband and fhe held the day of the
death of her hufband, and fhe fhall tarry
in the chicf houfe ¢f her hufband by
forty days after the death of her hui-
band, within which days her dower
ithall be afligned her (if it were not
afligned her before)} or that the houfe
be a caftle; and if fhe depart from
the caftle, then a competent houle
{hall be forthwith provided for her,
in the which fhe may honeltly dwell,
until her dower be to her afligned, as
it is aforefaid; and ihe f{hall have in
the mean time her rcafonable eftovers
of the commong; and for her dower
(hail be affigned unto her the third
part of all the lands of her hufband,
which were his during coverture,
except the were endowed of lefs at
the church-door. No widow ihall
be diftrained to marry herlelf; never-
thelefs the fhall find furety, that fthe
fhall not marry without our licence
and aflent (if {he hold of us) nor
without the aflent of the lord, if fhe

hold of another.

(Hobart rg3, Dyer, f, 76. Plow. 32. Bro. Dower, 101. Regitt. fol. 175, Co. Lit.32. b. 19 H.

6. f. 14. 17 Ed. 2. cu 4. Fitz. Dower, 194, 196.

It appcareth by Bra&on of ancient time, that a woman being
heire, Sine dominorum difpefitione et affenfu, hezreditaten: bqéem, mari-
‘art non poteft, nec etiam in vita anteceflorsm de jure fine affenfun domini
caprtalis, grod JI olim feciffent, hareditatem amiticrent fiue_fpe vecupe-
YRadl, nifi folum per gratiam: hbodie tamen aliam panam 1RCUFrunt,

208, 4. ¢, 1.)

Brafton, li. 3.
fol. 08.

Fleta, lie 5. cap.
24. 35 H. 6. 52.
Mat. Par. 407.

Sicat inferius dicetur, et boc ideo’ne cogatur dominus bhomagiuvm capere de

ccpitali inimico, wel de alia minime idoneo.

Alfo 1t appeareth by the fame author, guod [fi myulier dotesm habens
Pro woluntate fua alicui nuberet, practer afenfum <warranti fui de dote,
o:im ex tali m'zﬁz fotem amitierety nunc 1Qmen 1on amitiel.

C 2

Mirrour, cap. I.
§ 3

Sec the 1. part

of the Inftitutes
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Tower 101,
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Pow. 31. 30 L.
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Dower 194.
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dtens cum femel legitime maritate fuerint, et poflea viduz, iterum
non cuftodientur fud cuflodia dominorum, licet tcucantur affenfum eorum
ﬂg:az'rfre maritands ﬁ, &ec. And herewith agrceth Gl:mvile, who
wrote before this ftatute.

tiereby you may fee what had beene vfed of ancient time in
thelecafes: but at this day widowes are prefently after the deceafe
of their hufbands, without any difiiculty to have their marriage
(that 1s, to marrie where they will without any licence, or affent
of their lords) and their inheritance, without any thing to be
given to them; but in this branch the king is not included, as
hereafter in the end of this chapter fhall appeare.

(1) £t maneat in capitali mefliagio mariti fui per gquadraginta
dies pofl obitum mariti jui.] Ard this is called her quarentine, and
1f the widow be witholden from her quarentine, fhe fhall have her
writ, De qaarentena habenda to the fherife, which reciting. this
ftatutc, 15 1n nature of 2 commiffion to him, Quwod wocatis coram wobis
poirtibus pracdiébis, et auditis inde earum rationibus, eidem B. C. widue
Menayr et celerem jujiitiam inde fieri faciatis juxta tenoré cArta preedic-
Ly 22 pro Gefeltn fuflitiee querela ad nos perweniat iterata. By force
of which writ, the fherife may make procefic againft the defendant,
retournable within two or three dayes, &c. and may, and ought (if
no jult caufe may be fhewed againit it) {peedily to put her in pof-
{feilion; and the reafon why fuch {peed is made, 1s for that her
quarentite 1s but for forty dayes.

Vidua, &c. moneat, &c.] Therefore if fhe marry within the
forty dayes, fhe lofcih her quarentine, for then her widow-hood is
paft, and fhe bath provided for her felfe, and the quarentine 1
appropriate to her widowes cftate.

(2) Infra quos dics affignetur €7 dos.] Here it appearcth how
{peedily dower vught to be aflizned, to the end the widow might
not be without livelihood.

(3) £off obitiint mariti jui] The day wherein the hufband dieth,
fhall be accounted the firit day, fo as fhe fhall have buat thirty nine
after.

(4) Nifi domus illa fit caftrum.] This is intended of a caftle, that
1s warlike, and maintained for the ncceffary defence of the realm,
and not for a cafllc in name maintained for habitation of the owner,
but hereof fee more in the firft part of the Inftitutes, fect. 36. & 242
De adibus kernelazis.  Kernellare, or cernelfare, by fome is derived
from the French word Zerner, or cermer, to fortifie, inviron, or
inclofe round about: and by others, from #4arzean or carnear, a
battlement of a wall; or from 4arnele or-carnel:, imbatteled, or
having imbattlements; and the truth is, it beareth all thefe figni-
fications in the lawes of England, and the ufe of it in caftles and
forts was to defend himfelfe by the higher place, and to offend the
affailants at the lower. |

Britrons words be, S /e chicf mees foit chief del cotentze, ou del ba-
rony, ou caftle, Sc.  Soas it appeareth by him thar the is not to have
her quarentine of that, which is caput comitatus, feu baroniz, and
with him, agreeth Fleta, but Braéon only {peaketh 4¢ cafir
The ancient law of England had great regard of honour and
order. |

(5) Statim domus ei competens provideatur, in qua ;ﬁqﬁt Fonefte

morari.] But this muft be of a Loufe, whereof fhe is dawable fi:ﬁr
¢
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fhe muft have her quarentine of that, whereof fhe may be en-
dowed.

(6) Et babeat rationabile effoverium interim de communi.] Britton

faith, Que eux eient des iffues el intier de les terres lour covenable
Juftenance, &e.

Fleta faith, Ubi inveniantur ei neceffaria honclé de hereditate com-
muni, donec rationabilis dos fuerit ei affignata.

So as ¢owerizin here is taken for {uftenance : there isan opinion
in our books, that the widow cannot kill any of the oxen of the
hufbands, whiles the remain in the houfe; bat the Regiiter faith,
Onod interiz habeant rationabilia effoveria de bonis eorundem marito-
rem, which {fecmeth to be an expofition of this branch.

In the ftature inutwled, De catallis felonwum, 1t 1s faid, Cum ibidern
éaﬁm: coram jufliciariis wiflris fuerit conviclus de felonia, tunc refid.
catallorum ultra cffoverium fuuimn fecundum regni confuetudinem nobis
renancant 3 where effoveriun: fignifieth {fuftenance, or aliment, or
nourithment, This word ¢gloverium commeth of the French
verb effover, id ¢f?, alere, to fuftain, or nourifh, and this agreeth
with the f{aild old books, and in this {enfe it is taken in the fta-
tute of Gloc. Trover e¢ffovers in wiver et veflure, that is, things
that concern the nourtfhment, or maintenance of man in «wijiu
et weftite, wherein 1s contained meat, drink, garments, and
habitation. Alimentorum appeliutione wenit wius, wefitus, et ha-
bitatio.

When ¢fowvers are reftrained to woods, 1t fignifieth houfebote,
hedgebote, and ploughbote,

(7) Alignetur autem e: pro dote fua tertia pars totius terre mariti
Jui, &c.] See for thisin the firft part of the Inflitutes, fect. 37.

(8) Nulla widua diffringatur ad fe maritandam, &c.] '1his 1s to
be underftood of widowes tenants in dower of lands holden of the
king by kunights fervice in chiefe, and thereupon fhe i1s called the
kings widow, and if the kings widow marry without licenfe, fhe
fhall pay a fine of the valuc of her dower by one year. l

And the reafon of this law is yeelded wherefore they fhould not
marry without the kings licenfc, Ne forte capiialibus inimicis demini
ropss marzteat ur.

And old readers have yeelded this reafon, lcft they fhould marry
unto {trangers, and {o the treafure of the realme might be carried
out, and others fay that the reafon is for that uponthe afiignement
of her dower fhe is fwworn in the chancery, Que ¢/ ne marier fans I-
cenje, et pur ceo fi ol fait encont. fon forement el ferra fine.

- Others fay that it i1s a contempt to marry without the kings
licenfe, and againdt this ftatute, and therefore for this contempt the
fhall make a fine.

It the kings tenant ia capize dye feifed, his heire female of full
age, 1t the marry without the kiugs licenfe, the thall pay no fine,
f{)r {he is no widow, and the words be nulla vidua diffringatur,
W, ’ '

If the quecene being the widow of a king be endowed, and marry

17

Britton ubl {u.
pra.

Fleta ubi fupra.

1g H. 6. 14. b,
R 'giﬂr. 1751

Vet. Mag.
Chart. 2. pt. fol.
66. Braét. [i. 3.
fﬂ; 1371

Gloc. ca. 4.

[ 18]

Prer. Regis, cap.
4« Stamford
prer. I17.

. N.B. 263. ¢,
Britton, fol. 28.
2. & 29. b.

Rot. pat. 4 E. 1.
m. 37Te

Bract. ubi fupra.
Fleta, libe 1. ca.
12,

3_5 H. 6. 52-
F ortef,

35 H. 6. 52,
15 | D 4. 13-

Rot. Parl. anno

ot - . » » ’
Witnout the kings licenf{e, becaufe fhe 1s endowed of the fzifon of 6 H. 6. nu. 41.

the king himfelfe, fhe is out of this ftatute: but at the parhiament
holden 1n anno 6 H. 6. it is enacted by the king, the lords tem-
Porall, and the commons, that no man fhould contra& wich, or

marry hunfelte to any qucen of Kngland, without the {peciall li-.

cenfe or aflent of the king, on pain to lofe all his goods, and lands;
| C 3 to
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to which a& the bifthops, and other lords {pirituall gave their con.
fent, as farre forth, as the fame {fwerved not from the law of God,
and of the church, and fo as the fame imported no deadly fin.

(9) Si dealio tenuerit.] This isto be underitood, where {uch a li-
cenie of marriage in cafc of 2 common perfon was due by cuitome,
prefcription, or fpeciall tenure, the words being /2 de alio tenuerit;
and this expofition is approved by conflant and continual ufe and
experience, £t cptimus interpres legum confuetudo.

Sze the firdl part
of the Infiitutes,

fect, 174,

C AP VIIIL .

7 E or our bailiffs fhall not feife
any land or rent for any debt,

as long as the prefent goods and chat-
tels of thedebtor do fuffice to pay the
debt, and the debtor himfelf be ready
to fatisfy therefore. Neither fhall
the pledges of the debtor be diftrhined,
as long as the principal debtor is fuf-
ficient for the payment of the debt.
And if the principal debtor fail in pay-
ment of the debt, having nothing
wherewith to pay, or will not pay

_Z\]'OS vero (1), wel ballivi noftr:

"~ (2)y wom feifirnus terram ali-
guany, vel redditum (4) pro debito al:-
queoy quamdin catalla debitoris prafentia
Jufficiunt ad deditum reddendum (3), et
ipfe debit’ paratus fit inde fatisfocere.
Nee pler” ipfius debitoris (§) diftrin-
gantury quamdin ipfe capitalis debitor
Juffieiat ad folutionemn  ipfius  debiti.
Et ) ocapitilis debitor defec vitin joln-
2eone dobitiy non ha'ens unde folvaty ant
i

yoddore noderit caomnpoffit (6), plenir * de

cdubito refpondeanty et i veluerinty ba-
beant tevras ct reddit’ debitoris (7,

57?1‘9-’!/52;:{' ] 01s /"F'z‘i’-ff(?rf e ﬂ:jt’;éf‘f!: ?I(Jd

citea pro eo [olverint, nift copitalis de-
citor maflraverit, fe cffe quictum ver-

where he is able, the pledges {hall
anfwer for the debt. And if they
will, they fhall have the lands and
rents of the debtor, until they be fa-
tisfied of that which they before payed

for him, except that the debtor can
fhew himfelf to be acquitted agamﬂ:
the faid {ureties,

fits L:.ryif'::;f;z plegios.
#[ 19 ]

(Pl. Com. 457. in Sir Thno. Wrnthes cafe. Pl. Com. in the Lord Berklies cafe, &c. Plow. 440.
Regitt. 158, Intray ¢, 13. 33 H. 3. c. 39.)

(1) Nos wero.] Thefe words being fpoken in the politique
capacity doe extend to the fucceflors, for in judgement of law the
king in his politique capacity dieth not. ,

(2) 77/ balivi nofri,] In this place the fheriffe and his under-
bailiffes are intended and meant, and to this day the theriffe ufeth
this wm his returns, Jufra balivam weam, for Infra comitatum,
&c. |

(3) Now feifienus terram aliguam, wel yedditum pro debito aliquo,
quamdic catalla debitoris prafentio fuficiunt ad debitun rveddendum.]
S AW iam By order of the commmon law, the king for his debt had execution
Herbert's cafe. Of the body, lands, and goods of the debtor: this is an aft of grace,
5 ilic. Dier 224. and reftraineth the power that the king beidre had. : |
MWalierde (4) Reddfitum.] For the feverallkinde of rents, fee the firft part
Chirton’s cale. ¥ . : ?

24 E. 3. of the _Iniututf:s; Lit. lib. 2. cap. 12. whercanto you may adde,
1. Redditus affyus, or redditus affife : vulgarly rents of affife are the

Pl. Com. 32,
Deber fomper certain rents of the freeholders, and ancient copiholders, becauie
they

principalis excuti

See the firft pare
ot th. Iuﬁitutus;
and hereafter,

([ |
Cniih T-r - .

Sce Artic. fuper
Cart, capet oz,
11, 3 tni. I2. D.
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they be aflifed, and certain, and doth difiinguith the fame from
vedditus mobiles, farm rents for life, years, or at will, which are

variable and incertain. 2. RedAitus albi, white rents, blanch farmes, -

or rents, vulgarly and commonly called quitrents ; they are called
white rénts, becaufe they were paid in filver, to diftinguith them
from work-d :yes, rent cummin, rent corn, &c. And again thefe
arc called, 3. Redditus nigri, black maile, that is, black rents, to
diftinguilh them from white rents; fce Rot. claufl 12 H. 3. m. 12.
Rex concefft bominibus de Andevor maneviade M. F. 4, F¢c. Reddendo
per armm ad Scaccar. Regis Lixxx. 11 blanc, e Antigua firmnc. 4.
Redditus refolut; be rents ifluing out of the manors, &c. to other
lords, &c. Feodi firma, fee farm, for this kinde of rent, vide infra

Gloc. cap. 8.

Afier the ftatute of 33 H. 8. cap. 39. was made for levying of

th2 kings dcbts the ufuall proceffe to the fheriffe at this day, 1s,
Rued diligenter per facramentum proborum et legalium bominum de
baliva tua, ¢Sec. ingiuiras quee et cuufmodi Eona'et catalla, et cujus
piectiidem (debitor ) habuit in difta baliva tua, &&c. Et ea omnia
capias in manus noflras, ad valntian debiti praedil?, et inde fieri fac’
debitum pradicl, Sc. Er fi forte bona et catalia pradicd’ (debitoris )
ad jolutionem debiti preedilt mon fufficerent, tuize non omittas propter
aliguam libertatem, quin eam ingrediaris, et pcr_facramentun preafat,
proborunt, et legaiinm hominum diligenter inguiras, quas terras et qua
CHCMERL Ry €8 cujus annui valoris, idem (debitor ) pabuit, fen feifitus fuit
indifla baliva tua, Sc. Eteaomnia et fingula in guorumeungye mani-
bus jam exiftunt, extend: fac’, er in manus noftras capias, &5c. Et capias
Pradilt’ debitorem, ita quod babeas corpus pradild (debitoris ) ad ja-
tisfac nobis de debito predifd.

Wiereby it appeareth, thatif the goods and chattels of the l:ings
debtor be fufiicient, and fo can be made to appeare to tiie fheriffe,
whereupon he may levy the kings dcbt, then ought not the theriffe
to extend the lands, and tenements of the debtor, or of his heire, or
of any purchafer, or terre-tenant. To conclude this point with the
authority of old and auncient Qckham.

Tervar ct ténementa debitoris recis, ad gquafcungs manus quocung;
titulo devenerunt, poft debituin wegis incepium resi terentur, ff nox
aliunde ﬁztf{fac:?re pofjit.

(5) Nee plegiiipfeus debiteris.) As pledges, or{ureties to keepe the
peace, pledges for a fine to the king upon a contempt, &c. are
within this branch, but otherwife it is of mainperners, and this
appeareth by Glanvile, to be the common law before the making
of this a&. ‘

And the authdr of the Mirror faith, cenx font pleges queux plevi/ber
aut’ chofe que corps de bome, car ceux ne font propment pledges, mes font
ﬂ:m'zfpcrrzem pur ceo gque Zls Juppofont p!em'{ﬂza&fﬂ Jont liver a ceux per
Laille corps pur corps. .

(0) Et fi capitaiis debitor defeccrit in folutione, Se. aut reddere
nolueiit cups pofit.] Some have thought that this branch hath taken
away the next precedent, concerning pledges, but both doe ftand
well together, for reddere noluerit cum po/frt mufl be underftood, when
the principall is able, and vet his ability cannot bee. made to ap-
peare, being 1n moncy, treafure or the like, or in debts owing to
him, which he conceales, and will not reddere, {0 as dz non appa-
rentibus, et non.exiffentibus eadem eff lox, and in that cale, plegii de

“bito refpondeant, and yet the former branch concerning pledges
C 4 doth

-
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.. doth fiand, where the pledges can make it appeare to the fheriffe,
2 Britton, ¢ap.  that he may levie the kings debt: {ee in the ftatute of arziculi fuper
i:'?t;ta, lib. 2. ¢, CATEAS CAp 11. . , o

<6. (7) E: f5 woluerint, babeant terras, et rea’dz{m deén‘of 23, &c]
¥.N. B. 177. 2 Upon thefe words fome have faid that the writ de plegits acquie-
Reg. 158. 43 E. zandis is grounded, and feeing no mention is made 1n this ftatute of
3. 11.3. 44 E- 3. any deed, the pledges fhall have that writ without any deed. And
ff'? E;EEE if the pledges have any deed, covenant, or other aflurance for
s f;,';ts;; 179. " their indemnitie, then may they take their remedie at the common
1 E. 46. law; ® but it appearech by Glanvile that this was the common law,
Dyer. 22. Eliz.  for he {aith, So/uto wero eo quod debetur ab ipfis plegiis, recuperare
;?é-l il Tib. inde poterint ad pr:z'ucipa/em dfﬁitarzm, J1 pofiea. baéueri't mzfa’e els ./Ezrf:r:-
10. cap. 4y 5. Jacere polfit per principale placitum, and {fetdowne the © writ de plegiis
€ Regift. 153. fzcgnzﬁmﬂdu.

Mac.Parif2473.  Note here is a chapter omitted, viz. nullum feutagivm, vel alx-
Wendov. Walle L5y ponam in regno noffro niff per commune coucilin regni nofiri, which
oo id;d;_ﬁ?ffj; claufe was in the charter, anno 17 regés Fobannis, and was omitted
concedendo. 32 1n the exemplification of this great charter, by Ed. 1. vide

E. 1. cap. 30.

CAP. IX,

CI/’I‘IA’S Londen’ habeat omnes HE city of London fhall have

lthertates fuas antiquasy et confue- all the old liberties and cuftoms,
tudines juas. Praicrea volumus, et which it hath been ufed to have.
corcedimusy, quod omnes aliz civitatesy, Moreover we will and grant, thatall
burg’s et ville, et barones de quingue other citics, boroughs, towns, and
fortul usy et omnes alii portusy habeant the barons of the fhive ports, and all
cavies libertatesy et liberas confuetu- other ports,fhallhave all their liberties
dines fuas. and free cuftoms.

(Cro. Car.251. 45 Ed. 3. f.26. 5 H. 7.f.10,19. 11 H.7 f, 21. 5 Rep. 63. 3 Rep. 1250
= Bulitr. 2. Mirror, 511.)} | |

d Mirror, ca. 5. d "This chapter is excellently interpreted by an ancient author,

fft} Iib. 2. who_ﬁlith, In :pai?zte' que demaunde, que le Citie de Londres eit fes
cap. 43. auncient franchbifes, et fes frank cuffomes, ¢ft interpretable in céft maners
Il Com. fol. que les citizens eient lour fraunchifes, dont ils font inberit per loyall
400. 1itie, de dones, et confirmements des royes, et les gueux il ne ont forferts
gg ;;.410.1 :%—1 per uul abufion, et que ilx eient lour franchifes, et cuflomes, que font
. ar. © Sufferable per droit, ot uient repugnant al ley : Et le iuterpretation gut
28 Al 24. ¢ff dit de Londres foit intendu deles cinque ports, et des autres Jieus; and
45 E. 3. 26 this interpretation agreeth with diversof our later books.

ﬁfn;f: ! por- It is a maxime in law, that a man cannot claim any thing by
fuper chartas cultomre or prefcription * againft a ftatute, unlefle the cuftome, or
c. 7. W. 3. prefcription be faved by another ftatute; for example: they ?F

cap. g. 7 R. 2, f.ondon cl_aim by cuftome, to give lands without licen{e to mortmain
nient impiimee. becaufe this euffome is faved, and preferved, not onely by this chap-

9 Hoa cap. 1. ter of Magna Charta,but by divers other ftatutes, ef fic 4e ceel €rise
2 H. 6. cap. 1,

&c. See more in particular concerning London,-in the fourth part of

See the firt of  the Inftitutes, cap. Of the Courts of the City of London.
thﬂ Inﬂ‘it- ﬁ-:&i

7. 31. C A P.
8 H. 7. 4. b, *[21]



Cap. 10, Magna Charta.

CAP. X.

Z\TU LLUS ditringatur ad fa-

ciendum mnajus fervitium de feodo
militis, nec de alio libero tememnento,
guam inde debetur.

more

due.

21

N O man fhall be diftrained to do

fervice for a knights fee,
nor any freehold, than thereforc 1is

(Cuftumier de Norm. cap. 3 14. fol. 132. b. 1 Roll, 164. 2 Roll, 132, 10 Rep. 108. Fitz, Avowry,
96, 157, 200. Pilow.243. 14 H. 7. f. 14. Fitz, Brief, 661, 881, 882. Fitz Prarog. 28. V. N. B. f. 18.)

That this was the auncient law of England, appeareth by Glan-
vill, and alfo that the writ of Ne injufte wexes, was not grounded
upon this act, appeareth alfo by bim, tor he faith, £¢ alia quedam
placita, welutz, /1 quis conqueratwr fe curice de domino fuo, quod con-
Juetudines, et indebita fervitia, wel plus ferwitii exigit ab eo, qua inde
Sfacere deleat: and fetteth down the form of the writ of Ne inju/fle
wvexes 3 Rex N. falutem. Probibeo tibi, ne injufte wexes, wel woxari
pernitias H. de libero tenemento fuo, quod tenct de te in tali willa, nec
inde ab eo exigas, aut exigi permittas confuetudines vel ferwitia, que tib:
inde facere non deber, PS¢,

And another ancient author which wrote of the ancient laws
long before this ftatute, maketh mention of the writ of Ne ijufle
TVEXES «

Hereby it appeareth how they are deceived, that hold that this
writ 15 greunded upon this at, and how neceffary the reading of
ancicnt autaors 1s, to give the ancient common law his right, as
hereby it appeareth.

‘The words of the ftatute be, #zullus diffringatar, therefore if the
lord 1ncroach more rent of the fame natare, by the voluntary pay-
ment of the tenant, he fhall not avoid this incroachment 1n an
avowry, but in an aflifc ceffz vit, or e injufle wexes, the tenant fhall
avoyd the incroachment; this rule holdeth notin cafe of a fuc-
ceflor, or of the iffue 1n taile, for they fhall avoyd it in an avowry,
but if the fervice incroached be of another nature, the tenant
fhall avoyd that feafon in an avowry, for majus ferwitium implieth
a greater exation of the fame nature: if the incroachment of the
{ame nature be gotten by cohertion of diftreffe, there the tenant
thall avoyd that feafon in an avowry, for aullus difiringatur ad fa-
ciendiem majus ferwitinm. But if an incroachment be made upon a
tenant 1n tail, or tenant for life, or any other, who cannot maintain
2 Writ of ze injufle wexes, nOY a contra Jformnam coliationis, nor other
remedy, he fhall have an aflion upon this ftatute ; for this ftatute

intendcth to relieve thofe, whjch had no remedy by the common
W .

C A P.
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~i~2 1 Magna Chﬁrta. Cap- 1f,

CcAP. XI.

(0 AIUNIA placita (1) zon (GOMMON Pleas fhall not follow
Y frarantur (2) caviam  neflram our court, but fhall be holden in
(2),jed teneantur in aliguo certo loca,  {ome place certain.

(T iiror, cap. 5. § 2. 1 Infte 710 2. Plow. 244. 12 Rep. 59. Regifle 187. 23 Ed, 1. .4,
61 % g9. IIRep.7s.)

Before this ftatute, common pleas might have been holden in
the kings bench, and all originall writs retournable into the fame
bench: and becaufe the court was holden coran: rege, and followed
the kings court, and removable at the kings will, the retourns were

[ 22 ] nbicungue fuerimus, &c, whereupon many diﬁ:optinuances enfued,
and great trouble of jurors, charges of parties, and delay of
jultice, for thefe caufes this ftatute was made.

Miveay, ca, 1. (1) Cemmunia placita.] Here it is to be underftood, a divifion
E“*" £ PL cor of pleas, for placiia are divided 1n placira coronw, and communia
axl L' ’ . ) . - - . . .

Co. 1. plicita: Placita corene are otherwife, and aptly called criminalia,

Vide cap. 17. . OF mcrtalia, and placita communia are aptly called civilia: Placita
corone are divided into high treafon, mifprifion of trcafon, petit
treafon, felony, &c. and to their acceflories, fo called, becaufe
they are coutra coronam et ‘dignitates; and of thefe the court of
common pleas cannot hold plea; of thefe you may reade at large
in the third part of the Inftitetes. Common or civill pleas are
divided into reall, perfonall, and mixr.

Vide cap. z7. T'hey are not called placita corone, as fome have f{faid, becaufe
the king jure corone fhall have the {fuite, and common pleas,
becaufe they be held by common perfons. For a plea of the
crown may be holden between common perfons, as an appeale
of murder, robbery, rape, felony, mayhem, &c. and the king
may be party to a common plea, as to a guaie impedit, and the
like.

Now as out of the old fields muft come the new corne, {o out
old books do excellently expound, and exprefle this matter, as the

Glan.li. 1.cap.1. law is holden at this'day, therefore Glanvill {aith, Placitorum alind
eft criminale, alind civile; where placitam criminal:, 1s placitum
coreney and placitum civile, placitum  commene, named in this

{tatute.
Bralton,'b. 3. And Bracton that lived when this flatute was made, faith, Scien-
fol. 101. b. dum quod omninm aitionum five placitorum (ut inde utatur @quivoce)

}é::m, 1. 2. €aPe J e ¢off prima divifio, quod gf.wfrfam Sunt in ivemt, ng(z"a’mfz‘ 712 ;wr/f:wmf:, 41
36 qiecrdam mixtey [en: eari quar funt in perfonam alia criminalia et alia
civilia, fecundum gquod dilendunt ex maleficiis wel contrallibus; ien

criminalium, alia majer, alia winor, alia maxima, fecundum criminut

quantiratem.
Fleea, li. 1. cap Fleta {aith, Perforalium iajuriarum quadam junt criminales, et quea-
vdy 1le L. . . . . T . 8
Y5, dam civiles; criminalium quedam fentcntialiter wmortem inaucunls

gum:z’am VEYO MINIINE,
Britton



Cap. 11, Magna Charta.

Britton calleth them pleas de /z corone, and common pleas, and the
court taketh his name of the common pleas.

To treat of the juri{diéion of this court, doth belong to another
part of the Inftitutes, but a word or two of the antiquity of the
court of common pleas, which is the lock and the key of the com-
mon law.

Glanvill f{aith, placita in fuperioribus, &c. ficut et alia qualibet
p[acfm civilia, -8&c. folet autem id freri cora Jufliciariis domini regis in
hanco nﬁa’em‘fé:z.r, &c. And in another place, coram jzfﬂ‘z'c’ in
banco fedentibus. |

Brafton in divers places cals the juftices cf the court of common
pleas, as Glanvill did, jufficiarii in banco refidentes, fo called for
that the retourns 1n the kings bench, are coram rsge ubicungue fue-
rimus in Arglia, as hath been {aid, becaufe in ancient time it was,
as hath becn {aid, removable, and followed the kings court.

And therefore all writs retournable, coram jufliciariis noftris
cpud Weftm. are retournable before the judges of the common pleas,
and all writs retournable, coram nobis wbicungue tunc fuerimus in
Anolia, are retournable into the kings bench.

Britton {peaking of the court of common pleas, faith, Oufer ceo
woilion:s que juffices demurgent continualzent a Weftm. ou ailours, ou
nous <voudrons erdinarre a pleader common pleas, &c.

Fieta faith, Habet et (rex) curiam fuam et jufliciarios fucs re-
Sidentes qui vecordunm habent in biis quae coram eis fuxr’ placitata, et
qui poteilaten hadent de cmnibus placitis, et actionibus realibus, perfona-
litus, et mixtis, &c.

1t 1s manifeft that this court began not after the making of this
acl, as fome have thought, for in the next chapter, and divers
others of this very great charter mention is made de jufficiariis
nefiris de bawnco, which all men know to be the juftices of the
court of common pleas, commonly called the common bench, or
the bench, and Do¢t. and Stud. faith, that it is a court created by
cuftome.

The abbot of B. claimed conufans of plea in writs of aflife, &c.
in the times of king Etheldred, and Edward the Confeflfor, and
before that time, time ount of minde, and
confirmation of king H. 1. to his predecefior, and a graunt, &c.
fo that the juftices of the one bench, or of the other fhould not
mtermeddle.

It appeareth by our books that the court of common pleas was
m the reign of H. 1.

That there was a court of common pleas in anno 1 H. 3. which
was before this a&; BMartinus de Pate/bull was by letters patents
conftituted chiefe juliice of the court of common pleas in the firft
yeare of H. 3.

[t is refolved by all the judges in the exchequer chamber, that
all the courts viz. the kin os bench, the common place, the exche-
quer, and the chancery, are the kings courts, and have been time
Out of memory, Ifint que home ne poct_feaver que eft plus auncient.

(2) Nou fequantier curiam noftram.] Divers {peciall cafes are out
of this ftatute.

1. The king may fue any a&ion for any common plea in the
klngs bench, for this generall aét doth not extend to the king.

* 2. Ifany man be in cuffodia marefchalli of the kings bench, any

other may have an adion of debt, covenant, or the hke perfonall
attion

pleaded a charter of

22

Br‘ittﬂn, fﬂl- 31
&C,
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23 Magna Charta. Cap. 12,

10, % I. altion by bhill in the kings bench, becaufe he that is in cxffodia
Artic, fuper marefchalli ought to have the priviledge of that court, and
;:;':rtécap. 4. this act tuketh not away the priviledge of any court, becaufe if he
. Com. 208, b, . . .
438 aff. p. 20. fhould be {ued in .any-other court, he fhould not 1n refp.eé? of his
{imil. priviledge aniwer there, and fo 1t is of any ofhicers, or minifters of
that court : the like law 1s of the court of chancery, and efchequer.
3. Any altion that is Quare wiet arsnis, where the king is to havea
fiae, rnay be purchafed out of the chancery, retournable 1nto the kings
beness, as rjedtione firme trns. vi et armiés, forcible entry and the like,
g H. 7. 10. 4. And a replevin may be removed into the kings bench, be-
1y E. 3. affife 84« caufe the king is to have a fine, and foit1s in an aflife brought in
1H.7. 12. Rege the county where the kings bench is.
1;4 ?{ I?;: T: 5. Albeit originally the kings bench be reftrained by this adt
16 E. 3. bre. 661. to hold plea of any real attion, &c. yet by a mean they may. As
if a writin a real aftion be by judgment abated in the court of
common pleas, if this judgment in a writ of error be reverfed in
the kings bench, and the writ adjudged good, they fhall proceed
upon that writ in the kings bench, as the judges of the court of
common pleas fhould have done, which they doe in the default of
others, for necefiity, left any party that hath right fhould be without
S:at. de Mirton, remedy, or that there fhould be a failer of juftice, and therefore
Cap. 12 ftatutcs are alwayes fo to be expounded, that there fhould be no
ailer of juflice, but rather then that fhould fall out, that cafe (by
conftruciion) fhould be excepted out of the ftatute, whether the
flatute be in the negative, or affirmative.
6. In a redifjeifin, or the like.
(3) Curia noffra.] Are words colleftive, and not onely extend
to the kings bench, butinto the court of efichequer, vide artic. {uper
Cart. cap. 4-
F. N. B. rg0. When judgment is given before the fheriffe, and the tenant
224 245, hath no goods, &c. i1n that county, he may have a certiorare to
remove the record 1nto the kings bench, and there have execution,
for that is not placirun. See more hereof in the fourth part of the

Inflicutes, cap. Of the Court of Efchequer. -

[ 24 ] C AP, XII.

FCOGNITIONES de nova A SSISES of novel difleifin, and
difjetfinay et de orte antecefforis of mortdancefter, fhall not be

(2), 701 capiantur nift in fuis comitat’ taken but in the fhires, and after this
(1), ¢t Loc modoy Nos wero [i extra manner: if we be out of this realm,
regnum  fuerimus,  capital’ jufiic’  our chief jufticers fhall fend our juf-
noffr: (3) muttent joufficiar’ noffros ticers through every county once in
per unwmquemgue comitatum, femel the year, which, with the knights of
in ani’y g crn militibus eorund’ in the thires, fhall take the {aid aflifes 1n
con’y capiant an com’ illis affif. thofe counties; and thofe things that
pradill’. £t ea quae in  adventy  at the coming of our forcfaid juiticers,
Juo in illo comitet’ per juftic® rofly’  being {ent to take thofe affifes in the
preediél’ vd diflus njfz/.ﬁs capicnd’ wuffos, counties, cannot be determined, {hall
terminari non poffunt, per cofdemtermi- be ended by them in lome other place
nent’ alibi in itivere [0 (4)e  Et ea in their circuity; and thofe things,
quae which



Cap. 12. Magna Charrta.
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que per eofdem, propter difficultatem which for difficulty of fome articles
aliguarum articulorum terminar: non cannot be determined by them, fhall
poffunty referant’ ad jufticiar’ noftros be referred to our jufticers of the
Jz banco, et 1b1 terminentur. bench, and there fhall be ended.

.23+ 1 Anderion, 230, 2 H. 4. f. 1, 20, Regift, 197, 13 Ed, 1. ftat. 1.¢c. 30.)

Before the making of this ftatute, the writs of aflife of wowel
diffeifin, and mordanc’ were retournabie, either coranm rege, or 1nto
the court of common pleas, and to be taken there, and this appeareth
by Glanvill, Coran: me, wel coram jufticiariis meis. But fince this
ftatute, thefe writs arc retournable, Coram juficiariis noffris ad
affijas, cum 1n partes illas wenerint 3 by force of thefe words, Mittent
jufticiarios noffros per unumgquemgue comitat’ noftrum femel in anno,
qui cum militibus eorundem comitatuum capiant in comitat’ illis affifas
pradift’. _

(1) Nifzin fiis comitatibus,] This tended greatly to the eafe
of the jurors, and for {aving of charges of the parties, and of time,
{fo as they might follow their vocations, and proper bufinefie, and
the rather, for that the aflife of nowvel diffeifin was frequens et foffi-
num remedium 1n thofe dayes, and fo was the aflife of mordanc’ alfo.
It 1sa great benefit to the fubjelt to have juftice adminiftered unto
him at home in his owne country.

For an aflife of nowel diffeifin, and aflife of mordanc’, {ee the firfl
part of the Inftitutes.

And where Bratton {aith, Swccurritur ei (1. diffeifito ) per vecogii-
twonem affijee nove diffeifine multis wigiliis excogitatam, et inventam
recuperendee poffeffionis gratia, quam diffeifitns injufte amifit, et fine
judicioy ut per fummariam cogniticnem abfy; maynra juris folemnitate
quat per compendium, negotium terminetur. See the Cuftumicr de
Normand’, (compofed, as hath been faid, in 14 H. 3.) felt. g1. &
93. of the aflile ot nowel diffeifinr, which being invented and framed 1n
fingland, as Bratton and others have teftified, muit of neceflity be
tranfported into Normandy.

But where we yeeld to Brafton, that the aflile of nowel diffeifin
was {o invented, fo he muft yeeld to us, that it was a very auncient
invention, for Glanvill maketh mention thereof, and of the affife
of mordaund’, as hath been faid, and by the Mirror alfo the anti-
quity of aflife de nowel diffeifin doth appeare, who faith, that this
witt of affife of rowel Jiffeifin, was ordained in the time of Ranulph
de Glanvil, )

But the cafe of 26. afifz before touched, doth prove that the
writs of affife are of farre greater antiquity, for there it appeareth
that i an g/ of nowvel diffeifin, claimed to have conufans of plea,
and writs of a//i/e, and other originall writs out of the kings courts

by prefcription time out of minde of man, in the times of S, Edmond,

and S, Edward the Confeflor, kings of this realme before the con-
queft, and fhewed divers allowances tihereof; but true it is, as
the ancient authors aflirme, that a new forme of writs of affife, for
the more {peedy recovery of pofleflion, which were called fefina
remedia, was invented in England fince the conqueft, and were
c_alln;d brevia de affifa novee diffeiftne; which writs {fo altered con-
tinue fo until this day, and according to the alteration is cited in
the Cfgf:m:ffr, <ap. 93. fol, 107. b,

1f

Glanv. li. 11.
ca. 1. & 313.

F. N- B'l I??I fll'
Regiftrum.
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§ =

See W, 2. ca. 304
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26 Afl, p. 24.
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Magna Charta. Cap. 12,

If an aflife be taken in proprio comitate, and the tenant pleade,
and after the affife 1s difcontinued by the no: wenu of the juflices,
this aét extends to the affife, but not to a reattachment thereupon,
for that the aflife was firft arraigned and examined in the proper
county, neither doth this a¢t extend to a writ of attaint, brought
upon the verdift of the recognitors of the aflife: and herewith
agrecth Britton, who faith, £z tout contcine la grand Chre. des fray-
chifes, que cfSuns alfifes foient prifes in countics, par ceo ne intent nyl qie
coreeficarions, et cticirls quier fo11x effre pledes, &c.

And Bralton {aith, £z ff cd bHoc fe hateat communis litertas, quod
affifer exira comitatunr capi uaon deleant, non fequitur quod propter hor
remancant jrratw in cont’ capicndary alind enim babet privvileginm affifa,
et aliud jurara.

An affife is brought in the kings bench, then bemng in the
county of Suff. (as i1t may be, as hath been faid) of lands lying in
that county, the tenant plead in barre, the pl’ reply and pray the
aflife, the kings bench 15 removed to Weftm. and there the pl’
prayed the aflife, this ftatute is, that the aflifc fhall not be taken
but in the county, and now the kings bench 1s in another county,
and the oiriginall cannot goe out cf this place, for when a record is
once in this court, here it muft remaine, wherefore by th’advile of
all the judges, the aflife was awarded at large, quia nibil dicit, and a
prius granted in the county of Suff. that there might the afiife
be taken. A cafe worthy of obiervation, how by this expofition
both the parties fute was preferved, and the purvien of this ftatute
obferved.

Yet in fome cafe notwithftanding this negative ftatute, the afiife
fhould not have been taken 1n his proper county. Anrd therefore
1f a man be difleifed of a commote or lordfhip marcher 1n Wales,
holden of the king in capire, as for example of Gowre, the writ of
affife fhould have been direéted to the fhierife of Gloc. within the
realme of Englanu, and albeit the land of Goavre was out of the
power of the fherife of Gloc. being out of his county within the
dominion of Wales, and this ftatute {aith that the aifife thall not be
taken but iIn his proper county, yet was the aflife taken in the
county of Gloc, and judgment thereupon given and afiirmed ina
writof error: and the reaion is notable, for thelord marcher though
he had jura rcgalia, yct could not he doe juftice in his owne cale,
and if he fhould not have remedy in this cafe by the kings writ out
of the chauncery in IEngland, he fhould have right and ro remedy
by law given for the wrong done unto him, which the law will not
{uftfer, and therefore this calfe of neceflity 1s by conilruétion excepted
And 1t was well faid in an’old booke, Quamwvis
probibetar gquod communia tlacite non fequantur cuviam noffram, nen

7 7

Jequitur proprev bac, quir aliqua placita fingularia fequantur dominuns

regenz, and the hike m this negative {tatute, *

Hereby 1t appeareth (that I may obferve it once for all) that the
belt expolitors of this and all other flatutes are our bookes and ule
or experience,

More fhall be faid hereof in the expofition of the flatute of
W. 2.

(2) De morte aniccefforis.] See the firlt part of the Inftitutes,
fe&. 234. Cuftumicer de Norm. cap. 98. fol. 115,

(3) Nos wero fi extra regnum fuerimus, capitales juffitiarii noftri.}
"This capitalis juflitiarins (when the King 1s exrra regnum, out Ef

' tne



?Cap' 1. Mﬂgna Charta-

the realme) is well deferibed by Ockham, Rege extra regnum agente,
bria. dirigebantur fub nomine pregfidentis juffitiarii et teffimonio ejufien.
: This is he that 1s * conflitujed by letters patents when the king is
out of the kingdome, to be cuffos five gardianus regni, keeper of
“the kingdome, and locum tenens regis, and for his time 1is J
fuch as was Edward duke of Cornewall 13
Clarence zx E. 3.  And the zefe to all originall writs, were #g/e
Lionello filio nofive chariffizno cuflode Anglie,&¢c. Johin duke of Bedford
s H. 5. Richard duke of Warwick 3 E. 4. and many others: before
whom as kecpers of the kingdome, parhaments have been holden,
and as hath been {aid, the #/f¢ of originall writs are under the
name of the keeper, which no officer can dce when the king is
within the realme.
“the kings lieutenant, or keeper of his kingdome-under his tcfte,
doth fummon a parliament, the king being beyond fea, and in the
meane time the king returne into England, whether the parliament
‘fo fummoned might proceed: it was doubted that in prafentia ma-
joris ceflaret poteffas minoris, and therefore it was enaded that the
~parliament fhould proceed, and not be diffolved by the kings
returne.  Now that this ftatute 1s to be intended of fuch a licute-
' nant or keeper of the kingdome, it 1s proved by this a&t itfelfe,
capitales juftitiarii moftri mittent juffitiarios woffros, that is, they
“fhall name and {fend juftices by authority under the great feale under
their owne 7¢ffe, which none can doe but the king himfelfe if he be
prefent, or his lientenant, or the keeper or guardian of his king-
- dome, if he be, as this aét fpeaketh, extra reginnz: and this expofi-
- tion is made ex wverdis et wifceribus affus. But then 1t is demanded,
whether this locum zenens regis, fen cuftos regni, was called capitalis
7¥titiarius before the making of this a&, and this very name you
ihall read 1n Glanvile, who faith Preterea Jeicndumn, guod fecundyrs
confuctudines vegni, nemo tenetur rvefpondere in curia domini fui de alizuo
Aibero tencuento Jua fene praecepto donrini regis el ejus capitalis jufliti-
arizy, Where capitalis jufiitiarius 1s taken for cuffos regui.
It1s to be obferved, that before the raigne of king Ed. 1. the kings
- chiefe juftice was fometime called fummus juftitiarius, fometimes,
prafidens juffitiarius, and {fometimes capitalis juffitiarins. In annc
primo B 1. his chiefe juflice was called capitalis juftitiarius ad placita
Coram rege tenenda, and 1o ever fince; and this chiefe juftice is cre-
- ated by writ, and all the reft of the jufices of either bench, by
-~ letters patents.
- dn Glanviles time, and before, the kings juftices were called
J4fticiz, the returnes of writs being coram jufliciis meis, {o as the
Kings jultices were antiently called jufitice, for that they ought not
- to be only jufi in the concrete, but ipfa juffitie 1n the abflraét,
. Since that time, as by this great charter in many places it appeareth,
they are called 7ufditiarii a juflitia. 'The honourable manner of
- the creation of thefe juftices you may read in Fortefcue.
- {4) Albi i ztinere fuo.] 'T'his 1s taken largely and beneficiaily,
for thgy may not only make adjournement before the fame juftices
In their circuite, but al{fo to Weltm. or to Serjcants Inne, or any
- Other place out of their circuite, by the equity of this ftatute, and
- 2cording as it had been alwaies ufed: for conflant allowance in
many cafes doth make law.
* ‘The flatute {p

novel] diffeifin, &¢, and yet a certificate of an affife is within this

datute,
» Scd

In 8 H. 5. a great queftion arefe whether if

rorex, Rot. Parliamens
E. 3. Lionell duke of Iﬁ[—? 3. Nl. 1Yo

5 » 5- NMue Te
3 E. 4. nu. 14.
21 E. 3. fol. 374

& H. 5, cap. &

Glanvily lib, 124
cap. 24,

Rot Pat, an. 1
E. 1.

Hereof you may
recade more 1n the
4. part of the
Iaftitut. cap. of
the Court of
King’s Bench,
G.anvily 11h, 2.
c. 6.

Fovend. fol.

413-
Fortefeu, cap.
51,

12 i1, 4 2o0.
29 AflL 1.
27 Afll 5. 6o,
4 E. 3. 41

4

eaking only of an adjournment in aflife of 3 ;2 H. 4. 4.
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b Repula. S Sed revum progreffis offemdunt multa, qua initio pravideri i
poffunt. | o

c48.B.3.7.47. ¢ Time found out, that becaufe the juftices of aflife came not byt
aff. 1 39-E.3- 0. gneein the yeare, and that any adjournement could not haye beene
g2 aff.g.2rEe o qa by this a&, unles the jurors had given a verdidt, for this ag
3_:_,‘_3]:_;‘_ - 11 {aith proprer difficultatem aliquoram articulorum, and not upon demur-
% 7 H. 6. 9- rer, doubtfull plea, £/0ppel, &c. * or for prefervation of the Kings
3E.3.16. 8 2. peace, and no provifion was made by this a&, if the ten. in the
15 15 E. 3. aflife of mordaunc. had made a foreine vowcher, or pleaded a foreine
_‘-‘:g- 9154€7}f" 3* plea: all thefe are holpen by the ftatute of W. 2. cap. 30. as fhall
2l 110 ;{03]3,-5. appeare when we come thereunto.

afl. 127.
22 E. 3. 5.2g9aff, 7. 34 afl. 3. 43 aff. 1. 3 He 4 13, 22 H. 64 19.

P27 CAP. XIIL

ﬂS SIS AE de ultima prefentatione A SSISES of darrein prefent-

> femper capiantur coram._jufliti- ment fhall be alway taken before

ariis de bancoy et thi rerminentur. our juitices of the bench, and there
fhall be determined.

(Regift. 40. 13 Ed. 1. flat, 1. €. 30.)

Glanvil, lib. 13. It appeareth by Glanvil, that before this flatute the writ of
cap. 10. 13, 19, Japoin prefeniment was retornabie ceram e wvel Juflic. meis. And

?}?é}[:%’ ]é?; % the reajon of this a& was for expedition, for doubt of the
Jie T30y .

I'Eritrm:,cap.gc- IRPS. . . . . . )
sol. z22. By the ftatute of W. z. 1t is provided, that juftices of ni
Licta,lib. 5. c.1Xe prins may give judgement in an aflife of darrein prefentment, and

BoN. B fo1. g0, §447¢ impedit.

W. 2. cap. 30. 5 Mar. Dier. 135. g Eliz, Dier, 2€0.

CAP. XIV.

LI_B E R homo (Y) non amercictur A Free man fhall not be amerced

(2) pro parvo delifzoy nifi fecun- for a fmall fault, but after the
dum modumillius deliéis, et pro magno wmanner of the fault; and for a great
deliéto fecundum magnitudinem deliéti, fault after the greatnefs thereof, {aving
Jalvo fibi contenemento fuo (3) - ef mer- to him his contenement; and a mer-
cator eodem modo, [alva merchandifa chantlikewife, faving to him his mers
Jua (4), et villanus aiterius quam nof~ chandife; and any other’s villain than
icry codem modo amercietur : (g) fal- ours fhall be likewife amerced, faving
vo wainagio fuo (6), fi inciderit in his wainage, ifhe fall into our mcrcy.
mifericordiam noftram. Et nulla prz- And none of the faid amerciaments
diftarum mifericordiarum ponatur, nifi fhall be aflefled, but by the oathtﬂf
per Jacramentum proborum et lezalium honeft and lawful men of the vicin-
hominum de wicinety. Comites et ba- age, Earls and barons fhall not be

renes non amercienturs nifi (7) per amerced but by their peers, and aftl;:'r-
tne
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ares (8) fms, et non H;/f ﬁ'nmdum
ﬁzadz:m delicts. Nulla  ecclefiaftica

perfona (9) amercietur fecundum quan-
titatem beneficis (10) fui ecclefrafiaci,
[fed fecundum laicum tenementum [uzim,
et fecundum quantitatem deliéi.

(Mirror, 312. 3 Ede 1. c. 6. Regift. 184, 187. 1 Roll, 74, 446. Br.

23

fo. 77. 8 Co. 38, 59-)

(1) Liber homo.]. A free man hathhere a {peciall underftanding,
and is taken for him, gui renct libere, for a free-holder, as it is taken
in the wenire fac. where duodecim liberos, &c. bomines, are taken for
free-holders, and this appeareth by this act, which faith, /alve con-
zenemento fiwo, whereof more fhall be faid in this chapte;. The
words of this a& being /lider Jomo, 1t extendeth as well to {ole cor-
porations, as bifhops, &c. as to lay men, but not to corporations
agaregate of many, as major and commonalty, and the like, for
they cannot be comprehended under thefe words Jliber honio,
&c.

(2) Amercierur.] This alt cxtends to amerciaments, and not to
fines impofed by any court of juftice: what amerciaments be, and
whereof this word amerciament cometh, {ee the 8. book of my
reperts, fee alfo there, that this ftatute is in fome cafes of amercia-
ments, to be intended of private men, and not of amerciaments of
officers, or minifters of juftice, fo as Zider bemo 1s not intended
of officers, or minifters of juftice. And how, and in what cafes
the afferment fhall be, you fhall alfo read there, together alfo with
the ancient authors, and many other authorities of law, concerning
thele matters. .

It appearcth by Glanvile that this a& was made in afirmance of
the common law, as hereafter fhall appeare, but yet the writ #¢
mederata wifeiicordia, is grounded upon this flatute, for 1t reciteth
the ftatute and giveth rermiedy to the partie that is exceffively
amercied. o
 (3) Salvo contenemento fuo.) Firft for the word, you fhall read 1t
in Glanvile, Ef autem mifericordia domini regis, qua guis per jura-
Menlun: /egaffnm Dominum de wiccrclo eatenus amercianaus f-j/g s Z¢ Q’Hi‘d
J¢ fuo bonorabili contenemento amitict.

And Bra&on, Salve contencuzento fuo.

Fleta, continentia,

2. For the fignification, contenement fignifieth his countenance,
winch he hath, together with, and by reaion of his free-hcld, and
therefore is called contenement, or continence, and in this fenfe
deth the ftatute of 1 L. 3. and old Nat, Brev. ule it, where coun-
tenance 1s ufed for coutenement : the armor of a fouldior 1s
;]-I.S countenance, the books of a {choller his countenance and the
ke,

(4) Et morcator codem modo falva merchandifa fua.] For trade
and trafique is the livelihoed of a merchant, and the life of_the
commonwealth, wherein the king and every fubje€ haih intereft,
fcr the merchant is the good bayliffe of the realmc to export
~5d vent the native cotnmodities of the realme, and to import and

1}, Iasr., | D bring

the manner of their offence.
man of the church fhall be amerced
after the quantity of his fpiritual bene-
fice, but after his lay-tenement, and
after the quantity of his offence.,

27
No

Amercement, 2,25, 325 3%
65. 10 Hi 6. fo. 7 e 7 H; 6. fﬂ- 13- 19 Ed. d.e fo. 91 < BI.llﬂ:r- 14.‘::3' 3 BUIﬁri 279' 21 Edi e

Vide \Y. 1.
CEP- 6l

W. 1. cap. 18,
11 H. 4, 3.
Lib. 8. tol. 39,
40

Greyllie’s cafe.

Glanvil, lib. ge
cap. I1I.

I"lﬂ'tﬂ, libe 2s .
c. bo.

1o E. 2. action
fur le ftatut. 84.
Regift. 86. 134
1857,

[ 28]

Glanvil. ubi fup.

Bracton, lib. 3,
fol. 116.

FIEtﬂ, libe Te Ce
43. W.1.cap. 6.

r E. 3. cap. 4
Stat. 2.
Vet. N.B.fols11.



23

See the firlt pare
of the Inftitutes,

fets 172, 139,

Sce the firft part
of the Inftitutes,
fect. 172,

Cicero.

Mirror, cap. I.
fcct. 13.

28 L. 3. 21,

4 H.b,7. g HLO 2.
19 E. 4. 9.

~1 E.4.77.b.
Mirror, cap. 4
(Je omicrcrame.

= k., 5. Coron.
7O

Sttt pll cor,
fol. 1. b.
Muvror, ubl fup,
Britton, 1ol 17,

b, & 34. b.

[ 29 ]
Britton, cap. 2.
fﬂln 36.

Bracton, lib. 3.
fﬁl- 1 16- bl
I‘I'it- fﬂl. y P bl
¥leta, Kb, 1.

Magna Charta. Cap. 14.

bring-in the neceflary commodities for- the defence and benefit of
the realme.

(5) £t willanus alterins quam noffer eodem modo amercietur falug
aainagio fus.| Here willanus is taken for one that is a bondman,
nativus de_fanguine or_forvus.

A villein is free to fue, and to be fued, by and againft all men,
faving his lord.

(6) Salvo avainagio fuwo’] Wainagium, 1s the contenement or
countenance of the villen, and cometh of the Saxon word avagna,
which fignifieth a cart or waine, wherewith he was to doe villein
{ervice, as to carry the dung of the lord out of the {cite of the

1annor unto the lords land, and calting 1t upon the fame, and the
like, and it was great reafon to fave his wainage, for otherwife the
miferable creature was to carry it on his back; it 1s {aid here
avainagio [0, but yet the lord may take it at his pleafure. _

But hereby it appearcth, that albeit the law of England 15 a
law of meycy, yet is it a law, which 1s now turned into a thadow,
for where by the wifdome of the law, thele amerciaments were
inflitnted to deterre both demaundants and plaintifts from unjuit
fuits, and tenants, and defendants from unjuit defences, which was
the caufe in ancient times of fewer {uits, but now we have but a
thadow of it. Habenus quiderm fenatus-confultum, fed in tabulis re-
conditum, et tanguram gledium in vagina repofitum.

(7) Comites ¢t barcones non amercientur »ifi per pares, &c.] Al
though this ftatute be in the negative, yet long ufage hath pre-
vailed againft it, for the amerciament of the nobility is reduced to
a certaintyv, a duke 1ol. an earle g5l. a bithop, who hath a
baronie 5l. &c. in the Mirror it is faid that the amerciament of an
earle was an Cl. and of a baron an C. marks.

It is faid that a bithop fhall be amercied for an efcape 100l
A gayler fhall be amercied for a negligent efcape of a felon attaint
100l. and of a felon indited only sl.

If a noble man and a common perfon joyne in an adtion, and
become nonfute, they fhall be feverally amercied: w/z. the noble
man at Cs. and the common perfon according to the ftatute, there-
fore when a noble man is plaintife, itis policy rather to difcontinue
the a&won, then to be non-{uite.

(8) Per Pares.] By his peeres, thatis, by his equalls. .

'T'he generall divifion of perfons by the law of England, 1s ci-
ther one that is noble, and in refpeét of his nobility of the lords
houfe of parliament, or one of the commons of the realme, and 1
refpeét thereof, of the houle of commons in parliament: and as
there be diverfe degrees of nobility, as dukes, marquefles, earles;
vilcounts, and barons, and yet all of them are comprehended within
this word, pares, fo of the commons of the realme, there be knights,
efquires, gentlemen, citizens, yeomen, and burgefles of feveral
degrees, and yet all of them of the commons of the realme, and as
every of the nobles is one a peer to another, though hc be of a fe-
verall degree, fo is it of the commons; and as it hath been {aid of
men, {o doth it hold of noble women, either by birth, or by mar-
riage, but {ee hereof cap. 29.

Bra&ton faith, Comiites wero «wel barones, non fint amerciand, nifi
per pares fuos, et fecundum modum deli&ti, et hoc per barones de feac-
cario, vel coram ipfo rege.  Nulla ecclefiaftica perfona amercielur

fecunduy

[ ]
- Pyt
'L-’--d‘-...l-l
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fecundum quaniztatem beneficii fui ecclefiaftici, fed fecundum laicum cap. 4&; & lib.
Ze Co *

tenent. funm. _ . Vide lib. nigr.
) Ecclefiaftica perfira.] For ecclefiafticall perfons, and ¢ = = ;;f:e

( ; .
theigr diverfities, and degrees, fee the firft part of the Inftitutes, ,. cap. 4.
Of ancient time

ubi fup. _ -
eneficium.| Benefice. Beneficium is a larpe word, and is the barons of the
( 10) B ﬁ ] ﬁ - 5 ? exchequer were

taken for any ecclefiafticall promotion or fpirituall living what- barons and peers
{oever. of the realme.

Here appeareth a priviledge of the church, that if an eccle- See the firft part
fiafticall perfon be amercied (though amerciaments belong to the of the Inftitutes,
king) yet he thall not be amercied in refpect of his ecclefiafticall fect. 133,
promotion, or benefice, but in refpett of his lay fee, and according
to the quantity of his fault, which 1s to be afferred: and Brafton
{eiteth downe the oath of the afferers of amerciameuts, &¢ ad hoc -fol. 116.
_fiddirer faciend. affidabunt anerciatores, quod neminen: gravabunt per : leta, lib. 1. <,
odium, nec alicui deferent propter amorem, et guod celabant ea que 3

qudierunt.

BTE&OH, libi 3-

CAP. XV.

NUL L A villa, nec liber bomo dif- O town nor freeman fhall be
tringatur facere pontes, aut ri- diftrained to make bridges nor
parias (1)ynifi qui ab antiquo,et de jure banks, but fuch as of old time and of

facere confucverunt tempore Henrici right have been accuftomed to make
2'ggf; avi ;;g‘;/?;'f_ them in the time of kmg H'E'I'll'y our
grandfather.

Here itis to be obferved, that in the raigne of king John, and
of his elder brother king Richard, which were troublefome and
irregular times, divers oppreflions, exaftions, and injuries, were
incroached upon the fubje® in thefe kings names, for making
of bulwarks, fortrefles, bridges, and bankes, contrary to law and

right, -
But the raigne of king H. 2. is commended for three things,

firft, that his privy counfell were wife, and expert in the lawes of
the realme. Secondly, that he was a great defender and main-
tainer of the rights of his crowne, and of the lawes of his realme.

Thirdly, that he had learned and upright judges, who executed

ultice ' : , et r his great and ne- See cap. 35. 37..
J according to his lawes. Theretore for his g See Chars, deE .

ver dying honour, this and many other afts made in the raigne of refta, cap. & & §.
H. 3. doe referre to his raigne, that matters fhould be put in ure, Rot. p;:-i, nu.
as they were of right accuftomed in his time, fo as this chapter 1s 82, 13R. 2. ¢c.5.
2 declaration of the common law, and f{o in the raignes of H. 4. 4 H. 4. cap. 2.
and H, 5. the parliaments referre to the raigne of king E. 1. who 3 H, 5. cap. 3.
Wias a prince of great fortitude, wifedome and juftice.

And divers ftatutes referre to king Edw. 3. who was a noble, 27 H. 6. cap. 2.
Eﬂfe,_ f::}1]'1&‘::1 warlike king, in whofe raigne, the lawes did principally '

ourifh. '

Riparia.] Is here taken for ripa, which is extrema et eminentier [ 30 ]

“rre ora, quam Suvius utringue alluit.

_But the making of bulwarks, fortreffes, and other things of like 4. 8. cop. 1.
kinde, were not prohibited by this at, becaufe they could not be :4 & 33P1Ez:ll;i 1&1
ar. 3. Phil, 1.

erecled, but eitker by the king himfelf, or by aé& of parliament.
D =2 CAP.
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NU L LA riparie defendantur de

cater.y nift tlle quce fuerunt in

Magna Charta. | Cap. 17,

- CAP. XVL

N

O banks fhall be defended from
henceforth, but fuch as were in

defenfo tempore Henricz regis avi nof- defence in the time of king Henry
2riy et per eadem loca, et eofdem termi-  our grandfather, by the fame places,
nos, frcut effe confueverunt tempore and the fame bounds, as they were

Jueo. :

Mirror, c1. 3.

)
ik

H

wont to bein his time.

That 17, that no owner of the banks of rivers fhall fo appro.
priate, or keep the rivers feverall to him, to defend or barre others,
either to have paffage, or fith there, otherwife, then they were
ufed in the raigne of king H. 2.

This ftatute, faith the Mirror, is out of ufe, Car plufors rivers font
ore approfyies el engarnies, et mife in defence, que Joilount effre commons

@ piffer et ifer en terzps le roy Henry 2.

CAP. XVIIL

-ZEJ ULLUS vicecomes (1 )}, confia- N O fheriff, conftable, efcheator,

orlarius (2), coronator (3), vel

coroner, nor any other our bai-

alit balivi nofiri tencant placita coro- liffs, {hall hold pleas of our crown.

71¢F ;zgf?rcf.

Pradt. 1. 3. fo.
100,

Brit. €. 104. fo.
243
¥leea, li. 5. ca.24.
3 E. 3. 59.

a0 E. 3. 2.

T4 H. G 277

15 E. 3. conu-
{.ns 4 T»

14 He 7. 26.

(Mirror, 313.)

One of the mifchicfes before this ftatute was, that none of them
here named, could command the bithop of the diocefle to give the
delinquent his clergy, where he ought to have it, for as Bra&on
faxth, Nulius aliusy preeter regem, pofit epifcopo demandare, &c, And
fherewith agreeth our other old, and later books, that the bifhop
15 not to attend upon any infertour court, nor that any inferiour
court can write unto, or command the bithop, buat the king. (that is)
the kings great courts of record, and fuch, as fince that time have
authority by aét of parliament.

Another caufe was, that the life of man, which of all things i
this world, is the moft precious, ought to be tried before judges of
learning, and experience in the laws of the realme: for ignorantia

21 H. 7. 54, 35, Judicis eff Jeepenumera calamitas innocentis. Et cum ex quo magna

Regula.

Pafch. 30 E. 1.
Coram Rege
Kanc, The
mayor and ba.
vons of the

g. Yorts. compl.
10 parliamente

charta de libertatibus dnglice alias concefla ( quam quidem chartan
cominus vex in parliamenio Juo apud VWeftm. an. regni fur 25. af{
requifitioncm omunium praclatorum, comitum, baronum, et communitatis
totius regni, de nowo conceffity, renovawit, et confirmavit) ;fﬂfffﬂ
corone 1pfi dontino regi fpecialiter refervantur, per guod nullus de regn
bujufmedi placita tencre poteft, fen babere, fure fpeciali conceffione, pof
confrrmationem charte predife Salfe. In the fame yeare, and

terme, coram rege, a complaint by the abbot of Feverfham, bf’;h
oail?



