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iimuance tn that Cale, ¢
Judgment, €. And in 2 Buls, 35. an Indict-
ment is faid to be amended even after Verdict,

Now there is great Reaton, that fuch Mifprifi-
ons in Writs at the Queen’s Suit fhall be amended
by the Common Law. And in Fitzherbert’s -
bridgment, Tit. Amendment, Placita 22. if the Kmng
bring any Writ which wants Form, &Ge. it fhall be
mended.  But it is otherwife in the Cafe of the
Subject. So Jays § Coke exercly, fol. 156. AnO-
ricinal Writ 1s not amendable in the Cafe of a com-
mon Perfon, but it is amendable in the Cafe of the
King,

Now it has been the conftant Practice, that thefe
Privileges have been preferved to the Crown. The
Queen may at any time amend her Information af-
ter Trial, but a Subject cannot.

Thefe Privileges have been preferved to the
Crown, even at the Day of Trial : And many Mi-
(takess of Clerks, in Informations and Indictments,
have been fo amended. This is a Right of the
Crown by the Comimon Layw.

In the next Place, my Lord, 1 would obferve,
what is the Matter we are going to amend. It
is not what alters the Party’s Defence. o alters
not the Iffue, or Trial 3 nor is it any thing that
tends to his Prejudice : And by the Common Law,
that may be amended, which 1s nota Prejudice to
the Party. |

The Defendant has a Day given by the Roli;
and the fame Day the Difringas is awarded, he
appeared : Every one muft own, there was no Pre-
judice to him, whether the Difiringas be of one
Teffe or another. ’Tis true, there 15 the Year-
Book, 20 Hen. VI. fol. 18. whichis allo in Brool’s
Abridgment, Tit. Amendment, Placit. 1. There was
a Mifnomer in the Capias and fubfequent Procefs,
and in the Exigent : And the Court held, that the
Capias, &c. might be amended, but not the fxi-
gents becaufe of the Prejudice, if one might be
outlaw’d on fuch Procefs, to which he never ap-
pear’d and therefore it might not be amended for
that Reafon. But this Cafe ftands clear of all Ob-
jections of that kind. e had a Day to appear,
and make his Defence : He came in, and did appear
accordingly ;3 and no Prejudice happen’d to him,

Now, my Lord, as to the Exception they make,
I muft beg Leave to fay, it can be of no Weight.
I agree, the Award of the Diflriigas muft be ac-
cording to the Writ of Venire : But, with Submil-
fion, 1 obferve not the Neceflity that the Ditringas
fhould bz Tefte'd the fame Day. No Authority
of Law requires it, and by reafon it fhould be other-
wife. For fuppofe the Award is made by the Court
the firlt of Fasuary, the Clerk has all that Day ac
leaft to make it.  For after the Court has made the
Award, the Award is to be drawn up and delivered
to the Clerk to make the Writ, and it cannot be fup-
pofed to be made at the fame Time as the Award
is. The Court awards one Day, and the Dilinngzas
is made the next Day, which is as proper and con-
venient a Time as can bes I fee nothing in the
Reafon of the Thing againt 1t.

My Lord, the Authorities they cite, that where
Procefs ifTues another Day, and not the fame ’us
awarded, do not prove it a Difcontinuance 5 and
many Cafes are otherwife 5 asan Award to give No-
tice of Trial, &, Alfo there is a Book of Fitzher-
bert’s Natura Brevium 20 G. & Brook Title Dijconti-
aance 59, which fays, if the Phintiff does not afiign
Trror the fame Term, then it is a Difcontmuance.
Now tho' a Writ of Error is returnable at a Day cer-
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annot be objefled before tain, yet he has all that Term to affign Error 5 bue
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if he omits it a whole Term, 1t isa Diicontinuance,

My Lord, I donot fee but this is @ regular Pro.
fecution ona Wiit not liable to Exception.  There
is another Book, 21 Ed. 1V, that fays, There fhall
be the fame Day given to the Jury by theDiffringas:
but I fie not the Necéity that the Zeffe fhould be
that Day, Breok Difeontinuance, 53. At the Return
of the Fenire Facias the Defendanr was effoyn’d, and
the £ffiyn adjourn’d : Now the FHabeas Corpas thall
have the fame Day as the Zfsyn had by Adjourn-
ment, and fo not the fame Day with the Return of
the Peunire 5 for, fays the Book, you fhall continue
the Fenire to the fame Day of Adjournment; but
that does not fhew that the Procels fhall be 1ffued
that Day, but rather the contrary. Now in this Cafe
there is all done that is neceflary, the Procefs is
continued, the Jury is adjourn’d to that Day that ic
is by the Roll, the Parties are continued to thatDay.
I Lknow no Cafe that fhews a Neceflity of the Wric
bearing Date the fame Day but one, and that {
think is againft them : *Tis the Cafe of Bradley and
Banks, in Yelucrtonn 204, and that was 1n an Appeal,
and that it was fo, there was a Difcontinuance in an
Appeal, if there be any Time between the Return
and the Capias, tho' the Defendant hath appear’d,
yet all the Procefs are difcontinued 5 for n that Cafe
the Teffe ought to be the fame Day as the Procels
was. Now if that were a general Rule, it weuld
be acainft us; but that was founded on a {pecial
Reafon, and does them no Service.  For all Ap-
peals are to be without Intermiffion, and if they are
intermitted any Time, the Appeal is loft 5 for the
Common Law is not alter’d by the Statute of Glon-
cefler, therefore there can bz no Imparlance after
Appeal 3 for if an Imparlance be thereon, 1t is a
Difcontinuance, and therefore that Cafe will be of
no Authority to them.

But there is a Cafe in Creok, Eliz, (N, B. The
Cafe intended {feems that of Regers verd, Bird, Cro.
Eliz.572. fed vide ib. 433+ contra. jwhere this Procefs
is taken notice of as good, and that s, that the Pro-
cefs is very ncxt Day. Therea Fenire Iacias was a-
warded Craff, Trin, the Diftiingas was ffued the Day
after, and by that it ought to be fo 5 and the Return
was amended, and the Procels was the next Day af-
ter the Return,  Now that being fo particularly
(tated, feems to be an Authority that 1t may be fo.

L. C. . Helt, How dogs 1t appear to be a Day
after ?

Mr, Ait, Gen, The Feaire Facias was Craft Trin.
the Diflyingas was Die Feneris, &c. which was the
Day after, (Queie Cro. L. 433.)

My Broderi k. In a Criminal Cafe it is not allow’d.

Mr. At Gen. 1 do not tell you whether 1t was
a Criminal or a Civil Cafe, but the Exception was
taken notice of, and it was amended 5 but this I on-
ly premife. Now, my Lord, with great Submitiion,
I don’t know that there is any Neceflity (it being a
Procefs at the Suit of the Crown) to have it Teffed
on any Day certain ; for it feems to be well on any
Day. Ifit be in the fame Term, and Notice having
been given to the Jury, and they and the Party
appearing thereon, I cannot fee why it may not be
well,  In Criminal Cafes the Courfe of the Court is
to amend Errors (of Form) in Inditments ana In-
formations the very Day of the Trial, and that has
always had its Weight in Criminal Profecutions s
but, with Submiffion, if it be not right, 1t is to be
made right ; if it be a Miftake of the Clerk, 1t may
be amended.  IFyou award a Writ, it is the Clerk’s

Duty to make 1wout; and if he miftakesin Form, or
VATIes
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varies from his Inftru@ions, &Fe. all thefe Matters
are amendable by the common Law, and therefore
need not the Aid of any Statute, But I cannot give up
that neither ; for the Crown has certainly the Benefic
of the Statutes of Amendments, and T think Coke is of
that Opinion too, on the Statute of 14 Z, 1. That
Statute is general, and to fay it comes only to Caufes
between Party and Party, and not to Caufes of the
Crown, I cannot underitand, for there is nothing in
it that leads that way. And yet becaufe it {peaks of
Caufes between Party and Party, this Rule has been
Lid down, that it extends not tothe Crown ; this Rule
has indeed prevailed : But where a Statute is in gene-
ral, and the end of it is to fupprels Fraud, according
to all the Rules laid down for expounding Statutes,
the Crown ouaght to have the Benefit of 1t It is to
rake off the Scandal of the Law, and the Minifters
thereof, as the Statute 72 /1. VIIL fays. Now the
Sear. of 1.4 . I is geaeral, that by the Mifprifion
of a Clerk no Procefs thall be annulled or difcontinued
by miftaking a Letter or Syllable, but as foon asit is
perceived it fhall be amended.  Now I think there
is no Reafon to be given why it fhould not extend
to Procefles of the Crown as well as of the Subjeét,
unlefs they thought the Subject only wanted it
I do not underftand why a general Law may not
extend to the King, as well as the Subject. Now as
this Statute is general, T mean the Seatute of E, 111,
o there is the Statute 10, 17 Car. I1. Cap. S, which
is likewife general, and yet 1t has been always taken
to concern the Crown, as well as the Subjeét.  And
wshy not oncStatute as well as the other I cannot con -
ceive. Now, my Lord, we are not without good
Opinion that the Benefit of the Statute 16 and 17
Car, I1. does belong to the Crown, *Twas the Opi-
nion of the Lord Chief Tuftice Hales in the Caleof
the Lord Fitzwwater, there the Penire was direéted
to one Place, when it fhould have been to two 3 and
the Queftion was, whether this could be help’d by
the Statute of 14 Carr, 11, He adher’d to that Opi-
nion, and the Jury thereupon gave their Verdict.
It was indeed fet afide ;s buc Judge Hales always
abode by that Opinion. And fo is firft Syder/in 148.
The King again(t 77right.  There 1t 1s faid the Sta-
tute of Feofail does extend to it 5 and even by the
Rule in Blackmsre’s Cafe the Statute does extend to 1t;
For there, fays my Lord Coke, that Stature does not
extend to Appeals, or Indictments, Pleas of the
Crown or any Proceedings thereon, for they are ex-
cepied.  That is his Opinion, where they are ex-

ceped, it does not extend to them. Now all Pleas of

the Crown are not excepted, but only Appeals, Indict-
ments, £¢. and thercfore Informations on particular
Statutes are not excepted. Now on thereading of the
A&, noPless of the Crown arecxcepted, but only Ap-
paals and IndiGments ; therefore my Lord Coke’s
Opinion muft be, that that Act extends to all Things
that are not excepted therein, and conlequently to
this Cafe. In Dyer f. 153. there Is indeed another
Queftion, whether it bea Difcontinuance in the King’s
Cufe on the Statute of 32 AL VIIL (Vide Dyer 353.)

Now if he make a Queery on that Statue, 1 can-
not imagine why he thould not have doubted in
other Jike Cafes.  But when he came after to Fo,
246, 247. inan Information on the Statute of Ufu-
1y, the Book fays the mifconveying of Procefs and
the misjoining of Iffues, are amendable by the Sta-
tute of Feofuils, and accordingly Judgment was gi-
ven again(t the Defendant, notwithftanding divers
Frrors in the Proceedings 5 o that the Judges were
of” Opinion in that Cafe, that the Statute did extend
to Cafes of the Crown.

T

L. C. . Hill, The Judges there did not dire&tly
confider the Statute of Feofails, ’twas but an Opi-
nion ohiter, |

Mr, Ant. Gen. Thefe are the Words of the Book,
Tandem propter Staiutum de Jeofails gue parle de mif-
conveying de Procefs, &c¢. Judgment was given againit
the Defendant, But I fhall have Occalion after-
wards to take notice, that a great deal of the
Practice of the Courts goes on the amending of the
Returns,  That Statute is for amending of Returns,
and I think we are within the Statute, or if not,
That the Common Law will help us: But be that
as 1t will, we are now on the firft Point ;5 and I think
it 1s amendable by the Common Law 3 and I think
I can give you an Account of much greater Amend-
ments made by the Court at Common Law, than
this which we now afk. Now for Blachmore's Cafe,
if we had left it there, we might have done it by
that Cafe ; for it appears by the 8th Kep, 156. b,
without doubt there were Amendments by Common
Law ; and my Lord Coke gives Inftancesof it. Now
I yicld it was there in a civil Cafe 5 but I think no
Man can pretend thet at the Common Law there
were any Rules to diftinguifh between Cales of the
Crown and Cafes of the Subject, unlefs the Crown
had a much greater Power to amend than the Sub-
jeét had 5 and that fo it was, appears by many of out
ancient Books. And there are Authorites in the Sta-
tute Law likewife that the Crown could amend fur-
ther than the Subjeét. For Coke in Blackmore’s
Cafe fays, That Variance of the Writ from the Ori-
oinal was amendable by the Common Law, and any
part of the Record in the fame Term 3 for that dur-
ing the Term it is in the Breaft of the Judges, but
Milpiifions of Clerks in another Term in Procefics
were not amendable by the Court. But I {hall plain-
ly fhew, that Mifprifions of Clerks were amendable
at Common Law in Cafes of the Crown ; and this
is prov’d by all the old Authoritics. The old Books
fay, they fhall be amendable in the fame Term, and
we are now within the fame Term, and fo hope we
fhall be deliver’d from that Queftion.  Now that
Rule of my Lord Coke, and the Reafon of it, extends
c0 criminal Cafes as well as civil, and both Cales
are within the Power of the Court to amerd.  Ior
if 2 Fine be fet within the Term, the Court may 1n
the fime Term amend it or difeharge it.  This is
allow’d to be in the Power of the Court by the Com-
mon Law in the Cafe of the Crown.  In Tiiniity
Term, vide 4 Med. 395. berween the King and 7al-
cof, there was an Error in theVrit of Attainder, and
an Exception was taken, and it was amended In the
tune Term. For the Court finding the Form of En-
try to be erroncous, they did the fame Term ordet
the Record to be razed, and made a Rule for the
next Term ; and this was done by the Power of the
Court at Common Law. For while the Procefs and
the Record is in the Breaft of the Court, they have a
Power by the Common Law to makeanew Judgmen®.

My Lord, the next Matter 1 would obferve s,
That all Mifprifions of Clerks, or their Affiftants in
the Caption of the Judgment, may be amended 1n
the fame Term. For that there 1s Samnders Repaz_'!s
f. 209. Faultners Cafe. If an Indiétment be mif-
taken in the Stile of the Court, {r. the Court may
amend any Thing to make the Caption right, hirft Sy-
derfin2 59. KingagainfiGlover, and this was to amend
2 material Point, There is the like Cale in 2d Croke.
Thefe are criminal Cafes. It wasan Inquifition ta ken
apud ~—— it was not {aid 1 Portibus 1.ondini. The

.

Clerk of the Peace was order’d to amend it Andm
Fones’s Rep. Stafford’s Cafe, firt Abridgment 196,

there
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there was an Error in the Reverfion of an Attainder.
The Ceitificate was, that he was arraign’d the 18th
of Murch, and convicted the 20th of — In that Cafe
Judge Barclay was ¢f Opinion 1t might be amended
by Common Law, and the Lord Coze agreed ; but
Judge Fones was of another Opinion, and he pave
it for a Reafon, efpecially where the King had fig-
nified his Pleafurc of defiring it 5 andafterwards it was
not amended : But two Judges were of Opinion 1t
might be amended. In Palmers Rep. 480.1n Plums
Cafe, there was an Indiétment in Effex, and it 1s
Exaftus eft ad Comitatum, without mexn, and a Cer-
tiorari was awarded to the Coroners, to certify wae-
cher it was exact ad Com, meunm, and amended ac-
cordingly., So 7 E.IV. 15 The Nif Prius was
Menf. Mich. and the Roll was Quinden. Mich. and
that was amended.  Now this feems likewife to be
warranted by the Statute of £, I11. and whether that
Seatute exeend to it or not, yet the other Statuees
extend to all,

For the old Books, I would only treuble you with
fome Cales that were before the Statutes of Amenci-
ments 5 and there *tis plain, both as to civil and
criminal Actions, it was the fame thing. Forin both
Cafes it was frequently amended; foin 5 £. 111 25,
an Entry of a Continuance was miftaken, and it was
amended by the Court : So in the Cafe of Chambers
againit Bariow ~— 430, there was a Scire Faciis ob-
tained, and it was returnable Sexfo and the Lintry 1s
Septimo. "This upon a Demurrer was objected, and
thatall was chereby difcontinu’d 5 1t was anfwer’d, the
Court might do it at all Times by the Commen Law,
and this may be amended by the Common Law.

My Lord, thisis an exprefs Authority for us, that
the Procefs is amendable at any Time before the
End of the Term, and the Judgment is in the fame
Term. In the Book g Ed. 111, Placits 3. The
Defaunle in Procefs may be amended at any T1ime be-
fore Judgment 3 wherever the Roll is contrary to
the Writ, it fliall be amended by it. After Ifiue jom’d,
the Diffringas was awarded, where no Tales was
awarded the Clerk found 1the Award of the Feinre
Fucias 5 and there it is faid ic is amendable, being
in the Breaft of the Court.

Siv Bro. Title Ameadin. Placita, 62.  The On-
ginal was in Suffex, and the Profecution in £/fex 5
yer ‘twis held amendable, and no Difcontinu-
ance. Thefe are all by Common Law. So 40 £, 111.
Placita 1. and Biook’s Amend, Placita 17. These
was a Wit iffued againt three : T'wo appear’d 5 and
one made Defiwlt; againft whom Procefs iffued, and
the next Day he appear’d 3 and this was amended
becaufe it was amendable by Common Law. Like-
wile Fitzberberts Amend. 6. There wasa Variance
by the Default of the Defendant, and 1t was amend-
edd, and it was after a Default. So 39 £.1H. In
the Record it was — and in the Nifi Prins 1t was —
and it wasamended,  Now there is a modern Cale,
Crobe Elim, 22245 250, &c, in the Penire one of the
Jurors was called Samuel Sutton, and n the Diffringas
Saud . Bat it appearing to be the Mifprifion of the
Clerk, and that the Wit was right, they held 1t was
amendable by Common Law. And Birock’s Amend,
Placita 2. the Count or Declaration was ad danm-
qum an hundred Pounds, the Niff Prius was to the
Damage only of an hundred Shillings, and the Court
ordered the Nifi Prius to be amended, 25 being on-
ly the Mifprifion of the Clerk.  Now that goes a
areat Way, for tl}:: Tefle there had no Writtotry it 3
but yet that is adjudged to be amendable,  And fo
in that Book Placita 24. and in divers other Places.
o chat it hath been alwaysoblerved incommon Prac-
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tice as amendable, as being Vitium Clerici, Brog
Placita 26 and 29. Fitzherbert 16, 17 and 29, Thefe
are all Cafes at Common Law, and {o far will juftify

b

the Amendment in our Cafe. And in Fitz, dmeng.
43, There 1s a Cale to fhew, that where there is a
Prejudice of the Party an Error may be amended, o
Diftringas 1s return’d, where there was a Default in
the Teffe and the Jurors Names. The Teffe, &c. was
amended, for they teok it before the Roll was made
up. There is another Cafe the qoth of E, 111, the
Procefs was difcontinued after the Appearanceof the
Defendant, and 1t wasamended. There is likewifa
14 I, 111, (For I meddle not with thofe fince the
Statutes of Amendments), There was 2 Writ award-
cd againlt M. and G, the Procefs was againft A7, on-
ly 5 and afterwards it wasamended ; and there it s
faid both the Roll and the Writ may afterwards be
amended, and they were amended accordingly.

My Lord, I ctte thefe Cafes to thew that Amend-
ments were made by the Common Law, and the Sia-
tutes cannot make any Alteration, tho” they fthould not
extend to theCrowin. I believe there are not in the old
Jooks manylnftancesof Proceedings by Information;
but that {eems a great Aroument to me, that this
Nicety that hath crept into thefe Procecdings are not
by Common Law ; in our old Books they are very
lictle taken notice of 5 bue it feems thele ]*lxcrp[iuﬁs
were not taken then, if they had we thould have
found them s but the Books are quite otherwife. Now
if the Amendments were allowed at Common Law,
I believe none can diftinguith and fay, That it fhall
not be amended in our Cafe, for T think they cannot
be diltinguithed.

There are fome other modern Cafes wherein
areater Things have been done. Iirft the Cafe of Sie
Fobn Afbly, that has been cited (ante 677.) that 1t is
an Amendment of 1 Judgment that was entered by
Difclatmer, In the Nifi Prius it was night, burall
was left out in the Judgment. And it was objected
that 1t was not amendable, becaule 1t was not in the
fame Term, and that none of the Statutes of Amend-
ments extended to fuch Cales; yer upon Examination
it was amen:ded, becanfe it was only a Mifprifion of
the Clerk by miftaking his Book, there it was thoughe
to be in the Power of the Court by Common Law
to do right.  Then in the Reverfal of the Atrainder
of the Lord Staffcrd, there were Proceedings in Court
fourteen or fifteen Years ;3 but by Neglett of the
Clerke there were no Foot-fieps of any Thing ap-

pear’d, and yet there was a Rule for a Record to be

made, whereby there was a Judgment of Reverfal
enter’d. Now this Court did chink they had a Pow-
er to fet the Records right, and they gave them
leave to make a Record, 1n order to make a Rever-
{al of that Attainder : And it it may be done againlt
the Crown, no doubt 1t may be done for the Crown,
for that it is but ferting Things right.  There have
been other Cafes cited, as Hairis’s Cafe in Cro. Fac.
502. poff, 704. and that was a very extraordinary
Amendment, It wasan Indictment for a Nulance.
Not Guilty was pleaded indeed, but the Clerk who
entred it join’d not Iffue, and theVerdict was againit
the Defendant, and nolfTue join’d ; that was omutted;
but the Return was allow’d.  Now if we had done
fo, we fhould have had a great Noife about ir.
But here the Court allow’d Amendment to be made;
and it was amended, as being done by the Clerk’s
Negligence, and this in the Time of another Clerk :
And thefe Words were inferted for it.

And it was faid, if fuch Faults fhould nut be
amended, many Courts would be deprived of their
Jurifdi®ion, And I am fure, if the Courts will

not



1704. B. R

not amend thefe Matters, it will overturn many
Trials.

“There is another Cafe: *Tis in Crocke Fames,
c2g. Parker verf. Siv Jobi Curfon & Ux. . And
that was a Trial at Bar.  The Iffue was enter’d,
Et preaicl. Jobaunes Curfon (& Magdalena wveninnt,
& predidla Magdalena dicit, quod ron et inde calpa-
sy & de boc ponit fe fuper Patriam, & Altoriatus
Domini Regis fimifiter.  After the Tl at Bar, it
was amended by the Docker; and there it was
only, Quod F. Curfon, Mil, & Magdalena Uy, ejus,
placitant rou Cul, which was only a thort Memo-
randrm: Which, 1 think, goes a great way further
than what we labour for.

There is that Cafe too, 1 Siderfin. 243. between
the King and Godfrey. There the Award was Vice-
comitibus, when it fhould have been Vicecomiti 3 for
there was but one Shenff: But upon Examination,
they found it was the Mifprifion of the Clerk ; and
they fet it right.

L. C.}. Holt, They indeed fet 1t right; but
how ¢ Not by Amendnient: But it was tnlerted as
a Memorandum on the Roll, and there was but one
Sheriff, :

Mr. Aut. Gen. My Lord, with Submiffion, that’s
as well : For we do not do {o much 3 for that was
done after the Trial,

L. C. 7. Hdt. There was no altering the Wri,

Mr, A, Gen. If we theuld afk the Court to al-
ter what we did befere the Trial, it would be faid
we fhould have mov'd it before, and not after. Now
to enter that after the Trial, was much more than
we afk.

There 1s another Cafe which had the Opinion of
the Court, the Cafe of the Warden of the Fleet ;s
where you were of Opinion to amend, &.

L. C.F. Holt. 1t 1s not amended yet.

Mr. A, Gen. My Lord, I cite it as an Autho-
rity, that you would have amended it, if you had
any thing to amend it by,

L.C. % Hes. 1 did not tell you what I would
have done,

Mr. A, Gen, My Lord I was not in Court,
but [ heard it was fo. If it was not, I was mif-
informed.  There was a Commiffion taken out a-
sunft him, as being guilty of feveral voluntary
Lfcapes, and a Day was given to appear at the
Ring’s Bench the 8th of Famwary, The Appear-
ince was the 20th of Fanwary; but the Record
was not eneer’d atfelf all the 3d of February fol-
lowing 5 fo that there was a perfe@& Difconti-
huance,

This was not feen at firft; but on Confideration
of the Court, they found it out; and the Council
moved the Court to fee it right, The Court made
4 Doubt of their Power ;3 but they enquired when
It came n, whether in time or noty and what
Minutes were for it, It feems the proper Minutes
were not to be found. Now that being fo, it
would be ftrange for the Court to make any A-
mendments, without any Copy to amend by. If
the Clerk’s Man had come in, and produced the
Minutes, I take ir, the Senfe of the Court was,
that they would amend i3 tho’ that was agreed to
be a Difcontinuance,

Now I cite that Cafe, not that you did a-
mend 1r; bur would have done it, If you had
any thing to amend it by: And there was a Dil-
continuance of the Party. Now if they could
have amended that, this may be done here for a
much berter Reafon, There was a Difcontinuance,
both before :nd after che Trial. I think we have

| for a Libel.
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much ftronger Reafon for Anjendment, than was
n that Cale: Tho' I muft fay, as to that Cafe, the
Bar were of Opinion, that the Clerk might. have
enter’d it as on that Day, and ought to have done
it ; and therefore they thought it was amendable.
And if that were true, no queftion it was amend-
able.  But however the Opinion of that Cafe was,
it 15 an Argument to me, that the Court .would
kave amended ir, had they any thing to amend
it by : For 1t was the Opinion of this Court it is
amendable.  But I think that Cafe 1s no Authority
for them: And wheiher that be done by the Help
of the Statute or no, Is not material ¢ And the
Court would have amended 1t, if it had been the

firlt Day of the Term.

This I take to be the Opinion of the Courty and
that they did not amend it, becaufe they had no
Authority to amend 1t by,

There is one Matter more, which is, That this
Slip is the Fault of the Clerk : For that the Mif-
tefting of the Writ is the plain Act of the Clerk ;
and in all the Cafes it has been held, Aéts of the
Clerk to be amendable by the Common Law :
And for that there are a thoufand Cufes,  This is
in Point of Law.

I would beg Leave to cite a few Authorittes in
Crooke’s Eliz. *Twas agreed, a Venire Tefle’d out
of Term, is a Mifprifien of the Clerk.

L. C. ¥. Hdlt. There are abundance of the like
Cafes. ‘

Mr, Ait. Gen, 1 believe a Thoufand, therefore
[ will not cite them.

We fubmit to your Lordfhip, whether it be
right, and wants no Amendment: Or if it be not
right, whether it be nat amendable by Statute or
Common Law. And I hope we fhall have the

Penefit of the Verdict,

Mr. Seif. Darnel. My Lord, There has been
fo much faid already, that I thall fay very little.
I fhall only cite ewo or three Cafes. The Que-
{tion is only this: Whether 2 Mifprifion of the
Clerk, is not amendable in the fame Term?
For that we have 10 FEd. IlI. 20. there was
an Error amended of 63 for 59. 1 think all
the other Cafes have been mentioned already.
The sth of Ed. I1I. has been cited, and 1t is
{trong. I have thought it always f{ufficient, with-
out any Statute of Amendments: And thofe that
have been amended by Common Law, will be Au-
thorities in this Cafe. Now that the Court have
always taken on them, as their Duty to amend the
Faults of the Clerks in any Entry, or Procefs, or
Continuance, the Books are full in it 5 and I hope
it will be amended here.

Mr. Broderick. 1 pray your Lordfhip’s Favour,
to fpare me a few Words on the other Side. I fee
fo much Warmth in this Cafe, that I muft beg
Leave to preface fomething, before I fpeak to the
Point of Law.

Mr. A, Gen, You might have wav’d that.

M. Broderick, The Occafion of my faying that,
was, That Mr. Aitorney faid, There had been a
Noife abour the Town concerning this Exception,
And that a whole Party——

My, Ait. Gen, ‘There has been fo——
Mr. Broderick, I would not be believ’d to con-

cern myfelf any otherwife for this Man, more or
lefs, than for any other Client, Nay, what I am
congcern’d in, and have to fay at prefent, doth concern

every Subject in England, as well as Mr, q};;f%i;.v.
ut
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But when “twas faid, That there was a Difcontinu-
ance in the Cafe of the Warden of the Fleet, vihich,
after the long Tranfation of that Caufe, was not
obferved by the Council for him ; and that they
were cleaver fighted for the Obfervntor 5 I could not
take that otherwile, than as meant to myfelf, who
was Council for the Warden of the Flezt, and am
now for this Defendant. I confefs, I did not ob-
ferve that Fault in the Cafe of the Warden of the
Fleer (nor ever had a perfe€t Copy of that Re-
cord, to enable me to do it): And I muft own
at the fame tmme, that I had nét the Fortune to
make the Difcovery in the prefent Cafe.  The Ex-
ception was taken before T was any ways concern’d
in the Caufe: And when *twas made, I thought
1t a good Exception; and made no Difficulty of
accepting my Fee to fpeak to it

Mr, Att, Gen. 1 had another Meaning in i,
I knew not that Mr. Broderick was Council for the
Warden of the Fleet.

Mr. Mountague. My Lord, 1 believe Mr. Bro-
derick 15 afraid of my Fate in this Cafe: I have
been very much reflected upon for being Council in
this Cafe 3 and it has been {pread about all the Coun-
ties in England, by Dyer the News-writer, That |
broach’d leditious Principles at the Trial, and was
reprimanded by your Lordfhip for it: And I be-
lieve Mr, Broderick is afraid of the like Scandal.

L.C. . Holt, You mult not be afraid of Scan-
dals,  Dyer is very familiar with me too fometimes:
But you need not fear fuch a little feandalous Paper
of fuch a fcandalous Author.

Mr. Mosntagne, My Lord, I am not much cop-
cerned at ity feeing it comes from him.

Mr. Broderick, 1 mult agree, That this s a
Point of great Concern to the Crown; becaufe all
Profecutions for the Crown may be affe@ted by it,
as Mr, Altorney General faid: But on the other
Stde, I beg Leave to fay, That (whatever the Per-
fon now before the Court may be) it is of great
Concern to the Subject too: For the Rule in this
Cafe, will be a Rule i the Cafe of every other
Subject of England 3 fo that the Concern is great
on both Sides,

I muft beg Pardon of the Court, if, in anfwer-
ing off-hand to very learned and elaborate Argu-
ments, from the fhort Notes which I have been
able to take of them, I happen to be diforder’d in
Method : 1 muft take Leave to offer fuch thort
Obfervartions upon them, and give fuch Anfwers to
them, as i can at prefent; as my Memory fuggelts
the Objetions to me, tho’ not in the fame Order
in which they were deliver'd. Bue I will ufe my
Endeavour, not to omit the taking fome fhort No-
tice of the general Heads, under which I apprehend
all the Objeétions will fall.

I would obferve (which I think would be an An-
fwer to-a great deal that has been faid on the other
Side) That our Law-Books make a very great Dif-
ference between the King’s Profecutions in his own
Name, as a Civil Right, and Profecutions wholly
in his Capacity of King, as he ts Head of the
Commonwealch 3 and in the Ixercife of his Royal
Office, to affeét the Subject with, or punifh him
lor Crimes thereby charged upon him. T agree,
the Cafes cited by Sir Thomas Powis and My, Altor-
ney General, of Amendment of the King’s Writ of
Qu. Impedit, and fome others; and that the Com-
mon Law gave greater Indulgences to the Crown,
m the Profecution of its Civil Rights, than to any
Subject.  The King was known to be employ’d in
the Concerns of the whole Kingdom 5 to have the
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Care of al} his People upon him ¢ Whereas the Syp-

je&t had only his perfonal and private Affairs (o

look after. And ’tis n6 wonder that the Law fhould
adjudge, that great Allowances were to be made o
the Crown, as to its own particular Rightsy Thae
it fhould not be tied up to fo {tri€t Rules as the
Subjett, who was fuppofed to attend his own Af-
fairs only. Thrs is the Reafon generally given,
why the Crown had fuch a Prerogative, that greatey
and more favourable Allowances fhould be made ipy
its Suits, than in thofe of its Subject.

But it has hitherto (as far as 1 have been able 1o
obferve) been taken, That the Law was very nice
and tender in all Profecutions, that aim ar t)e
charging the Subje@ with Crimes and Penalties.
It feems to be a pew Light, {prung up of lue,
which has difcoverd, that there is 2 greater Necef-
fity for that Privilege in Criminal Profecutions,
than in Civil.  The Opinion of the fucceflive Ages,
which have made favourable A&s for amending ang.
curing of particular Defellts in Legal Proceedings,
{eems to have been much otherwile. In many of
thefe, all Criminal Profccutions, of all kinds, are
exprefly excepted: And where they are not, 1 muft
fay I have not heard yet quoted; nor can find any
Cafe of Authority, where thofe Statutes were inter-
preted to extend to Profecutions for Crimes, 1 per-
cetve, the Council for her Majefty in this Caufe,
have in their Argments relied very much upon A-
mendments made by the Common Law. I can’t
pretend to be now prepared to run through cach par-
ticular Cafe: In general, 1t cannot be dented, that
feveral Amendments were made, by a Power that
the Court had at Common Law; but we think
there never was any which came up to this Cafe.
And indeed, if all the Amendments 1o the Mulii-
tude of Cafes that have been cited in thefe e¢laborate
Arguments, are allowed as good at Common Law;
it would make one wonder, where the Neceflity
was of making an exprefs Statute, for the Amend-
ment of a Letter or Syllable (and of the nice Doubts
upon that) or of the other fubfequent Statutes of
Feofails and Amendments, The Court, to me, by
thefe Authorities, would feem to be arm’d with a
{ufficient Power to have done the Bufinefs, without
the Help of any Statute,

Tho’ her Majelty’s Council rely principally up-
on the Statute of 8 Hen. VI, yet in regard they do
not wave, or give up the Aid of the Statute 32
Hen, VIII. (Yor Mr. Attoriey takes notice, that
there 15 a Quaere in my Lord Dyer (Dyar 952)
Whether the King, in an Zuformation of Intrufton,
fhould not have the Advantage of that A¢t? And
he has cited Lord Dyer, 346. of an Information
Qui tars, &c. 1o be within the Act: And that
Lord Hales, in Lord Fitzwater’s Cafe, held, That
“twas reafonable, that Criminal Profecutions fhouid
be aided) I think it will be very proper to conlider
how the Law has been taken vpon that Statute:
And to fee whether the Reafon of thole Cales,
won’t go as far backwards as to the Statute, 8 Hew,
VI. The Words of the Statute, 32 Hen. VIIIL.
C. 30, are not exprefly reftrain’d to Aétions or
Suits between Party and Partyy though the Word
Party be mentioned in the Statute, both as to the
Plaintiffs or Demandants, as to the Tenants or De-
fendants, And the enacting Claufe is, That from
thenceforth, after Iffie try’d for the Party Plain-
tiff or Demandant, or for the Party Tenant or De-
fendant, in any Manner of Ation or Suit at e
Common Law s the Fudges fhould proceed to give

Fodgment in the fame, notwwithflanding any of the
Miflakes



1704. B. Rr

Miftakes therein mentioned, in like Form as if no fich
N:fanlt or Negligence bad been, It is true, as Mr.
Aierney has cited it, that *tis left a Quere, as it
(tands printed in my Lord Dyer, which was in the:
(8th Year of Queen Elizabeth: But even in that
very Cale, twas held, 22 Zliz. that the Statute
did not extend to 1t: As appearsin 1 Rolls Re~
ports, fol. 447. as well as by Blackmore’s Cafe 8.
Cro. 163, where ’tis exprefly faid, That the Statute
22 H. VIIL. extends not to Pleas of the Crown. And
this Point is exprefly agreed by the whole Court, in
Sherington Talbot’s Cafe, 1 Cro. 312,

A Venire Facias bearing Tefte out of the Term,
and an 1flue tried upon i, 1s 4 Mifconveyance of
Procefs, {alved after Verdilt, by thole Words in
the Statute of 32 f1, VIII.

Soa Venire awarded, which bears Tefte on a Sui-
daz, 1s adjudg’d to be aided within thofe Words.

Yet in Thesbald and Newtow’s Cale, Style 307,
there was a Suit upon the Statute of Iumatesy and
the Diffringas bore Tefte on a Sunday, and out of
‘Term. Exception was taken to this after Verdiéi,
and held not to be aided by the Statutes of feofails.
[ thoughe it neceffary, by mentioning the two for-
mer Cales, to ftate which of the Statutes 1t was,
which would have remedied the Fault, if the Sta-
tte had extended to the Swit #flf 5 becaufe the
Reporter: (which is no Wonder in him) fo far miftook
the Senfe of the Court, as to omit the material Sta-
tute, and to mention the 18th of Eliz, and 21. Fac.
in neither of which Laws there are any Words
which reach the Cafe;'tho’ in this A&t of 32 H. VIIIL
there are. *

And in Lord Firzwwater’s Cale, cited by Mr, A-
joruey, tho' my Lord Heles does fay, The Cafe of
the King will ofter fland in need of the Amendment
of @ wrong Venive 5 and therefore he was ot Opi-
nion, to bring him within the Statute of 16 and 17
Car. 11, which has very extenfive Words 3 yet he
allows the Diftinétion between his Criminal Profe-
cution, and Ciwil Action; as appears i 3 Keb.
185, 519. -

In Perey’s Cafe, 21 Car 11 1 Vet. 17, 35. an
Information of Forgery at Common Law, lad the
Forging to be of a Releafe at Sherborii; and the
eiving it in Evidence, to be at Dorchefler.  The
Defendant was convicted by a Jury de Facineto of
Dsreleficr only: *Twas adjudg’d to be a Mil-trial 5
and a new Fenire was awarded. IFor the King, *twas
laboured to fupport the Trial by the Word Suit
For, fay they, the Informadon is Seita Dominui
Kepis 5 fo that the Word is extenfive cnough to
reach this Profecution : Aid tis plainly cut of the
L.xception, which excepts no Information, but thofe
upon Penal Statutes.  Bur the Court held, Auy Jir-
Jvrmation, the at Comuneir Law, <was wot remedied
oy the IVords or Intent of the A2,

In the principal Cafe of Sherington Talbot, 1 Cro.
311, Joues, 320. 2. Ro, Ab. 619, Information,
in nature of a Quo Harrante, for claiming Liberty
of free Warren in three Vills, in the Fereff of D.
Detfendant difclatins in the Foreff, and inall but one
Vill; and fays, That that Vill is Parcel of the Ma-
#or of §. and prefcribes for free Warren in his Ma-
nor; Iffue on that Prefcription, and the Fifue is
from the Vill, not from the Manors held to be
miftried, and not aided by any of the Statutes of
Seofails : Tha “nat <ithin the Exception s becaufe the
Statutes do not extend to the King’s Cafe.  He not be-
g named, The then Tudges thoughe this a Reafon;
which will equally extend to the King's Cafe, upon

the foermer Statutes of Amendments. And Mr,
You, V.

for @ Libel.
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Noy, o very learned Predeceflor of Mr. Attorney
General’s, did- not venture to carry the Point fur-
ther for his Mafter, than to a Peradventure he might
have the Advantage of thofe Ads, in- cafe of a
Quare Impedit, pr the Civil Righe, where thei Suit
18 in the King’s proper Name, and not by his-Stile
of King only, ' ' -’

Nothing 1s more plain, than the Difference which
the Law makes between Cafes where the King pro-
fecutes his Right in his own Name, as for-a Civi/
Right, and where the Profecution is in his Capacity
of King, and in the Exercife of the Royal Autho-
rity, If the King (Henricus Rex) brings a Quare
Impedit, and dies before Judgment, the ‘very Wric
abates 3 becaufe Henrieus Rex, who was named by
his proper Name, ceafes to be. But if the Profe-
cution be pro Doinine Rege, tho’ the Kisg i indivi-
duo be dead, yet Dominus Rex in geirere not being
dead, the Information or Indiétment fhall ftand, to
he profecuted by the Succefior.  Yet all Procefs
upon them, wherein his own Name is ufed, and not
his Name of Kingly Office only, thall fall 5 becaufe
the particular Perion s dead,

According to this Diftinction, I do agree, That
where the King fues in his own Name for a Civi/
Right, his Suit has more Favour allow’d to it than
that of a common Perfon, And fo far goes the
Cafe in Blackmore’s Cafe, 8§ Cro. 156. before-men-
tioned, cited by Swr Thomas Powis; That a Writ
of Quare Impedit, which was prefentere for prefen-
tare, was amended 3 Detig the King’s Cafe. Tho
had it been the Cafe of 2 common Perfon, it could .
not have been amiended: For no original Writ was
at Common Law amendable in the Cafe of a com-
mon Perfon. But that an Information or Indiét-
ment ever found Favour beyond, or equal with a
Civil A&ion, 1 never heard before ; nor find any
Authority quoted to warrant it now. 1 would take
Leave to mention the Cafe, 13 Car. II. in Scan.
Hardrefs, 217. (9) Pitober and Fones : *Twas an In-

formation upon the Act of Navigation for importing

Spices, being the Groweh of Afia, Africa, or Ape-
rica, from Holland beyond the Seas, not being the
Place where fuch Goods were firft and moft ufually
thipp’d for Tranfportation, contra Formam Stafut,
The Defendant pleaded, he did not import them
contra Formam Statuti, and Iffue upon 1t; and Ver-
di¢t againft the Defendant.  Fe moved in Arreft of
Judgment, That *twas not laid, that thefe-Commo-
dities were not of the Growth of Holland, To this
twas fard, That the Verdict would help thar, it
neceffarily implying it: For that they were laid to
be of the Growth of Afia, Africa, or America, and
imported from Holland 5 which fhews thofe were
diftinét Places: And the Defendant could not elfe
have been found guilty, coutra Formam Statuti. Yet,
after long Debate, the Lxception was held to be a
good one, and the Judgment was arrefted.

I muft obferve, That the Council for the Infor-
mer in this Cafe, had not the Courage fo much as
to hope for Aid from, or mention the Starutes of
Feofails in this Cafc. They cite there Fobnfor's
Cafe, 2. Cro. 60g. and Chslmley’s, P. 1. Cro. 4064.
where in Criminal Profecutions reafonable Intend-
ments after a Verdict, are allowed at Common
Law. But tho’ nothing was wanting m this Cale,
but an Averment that Holland w.is not within Afia,
Africa, or America (which mult neceflanly be prov-
ed at the Trial, elfe the Defendant could not have
been convifted) they cither did not know, that the
want of an Averment of a thing neceffary to be a-

verred, if Iffue be taken upon another Point, is aided
Bbbb s
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as a Mifpleading, by the Statute 32 Hemry VIII.
(tho’ the Cafes of it are numberlefs) 3 or they did
not think there was any Colour for offering to ex-
tend that Statute to a Penal Law, with regard to
the Intereft the King has in the Profecution, tho’ a
common Perfon was the Informer 5 and tho’ there
is no Exception of Informations on Penal Laws.

As to the Cales cited on the other Side, of A-
mendments at the Common Law by the King’s Pre-
rogative 5 I muft rely upon the Difference 1 have
already taken between Criminal and Civil Cafes s
and that there are not any Inftances of Amend-
ments in Criminal Profecutions. As to feveral other

Cafes, which have been cited by the other Side, of

Amendments upon Returns to Cerdiorars’s, Returns
upon Hrits of Error, &c. Thole, with Subnii-
fion, will not come up at all to the prelent Cafe.
'When a Record is cerufied upon a Certiorariy &ec.
the Parchment annexed to the Writ, 1s {uppoled to
be the real original Record 5 and that remains in
the Court here, and i1s become by the Return a Re-
cord of this Court, Where, by the Courfe of the
Court, ’tis enter’d upon a Roll here, 1f in the Entry
it varies from that that is the true Record, 1t 1s the
Duty of the Court to take Care, that the Mis-Entry
be rectified; and the Record, which is tranfcribed
here, made agreeable to the Origmal,  The redti-
fying fuch Mis-Entries, or Mis-Copyings, are not
Amendments of Faults in a Record (for that faulty
miftaken Entry is not really the Record) but mak-
ing true Entries of the Record,  And upon the like
Reafon was the Miltake reétified in Sir 2. Tufion’s

Cafe, 1. Cro. 144. where there was a Confent of

the Parties for entring a Judgment by Difclatmer,

by Viriue or Prelence of Letters Patents, bearing Dale

7 Jac. which Words were inferted in the "aper-

Book, by the Attorney General’s own Hand 5 yet

omitted by the Clerk, in the entring it upon the
Roll: There, upon great Examination, and Conlfi-
deration of the Circumftances, a/l Parties confenting,
that Mis-Entry was corrected ; being, as the Book
fays, no more than <o a Special Verdic? is mis-eir-

ter’d 5 which is reflified by the Notes of the Clerk of

the Affize. But it is very much infifted on, That
the Statute 8 H. VI. C, 12, fhall extend to this
Cafe, becaufe there are particular Criminal Profecu-
tions excepted therein, of which this 1s not one. |
do not find that there has been one Authority
cited, when it was ever held, that that Law ex-
tended to any Pleas of the Crown.  And [ take the
uniform Oginton of near three Centuries, {ince that
Statute, to be agamft it

Mr. Attoriey relies much upon the Cafe of the
King againft Percival and Godfrey, and others, Sid.
244. where the Venire for the tying the Defen-
dants, upon an Indictment for a Riot, was direted
Vicecomitibus de Canterbnry, and returned by R, §,
Vicecomes 3 the City having in truth but one Sheriff:

There, upon Examination of the Sheriff himfelf

upon Oath, in Court (who f{wore that City had
but one Sherift) there was an Amendmens.  Bug
what was that? Not of any thing that was the
A& of the Court : But the Sheriff adds to his En.
dorfement upon the Writ (when he had anfwered
fingle) There that was not any other Shenff's as it
appears in the fame Book, and in 1 Keb. goo (17)
go1 (75): And this the Court held to be well, upon
the Authority of the Book of 39 H. VI. f, 4o0.
where 2 Writ was direted Coronatoribus, and re-
turned by one Coroner only, yet held to be well:
For, fay the Court, we won’t take notice there are
more Coroners than one, And fo Jult, 7#udbam
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{aid, in this Cafe, We fhall intend but one Sheriff,
unlefs more appear 3 1 Keb. gor.

A good Part of Mr. Attoruey’s Argument feems
to tend to the making it not neceflary, or at leaft
difputable whetber it be neceflary, that the Diffyis.

gas fhould be Tgfte’d on the fame Day that the 4.

ward is.  Won’t that Argument turn another Way
than *us intended? If it be a doubtful thing, whe.
ther 1t be right or not; I doubt it will be an Error
in_Judgment, like the making out an improper
Writ in the Debet and Detinet, where it fhould be
in the Detinet only : And then, the? it is a Defaule
of the Clerk, ’twill not be fuch a Defaule as will
be within the Aid of the Statute, if that fhould
be held to extend to the Cafe.  If it were a doubt.
ful thing, 1t can’t be faid he had a certain Rule 1o
walk by : But he ventur’d upon his own Judement,
n which if he has chanced to miftake, °tis not a-
mendable as a thing of courle.  But in truth, if i
were to be enquir’d into, 1 believe *twould be found
not to be an Error in Judgment m the Clerk, bt
a Miftake of a Matter of Fact, In taking Sunday
to be the firlt Day of the Term, ”

Mr. At Gen. That will not alter i,

Mr. Brederick., There has been another Cafe cit-
ed; the King and Waleet 5 where a Reverfal of ap
Attainder was pronounced, and the Judgment of
Reverfal atually enter’d up; yet being done by
Surprize, the Entry of the Reverfal was fer afide,
and razed out of the Record. Surely that cannot be
an Authority for any. There the Entry was wholly
trregular, contrary to the Rules of the Court: For
the Judgment of the Court is not complete, il the
End of the Term.

L. C. 7. Helt. *Tis in the Brealt of the Coure
during the whole Term,

Mr, Brodeiick. And if any one within the Term,
without the Direction of the Court, will enter a
Thing as the At of the Court 5 fhall not the Court
have a Power to reform that Irregularity, and do
themlelves right ? This is not an Amendment of a
Record, but a Reforming of an ill Pra&ice; a
preventing of an Attempt to make that an A& and
Record of the Courr, which really is not fo. Nei-
ther does my Lord Macclesficlds Cafe bear any
Proportion to this.

There is no Queftion but that a Court, which
is intrufted with the Cuftody and Prefervation of
the Records wherein other Perfons are concerned,
may take care upon any Mifchance; and thar they
have a Power to put things into their right State::
As in cafe of Fire, or any inevitable Accidents, the
Court, incident to their Truft of the Cuftody of
the Records, and by the Authority they have twdo
Right and Juftice to all Perfons, muft have a Power
to fupply fuch Loffes,

As to the Cale of the Warden of the Fleet, there
wis no Amendment made: Bue if there had, it
would not have come up to this Cafe. 1 may,
I am fure, fufely aflirm, that the Courr did de-
clare, That was not to be eltcem’d a Criminal
Profecution 5 in regard there was not to be a Judg-
ment to puntfh the Party, but the Proceeding was
only to transfer the Eftate to the Crown by way
of Forfetture.

The Council who have arguced for the Queen,
have not cited any one Authority, of an Amend-
ment in a Criminal Cafe, within the Statute of
14 £, 11, or 8 H. VI. C, 12, or proving, that
thole Statutes extend to Cafes of that kind: But they
call upon us; fince the Words feem to be large enough
to reach both (efpecially thofe of 8§ I, VI, where

there
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dere are fome particular Criminal Profecutions men-
ron’d and excepted) to produce fome Authority,
(o eftablifh the Diflinction between Criminal and Ci-
=if Cafes. We think the daily Praftice in Civil
Cates, and the want of a fingle Inftance in a Criminal
ote, carries a ftrong Argument, 1t we could go no
further : But I think wedo not want an exprels Au-
thority in this Pomt too. Oide and Morton, Trin,
11. Fac. 1. Re. b, 201, There a Writ of Ve-
sire Facias out of the B. R. was Venire Fac. duo-
decim, &c. coram Nobis apud IVefbmoiraflerium, ubi-
cungue fHerinis i1 #nglia : But the Roll was well,
omitting the Words apud IVeflimonaflerivm. *Twas
adjudg’d the Wit might be ammended by the Roll 5
for *tis but Matter of Form. This was a Default in
the Body of the Writ, and amended by the Statute
of § H, VI. as a Default of the Clerk,

Yet Brigs and Thompfoi’s, &c. 2el, 6o. 111, In
an Juformation upon the Statute 21 H, VIIL againf
Spiritual Perfons taking Farms, the Award of the
Venire Facias upon the Roll was right, returnable
ubicunque, but the Writ tifelf was returnable coram
wobis, omitting ubicungite, and fo it did not anfwer
the Award upon the Roll. This certainly had
buen amendable ma Civil Plea; but the Report
tells us, that Judgment was ftaid uponit, And,
my Lord, I will beg the Litberty to make this Ob-
fervation upon the Cafe of the King againtt Peicival
and Gedjry (which is fo much relied on). There
are fome Cales of fo odious a Nature, and move
luch Indignation, that there is a Danger of Things
being, pafled over unobferved, which would not
have been admiteed in another Cafe,  That was the
Cafe of one of the King’s Meflengers, employed in
His Majefty’s immediate Service, barbaroufly in-
fulted and abufed in s Inn at Canterbury, by the
Defendants and a great Rabble of People: As the
Offence was very flaming, the Refentment of the
Court ran high ;s and they thought it reafonable to
do in that Cafe, what perhaps in an ordinary one
they might not eaftly have done : Yet what was then
done, is now to be cited for a Precedent in every
Criminal Cafe whatfoever, I muft fay the fame in
this Cafe 5 whatever my Client is charged with, the
Rule given in his Cafe may affet every Man in
Lagland, who thall hereafter be charged criminally :
And therefore I doubt not your Lordthip will very
well confider of 1.

[ hope, my Lord, I have given fome Anfwer to
molt of the Things that have been infifted on 5 and
that upon the whole Matter, this Miftake will not
be accounted a Thing amendable by Law.

Mr, Mountagne. My Lord, in Anfwer to what
has been faid, I thall not preface what I have to
fuy with any Apology for betng of Council with Mr.
Trichin, tho’ I have been egregioufly mifreprefented
m what I did, as Council for him at Guild-Hall, 1
know your Lordthip is no Refpetter of Perfons,
but will have the fame Regard to one Defendant as
inotner,

Mr. At Gen. 1 am not concern’d at any
'f‘hing that has been written or printed about that
Trial,

L. C. ¥. Holt. We will take no notice of that.

Mr. Mouitague, My Lord, as to what Mr, A-
toriey-General and Sir Thomas Pewis have faid, I
beg Leave in the firfk Place to take notice wherein it
s we agree, and in what we fhall differ.  Firft, we
~agre that this Caufe is a Caufe of the greateft Con-
lequence.  Mr. #itorney gells your Lordfhip, it con-

cerns all the Proceedings of the Crown ; and I hope
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I may be pardoned if' I fay, it is of no lefs Concern
to the Defendant and the Subjects of England. Iwould
therefore pay that Refpect to the Court, not haftily
to Ipeak to a Point of this Moment, but {hall defire
to have Time to look onthofe Cafes that have been
mentioned,

L. C. 7. Hdt. 1f you will do this, you may con-
fider the Stawate of AL VI. for thofec Words are ge-
neral, and not relattve either 10 Civil or Criminal
Cafes in particular, It remedies the Mifchicf be-
tween Plamnuft and Defendant gencrally.

Nir, 7. Powel. Mr., Broderick has not taken no-
tice of that ObjeClion that my Lord Colke takes no-
tice of, Becaufe they are not excepted, therefore they
are Included.

L. C. 7. Holt. T would have you conlider why
it 15 not within the Words of the Statute, It is as
plamn that it is the Ifaule of the Clerk as can be
he had the Roll before him, therefore 1t mult be the
Miftake of the Clerk. 'The Award of the Wit 1s
the Act of the Courr, and that was the 23d 5 now
this Writ did bear Date thie 2.4th, and I believe we
did not award the Wiit the 2.4th, therefore it is to
be judaced they miftook the Time of the 7offe,  For
the Record fays the 22d, and this Writ fuys not tll
the 24th,  Wow why fhould not this be within the
Statute of H. VI. for it is the Mifprifion of the
Clerk? And then the Queftion is, whether that
Sratute does not extend to this Matter.

Mr, 7. Powel. 1 do indeed queftion whether any
Statute of Feofails cxtends to its but this Starute
does not, as appears by 8 Coke, becaule they are
cxeepted.  There are Indi€tments of Felony and
Treafon that are excepted. Now that this 1s a Mif-
prifion of the Clerk, Is plain, becaufe he had the
Award of the Court.

Sir 7. Powis. 1 think all agree it was perfectly
a Miftake, and that makes 1t a difputable Cade 5 I
do not ftand on it as if it were right, but grant it
was a perfe€t Miftake ; and then that Objection is
ciear, that Criminal Matters are not within the Sta-
tutes of Feofails, and it is certain moft of them are
excepted, iz, Inditments, in this Statute of H.
VI. where it is faid what are cxcepted, &c. ’Tis
true you cannot amend what are excepted, where
the Party was in Danger of Life ; but it Jeaves out
in inferior Matters ; therefore it feems, that what-
ever was faid of Criminal Matters, was intended of

the greater Criminal Matters, and {o was the Opi-
nion in the Cafe of —

L. C. . Holt. That was a Civil Caufe, but we
thought we could not amend it: For it would be
contrary to our Puty as Judges, to alter a Record.
And therefore we refufed even in Point of Scandal
in that Cafe; alfo on Examination we found that
we could not amend 1t, contrary to Truth.

Sir T, Powis. My Lord, we had not in that Cafe
any thing to amend by ; but here we have a Roll
to diredt us.

Mr. A, Gen, If your Lordthip indulge them
from Time to Time to put it off, we fhall never
have done.

Mr, Mountague. My Lord, Iam not prepared
to anfwer what has been faid, for I did not expect
this Motion would have been made.

Mr., Ait, Gen. That we may be once at an End,
I would fain hear what they have to fay, and whe-
ther they have any more Exceptions.

L.C. J. Hot, Have you any more Exceptions
tomake?

Mr. Mountague. My Lord, we have no more
Exceptions to the Matter we are now upon, which

BEbbb2 3
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is fettimg afide the Trial, You know, Mr. Attorney,
there are two Things incumbent on a Defendant’s
Council.© One 15, to fec afide the Trial if he can,
and that 1s the Thing we are now upon : The other

15, to move in Arrelt of Judgment, Now Mr,
Attorney well knows twill be a Waver of our Mo-

tion for a new T'rialy to ftir any thing in Arreft of

Judgment.
Mr, Ait, Gen. He that makes Exceptions,

thould be prepared to give all his Exceptions to-

gether,
Mr., . Powel. This 1s not 2 Motion to fet afide

the Trial,

Mr, Mountague. Yes, my Lord, itisto {ct afide
the Trial 5 not to arreft Judgment betng given upon
the Verdict.

Sit 7. Powis, My Lord, if they have any more
Exceptions to offer, [ defire they may let us have
them now.

Mr, 7. Powel, If there be an Lirror in the Writ
there muft be a Diftringas de novo, there muft be a
- new Diflringas only iflued, you cannot make it a
Difcontinuance of the whole Proceedings 5 but there
mult be a new Award of a Difiriugas, the Error
wherein is the Caufe of Exception; it we fhould
give our Opinicn that it is not amendable, we
fhould try him next Week.

Mr, A, Gen. My Lord, they fhould lay down
all their Iixceptions together.

Mr., Mountagwe, My Lord, I know you do not
expet in this Cale any thing fhould be done other-
wile than what 1s ufual in all other Cafes. Now I
appeal to Mr. Attorney, 1f 1t be not the conftant
Courfe here, to move firfl for anew I'rial 5 and if
you objelt any thing in Arreft of Judgment, it is
generally faid, you have waved your Motion for a
new Trial,

L. C. 7. Holt. No, that is not fo,

Mr, Mountague. My Lord, we are now in your
Judgment, whether this Man fhall be tried again, or
not? And if we fhall happen to prevail for a new
Trial, then it will be 2 Difadvantage to our Client
to have told our Exceptions to the Information, for
then Mr, Altorney will pray to amend,

L. C. . Holt. Youare {o far in the right, if in-
deed here were a Verdiét — ——m e ——
that is unqueltionable, that 1s your proper Time to
move in Arrelt of Judgment 3 but if this Verdiét
be not right, it is too foon to make Exceptions to
the Information, Then we fhall tell you what we
have to do.

Mr. Att. Gen. T am content they fhould keep their
Learning to themiclves 5 bur, my Lord, if they will
not do that, I hope you will not give them further

Time,
L. C. 7. Hot, We fhall give them but tili To-

INoirow,

Mr. 7. Powel. Mr, Monatagns, 1t is a trange
Thing that you (hall make an Exception, and not
be ready to maintain it 5 at this rate any Profecu-
tion whatever may be hung up and delayed. If
this be the way, we muft give you the lefs Time,

Mr, Mountague. My Lord, I fhall entirely {fub-
mit to what the Court fhall think fit to order 5 but
’tis now pretty late in the Day, and your Lordfhip
knows ’tis a Sitting this Afternoon in Middlefex,
and To-morrow is another Sitting in Loudon, where
I am alieady retuned to be, and I know not how
late your Lordfhip may keep us in both Places:
Your Lordfhip feldom difcharges us till late at
Night, and it will be impoffible for me to look
into the Authorities which have been quoted, much
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lefs to confider of any thing that will be fr g
offer in Anlwer to both thefe learned Arguments,
in a Macter which I muft profefs is altogether new
to me,

Mr. 7. Powel. There are Amendments made
gvery Day.

Mr, Monatagne. My Lord, I hope I fhall fhev
you it has not been done yet, in any fuch Cafe
as this, neither can it be done, with Submiffion,

L. C. . Holt. Youihould have prepared jor it
I will ell you a Cale at Hicls’s-Hall, where 1 my-
felf ook the hike Exception, but it was over-ruled
by Six William Smh, the then Chairman of the Sef.
frons. In an Indictmentagainit —, for a wrong-
ful Entry, &e. there was a Miftake in the Time of
the Iintry alledged, &c.  And they amended the
Fault by the Statte of £, VI,

Mr. dlt. Gen. My Lord, T hope you will give
then but ull To-morrow,

Mr. Mountague. 1 hope you will not prefs that,
M. Atioriey, who have been {o lately a Nig Prius
Practicer,

M. /. Pow:l. You are not piels’d in it none
can 1magine you came here in this Cafe, and that
you were not provided to defend it I hope you are
as ready as Mr. Broderick 5 he 1s but your Affiftant,
and yet he was ready,

Mr, Mountague. It will be impoflible for me to
be more ready To-morrow, I will rather go on
with 1t now, than do it To-morrow, This is a new
Motion, and I did not in the lealt expeét it

Mr., Att, Gen, This 1s no new Motion, [ belicve
none would believe but it would be made,

Mr. 7. Powel. Why can’t you be as ready as
Mr. Broderick is ¢

Mr, Mouitague, 1 do not pretend to fet myflf
upon the fame Level with Mr, Broderick : 'Tho' he
be ready to give an Anfwer extempore to the Argu-
ments that have been made, I hope your Lordfhip
will indulge me with a Day or two more to confi-
der of what has been faid, fince the Queftion now
before the Court is of that Concern to all the Sub-

jects of England. My Lord, I defire we may have

but till Thurfday next, and by that Time [ will
undertake to be ready.

Mr. . Powel. When you make an Exception,
you onght to be ready to defend it.

Mr. Monntague. 1t was impoflible for me to fore-
fee what Courfe the Attorney General would take to
obviate the Obje€tions I have made., I muft own,
I did not expect this Motion for an Amendment ;
I thought of that the leaft of any thing, becaufe I
never knew the like Attempt in a Criminal Profe-
cution, And fince Mr, Attorney General has been
pleafed to conntenance the Exception I have taken,
with a Week’s Conlideration of it; I ought in Ci-
vility to pay as much Refpet to the Arguments he
has made in Anfwer to ir,  And therefore I mult
beg a little Time of your Lordfhip, as well to fhew
my Relpect to Mr., Altorney General, as to difcharae

- my Duty to my Client,

Mr., it Gen. I defire none of your Refpeé
Mr. Moritague, 1 hope, Mr. Attorney, you «::

not angry becaule 1 would pay Refp=&t to you.
Cur’. Well, take Time till Thurfday.

November 23, 1704.

L. C. . Helt, Mr. Attorney, have you any thing

to move ?
Mr. At Gen. My Lard, I attend here oply’

upon the Account of Mr, Tutchin,
L. C. 7 Hd,
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I..C.F. Holt. Who 1s for Mr, Tutchin ?

Mr. Mountagne. My Lord, I am of Council for
Mr., Tutching and I am To.day to fhew your Lord-
thip Caufe why the Motion made the other Day by
the Council for the Queen to amend the Teffe of the
Wit of Diffringas cannot be allow’d.  And fince
the Court hath been pleafed to indulee me with a
litde Time to think of the learned Arguments that
have been made both by Sir Thomas Powis, and Mr.
Antorney General 5 and to look into the Authorities
which have been cited, I hope I fhall take up lefs
of your Lordfhip’s Time than if I had been put to
anfwer extempore to the feveral Matters that have
been infifted upon.  IFor I muft beg Leave to fay,
that upon Conlideration of what was then offer’d,
[ do find that a great many things that were then
{atd, do not carry that Weight along with them as
I did then apprchend,  And tho’ I do not queftion
but every thing that can be thought of has been
faid for the obtamning fuch an Amendment, yet
I have the SatisfaGion at laft to find that there
is but one Cafe, and that is what your Lordfhip
was pleafed to mention, of the Judgment of Sir #7/-
fam Smith, that looks like a Precedent for this A-
mendment, My Lord, 1n {peaking to this Matter,
[ fhall not trouble the Court with many new Cita-
tions out of Fitzberbert and Brook’s Abridgment,
Tiile dmendment 3 for 1 perceive the Gentlemen
on the other Side have looked over the Bed-Roll
of Cales which are to be met with there, and find
that they have taken notice of every thing that
will make to their Purpofe 5 my Bufinefs therefore
fhall be, clofely to apply myfelf to the Confidera-
tion of what they on the other Side did infit on;
and I hope I fhall be able to fhew to your Lordfhip
that nothing they have faid will warrant this A-
mendment,

But before I enter upon the Argurhentative Part,
I mult beg Leave fhordy to ftate the Cafe itfelf,
and fhew how 1t now ftands before the Courty and
if I miftake in giving an Account of the leaft Mat-
ter of I'act, I defire Mr. Attorney General would in-
terrupt me fo far as to fet me right 3 for if we do
not agree tn the State of the Cafe, our arguing will
be to very litle Purpole,

Mr, it, Gen. It 15 the Record that 1s 1n Dif-
pute, 1t 1s not Matter of Faét.

Mr. Mountague. Mr. Atiorney, there. is fome-
thing, of [Faét befides the Record, which is now be-
fore the Court, This Information was exhibited in
Eafler Term laft, and the Defendant pleaded to it
in Trinity Term 3 and Iffue being then joined, a
Venire Facias was awarded, and made returnable
the firlt Day of this Michaelmas Term, On that
Day (the Roll fays) all the Paruies did appear: but
none of the Jury came, and thereupon the Court
did order, that a Difringas fhould iffue, and be re-

turned hither, Die Fouvis proxime poft Craft. Anima-

rum : On the Return of the Writ of Diffringas, which
1s now before the Court, the Defendant appear’d .in

Court, and by his Council took Exception to the’

Tefte of this Writ, becaufe it was not iffued as the
Roll hath awarded, on che Day ‘he was prefent in
Court, which was the 2 3d Day of Oélobery but on
the next Day, which was the 24th Day of Oober,
when he is fuppofed to be out of Court; fo that the
Award has plainly not been complied with, and
therefore the Writ which is now before the Court
was taken without any Authority from the Court,
and the Trial cannot be fupported, becaufe the Day
and Place mentioned in the Diftringas, was not ap-
pointed per formam Statnti, in the Prefence of the
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Partics,  For thefe and other Reafons, it was pray=
ed 1n his Behalf, that all the Proceedings upon this
Diftringas fhould be vacated.

Mr. Att. Gen. The Day is right when the Per-
fons are to appear, and the Award of the Nifi Prius
15 as it fhould be,

Mr, Mountague. ‘The Return is Die Fovis prox.
poft Craflin. Animarum, as it 1s in the Roll, but

the Teffe of the Wrir is the Day after it was a-
warded, '

L. C. 7. Holt. The Award is right.
Mr. AMountage. My Lord, we own the Award
15 right on the Roll.

L. C. f. Holt. But the Queftion is, whether the
Tefic of the Writ be as it fhould be?

Mr. Mountague, My Lord, the Writ that is now
before you being Zefte’d on the 2 4th of Cftober, can-
not be fakd to be taken out upon any other Day than
the 2.4th of Ocfeber, and in that it is not purfuant
to the Roll.  Upon the taking of this Exception,
Mr. ditorney was furprized, and could not then fay
much to 1t; but defired time to enquire kow it
came to bz fo.

Mr, A, Gen, 1 could have faid as much to it
then, as after four Days; it became you to have
been as ready.

Mr, Mountague, My Lord, Mr. Attorney is a
little too haflty for me in this Matter. I intend
to do him right, if he’ll have Patience to hear
me out, .

L. C. 7. Holt. Come to the Point,

Mr. Ait. Gen, This is a popular Argument, and
fpoken ad captandum Populum,

My, Mountague, Wir, dttorney did afk fome time
to have this Matter enquired into, and that Re-
quelt was agreed to: And upon Examination it
appears that this Writ was actually taken out after
the firft Day of the Term; and the Clerk being
doubtful with himfelf how to make the Tefte, afk’d
the Mafter how to Teffe it, and he direfted it to
be Tefte’d the 2.4th of Offober 5 and upon this arifes
this Motion. The Gentlemen that are of the
Queen’s Council pray that it may be amended, and
the Queftion is, whether 1t can be fet night ; and
with Submiffion, I think it cannot, and that no
fuch Obliteration ought to be made, though the
Defendant were found guilty of fix times as many
Crimes as he ftands now charoed with, I muit
agree with Mr. Atterney, in what he fays with re-
lation to the Confequence of the Determination of
this Point, that it will be a Precedent that will af-
fect all the Proceedings of the Crown m all fuch
Cafes. And this it is that makes it to be a Mat-
ter of wonderful Confequence to the People, as
well as to the Crown; for tho’ under the prefent
Adminitration of Affairs innocent Men may think
themfelves very fafe, yet no body can be fure in
after-ages that they fhall not fall under violent Pro-
fecutions ; and then Slips and Miftakes may be of
Service. My Lord, hitherto I may fay, all Advan-
tages of this kind have been allowed to Defendants
in Criminal Cafes; and upon this Occafion 1t may
be obferved, that even Actions Qui tam upon Penal
Statutes, have always been excepred out of the Sta-
tutes of Feofails; and from hence, 1 think, arifes
an Argument & Fortiori, that the Feofails of Clerks
in Profecutions more penal, are not to be amended.
Sir Thomas Pewis, in his Argument, did, as 1 re-
member, infilt upon thefe two Propofitions, and
as I take it, he was feconded in them by Mr. ditor-
sey 5 Firft, Thatthe Zeffe of this Writ1s amendable

by the Commeon Law: and if not that, Secondly,
It
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It is to be.amended by the Statutes of Amendments,
eitlier by that of 14 Z, 111, or that of 8 A, VI. And
two Reafons were given for this Opinion ; Firlt,
Becaufe it appears to be a plam Mittake 1n the
Clerk 5 and Secondly. becaute they come to move
for the Amendment in the fame Term wherein the
Writ was fued forth and returned.

Now, my Lord, in Anfwer to both thefe Rea-
fons and Aflerttons, I hope I fhall make 1t appear
in the firft Place, that this Tefle cannot be altered,
either’ by the Common Law, or by the Statute
Law: And in the next Place, I hope to {hew your
Lordfhip that the making the 7¢fte of this Writ to
be upon Offoleir 24, 1s not purcly a Slip in the Clerk,
but does proceed from the Nelcience of him that
was advifed with about 1t,  And altho’ this Motion
for an Amendment be made the fame Term the
Yrror has been committed in; yet it is not in the
Power of the Court to {ct it right,

As to the firft of thefe Particulars, I fhall readily
aceree vith Sir Thomas Potois and Mr. Altorney Ge-
seral, That by the Common Law many Things
vere to be amended withour the Help of any A&
of Parliament ; but the Thing that [ deny, and
which, with Submillion, bath not yet been proved
by any Authority that has been quoted, 1s, That
.no Error in the T¢ffe of any Procefs that does iffue
out of the Court and is returned back again by the
Sheriff, can be alter’d by the Rules of the Common
Law, and I hope by and by to make it appear,
not by any A& of Parliament neither, My Lord
Coke in Blackmorss Cale, Lib, 8. I, 156. b. 157 a.
does fay, as has been obferved, that the Judges by
the Common Law may amend the Entry of their
own Judgment, or any other Part of the Record,
the fame Term 3 but he does not there fay, that
they may amend any Writ made out and returned
by any Officer or Minifter of the Court. And the
Realon given why they may amend their own Judg-
ments and the Continuance enter’d upon the Roll is,
becaufe fuch things as they themfelves do, are faid
to remain 1n their own Drealts til] the End of the
Term: But furely the Actions of another Perfon,
his Difobedicnce to the Order of the Court, can ne-
ver be look’d upon as an At of the Judges. And
I cannot fee how a Writ taken out in Pais which is
never in Court till it be brought thither by the
Hands of the Sheriff, can be faid to remain in the
Breafts of the Judges. The Inftances of Amend-
ments by the Common Law which are given by
my Lord - Coke, are in the Entries of I:ﬁmﬂ*ns and
Continugnces, and fuch like Milprifions del Court
Mefine: As for Inftance in 5 E, 1. Fol. 25. IV
brought a Precipe againft B, who vouches C.
warranty, aixl he enters sinto the Warranty and plcads
to Iffue, and a Pewire facias is awarded, and the
Jury 1s afterward put in refpite, and the Entry of
that upon the Roll was in this Manner, jurata inter
B.and C. that is between the Tcn'mt, and the
Vouchee poniter i Refieclum, and fo it appears on
the Roll, whereas it thould have been fnter . the
Demandant, and C. qguem B, vocavit ad Warrantum.
Now this was look’d on as the Clerk’s Miftake in
the 'Entry’f the Order of the Court, and fo it was
amended, Cok’s Sth Report, f. 157. b.

-Now, my Lord, with Submiffion, this Cafe and

all the veft'of tht Cales that have been mentiohed
for Amendments at the Common Law will only
juftify -an-Amendment of the Roll. And indeed
had thére been an Irror in the Entry of the Award
of the Diftringas, 1 fhould rather think that amend-
able than this; for ’tis certainly more reafonable
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that the Court thould mntermeddle with their own
Acts than with the Aéts of another, Till this Wrir
was return’d, annex’d to the Niff prins Roll, the
Court had nothing to do with it.  And now this
Writ is before the Court, your Lordfhip is only to
judge, whether it be plllllhlﬂ[ to your Award or
not 3 if it be not made night, it muft be imputed
to the Fault of the Perfon that made itout; and the
Court can never be faid to be in Fault, if the Clerk
employ’d makes out a Writ contrary to Direétion ;
and 1f the Party concern’d fufler by fuch Miftake, he
miy thank himfelf' for employing fuch an Agent,
But Sir Thomas Powis {ays, that this Amendmcnt 13
pray ’d on Behalf of the Qctn, whole Prerogative
It is to have many Advantages in Pleading, w"}uch
the Subject thall not have, My Lord, with Sub-
miflion to better Judgments, I conceive that for this
very Reafon the Queen’s Council have the lefs Rea-
fon to pray an Amendment.  For fince they have
other Prerogatives to have recourfe to, they ougic
not to afk this befides.  Your Lordfhips will olrm
hearken to us when we move for new Trials in Adti.
ons of Debt upon a Bond where the Verdié and
Judgment are conclufive: When you will not give
Ear to fuch a Motion n Ejeétment, where the lof-
ing Side may have frefh Actions if they will,  Bu,
my Lord, not to rely altogether on this Anfwer, I
fhall add this onc Word further, that according to
my fmall Obfervation thefe Advantages in Plead-
ing do not belong to the Throne in the Pleas of the
Crown, but in fuch Aéions as Quare impedits, and
the like, As to the particular Inftances that have
been mentioned, I conceive they do not come up
to the Cale in the Queftton. The fArft Cafe which
I have taken down as cited by Sir Thomas Poewss, is
Brook’s Abridgments, Title Amendments, f. 32, and
thatis, That if Judgment be enter’d otherwife than
the Truth 1s, 1t thall be amended in the fame Term,
becaufe the Record is, i1 les Cores des Fuftices mef-
me le term & nemy in le Roll,  This Cafe is one of
the Authorities taken notice of in the 8th Report,
to warrant the Amendments of the Alts of the
Courr, but does not in the leaft relate to the A-
mendment of Writs and Procels which are fued
out and executed i Pais.

The next Cafe was 4 [ VI. £, 16, which 15
only, whether he that cafts an Effoign for a Tenant
in a Formedon fhall be permitted to take Exception
to the Writ which appears to be vicious, The De-
mandant there was the Ward of the Crown, and he
that calt the Effoign for the Tenant, took Excep-
tion to the Writ. The Exception was this ; Thar
in the Style of the King he 1s faid to be Dux Hi-
berniz inftead of Dominns, and he would have had
the Writ for that Reafon to be quafh’d,  And there
Martin demands whether the Writ fhall not be a-
mended ficome le Roy mefine foit parte, and the Cale
concludes with guere Legen.

"As to the Cale of Fitzberbert, Title Amendment
f- 19. that is what my -Lord Coke takes notice of
in Blackmore’s Cafe, when he fays, that in a guare
impedit brought for the King, the Word prefentere
was put inltead of prefeatare, and 1t was held that it
fhould be amended, but how does the Book fay
it was amended? Why-the Writ itfelf was brought
into Chancery, & la fuir dmend, Now I take that
to be tantamonit to the ifluing of. a new Writ. Moft
of ‘the other Cafes mention’d out of the old Year
Baoks, are relating to Amendments in Civil Cafes,
and thercfore I fhall fpend no more Time in taking

notice of them particularly,

My
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My Lord, the next Thing to be confidered s,
Whether any Statutes do direét fuch an Amend-
ment as this 3 and I hold they do not. . Indeed the
fift of thefe, which is 14 E. 3. Chap. 6. Is pretty
home 3 -the Words are, that by the Mifprifion of a
Clerk in any Place wherefoever it be, no Procefs fhall
be annull’d, or difcontinued, by Miftake in writing
onc Letter, or one Syllable, too much, or too little
but as foon as it fhall be perceived by Chullenge of
the Party, or in any other Manner, 1t fhall inftant-
ly be amended in due Form. Now here are as large
Words to fit the Purpofe, as Mr. Atlorney can de-
fire, and if he were now to frame an Aét of Parha-
ment, I don’t know how Mr. Aitorney could make
it fuller 5 and I muft confefs, if T were toargue this
Point within 2 Year after the making of fuch an
Aé of Parliament, I fhould reckon my felf to have
a difficult Province to maintain, that this Mifpri-
fion does not come within the Purview of fuch an
A& : All therefore that I fhall fay to 1t1s, that it
is now a great many Years fince this and all Sta-
rutes of Amendments have been made, and no one
adjudged Cafe as I know of, does fay, that cri-
minal Proceedings are within the Purview of this
Scatute.  Mr. Altoriiey Geuneral, as 1 remember,
did, in his Argument admit that this Statute of
14 E. 111, Chap. 6. did not extend to criminal
Cales.

Mr. Air, Gen. I deny that 3 I did enforce it.

L. C. ¥. Helt. 1 do not remember he did admit
that,

Mr, Mouitazre. Then I acquit him of it, and
to thew him that I meant him no wrong by fuppo-
fing he faid fo, I will mention fome Authorities
that are exprefs in this Point.

Nr, 1. Gen. 1 did enforce that Statute by
fubfequent Statutes, particularly by the Statute of
S Ilen V1, Chap, 12. fer there the Word Procefs 1s
included.,

Mr, Mountazue, Perhaps Mr. Altoricy General
did fo ; butif he had admtted it, he would not
have been in the wrong, if my Lord Coke be in
the right in what he fays.  For m the fame Cafe of
Blackmore, fol. 157. fpeaking of the Extent of the
Word Piocefi, he fays, ¢ This Statute mufl be un-
¢ derftood to mean Procefs in all Actions, Real,
¢ Perfonal, and Mix’d 3 and not Procefs in Pleas
¢« of the Crown.” And my Lord Coke does not here
aflign it for a Reafon, becaufe they are excepted ;
for in this Statute of 14 Z. 11I. C, 6. there 15 no
Exception : And therefore fpeaking of this Statute,
he could not fay, Pleas of the Crown are there ex-
cepted 5 yet he is pofitive this Statute does not ex-
tend to any other Procefs, than what iffues in Acti-
ons, realy perfonal, and mix’d, Now what can be
the Reafon, that Procefs in all criminal Cafes thould
be excepted out of this Statute, by the Interpreta-
tion of the Judges inall Ages; when the Words
are fo full, that no Procefs whatfoever fhall be an-
null’d by any Mifprifion, wherefoever 1t be? Tru-
ly, I can’t conceive otherwile, but that the Judges
in all Ages have thoughe it reafonable, all Advan.
tages fhould be allow’d to People under fuch Pro-
fecutions,

Mv. dttoriey General did feem to give another
Reafon, That the Crown not being named, was a
ereat Argument that it did not want the Aid of
fuch an At of Parliament ; but that the King had
a Right by the Common Law to make Amend-
ments,  And for this he cited Hardrefs, fol, 504.
T v .
That before Judgment, there can be no Difcontinu-

ance in the Cale of the King 5 and 2 Cro. fol, 211
Beccher’s Cafe. Now if this be fo, as he would
have ir, that all Procefs in the King’s Cale is
amendable by the Common Law, and all other Pro-
cefs by this Statute 5 how comes there to be any
Occafion for my Lord Coke to caution us about the
Extentof this Act of Parliament, by faying, it ex-
tends to Procefs in Pleasreal, perfonal, and mix’d 3
but not m Pleas of the Crown # What does it fig-
nify, whether this Procefs be amendable at Com-
mon Law, or by the Statute, 1f it be amendable 2
But on the other Side, one may ftrongly infer, that
if no Procefs were amendable before the Statute
t4 E, III. and that Statute fays, all Procefs here-
after fhall be amended ; it wa§ then fit for my
Lord Coke to tell us, That tho’ thefe Words in the
Statute feem very extenfive, yet it has been the
Opinion of all Ages fince, that no Procefs, but what
iffues in Actions real, perfonal, and nux’d, are
meant by It,

I do take it therefore, with great Submiffion to
Mr. Atioriey, that the right Inference to be made
from this Notamen of my Lord Coke, 15 to caution
the Reader not to conclude over-haftily, from the
Comprehenfivenels of the Words of the Statute, that
Procefs may be amended in crimimal Cafes, That
way his Admonition may be of Service: But the
other way with great Refpet to his Memory L
feak it 3 it will ignify lide,  As to the Cafe of
Beecher, and the other Quotation out of Hardrefs,
nothing more can be inferr’d from them than what
already has been taken notice of 5 that after the
Term they may enter Continuances before Judg-
ments. ‘This appears by the Cafe n 3d Levin, 4 30.
where all the Cafes cited by Mr. Atterney to this
Purpofe are taken Notice of.

Now we come to the next A& of 8 . V1. The
Words of which Statute, as I apprehend, Mr. Al
toriey did ftrongly rely on: For there, fays he, are
Exceprions of Appeals, Indiftments of Treafon, and
of Felonies, and of QOutlawries for the fame ; and
nothing is faid of Informations ; and the King’s
Tudses have thereby Power to amend all that they
think the Mifprifion of any Clerk, 1n any Wri,
Warrant of Attorney or Panel in Affirmance of
Judgments,  Now the Anfwer that I would offer
to this Stacute, is, That the Words in the enacting
Part, are not larger than the Words are in the
14th of Edw. 111, that is, they are not larger as
to this Purpofe. The Words indeed of this Act
are, That all Mifprifions of Clerks, in all Wi,
fhall be amended.  The Words in the Aét of Zdw.
1II. are, That all Mifprifions, m all Procefles
whatfoever, fhall be amended. And I take the
Words, all Procefs whatfoever, to be as extenfive to
the prefent Cafe, as to fay, All Writs fhall be
amended. Therefore I cannot fee, from the cnadt-
ing Part, why onc A, to wit, that of Hery V1.
thould include criminal Procecdings, when that of
Edw. 111 does not include them., Thus much for
the enalting Part,

Now I fhall take Notice of the Exceptions.

There are indeed fome Things mention’d to be cx-
cepted out of the Purview of this Act of Hewry VI,

which are not excepted out of the former in £d-
sward 11I’s Time 3 as Appeuls and Indiétments : But
I think they were put in ex abundanti Catlela, to
thew, that the Law-Makers did not mntend to 1n-
clude criminal Proceedings. And tho' fome Par-
ticulars are only mention’d ;5 yet I hope the Rule of

Exprefio wnins, fh~»’c hold in the Lxpofition of
| Adts
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A&s of Parliament, to exclude every Thing elfc
that is not named.

By Littleton, Setl. 21, it appears, there are ma-
ny Effate Tails, befides thofe that are particularly
mention’d by the Statute of #7f. 2. de Donis Con-
ditionalibus.  And there are many Offices not within
the Purview of the Statute of 5 and 6 Ldw. V1.
Chap. 16. that are of more Confideration than the
Park-Keeper’s Flace, which are not mentioned n
the Exceptions of that Statute, againft the buying
and felling Offices. And therefore I can’c think
any great Weight is to be laid upon the Statutes
mentioning Appeals and Indi€tments ;5 cfpeciaily
fince the Opinion of all Ages, {ince the making the
Statutes of Amendments, feems to concur aganft
extending the Power of amending to criminal
Cales.

My Lord, It would be an endlefs Thing to enu-
merate the feveral Indiétments and Informations,
that have been quafh’d within the Compals of my
Memory, by reafon of Clerks Miftakes, I fhall in-
ftance but in one, and that is the Cafe of the Queen
and Frankling 5 where no longer ago than the Be-
ginning of this Term, your Lordfhip and the whole
Court quafh’d an Inditment, becauft: the Clerk had
writ in the Caption, Prafentans Exiftit, inftead of
Prefentat Exiffit.  Here was but a Letter to a-
mend ; And this muit plainly be the Clerk’s M-
take, not his Fault in wanting Skill in fuch Cafe,
But I take it, the Cafe now before the Court is of
a different Nature. The Teffeing of this Wi the
24th of Ofeber, cannot be accotinted a Slip of the
Clerk, but did proceed from wrong Advice, And
this is the third Thing T propos’d to fpeak to: If
this Writ with the 7¢fle had been entered upon the
Roll, and tranfcribed only thence to deliver to the
Sheriff 3 perhaps the varying from the Day menti-
oned in the Roll, might be accounted a Slip of the
Clerk : But when this Writ was made out, it was
certainly a Day after the Time it ought to have
iffued 3 and upon Advice afk’d, it was direfled fo
to be Tefte’d.  So this 1s not a Shp.

If it be infilted upon, That this Miftake hap-
pen’d thro’ Forgetfulnefs of the Day the Term did
begin on ; to that I muft anfwer, That all Know-
ledge is faid to be nothing but Remiuifeentia. 1t a
Man forget any Thing that he has read or heard
of, he may be faid to be as ignorant of that, as
if he had never known it.  Now 1t planly appears,
that they who were advifed with about the Teffe of
this Writ, did not then know on what Day the
Term did begin, and thercfore Teffe’d the Wit the
24th, inftead of the 23d. T muft therefore, in Be-
half of my Client, infift upon it, that this Lrror
proceeds from the Nefcience of the Advifer, and
not from the Slip of the Writer.  And this Point
will fet us clear of all the Statutes of Amendments,
if they did extend to criminal Cafes,

As to the grand Cafe of IHarris, reported in
Crooke Fames, fol. 502. that has been fo very much
relied on, I hope, upon Confideration, it will not
appear to be fo great a Goliah as it was reprefented
to be. ‘There was an Indi@tment for a Nufance
remov’d hither by Certisrari 5 and the Record that
was tran{mitted, was found imperfect, ina Point
which was inconfiftent with the Verdict: For mn
"Truth the Plea of Not Guilty was omitted.  And
what did the Court do hereupon? Why, they fent
for the Clerk of Aflize, in whole Time the Re.
cord was filed below ;3 and he was.order’d to amend
that which was come hither by the Certiorari, and
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fet it right: T fuppole, by making it agiee with
the original Proceedings, which remain’d vpon the
File below, Now, daes Mr, Altoiney think this is
like the Amendment he would make, fuppofing all
in Harris's Cale were rightly done? Does Mr., -
forney think, that this will jultify the Amendment
now propos’d?  Which is, indeed, making this
Writ to be another Writ than it is : For a Wit
that is T¢ffe’d on the Mouday, does as much dilTer
from a Writ Teff’d on a Tuefiay, as one Day dif.
fers from another,  And I take it, with Submiffion,
that the Amendment now pray’d, will .™er this
Wrir, as much as the Amendinent that 1s {o much
taken notice of by Juftice lugham, 2 Rich, 111, fol. 10.
did the Amercement m that Cafe.  Tlete wag
an Amercement recorded of Thirtecn Shillings and
Four-pence 5 and becaufe it was a poor Man’s
Cafe, it was afterwards agreed to make it Six Shil
lings and Light-pence, There was a Diminution in
the Sum.  And here Mr, ditorney would have g
Diminution of a Day.

L. C. . Holr, Was that done judiciosfly, or clan.
deftinely

Mr., Mountague. My Lord, How it was done,
does not appear @ But it 15 faid to have been done
out of Pity and Commifcration to the Poverty of
the Defendant.  And yet that Amendment was
look’d upon to be illegal.

Mr, 7. Pewwel. That was not done by the
Court.,

Mr. Mountagre, It comes to be mentioned in
King Richard JIP’s Days, upon a Queflion thac
was put to the Judges by the King, when they were
together in the Star-Chamber : ¢ Whatif a Juftice
“ of Peace fhall procure an Indictment, not found
‘“ by the Jury, to be filed among other Indiét-
““ ments, os if it really had been found by the
““ Grand Jury 5 what Punithment oughe ro be in-
“ {lited upon him heretipon 2 They take notice
of that Obliteration that had been made in a Re-
cord by Juftice Jugham, and of the Punifhment he
underwent for it.

But to come to the prefent Cafe.  Suppofe it
were Tefie’d the 14th Day of Ofeber, inflead of the
sthy would Mr, Aiteriey then fay it were to be a-
mended ? Suppofe the Return was out before the
Tefte of this Diffringas, that would come nearer o
Gape's Cafe n the fifth Report, There was
Writ of Covenant, Tefle the 24th of April, and
made returnabie the 15th of April,  The Lord Coke
mdeed fays tn his Regoits, Teis a Mifprifion in the
Clerk, that is amendable. But your Lordfhip knows,
in his own Book of Eufries, Fol. 250, Part ¢. the
contrary to that appears ;3 and that it was not per-
mitted to be amended.

Another Thing they have faid, is, That this
Writ fhall be amended by the Award of the Roll
in Court. But, wih Submiffion, there i1s nothing
there to amend the Teffle by, We know there 15 a
right Order of a Diffringason the Roll 5 but that
will not help an Error in the Teffe of the Writ if-
fued forth: And for that 1 will cite a Cafe out of
Crooke's Eliz. {ol. 825, Caretw. v, Marler 3 and ano-
ther Cale was tried before your L.ordthip in Mi-
chaelmas Term, 1n the r1ith of King William, be-
tween Child and Harwey.  There the Diftringas was
made retarnable Diz Fovis prox. psft tres Septimanas
Sanfle Trin. inftead of Sanfti Michaelis : So the
Day of the Return happen’d to be the fame Day that
the Caufe was to be tried vpon, before your Lord-
fhip, at the Nifi Prius.

L. C. 7. Hill.
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L, C . Holt. It was actually tried at another
Day. |
Mr. Mountagre. We came alrerwards to the
Court, and pray’d the Diffringas might be amend-
ed by the Award on the Roll, which was right
Die Fouvis prox. poft tres Septimanas Santli Michaelis :
Rut the Court denicd our Motion ; and we were
forc’d to take out a new Vemire Iacias, and try the
Caufe again.

The next, great Cale is that of Cuzfon, which is
in Crooke Fames's Reports, fol. 529, There is an
Information upon the Statute of Recnfancy, aganfi
Baron and Fewe 3 and the Declaration demands 220/,
for ten Months Recufancy, But the Wife was
charged for being abfent thirtcen Months from
Church. There the Wife only pleaded Not Guil-
ty 5 and after a Verdict, this Mif-joining of the
Iffue was amended by the Docket. How agreeable
ro Law this Cafe 15, muft beleft to your Lord-
(hip’s Confideration,  There lefs 15 demanded,
than (of the Plaintiff’s own fhewing) appears to be
due : Tor ’tis Iaid, that fhe had been abfent
thirteen Months, yet 220/, is only demanded ; fo
it docs not appear how the refc was fatisfy’d.  And
hefides this, it may be obferved, that Mr, Hughes,
who has abride’d the three Crookes, in his Abridg-
ment of this Cafe, has not thought this Refolution
worthy his taking Notice of.

L.C. 5. Islt, A good Authority indeed ! Did
you know hini ¢

Mr, Mowitagre, 1 did not know him 5 but I have
heard him accounted a learned Man : And he did
not, belike, think this Point worth his remembring.
Whether he had any Scruple in the Cafe, I know
not 3 but he omis 1t.

Then there is the Cafe of Sir Humph. Tufton,
Croske Charles, 144.  There was a Quo IV arraito
brought by Siv Humph. Tufton again(t the Corpora-
tdon of Maiditene 5 and there a Judgment is ¢n-
erd by Difclimer, with Confent of Partics,
fays the Book. And that Dilclaimer is afterwards
amended, and made of lefs Confequence than it
was before.  But how was that Amendment made
Why, upon the Certificate of the Attorney Gene-
ral, that he wich his own Hands had inferted in the
Paper-Book from which the Record was tranfcrib’d,
the Words which the Clerk had omitted. Now up-
on this Cafe T may obferve, That the Judgment
had bzen enter’d by Confent, though the Amend-
ment pray’d was to the Difadvantage of the Crown:
Tho’ that Amendment was pray’d in the Cafe of 2
Quo Warrauto, which is in Nature of a Civil Adtl-
on.  Tho' Mr., Altaruey General did confent, yet a
Difficulty was made in domng it, For all which
Reafons, I do humbly conceive, that that Cafe 15
for me, rather than againft me: Efpecially fince fo
ereat 2 Man as Mr. Ny docs there afferr, That
none of the Statutes of Amendments extend to
Cafes of Quo Warranto, or Suits where the King 1s
Parey.  Now tho’ this Saying of Mr. Noy's were
only as he was of Council for thofe that oppos’d
the Amendment 5 yet this mut have been look’d
upon as a {trange Affertion, by the Judges at thac
Time, if they had becn as clear of Opinion as
Mr. Atorney is, that the Statute of Hen. VI, did
extend to criminal Profecutions.  And the Jearned
Judge that reports that Saying of Mr. Noy, would
hardly have let it pafs, without taking jome No-
?icc that the Law was otherwife, 1f he had thought
0.

As tothe Cafe of 1 Siderfin, fol. 244. 1t was an-

[wered by vour Lordfhip the other Day : For tho’
Vor. V. |

for a Libel,
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the Writ 1§ Picecomitibus, where there was but one
Sheriff: Yet the Return s help’d by a Suggeltion
that was enter®d, that tiwere is but one Sheriff.

The Cafes out of Dyeir, 353, 340. have been ta-
ken notice of by Mr. Broderick 3 and the Quary is,
Whether any Dilcontinuance in Caft Repine be
aided by any of the Statutes of Feofails ¢ Now 1
cannot but think, thac the Makers of thofe Laws
would have taken as much care to except Criviinal
Iuformations, as well as Actions Qui fam, it there
had been Occafion,  And to fhew your Lordihip,
that none of thefe Statutes do extend to Informations
at the Common Law, I would mention a Cafe out of
1 Vent. f.1y, It 1s Perry's Cafe, There in an Informa-
tion for a Forgery : There happen’d a Mif-trial 5 and
it was adjudg’d that it could not be help’d by any
of thofe Statutes.  The Error was, That the De-
fendant is charg*d to have forg’d a Leale mn Sber-
born, and to have given it in Evidence at Dorfes :
And the Peniie was awarded only to Derfet.  And
this Cafc puts me in mind of the late Cafe of Pau!
Tracey 5 where the Trial was fet afide, becaufe the
Defendant himfelf had fued out a wrong Fensir
tho’ the Profecutor there, at the fame Time, had
fued out a right one, in order to have try’d him there-
upon, if he had not put in his wrong Writ.

L. C. ¥. Hdlt, Yow was that Wit ?

Mr. Mountagua, The Venire was to the Parifh
of St. Clewert’s Dasnes only 5 whereas it fhould have
been to the Parith of St Giles’s dn the Fields as
well,

L. C. F. Hdt. Was it try’d on that Writ £

Mr, Mowtague, The Trial was had upon the
Writ the Defendant had taken out, and for that Rea-
fon fet ahide.

As to the other Cafe, in 1 Sideifin, fil. 259, the
Cafe of the King againft Glover, an Amendment
was made of an Inquifition poft Mortem 5 but that
is of no Confequence,  [or in all thefe Cules, that
Inquificion is to be travers’d afterwards : And the
Tury, when they deliver fuch Inquifitions 1, are
afl’d, Whether the Clerk fhall noe have leave to
amend any Defect in Form, or falfe Lasin 3 and it
is always allow’d, provided nothing in Subftance be
Aierrd. And in this Cafe of Glover, the Amendiment
was of a Matter of Form : For the Inquifition faid,
the Decealed feipfum fubmeifus fuit 5 but did not
fay he threw him himfelf into the Water.

The Cafe of Sampfon, in 1 Foues 420, tho’ it
has been cited on the other Side, yet I take 1t to

- a firong Cafe on our Side.  Thar Cale plainly
fhews, that it was the Opinion of the Judges, that
there was no fuch Thing as an Amendment of In-
dictments by Common Law. Both Fenes, and

Coeling, who (I fuppofe) was Clerk of the Crown,
do affirm, no Precedent can be fhewn of any juch
Amendment made.  And therefore 1 may queltion
the Authority of Harris's Cafe, which is faid to be
adjudg’d Mich. 10, of K. Fames’s ; and this Cafe
of Sampfei was in the 14th of K, Charles 1, And
there Foies {ays exprefly, That if a Record be cer-
tfy’d by the Clerk of Aflize that is faulty, 1t can-
ot be amended, either by the Common Law, or
by the Statute Law.

My Lord, 1doubt I have taken up too much of
your ‘Thme, There are other Cafes that have been
mentioned our of Broek and Fitzberbert 3 bur 1
hope nonc of them will any ways aflect the pres
funt Cafe. I have taken notice of thoie which 1
think the molt material 5 and I'hope I have made 1t
appear, that the Lrror in the Teffe of this Writ
can neither be amended by Commeon Law, nor by

Cccec the
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the Statute Law, And that this Miftake of a Day
is not only a Slip of the Clerk, but an Error in
Judgment: And I humbly pray, there may be no
Rule made for an Amendment.

Mr. Parker, My Lord, Mr, Mountagne has fpo-
ken fully to the particular Cafes that have been of-
fered on the other Side : Therefore I will not gothro’
therh again : But I beg Leave to take notice of fome
general Heads, from which they have argued, and
to which moft of their Cafes are reducible ; and to
diftinguifh them fhortly from the prefent Cale.

1. In the firft Place, Itake it, that the Cafes of

Captions of Indiétments, removed hither by Cer-
tiorari, and amended the fame Term tney are
brought in, come not up, to the prefent Cafe.  For
the Certisrari commands the Return, notof a Copy
of the Indictment, but the very Record it felf s

And the IndiCment return’d, is, in Judgment of
o

Law, the individual Parchment that was in the
Court below. And fo it 13 in Wnits of Error :
ixcept Writs of Error to the Court of King's-
Beneh in Ireland 3 and in that Cafe, the Books take
notice, that only a Tranfcript is to be fent, by rea-
fon of the Hazard of lofing the Original by the
Danger of the Seas: And in cafe the Tranfcript
arrive here fafe, it is then faid to become, in Con-
{ideration of Law, the very Record.  And tho’ it
be found expedient, for the Convenience of keep-
ing the Records, and is now Decome the general
Practice in other Cafes, to make a Tranfcript in
another Parchment, and file that; yer if in tran-
fcribing there be a Miftake made, your Lordfhip
will amend it, if it be difcover’d in the fame Term:
For, in truth, that’s not amending the real Indict-
ment, but only amending the Return of the Juftices
to whom the Certiorari was diveted ; and pro-
viding that a falle Indiétment be not foifted in
among(t the Records, inftead of the true.  Which
cannot juftify the mending the very Writ it {elf 5
the Thing prayed in the prefent Cafe,

2. Their Cafes of Amendments of Judgments in
the fame Term they are given, and fo of other In-
rolments of what’s done in Court, will not make
any Thing in this Cafe. The Reafons given
thofe Cafes, are, That the whole Term s, in Judg-
ment of Law, but one Day : And the Judgments
and Determinations of the Court are, that whole
Day, in the Breatt of the Court.  And thele be-
ing only Amendments of what themielves do m
Court, which 15 not compleat till the Term be
ended 3 they arc not fo ty’d up by the Clerk’s halty
Entry of it, but that the Thing may be alter’d as
they fee Caufe.  But this is not applicable toa Wt
which has pafs’d the Seal of the Court, and
thereby recetv’d all the Sanétion it can have, ani
has then iflued out to a proper Officer, and 1s by
him return’d back to the Court.  The Term 1s, 1n
the Judgment of Law, but one Day, with refpect
of what is the Aé& of the Court and pafles per-
fectly in the Court, But it is impoffible to fay,
without manifeft Abfurdity, that the Term is to be
confider’d as but one Day, in refpect of a Writ
that 1s iffued out one Day in the Term, to command
Turors to appear at another 3 or that the Day when
the Officer comes into Court, to give an Account
of his Obedience to a Writ, is the very Day of if-
fuing it. And therefore a DiftinCtion is to be made
between Things done in Court, which are incom-
pleat during the Term ¢ And the Coust's giving D
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retions to an Officer out of Court by Writ, which
is perfect, and gonc out from them 1n order to b

obeyed.

3. I fhould think likewife, that the Cafes they
have mention’d, of the Favour allow’d the Crown,
do not come up to this Cafe ; becaufe, tho’ in Suits
for the Recovery of Righty there be great Favour
allow’d to the Crown; and by the Statutes of A-
mendments and Feofails, much Indulgence is given
to the Subje&, for the Recovery of Right 5 yetit is
not fo in Profecution of Criminals, which is a Mat-
ter ffricti Juris : And no Argument can be drawn
from the Favour fhewn inone Cafe, to infer, that
the like Favour is to be allowed in the other 5 for
they ftand on quite different Grounds.

4. I think, with Submiffion, in the next Place,
that the Inftances of Amendments of Procefs, where
nothing is done upon it, but barely to entitle the
Party to fome Procels farther 5 as of a Capias, in
order to an Lxigent, &c, willnot come up to this
Cale, where the Wric 15 executed and teturned, and
the "T'rial had upon it,

In the Cafe of Rogers and Bird, that was cited
on the other Side, g Cro. 572, there was a Venire
Facias returnable Die Sab. prox. poft Oftab. Trin,
but on the Roll, 1t was awarded returnable Cioy,
Trin. And becaufe that was the Authority for ma-
king it out, 1t was amended in the Return ; be-
caule the Trial was not had uapon 1t, only it was
return’d in order to the Diffringas. But Pophban:
there exprefly fays, that if the Trial had been upon

the Venire Facias, it were erroncous, and would not
have been amendable,

Mr. . Powel. Where is that, Sir?

Mr. Parker. 3 Cro. 572. There 1s likewife the
Cafe of 34 H. V1. 20 Brook’s Amendments, Pla-
cit. 10, There were twenty four Jurors returned
upon the Venire Fucias, and in the Habeas Corpus
one of them omitted : And there the Opinion of the
Court was, That they fhould make out a new
Habeas Corpus.  And tho’ there it was plainly the
Miltake of the Clerk, that mentioned only twenty
three, inftead of -twenty four 3 yet the Court was
of Opinion that it could not be amended, but they
muft begin again where the Fault was made.
19 H, VL. 39. A Juror was return’d upon the 7e-
sire Facins, by the Name of 7. Hod 5 and in the
Diflriugas he is named . Hord ; and upon him
the Sheriff return’d Nibil, &c. And there was a
new Ilabeas Corpus awarded.  Which Cafes feem
to prove, that where there is fomething done upon
the Procefs, more than a mere formal Return, that
it is not amendable within the Statutes of Edw, 111.
and Hen. V1. which were both of them made be-

{ore thefe Cales.

£, In the next Place, 1 beg leave to obferve,
That there is a Difference between fuch Cafes as
have been cited, where the Thing was really done
richt, but by Miftake enter’d wrong; and this
Cafe, where really it was not done nght, As
where upon a Diflringas 2 right Juryman is rcally
{fworn, but fer down by a wrong Name, the Name
fhall there be amended ;3 becaufe the Thing done
was really right, only the Mention of it wrong.
But in this Cafe it cannot be faid, that the Diffrin-
gas was really taken out right, The Writ was
awarded the 23d of Oscher, on which Day they
would have it bear Teffe : But it is not pretended

that it was really taken out till the next Day, when
. 1
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it now bears Tgffe.—And ag to what has Leen
already offer’d, that the Nifi Prins ought to be
awarded in Prefentia Partium 5 and therefore not
upon any other Day than the 23d, when the Venire
Tucias was returnable, and the Parties in Court :
I might here, I hope not improperly, add this far-
ther ; ‘That that muft be underftood, that the mak-
ing of the Writ fhould be in the Prefence of the
Partics :  For the Entry upon the Roll, tho’ com-
monly called an Award of the Writ, s really an
Entry of a Writ fuppofed to be then actually made ;
it is not fo properly a Direction to the Clerk to
makea Writ, as an Entry or Memorandum upon the
Rell, or a Recording that there is a Command to
the Sheriff, to diftrain the Jurors to appear at a
certain Day, ¢, And therefore if the Nifi Prius
is 10 be awarded in the Prefence of the Parties, the
Writ is to be made in their Prefence.

Mr. 7. Pswel. Do you mean, that they fhould
be in the Crown-Office ¢

Mr, Parker. The Writ is in Judgment of Law
iffued in Court, tho’ actually wrote and {ealed 1n
the Office ; and if Teffe’d of that Day, 1s under-
ftood to be made in Court that Day 5 which is in

Prefence of the Partics ; that being the Day given
em in Court, and their Appearance then enter’d.

And we apprehend, that the Court does not com-
mand, by the Entry of the preceptum ¢ff in the
Roll, but by the Writ, The Sheriff, who is ab-
fent, cannot be commanded by the Roll, but by the
Writ which is fent't6 him: Therefore the Court
then commands, when the Writ s made : And
therefore the Entry upon the Roll, preceptum ¢ff
Vie. is an LEntry that there is juch a Command,
which thi§ Writ, on which this Trial was had,
cannot be, becaufe it bears Teffe after. But this
is only by the by : For however taking the Entry
as an Award of the Writ, yet the Writ muft be
taken out as the Court awards 1t, and when the
Court awards it ; orelfe it is without Warrant, and
void. Indeed if it fhould in Iaét be'made at a
fubfequent Day, and not actually wrote and fealed
the fame Day it 1s awarded, yetif it bear Zefle
upon that Day, your Lordfhip will not enquire in-
to that Matter: But finding {uch a Writ was a-
warded, and that it appears by the Teffe to iffue
the fame Day ; will prefume 1t did really iffue that
Day, and that it is right.  But the Writ being here
awarded the 23d, and bearing T¢fle the 24th 5 if it
did not ufiie the 2 3d Day, to alter the Tefle, fo as
to make it appear to ifluc that Day, were to make
It contrary to the Truth.

This we take to have fome Refemblance to the
Iate Cafe of the Warden of the Fleet 35 where your
Lordfhip was againft aleéring the Day of bringing
in the Record, when the Alteration would have
been againft the Truth of the Fact,  And to make
the Amendment here defired, would be 10 make
the Writ appear to have iffued the 23d of Offo-
ber 5 when the Writ it felf imports it was the 24th
and this was the Trath of the Faét,

Mr. /Pkitaker, My Lord, 1 beg’ the Favour
of a Word or two'on the fame Side: After fo
much has been faid for the Defendant, I fhall only
mention a4 Cafe or two, to fhew that fuch an A-

mendment as this has not been allow’d by the Sta- he fa
" Continuance 3 as.in this Cafe.

. lieve, the Clerk of Affize knew not what Days the

tute of 8§ Henry VI Cap. 12. in any Civil Action
between Party and Party.

28 Hen. VI, 3, There was an ﬂ&,iﬁh“ﬁ)f‘ Debt,

and the Parties were at Iffue;  The Pesiire was re-
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turn’d 3 upon-which the Plaintiff had a Habeas Cor-
pora witha Niff Prius: And inflead of faying in
the Habeas Corpara, in Placito Debiti, it was made
in Placite Compotiy, 8cc. on Motion in Arreft cf
Judgment, The Council for the Phintiff defir'd to
amend this, after Verdi&t for the Plaintiff : The
Court did indeed not give any Rule, as appears by
that Book, only that they would confider of it 3 but
nothing was done further, as appears by that Book

Juft after.,

In the Cafe 34 Hen. VI, 20. In an A&ion of
Debt brought by the Prior of St, Bartholomew’s,
the Parties were at Iffue, and a Pewire return’d s
and on the Retutn of the Pznire, there were twenty
four Perfons return’d : But in making out the Ha-
beas Corpora, the Clerk omits one of the Names
of the twenty four.  This appear’d to be the Mif-
prifion of the Clerk. He had the Zenire and the
Return before him 5 as the Clerk had here in the
Cafe now before your Lordthip. He had the Roll
and the Penire ; but this was held not to be amend-
able: And this was in few Years after the Starute
of Henry VI.

I fhail mention another Cafe in 2 Siderfin 4. 12.
A ‘Writ of Capias ad faciend. for a Debr, was made
returnable a Day after the Term. It appeared to
the Court, the Attorney. for the Plaintiff had given
the Clerk that made the Writ, true and right Di-

rections to make it returnable the laft Day of the

Term ; but though it was his Mifprifion, yet the
Court would not amend it: So it is adjudged in
that Cale,

I fhall not mention any more Cafes; but anfwer
the Cafe of Plume, in Palmer 480. cited by the
Queen’s Council. I have had particular Occafion
to look into that Cafe this Term, in a Caufe which
hath been in the Paper this Term. We did fearch
for that Rule exprefs’d in Palmer’s Reports, in or-
der to amend an Outlawry after Judgment, in an
Action of Debt in the Common Pleas 5 but on pro-
ducing that Rule, the Court of Common Pleas did
not take it as an Authority to amend our Outlawry,
which wanted an Amendment in the Return of the
Exigent,

L..C. ¥. Holt. What was that Amendment ¢

Mr. Whitaker. Ad. Com. menm, the Book fays »
And upon this, fays the Book, they did grant a
Rule, to award a Certiorari to the Coroner, The
Rule mention’d in Palmer was fearch’d for ; and,
as I am inform’d, my Client did produce it.in the
Common Pleas y and yet they would not let us
amend our Qutlawry : And my Client, for want
of an Amendment of the Return of the Exigent,
is likely to lofe an honeft Debt by the Reverfal
thereof. |

The Council for the Queen have relied on the
Statute of the 8th of Henry VI, that this Faule of
the Clerk is amendable within that Stature, By
the Books I have cited, the Mifprifions of the
Clerks, tho' in Civil Aéions, have not been al-
Jow’d to be amendable. Above two hundred Years
are paft, before any Thing of this kind was done,
to amend fuch a Mifprifion of a Clerk as this 15, in
criminal Cafes,

How far the Queen’s Council would go on with
Amendments, I cannot tell : But in the Cafe cited
by “the Queen’s Council, Sampfon’s Cafe, 1 Rolls

196. there was the fame Miftake of 2 want of *

No Man can be-’

Commiflioners of Oyer and Termixer, and, Goal-
Delivery did fit, and ‘continue their Seffions'on fuch
Cccc 2 Coma
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Commiflions. And yet, ona Writof Error to re-
verfe that Judgment (in Sampfon’'s Cafe) being
brought, the Court of Kiug's - Bench would
not amend this apparent Mifprilion of the Clerk

of Affize’s want of Adjournment from Day to
Day. .

This Matter of amending in criminal Proceed-
ings fuch a Mifprifion of a Clerk as this is that is
now defired, has not been thought of fince the
Time of the Sthof Ty VI unul now.  And if
the Queen’s Council can fhew no Prefident in all
this Time, wherein fuch an Amendment, cvenin a
civil Taufe, by virue of the Sth of Hen. VI, hath
been, onuch lefs in a criminal Cafe. T bhumbly
hope, your Lordfhips will not let them amend this

Wric of Diffrugas.

IR 7. Powers. My Lord, having heard what
has been faic on the otherSide, I beg Leave to
trouble you a little by way of Reply.

Mr. Broderick and Mr. Monniague malke a Dif-
tinction, which they think will govern this Cafe.
They fay, that the Crown has a great many Pri-
vileges, beyond what the Subjects hath, where the
Cafe concerns Civil Rights : But they will not al-
low the famc Privileges to the Crown, where there
is a criminal Profecution. I know of no fuch Difs
tinGtion. For if this Privilege belongs to the
Crown, in the Cafe of the Revenue 5 furely the re-
{training of Crimes is much more for the publick
Benefic: And by Confequence, the fame Reafon
that gives the Crown a Privilege m a lefler Matter,
ought to carry it further in a greater Thing,

In the next Place, they do admit, that all the
Ads of the Court may be amended ; as bezing in
the Brealt of the Court, during the fame Term,
And they deny not, but that the Judgment of the
Court, which is the higheft Act of the Court, may
be revers’d, or any way alter’d or chang’d in the
f1me Term, without any Danger of building Clock-
Houfes. And canany one fay, that if thefe high-
efl Acs of the Court may be alter’d, that the Adts
of their Clerks may not Lealeer’d 2 That the greater
Things may be done, but not the Inferior, when
there is a pure Miltake ¢

No Man can but think it ftrange, that a Miftake
of a Clerk may not be alter’d 5 but a Miftake even
in the Judgment of the Court may.

We come next to another Diftin¢tion, They
fay, an original Writ may be amended in the Cafe
of the Crown 3 as in the Quare impedit, in Black-
more’s Cafe.  For which they affign two Realons :
Firlt, It was a Writ of the Crown, for Recovery
of a civil Right; for it was a Quare impedit,
And fecondly, The Judges obferving the Faule in
the Writ, did (as it feems) carry it to the Court
of Chancery, and there it was amended. I'rom
whence they would infer, asif it were a new Wi,
But that cannot be fuppofed ;3 for it was agreed,
that it was the fame Writ amended, and not 2
new Writ.

Now fee if that will not come to our Cafe,
For if the Court of Chancery could amend a Quare
impedit, as coming from thence 5 cannot this Court
amend a Writ that comes from hence 2 Here we

are in the Cafe of a judicial Writ that comes from.

hence 5 and therefore it may be amended here, as
well as that could be amended in the Court of
Chancery. .

But the great Matters endeavour’d to be avoided,
are the two Acts of Parliament of Edw. 11 and

Hen, V1, for' the Cafes cited : I will not go over

180. The Trial of John Tutchin

2 Ann,

them again. And I dobelieve it is very true, what
thefe Gentlemen infit on : That it has been the
common Opinion, that thefe Adls, or other A&s of
Amendments, do not extend to Cales of the Crown,
And, generally fpeaking, 1tis right 3 becaufe all the
later Afls of Amendments except Profecutions
on Penal Laws: And the Statute of Hewry VI,
has fo many Iixceptions m  criminal M::tter::,
that a Miftake might from thence arile, that all ae
excepted.

It is certainly true what my Lord Chief Juftice
Vaughan fays, fel. 169, 170, 419. That upon
doubtful Words of an At of Parliament, that are
dark and dubious, an ancient Interpretation, fub-
mitted to for a long Time, 15 fit and reafonable o
be reficd on in a doubtful Cale.  But a thoufand
Refolutions, againft a plain Act of Parliament, can-
not prevail,  Tho’ it would be good Reafon, well
to confider fuch a Law, and to weigh it well 3 bue
no fuch Refolutions can alter the Adt.

Here are two A&s of Parliament : That of F4-
ward I11. is i general Words of All : And how
can any one fay then, that 1t fhall mean and extend
only to Somc ?

As to the A& in the Sthof 7Ly VI. to fay that
the Words fhall not go to every Thing that is nog
excepted, is to overthrow all Rules of Conflruétion.

They have ofierd nothing againft that Statute 5 bue
that it has been thought 1t did not extend to thele

Cafes.

The Cale of Siderfin, fhews, that we do not ad-
vance a mere new Notion, with refpeét to that
A&. ‘Therefore, I fay, we have the Acts of Par-
liament on our Side 5 We have the Privilege of the
Crown on our Side : The Award of the Roll is
right, and with us; and the Lrror was purely
the Miftake of the Clerk: For no Man can think 1t
otherwile,

We have this Jikewife on our Side, That we de-
fire it may be amended in the fame Term.  For as
the Court can fet righe their own Judgment in the
fame Term, much more what is the Act and Mil-
take of the Clerk,

Therefore we infift upon it, That our Cafes we
have cited, are of good Authority for us; and we
hope we fhall have an Amendment, it 1t be necef

fary.

Mr. Ait. Gen, My Lord, we humbly hops,
that notwithftanding whiit thefe learned Gentlemen
have urged, our Affercions by Law and Autho-
rity will prevail 5 and that this Miflake is amend-
able,

What has been faid before by My, Broderick and
Mr., Msuntague, they have laid it down for a
Rule, That there 1s a great Dilterence between
the Privileges belonging to the Crown in Matteis
of a civil Nature upon the Statute, and criminal
Profecutions : And that all thofe Favours for the
Crown, were only for Matters relating to the
Right of the Crown in civil Cafes, and not what
belongs to the Crown 1n its politick Capacity.
Tho” Mr, Brederick did not confider : For fure, by

the Commion Law, there was a greater Lattude for

" the Crown in criminal Profecutions, than for the

Subjedt.

In Cafes of Treafon, they had no Benefit of
Council 5 and that was far more to their Diladvan-
tage, than in civil Cafes. It’s true, that Inconve-
nience has been regulated by the late Scatute, That
in the Cafes of Treafon, the Party may have a Co-

py of the Panncl and Inditment. But you fec
what
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what the Difficulties were formerly in criminal Pro-
{ecutions for the People: All they had to do, was
mercly to plead Guilty or Not Guilty. I think
that anfwers their Objection as to that.

Now there 1s in the next Place to be confider’d,
what Mr. Mountague fays, That no Error in Pro-
cefs was amendable by Common Law ; and cites
Lord Coke for it, He fhould have gone on with
that Citation 3 for it 1s certainly otherwife, 8§ Coke
156, fays, Their own Adts are amendable by the
Common Law, in the fame Term 4 but at the Com-
mon Law, the Mifprifions of Clerks in another
Term, were not amendable, But we are in the fame
Term; and fure they are amendable before Judg-
ment. And Lord Cole tells you, they are amend-
able in the fame Term.

Now Mr. Mouiiazuz has gone a great way. He
agrees, 1f 1t were a Miaward of the Roll, you
would amend 1t, but not the Writ,  Now for that
the Law is quite contrary: If you arc wrong in the
Roll, you cannot fet it right ; but if 1t be in the
Writ or Procefs, you may amend it by the Roll.
Now here the Roll 15 right 3 and we defire the
Wit may be amended by it.

If it had been in the Roll, 1 cannot tell whether
we fhould have applied to amend that.  For if you
have any thing amifs, you cannot amend it, but
by fomething to amend it by. But 1t may be a-
mended in Cale of the Crown, better than in that
of the Subje®. And tho® Mr. Mountague fays, you
may make ufe of them in Civil Cafes, but not in
Criminal 3 yet we make ule of this Argument, that
the Crown has a Privilege more than the People.
We rely on that 5 tho” Mr. Mountague fays, That
is not to be rehied on.

In the next Place, Mr. Moumague fays, This 1s
within none of the Statutes of Amendments, cither
of Edward HI. or of Jlenry VI. And that my
Lord Coke fays, fol. 157. 0. That the Statute of
Edw. 111, does notextend to the Pleas of the Crown.
And thercfore Mr. Aountague’s Opinion is, 10 g0
quite through, and cxclude this Cafe from all the
Statutes of Amendments,

Now I can give an Argument, why it thould
not be amended by the Statute of Hex. V1. tho’ by
the Statute of Edwo. II1. 1t is amendable.  But why
is it not amendable by the Statute of Hewry V1.
Cap. 12, and 15, which go further than the Sta-
tute of 1.4 Edw. III. does ?

I do agree, there is an Objection againft the Sta-
tute of Ediw. 1II. For there is the Word Parsy,
which {eems to imply civil Cafes only.  But even
by that Statute, fo foon as the Slip appears by

Challenge, or any other way, it thall be amended. .

The Lord Coke might well on thefe Words make a
Doubt, whether the 14th of Edw. II1. did extend to
amend Cafes relating to the Crown: But the Opi-
nion of Coke in the Statute of 14 Ed:w. 111. 15 ablo-
lutey but the other of 8 Hen. VI, is with-a Reafon.
And why is it? Becaule it is excepted. Now they

{hould have fhewn us fome Reafon, why the Statute |

of Henry V1. Cap. 12. fhould notextend to Amend-
ments in Cafes of the Crown,

And there is not that Objection to the Statute of
Hen, V1. Cap. 15. For it follows the Words of
the Statute of Edw. III. and fays, That no Man
Shall bave, &c.

Now Mr. Mountague fays, the Exception was
put in ei abundanti 3 and it may be intended they
were but Inltances of like Cafes. Now 1 have hard-
ly ever heard, that Inftances of Tieafon and Felony

Jor a Libel.
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fhould extend to other Cafzs of an infericr Na-
ture : There is no Reafon to carry it further than
what is exprefs’d.  So that we think thefe Statutes
{tand for us ; and are applicable to all Records, as
well for the Crown, as any elfe.

Mr. Mountague fays, They have the Opinion of
all Ages againft it.  But, my Lord, I deny that ;
becaufe there were Exceptions in many Statuies Le-
fore and after the Statutes of Feofails, that were not
confider’d : But when they come to be confider’d,
this muft be determined by confidering the Werds
of the Statute ; and not by general Opinions, taken
up without Conlideration,

‘There was in Cro. Car. 25. a Cafe on the Statute
32 Hen. V111, where the Queltion was, If Affignees
of Copyhold Lands were within thae Statute ? And
ail a liele before the Revalution, it was a received
Opinion, that the Aflignee of a Copyholder was
not within the Statute of Henry VIIL  And there
s a Cale in 2elverton, 223, wherein it was o re-
folved : But when that that Statute came afterwards
to be confidered, it was fettled bere, and has pre-
vail’d ever fince, that the Statute did extend to it
tho® before it was the prevailing Opinion that 10 did
not. And accordingly the Pratice has fince been.
So that Opinions that pafs fub Silentio, that 1s, with-
out Conflideration, may be alter’d when they come
to be (tated and confider’d.  And therefore I hope
this Point will not prevail.

My Lord, I agree that this Thing is of very great
Confquence: For if their Plea be aliow’d, it will
follow, that Criminals will efcape for hetle Sijps i
all Cafes,  And I know that even i Perjory, and
other Crimes, few that have been convicted, bue
have got off; by Reafon of Errors in the Procced-
ings, tho’ I have feen a great many convicted there-
of. This is a great Inconvenience and Mifchief :
And fure Criminals are not to be the Favourites
of the Law,

But as to thefe Profecutions, there is anoth:r
Confideration : That it is more for the Honour of
Juftice to have the Advantage to lay afide this
Slip, than to fuffer a Criminal to efcape, But!ow-
ever, every onc muft have Jultice: And it we rely
on the Statute of Hewry VI, no Conftruclion can
avoid It , |

Then Mr, Broderick cites the Cafe of ~———
Where it is faid, that the Statutes of Feofasls do
not extend to Cafes of the Crown.  Now fure that
s not a Reafon : It is contrary to all the Realons of
Statutes, Where Statutes are to promote -Jultices,
the Crown is bound as well as the Subject ; it is
for the publick Good. Now Mr. Brederick has
cited a Cafe againft that 3 and that is in Styles, fol.

re -1 !

107, (¥id. Fol. 307) the Cafe of Theobaids and
Newten.  There that Cafe was on the Statutes of
18 Eliz. and of 21 Fae, Now it’s plain they- had
no Confideration of any thing elle: And why?
Becaufe in . Profecutions on Penal Statutes, the
Court often. rely on Exceptions : But however the
Authority goes no farther, but they rely on the
Exceptions.  Now if they had fnd ir was excepted
by the Statre of Heriy VI, and-that all-the Books
o0 on it as excepted by that Statute 5 if they fay it
is excepted by the Statute of Zen. VI, would th'u:
be taken as an Objection to the Statutes of 18 Lz,
and 21 Jac.? Noj it is a Miftake,

[e has alfo cited Zelzerton, fol. 6o, Brigg’s and
Thomfer’s Cafe, Now there was an Information
on the Statute of 21 e, VI, againtt a Clergy-
man, for farming Lands 5 and a Peaire was award-

ed retomable wbicwique : But the Venre itfcll:i
an
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and the Diftringas, were made retarnable coram io-
bis, &c. which was faid to be erroneous. An Ex-
ception was taken, and per Cur’* Let it ftay. But
it appears not that it was confidered.

Thefe Authorities are no Authortties. The firft
is not within either of thofe Statutes we are now
upon: And the other was never determined by any
thing, as appears in the Cafe. And there 1s a great
Difference between the Statutes on which they were

founded, and our Cafe.
Mr. Mountague has gone a new Way. He would

have this to be not a Mifprifion of the Clerk ; be-
caule he is afraid that a Mifprifion is amendable :
For the Clerk had enquired, whether the Writ
fhould be Zefte’d the 24th of Offober; fo that he
fays it is a Forgetfulnefs, or Negligence, but not
a Muprifion.

Now I would fain know what he means by that?
Whether all Forgetfulnefs of the Clerks, 1s not a
Mifprifion of the Clerk? That is, any Negligence,
whatever it be, it is the Mifprifion of the Clerk.
Coke fays, It is a Mifprifion of the Clerk, under the
Word Negligence : And Negligence and Mifprifion
are by him frequently put for the fame thing.  See
8 Co. 159. b. 160. b. |

So upon one Part of it; that is, fuppofe the
Clerk fteal itaway; he fays, that is under the Word
Mifprifiony and an involuntary Negligence of the
Clerk, isa Mifprifion.  So this Clerk’s Negligence
is a Mifprifion, becaufe he did not look on the
Almanack and the Roll, Thefe are Mifprifions by
the Statute of Henry VI.

As to the Cafes that have been cited, Mr, Mo-
tague has anfwered but fome of them.

As to that of Percival and Godfrey, Siderfin, fol,
43. he fays that was not fuch an Amendment, but
a Suggeftion of the Roll. But if the Roll could a-
mend that which is a ftronger Amendment, to pre-
fent a Verdicts the reftifying of that makes it
ftronger for us, than it would be otherwife.

He fays, as to Harvey's Cafe, he denies it to be
Law: But I believe the Authority of the Judges is
to be preferr’d before his Opinion,

And then for the next Cafe, Parker and Curfou,
he queftions that Opinion, becaufe not taken notice
of by Hughs, Now I believe the Judges that re-
ported It, did underftand it better than he that -
bridg’d it. But whether he underftood it or no, 1t
alters not the Cafe.

And then for Tufion’s Cafe, he fays iti1s a Civil
Cafe. But my Lord, it 15 2 Criminal Cafe, A
Quo Warranto is brought: They muft plead Not
Guilty to the Ulurpation.  So that. thefe Cafes are
under the fame Confideration as this 1s.

Then there is the Cafe of Kigg and Glover :
That was, where a Coroner was to amend an In-
quifition of Murder: But it wasnot proved that he
did murder himfelf, &,

Mr. Mountague admits, the Jury may amend
Matters of Form: But in that Cafe, when it is
brought into Court, it is not the fame Verdict as
before.

He cited the Cafe of ——and Iarvey: But
your Lordfhip gave him another Reafon for that

Cale.
And for the Cafe of Paul Tracy, that Poimt was

never determined. | |
L.C. . Holt. The Venire Facias never mentions

the Time of, . ‘ o
Mr. Ait. Gen. Now that is not within the Sta-

eute of Henry VI, So that we have nothing to do
with 1t,

180. The Trial of John Tutchin

3 Ann,

And as to the Cafe of Dyer, fol,——that doeg
not concern the Statutes of Feofails, And in Fifz.
berber’s Cafe, the Court was of Opinion, they
could not amend, by reafon of the Exception,
Whereby they fhew plainly, they thought the Sta-
tutes would have extended to that Cafe, had it not
been particularly excepted.

I do not obferve any other Matter, but that of
the Nifi Prius. If the Writ muft be made out in
the Prefence of the Parties; they fay, that imme-
diately when the Perfons appear, the Writ is to be
iffued.  But that is impoffible, and contrary to
Reafon and Authority.

We think, on thele Reafons we have troubled
you with, we have the Law on our Side, Only
one thing 1 mult beg Leave to anfwer to what Mr.
Broderick fays as to Percival’s Cafe: It was a cry-
ing Thing, and it might be an extraordinary Judg-
ment.  Where Judgments are given, they are to
go according to the Courfe of Law: Juftice is to
be done to all. And as no extraordinary Method
15 to b made ufe of againft a Criminal, fo none
15 to be ufed to fave him,

My Lord, we think the Statute of Hemry VI.
does allow fuch an Amendment us we defire 5 and
that no Statute does reftrain it: And therefore, I
hope we fhall be allowed to amend this Error.

There is one Matter more. Lord Coke, in his
8th Report, 103. a. fays, The Statutes of Hemry
VII. and that of 41 Eliz. do not extend to Pleas
of the Crown; becaufe they are excepted in the
A& Eliz. and that of Henry VI, does not extend
to ’em,

We agree with the Lord Cofe in every Thing,
that the King can’t amend by that of Heury VIII.
tho' there is no Exception: And the Reafon js, be-
caufe it fpeaks only of Suits between Party and
Party. And the other Statute of 18 Eliz, is not
large enough, extending only to Treafon or Felony,
becaufe they only are excepred.

My Lord, We think we have my Lord Coke's
Authority with us, and even the very Words of the
A& of 8 Hen. VI. And tho’ this Cafe has not.
been fo fully confider’d before; yej we hope it will
be confider’d now; and that we fhall be allowd
this Amendment.

Mr., Broderick. I thought not to have faid any
thing more: But becaufe I have bzen named two
or three times by Mr, Attorney, 1 defire ——

Mr. Att. Gen. The Reply is ours.

Mr. Broderick. My Lord, I beg Leave to ex-
plain myfelf in fomething that has been mifunder-
ftood, Ithink I did not fay what I am charged
with., Mr. Atorney tells you I faid, that none of
the Queen’s Prerogatives extend to criminal Profc-
cutions.

Mr, Att, Gen. 1 fay, you faid, there is great
Difference betweer: civil and criminal Cafes: And
that the Queen’s Prerogative is intended only of
Amendments in civil Cafes, but not applicable to
criminal Profecutions. |

L. C. §. Holt. NIr, Broderick faid it did extend
to Amendments 1n Civil Cafes, but not in Cri-
minal,

Mr. Broderick. And I do make a Difference be-
tween ’em.  For in criminal Profecutions by the
Crown, an Amendment can’t be: But in the Cale
of a Quare- impedit, which is a civil Cafe, there it
might,

Mr. Att. Gen. The Reply is ours; and they
ought not to break in upon us. :

L.C.5. Holt.
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L. C.¥. Holt. 1f you will fay any thing as to
what has been miftaken, you may. The Cafe of
Sherved and Talbot 1s not to the Point: That was
an Amendment, not in Behalf of the Crown, but
of the Subjeét 5 and in a Civil Cafe. *Twas ina
Ouo Warranto s wherein if the Subject take a limited
Difclaimer, and the Officer on the Roll enter a ge-
neral Difelaimer without Limitation, God forbid
bt that fhould be amended. Butthen, even on the
King’s Side, if the original Indi€tment be right,
and the Plea Roll be miftaken 5 fure the Plea Roll
hall be reftified by the IndiGtment ; and the Plea
is to be made according to that,

The Cafes of Tufton and Harris are {trong Cafes,
In that of Hariis there was an actual Tral ; and
yet no Ifue joined. He was indecd inditted as
Criminal, and the Iffue was enter’d 5 & de boc po-
it [¢ fuper Patrians, but without any Joinder there-
upon, and fo no compleat Iffue,  ”T'is true, 1n ca-
pital Cafes, they are free to joir Iffue or not: But
m other Criminal Cafes’tis otherwife 5 there muft be
a Joinder. And as to the Cafe of Tufion, that was
an Amendment that went very far,  That was an
Information for Recufancy againft the Hufband and
Wife for Recufancy of the Wife. The Wife comes
in, and fhe alone (whereas it fhould have been the
Hufband and Wife) pleads Not Guilty ; and Ifiue
join’d thereon : And it was mended by the Docket :
for that was right. It has been held, that the Sta-
tute of Hew. VI, did not extend to Criminal Mat-
ters 3 as Lord Coke (in Blackmore’s Cale) 1s exprefly,

Nr. Att. Gen. Bur, my Lord, he gives the Rea-
fon of that Iixception.

L. C.'f. Holt. Now the 8th of Henry VI, has
this Exception : And in Stiles, 304. no mention is
made of the Statute of 8 Hen, VI. but that was by
reafon they thought it would not help them.  And
then the Quary is, Whether this Cafe be within
that Excepuion, and (as in Civil Cales) may be
amended? But this is a Cafe of a different Na-
wre; and I will not fay any thing now in the
Point of this Cafe, becaufe of the Confequence :
Tho’ I fuppole it is not excepted by the Statutes :
And [ believe you don’t defire our prefent O-
pinton.

Mr. Att. Gen. Yes, my Lord, I defire the Opi-
nion of the Court in this Cafes and T think it is
of areat Confcquence to us to have 1t now.

L.C. ¥ Helt, If you infift on it, I muft fee if
I can form an Opinion 3 but I would willingly de-
fer it,

Mr. At Gen. My Lord, T lay it before you with
submiffion.

Mr., ¥. Powel. It isa new Thing, and taken up
againft the current Opinion, Perhaps they mighe
take it on Lord Coke’s Opinion ; and did not exa-
mine it, as they fhould had done.

Mr. Att. Gen. My Lord Coke does not fay fo
hiunfelf.

Mr. 7. Pewel. No: But becaufe he fays it 1s ex-
cepted, they gave Credit to his Words, and did
not examine into the Bufinefs: And I believe that
was the Foundatton of this Opinion. But if you
think it is amendable in the fame Term, becanfe the
Court may amend their own Judgments the fame
Term 5 you muft fpeak to that Point.

[ do not know that they can amend their own
Judament in this Term: Though indeed, if it be
amendable at all, it is amendable this Term, Be-
fides, I fhould make no Difficulty but that it is a
Mifprifion of the Clerk; and it was his Negli-
gence not to do it by the Warrant.  And if this
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were in 2 Civil Procéfs, I believe it might be a-
mended in any other Term: But this being in a
Criminal Matter ; and the carrent Opinion being
that none of the Statutes did extend to Criminal
Matters, it ought to be well confider’d; for th
current Opinion is a great Thing. -

Mr. Att. Gen, There is no doubt of it, it ought
to be confider’d ; but it is fit for me to defire your
Opinion. =~ |
- Mr. 7. Powis. 1 believe thefe Stattites were ne-
ver fo fcann’d before 5 and I believe this Matter has
been more fearch’d into now, than ever it has been
before,  Bur it has been the general Opinion, that
none of the Statutes of Feofarls did extend to Crimi-
nal Cafes : That may arife, becaufe all che Statutes
take in fo large a Compafs, All Indictments and
Informations, and no doubr the latter Statutes, do
not extend to fuch Cafes. And the Opimnion might
arife from that.

But now this Statute of the 8th of Hen. VI, has
Lxception of Felonies and Treafons, and none elfe ;
and you cannot extend the Exception further, It is
a Cale of Difliculty, butit arifes from the common
Opinion 3 otherwife we might give our Opinion
now without Difficulty : For the Words are as clear
as may be; and it 1s againlt Reafon, to except
Things that that Statute did not except, But being
a Thing that Is not fo particularly confin’d to this
Term (for the Statute mentions nothing of Terms)
if it be amendable, it may be amended in another
Term.

But indeed, for Matter of Judgment, becaufe che
Judgment muft be in the fame Term, in the Cafe
of the Amendment, we may as well do it in this
Term : And we may take fome Time to confider
of it, and tel] you what our Opinion is,

Mr. 7. Gould, 1 fhall not now fay any thing in
this Cafe, but referve mylfelf entirely till the Court
give their Opinion.

But as to that Cafe you were citing, Perry's
Cafe, the Cale was Perry and Munday 3 for 1 was
of Council in the Cafe, There was an Informa-
tion againft Perry and Munday for forging a Bond
They iaid their Forgery at Sherborn. "The Publica-
tion was at Dorchefler 3 and the Veumre was Dor-
chefier.  The Verdiét was for the King, They
brought an Arreft of Judgment afterwards ; and
the Queftion was debated on the Statute of 16
and17 of K, Charles 11. whether this were not within
the Statute.  Now they are agreed, that that Infor-
niation, becaufe at Common Law, was without the
Purview of the Statute.

L. C. . Holt. That was an Information upon a
Penal Law. They quettion’d whether it was with-
in the Purview of the Scatute 5 and they thought it
was not help’d by any Statute. That fhews the O-
pinion of the Lawyers : They thought 1t not within
any of the Statutes of Feofails ; and the Verdiét was
{er afhde.

Mr. Broderick, Yes, my Lord ; and the Court
awarded a new Fenire Facias. .

L. C. 7. Holt. There isa great Regard to be had
to Pradtice.  There were great Men at the Bar at
that Time 3 and they did not think at that Time
that ic was within the Statute.

As to what you fay of Copyholds, it has indeed.
been held, that the Statute did not extend to an Af-
fignee of Copyhold Lands, or to a Covenant onthe
Alienation of the Copyhold by Leafe.

Mr. Att. Gen. It was here argued that —

L. C.f. Holi. It was my Opinion, that all Sta-
tutes extend to Copyholds, if it bz for the Be-

nehit
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nefit of the Copyholder, and notone Jot to the Pre-
judice of the Owner: And therefore the Refolution
of Fobbin's Cafe was that we wenton. You muft
flay till the laft Day of the Term.

M. A, Gen, My Lord, I think we have {hewn
that it is amendable by the Statutes ; and if not fo,
by the Common Law. And we have all Ponts

with us.
Sir 7. Powis. My Lord, I doubt it will be 1n:
fited on, that i dnother Term 1t .cannot be

amended. | .
L.C.¥. Holt. Move us the laft Day of theTerm.

It is certainly the Mifprifion of the Clerk.
November 28. 1. e. The l:;ﬂ Day of Michaelmas -

Term,

Sir 7. Powis, My Lord, wc come in the Cafe
of the Queen and Mr. Tutchin, if your Lord{hip be
ready to give your Opinion,

Mr, Ait. Gen. Call Mr. Tutchin (who appeared).

L. C. 7. Holt. T muit defire you to {tay in this
Matter till che firlt Day of the nexe Term.

Mr, Att, Gen. My Lord, we did expect your
Lordfhip would have given your Opinion now,

L.C. ¥. Holt. For my Part, Ifhould rather de-
fire Time till the next Term: But if you are not
willing to ftay till then, you muft take fuch an O-
pinion as we can give, |

Mr, Ait, Gen, 1 fubmit to what your Lordfhip
thall determune.

L.C. 7. Folt. Tt may be, T may be then of the
fame Opinion I am now ; but then I may defend
my Opinion better. I would only put it off' to the
firft Day of the next Term.

Mr. At Gen, My Lord, I have laid the Matter
before you 5 and I acquiefce in what you fhall think
fit. |

Sir T. Powis. Upon the Obfervation of Black-
more’s Cale, where Lord Coke fays, the Court can-
not amend Mifprifions of Clerks in Procefs in ano-
ther Term 3 if we have not Judgment this Term,
we thall lofe that Advantage.

Mr. Alt, Gen. There are two Points in this
Cafe: One 15, that it is amendable by Common
Law s the other, that it 1s not ¢xcepted by the Sta-
tute of Henry VI,

Now my Lord Cole fays, Lrror in Procefs is
amendable in another Term. But we fubmit to the
Court: I prefs nothing.

Mr, 7. Powel, Coke fay fo: But I believe no
Man will fay, that ever a miftaken Writ was
amended in another Term.  Thercfore he muft in-
tend the fubfequent Proceedings, or Procels: It
may be the Proceedings of the origmal Entry on
their Award, that may be amended in another
Term 3 and Coke muft mean that. There have been
Entrics of Awards amended in another Term s but
the Miltake of a Writ was never amended in ano-
ther Term, that I can find.

L.G. 5. Holt, 1f we putitoft to the next Term,
and our Opinion fhould be aganft the Amendment,
he can be try’d in that Term. |

Mr. A, Gen. My Lord, I {ubmit it to you.

Mr. /. Powel. We cannot now give fo full Rea-
fons; yet I have enter’™d my Opinion in the
Cale.

Mr, 7. Gould. 1 was fometime of Opinion, that
it was amendable by the Statute 5 but reaily looking
on the Cales that have been cited, that is, the Cafes
that are in Pleas of the Crown, 1t is not amendable
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by the Statute of Heary VI, 1fay, IHormerly thoughe
it might be amended by Virtue of the Statute : Bue
upon Perafal of Blackmore’s Cafe, &, it feems 1o
alter my Judgment. But notwithftanding, I hold,
that at Common Law It may be amended, For -
what means all the Cafes that are now extant ; the
Cafes of Informations, as the Cale of Sir Humpbiy
Boud, &c.? . ’

The Cafe cited by 2elverton, in 2 Bulffrede 5.
1s very ftrong. - There were two indicted for Felony,
and found guilty, The Judge faw that ic was in
the fingular Number, and ftay’d Judgment: And
they moved afterwards 1n another Term ;. and there,
by the Judgment of nine or ten Judges, it was
amended 3 and the Men were both hang’d.

Why now, 1t muft be by the Statute Law, or
by the Common Law, that it was amended in that
Cafe. By the Common Law, I fay, it is amend-
able,

There 1s a Cafe in Ravmond’s Reports, 440, It
15 an Indiétment on a Certificate of a Juftice of
Peace, that luglefield, being a reputed Papift, had
refuled to take the Oath of Supremacy, &e. Upon
Not Guilty pleaded, the Jury found ihe Commifii-
on i hec verba, &c.

It was objected, That the Certificate was not
found under Seal of the Juflices, but only in bec
verva : And they did amend it

This 1s the fame Cade.  And I take it, that fuch
a Faule, as does not alter the Ifue, nor the Tril,
or Crime, 1s 2 Thing that 1s amendable.

Now there i1s Sir Fobn Cuifor’s Cale, in 2 Cro.
It is a ftrong Cafe. There 1s an Informanon againit
him and his Wife for Recufancy.  The Witfe only
pleaded Not Guilty,  The Queltion was, Whether
this were right 7 And whether they (hould amend
1t? And it was refolved, thatic fhould be amended.

The Cale in Siderfini, that is (1 Siderfin, 243.)
the Cafe of Percival and Godfiy, 1 do not doubr,
for my Part, but it is amendable 3 and take it as
{trong as this 15, They were indi€ted for a Riot:
A Veirire Facias lved Vicecomitibus Canterburie s
and 1t was return’d by one Sheriff, They examin’d
into the Truth of the Cafe, and they found there
was bur one Sheriff : And the Queflion was, Whe-
ther this was amendable ? And 1t was refolved 1t
fhould be amended ; and alfo that 1t was amend-
able at Common Law.,

I muft confets, I do not fec that there s any Rea-
fon in the World againft 1t. There is but only one
Cafe that feems to be againtt it; that is the Cufe
of Theobald and Newton, Styles 307. There indeed,
by Refls Opinion, it was not amendable, (e, But
that is only a {ingle Opinion.

And as to the Cafe between the King, and
Read and Dawfen (1t fhould have been two
Cafes) there twas held, That the Statute of Feo-
fuits does not extend to Informations of Intru-
fions; and yet it was ruled, that it fhould be
amended,.

Indeed, my Lord Hales, in Keble, 191, 215,
LHe means Tewifden ; Vid, Keble, 191, 198, 215.]
did hold, that 1t was amendable within the Sratute ;
and that the Amendment would ftand in need of 1t:
But 1t was ruled contray and that it needed not the
Help of the Statute of Feofails, And I muft needs
fay, if the Cafe of Bradley and Bawks, in 2 Croke,
283. and in 2elverton, 204. were not in the way,
I think the Writ had been good enough 5 for it isa
Continuance from Day to Day, tho’ the Zzffe 1s the
24th, and the Award the 23d.

Now
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Now, in my Mind, an Award the 23d, of aWrit,
the 24th, is a perfet Continuance, -And the Cale
of B!'ﬂdfﬁ_’_}’, &c, as it is in 2 Croke, 28 2. does not
" contradict this 3 tho’ indeed that Cafe of Bradley,
as it Is in 2elverton, 1s contrary 3 but that {feems mif-
tiken. So that I do think, on the whole Matter,
it is amendable at Comimon Law,

Note, Powis accorded with Gould, that it was
amendable 5 but Powel argued contra, that
1f was Hot.

L. C. 7. FHolt. 1 fhould have been glad to have
had Time till next Term, to conlider of this Mat~
ter : Lor tho” I am fatisfied in my Opinion, yCt
perhaps I may not give others that Satistaltion con-
cerning it, as I might have done if I had had a jong-
cr Time.

I am of Opinion, That this is not amendable,
neither by the Commion Law, nor by the Statutes.

Firfl, It muft be admirted, that this is a Faule
in the Writ, in a2 Point that is material : That is,
The Teffe, which fhould have been Die Luna, the
23d of Offober, and it is the 24th : For the 23d i
the Day that the Defendant has in Court on the
Return 3 and that being the Day he has in Court,
the Teffe of the Writ to continue the Procefs thould
have been that very Day.

Now I do not underftand what my Brother Pscois
fays, That there is no Interval between one Day
and another. I would fain know, if a Day be ap-
pointed for 2 Man to appear on ; and then he has
another Day given him, when he appears not: As,
if 2 Man appears the 23d of Offeber, and there is
a Day given, the 24th ; will not this be a Difcon-
tinuance 7 No queftion but it is: Becaule he being:
in Court the 23d, and having no Direction the 2 3d
when to come again, he is out of Court, Then
thall you give another Day behind his Back ? That
cannot be in Reafon. His Day in Court is the 22d
of OfFcher 3 and that Day he fhould have another
Day appointed.  He has a Day in the Roll, but
not in the Writ ¢ That is fiued behind his Back,
the 24th ;3 at which Time he 15 not in Court,
Then if this be fo, here 1s 4 Wric iffued behind the
Defendant’s Back, and without any Award of the
Court : Ior the Award 18, Die Luue prox. poft tres

Septimanas Sanéli Michaclis, which is the 2¢d of

Octobzr 3 then there is o Preceptum ¢ff that Day,
Now when this Writ iffues the 24th 3 is this Writ
warranted by the Roll ¢ No, it 15 not; butanother
Sort of Wirit, different from that which the Court
awarded : Therefore being another Writ than what
was awarded 3 where s there any Authority for it ?
Or how can the Jury be diftrain’d upon it

The Writ that iffued the 2.1th, 1sanother Wric
For there is a material varying between the Writ
that 1flues, and the Award of the Roll 5 one 1s the
22d, the other 15 the 24th.

The Day of the Wric is matertal : And when it
bears Tefle, it is in the Judgment of the Law a
Writ of that very Day 3 as it was adjudged in the
Cale of Owen verf. Baily, 17 Ch. 2. in a Trover
and Converfion.

A Defendant, that 1s condemn’d in Debt and
Damages, fells his Goods bora fide, between the laft
Day of Trinity Term and the fult of Augnft,  After
he had fold his Goods, the Plantiff takes out a
Fieri Facias, 9¢fied the fielt Day of Trinity Term 5
which was before the Sale, tho’ taken out after
fetting forth, That the 4th or 5thof Fuly, he had
faized thefe Goods n the Hand of the Vendee s

VoL, V.,
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Tho' the Writ was not taken out a&ually in Tri-
nity Term, yet bearing Date then, and the firft of
Augnft the Goods were fold ; yet the Writ being
Tefted the firft Day of Trinity Term, ’twas held not
amendable ; and that the Idands of the Vendee
were bound by it

Now this Writ here is, in the Judgment of the
Law, iffuing out of this Court the 24th of Offober,
If we Thould amend this, what Alteration fhould we
make ? We muft make 1t another Writ : For a
Writ that iflues out of this Court the 24th, cannot
be a Writ that iflues out the 23d ; and if weamend
it, we make it as different as poffibly can be.

Now why fhould we amtend it? As we now take
it, Dby the Statute of Henry VI. the Writ is good
in it felf; Dot it is not, as the Court awarded it.
‘The Meaning of the Statute was not to amend mif-
taken Writs, but Miltakes in Writs : The Statutes
meant nothing but that.  Not that you fhould
amend a Writ that was good mn it felf, and At icto
your particular Purpofe.

Now hereis a Writ-cxecuted 1n the fame Term
Yet to make this Trial to be geod, what muft you
do by this Amendment? You muft make it to be
another Writ : For you muft make the Wrir, even
contrary to Truth, to be the 23d, which was the
24th : And therefore 1t cannot be made good 5 nor
can the Trial be made good,  You woeuld make 1t
the 29d, where it is indeed the 24th 3 and fo you
would change the Nature and Subftance of the
Writ. Is not this a material Variance, and diffe-
rent from the Award of the Court ¢

Before the Statute of Feofails, 1f it had been in a
Civil Cafe, it is help’d by the Statute of the 8th of
Henry V1, becaufe 1t is a Difcontinvance of Pro-
cefs, it is help’d by that Statute 5 but that Statute
extends not to this Cafe. I.would fain know, whe-
ther there has been any Amendment, in any Cale
of this Nature, fince the Statute of Henry the VIth ¢
It’s true, Teffe’s of Writs have been often amended 3
but that was, where it was a void Teffe; asona
Sunday, orout of Term 3 or where it is impoflible,
as after the Return, &¢. That is a void Zefle, if
it bear Date on a Swwday, or in the Vacation,

In Civil Cafes it is amendable ; becaufe it 1s the
Fault of the Clerk by miftaking a Day 3 as in mak-
ing it on a Swirday, or in a Vacation-Time: There
may be Reafon for it 3 and it may be amended by
the Statute of Henry V1. becaufe plainly a Miftake
of the Clerk. And on this Reafon is that Cafe in
Yelverton, 64. and the Cafe of Bradley and Baiks,
204. There wasa Feunire returnable one Day 5 and
the Teffe of the Diffringas was of the fame Date,
and the fame Day with the 7¢ffe of the Venire ; and
that was held amendable, Dbecaufe it i1s impoffible
you fhall diftrain before the Return of the Veuire ;
and the Diftringas bore Tefte the fame Day with the
Veire : So that the 9efle was repugpant to the
Writ it felf ;5 and therefore the Wiit is naught n 1t
felf, becaufe it was to diftrain a Jury that was not
fummon’d. But the Law has always been, Thatif
upon the Return of one Writ, there is 6 be ano-
ther Writ awarded 5 that other Writ muft be Tefie’d
on the very Day upon which it was awarded, and
the Return of the former,

And that Cafe of Bradly and Basks, 1 2 Cro.
and 2%lv. is very ftrong to this Purpofe.  There
the Perfon came in on the Exigent, and pray’d Oyer
of the Writ and all Mefne Procefs :  And therein
appeared a Gap, the firft Procefs being returnable
Dicimo fexlo Oabris, and the Appeal being re-
wrnable Quindena Sanéli Michaelis, that 1s, the
Dddd 16th
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16th of Ofsher, were well, But the alias Capias
goes out Tzfe’d the 23d of Offeber, which being
feven Days after the Return of the former, that
was wrong ; tor it fhould have borne Zeffe the 16th
of Offober, then it had been right 5 but being the
23d, there was a Gap ; and therefore 1t was held a
Difcontinuance.

And this is the Pratice of the Common- Plzas, tho’
not fo much obferved here in this Court, 1n Writs
of Enquiry of Damages : But enquire of them in
the Common-Pleas, and they will tell you, the fub-
fequent Procefs ought always to bear Teffe the Day
of the Return of the former Writ. If you go to s
Capias, either in Ountlawry, or to diftraina Man 3
the fecond Diffringas is always Tefle’d the Day of
the Return of the firft; and the third 15 always
Tefte’d the Day of the Return of the Second : And
if it bear T¢ffe the next Day, all Procels is dilcon-
tinued.

Ay, but you fay, it is a Miftake of the Clerk.
Itisfo : But we are to judge of the Thing 1t felf,
whether it is by way of Negligence, or for want
of Skill. For aught I know, it may be for want
of Skill, that it is Tefte’d another Day : But every
Clerk does not know this, Nay, fome have pretended
to know, that it need not bear Date the Day of the
precedent Writ's Return.  Why then might 1t not
be an Error in Skill 2 If he thinks it a right Wi,
and fays ic muft be Teffe’d the 24th, this 1s want of
Skill 5 and then it is not amendable. And then this
being a wrong Writ, the Teffe 1s material 5 and 1ts
being Tefte'd the 2.4th, is a Miftake fo material, that
if it had been a civil Cafe, T fhould have been
againft the Amendment ; and therefore much more
in this Cafe, I think, it ought to be qualh’d, and

a new Ventre awarded,

Mr, An. Gen. 1 the Court decide it, I candot
tell what to fay.

Mr. . Powis. What have you to fay ?

My, A, Gen. The Court is divided, and there
it hangs,

L. C. ¥. Holt. Twould not be underfiood ether-
wife than thus : I do not fay, this Cafe is within
the Statute 3 but I look on it to be fo material a
Variance, than it 1s not amendable,

Mr. A, Gen. The Court being divided in their
Opinion, I know not any Rule to ftep Judgment.

Mr. ¥. Powis. 1 know not how fur it may go in
criminal Cafes. That which fway’d with me, was,
to fce fo many bold Amendments in many Cafes ;
that went with me very far 3 and which were faid
to be done by Common Law.

What I faid as to coming the next Day, I did
not rely on it: Tho' it did feem to alleviate the
Thing. But I was {o tender in the Cafe, that I did
think it might be better to have a new Trial, 1
have held, in my Opinion, with my Lord Chief
Juftice Holt and Mr. Juftice Powel a great deal, I
was tender before in the Point : And I do join with
my Lord Chief Julice Ho/t and Mr., Jultice Powel,
that therc ought to be a new Trial, and a new Di-
Rringas.

Mr. A, Gen, With a Rule, I fubmit; but
without a Rule, I would have figned Judgment.

Mr, Mountague, My Lord, We move to {et afide
this Trial, becaufe it is irregular,

Mr. A, Gen, If you make a Rule, we need

not difpute 1t.
Mr. 7. Powel. Judgment goes of courfe, unlefs

you ftop it.
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Mr. Ait. Gen. Thereis no Ruletoftopit: And
then I can fign my Judgment.

Mr. Mountagne. My Lord, tho’ the Court can
make no Rule for an Amendment, becaufe the
Judges are divided about that Point 5 yet I humbly
conctive, your Lord{hip, and the reft of the Judpes
do agree, that the Writ, as it now is, is naughe ;
and therefore 1 hope you will let us have a Rule to
ftay Judgoment,

L. C.¥. Holt, Mr. Auriizy, They have been
moving to have a new Tl

Mr, A, Gen. *Twould be a Breach of Duty in
me, not to fign my Judgment, if you don’t make a
Rule while 1t 1s under Confideration,

L.C.5. Helt. Here was Leave given to move
in Arreft of Judgment ; and there is no Rule for
figning Judgment.

Mr., Alt. Gen. There 1s no Rulz to ftop it,

Mr. Monntague. What 15 the Rule that was
made upon my firft Motion !

Clerk reads, Die Marlis proximo, &c.

Mr, Mountagne. We take it, that tho' the Cours
be divided about the Amendment 5 yet fince there
can be no Amendment, the Writ being naught, we
ought to go to a new Trial.

Mr., 7. Powwel, By all Means, go to anew Trial.

Mr, . Pois. Itis in a Cafe that was never fo
much look’d into before.

Mr. A1, Gen. I we muft have a new Trial in
this Cale, we are in a worfe Cafe than 1 thought we
were 3 for weare 1o begin Procefs again,  Butifa
Rule be made, we muft fybmir,

Mr, Mozntague. There was a Rule made at the
Stde Bar, upon my Motion there, That all Things
fhould ftay.

Mr. Aft, Gen, That was not a Place to move
for a Rule,

L. C. f. Helt. That is to ftay iun flatu guo they
were then,  There is no Rule for Judgment to
ftay.

Mr. Att, Gen. 1f on Mation toarreft Judgment,
the Judges of the Court are divided, I have heard it
fard, that Judgment may be enter’d.

Mr. 7. Powis. I faid at the Beginning, I was in-
clinable to have a new Trial.

L. C. F. Holt. 1 know not what you mean. You
fard, you were inclinable to have it amended: 1
would have it amended, if I had followed my
Fancy.

Mr. 7. Powel, It my Brother bas changed lhis
Opinion, he may : Tor we have been arguing, that
we may change our Judgments,

L. C. ¥, Holt. You have any Time to.day to
move it again, Put usin mind of it: I may change
my Mind too, it may be.

Mr. 7. Powis. I judge not how it may go in
criminal Matters :  But all are of Opinion, that it
fhould not ftand as it does.

L. C.%F. Holt. 'The Court 1s divided that i
fhould be amended ; but not that it 1s well asitis:
And that is Mr, Attorirey’s Motton, to alter what
15 to be amended.

Mr. ¥. Powel, Mr. Altorney'makes no Motion
for a Rule; but would have 1t ftay as it does.

L. C. }. Holt. 'That it may remain in flatu guo.

My, Att. Gen. If you cannot agrec m your
Judgment, I {fubmit itto you, whether I may not
enter Judgment for the Queen, tho’ it be not a-

mended,

Mr, Mountague. We hope Mr., Attorney fhall
not
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not be permitted to figh Judgment in this Cafe:
Tor tho’ ’tis true, that there can be no Amend-

ment, becaufe the Court is"divided ;5 yet I do not:

apprehend that it is right as it Is.

Mr. At Gen. If the Court be divided, no Rule
can bz made.

Mr. ¥. Powis. Let there be a new Trial,

Mr, Mowntague. Mr. dttorney, The Court would
have 2 new Trial : And I think you had better
do fo.

Mz, At. Gen, 1 want none of your Direétions.

My, Mouutague. 1 may take notice of what the
Judges fay. | .

L.C. 7. I, And he will make ufe of what
we fay, as far as Is convenient for him.

My, dit. Gen. But Mr., Mountagne mult not pre-
tend to give Directions, what I am to do.

Mr. Mouitague. 1 don’t give you Directions
but I hope I may take notice of what the Court
fays.

L. C. 7. Hett, Mr. Aitoriey, We believe you
don’c want their Advice. |

Mr, Att. Gen. But they are very ready to
aive it .

Mr, Mouiitague, I only took notice to Mr. A¢-
toriey, how far the Court was agrecd: And only
moved that the Rule, which I did conceive .was
vronounced by the Court, might be taken.

MVr. .4, Gein. You moved to no Purpole. |

Mr. Mountague. 1 wake it, that Mr. Juftice
Psweis 1s for a new Trial. |

Mr. 7. Powis. Yes, lamfo. Itisa nice Cafe,
and has never been confider’d fully before.

Mr. Mountague, 1 hope now we have done.

Mr, A2, Gen. If I hear what Rule the Court
makes, I fhall fubmit,

Mr. Monntagre, T hear the Pleafure of the Court
35, that the Rule fhall be for a new Trial,

L.C. ¥ Hd:. You mult have a new Venire
lacias.

Mr. A, Ges. That cannot be, with Submiffion:
A new Fenive we cannot have,

L.C. % Ielt. You muft have a new Trial.
The Jury have given their Verdiét s whereas they
appeared to a wrong Writ, and {o the former
Trial 1s not warranted.

Me, 4. Gen. I think they are warranted to ap-
par by the Return of the Venire s and thar we
muft go back, but where the Fault is, which 1s only
but where the Diffringas 1s made out: So thata Dif-
tringas de novo 1s to be for the fame Jury., But I will
meddle no more in 1t, without particular Order.

L. C. ¥. Holt, Do whatyou will ; we will give
youno Direction. 'We quath this Tralk

Sir 7. Powis. My Lord, 1f you quafh this Trial,
then we are to begin again,

Mr, At Gen. If the Court is of Opinton that
there ought only to be a new Diffringas 1fiued, and
we can go back no further 3 I am alraid we fhall
never come righe,

Mr. 7. Powe!, The Difficulty 1s in night award-
g the Diffrincas, becaufe it does not bear Date
with the Return of the Vewire. But then confider
where you are: If you bring him on a new Trial,
he can challenge any one that has given a Verdick
before.

L. C. 7. Holt. 1t 1s a Dijftringas to {fummon that
_]ury, but ic is without Zeffe: And that Jury hav-
ng given their Verdict, they are not to ferve a-
aain,
~Mr, 41, Gen. 1 am fure, according to Autho-
Tties, they muft begin where the Fault was,

for a Libel.
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L.C. 7. Holt. 1 thould have thought the Venire

de novo had been proper: For this Diffringas bear-
ing Teffe out’of Time, and that being erroheoufly

executed, there onght to be a new Diffringas, which

15 to be founded on a new Penire,
Mr. Ait. Gen. If you do quath this Trial, I fup-

- pofe yourLoordfhip will make fome Award for a riew

one, .
L. C. 7. Holt. 'We leave it to you.
My, Att. Gen. I cannot enter- it.

Mr. 7. Powel, We mutt grant a Penire de #1000,
which we cannot do without quathing this Verdic 3
and that is the way to try him again.

Mr. A4, Gen. My Lord, I am far from think-

ing I can alter your Rules but I can't tell how to
follow it,

L.C. 7. Holt. What we do is ex abundanti,
more than we are bound to, . We can leave you to
do what you can: The taking out the Zenire. and
Diftringas, are Things of courfe.

Mr. Ait. Gen. Tthink there is a Neceflity to ex-
plain my Meaning, I don’t pretend to direét what
you muft do; but you muft direct what is.to be
done: I cannot award a Vewire. o

L. C. 7. it It is taken out of Courfe, You
gmy award that as well as the firft, if it may be

one. ~

Mr. Aut. Gen. How can that be done, feeing you
qualh the Diftringas 2 -

Mr. f. Powel. "That is the Award of the Court,
and does not hinder you from taking out-a new
Venire,

Mr., A, Gen. 1 cannot do it without the
Court. When you quath this, you muft award
another.,

L.C.¥. Holt, We do award i,

Mr. A1t Gen. 1 remember in the Cafe of Firz-
walter, when they quafh’d the Trial, they order’d
a new one fhould be had, &, o

L, C. 7. Holt. If we make an Award, and you
don’t like it, you will not comply with it: There-
fore we leave you to take it out as you will.

Mr, Att. Gen. You muft order a new Venire s I
cannot award a new one elfe.

L. C. 7. Holt. You muft have a Penire Facias.

Mr. Att; Gen. That muft be the Judgment of
the Court then, For if Iaward it, it muft be by
Order of Court.

Mr. 7. Gould. You had better declare de sovo,

Mr. it Gen. 1 am fearful of what I do. I hope
the Court will difcharge me,

L. C. ¥. Holt, When a Trial is quafh’d and fet
afide for any Irregularity of the Trial, that Jury is
difcharged: All the Pannel 1s difcharged, and there
mufl be a new Pannel.

Mr, Ait. Gen. How will that appear ?

L. C. 7. Holt. If it appear that the Diffrinpas
did not iflue as it ought, every thing fhall be en-
ter’”d at large on the Rule: Thae the Diffringas
did not ifte till the 24th of Offober; there-
fore they will confider, that the Verdict fhall be

fet afide, -
My, A1, Gen. And that we fhall have Leave to

go to 2 new Tral.

L. C. 7. Holt. Prefumptum cfi.
Mr. At Gen, If you pleafe to make the Rule

then, 1 fubmit.
L. C. 7. Holt. We will advife how to make the

Rule,

It was never afterwards thought proper to iry bins

agaills
Dddd 2 CLXXXI.
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CLXXXIL The Trial of Captain THOMAS GREEN, and bis
Crew, at the High Court of Admiralty of Scotland, for
Piracy, March 14. 170% 4 Ann.

W32 HE Lords of Her Ma-
24y jefty’s Privy  Councll
@ Examination
before-hand.

) - the Information againft
Captain Thomas Green, and others of his Crew s
they thought fitr, and order’d, That the fard Captain
Thomas, &c. fhould be put to a Trial vpon the
Crimes informed, before the Judge of the High-
Court of Admirally. As allo, the Lords of the
Privy Council thought fit at the fame Time, to ap-
point Affiltants to the Procurator-Fifeal of the High
Court of Admiralty, for the better ordering and
carrying on of the faid Trial, according to the
Tenor of their Aét following.

T Edinburgh, the Thirteenth Day

* about, of February, 1705 Years. Com-
+ Prefend. mittce * anemt Caplain Green and bis
= Crew, T Sederunt Lord Chancellor,

Marquis of Anandale, Zarls of Haddington, Leven,
Ruglen, Lords Yefter, Belhaven, Ad-
vocat, * Thefaurer-Deput. Anftru-
ther, Sir John Home, and Ormif-
toun, Younger, It's the Opinion of the Commiltee,That
my Lord Chancellor fhonld write to Conrt, for Remif-
fions to Charles May, Chyrurgeon; Antonio Ferdi-
nando, Cook’s Matey, Antonio Francifco, Captaii’s
Many George Haines, S:ewart 5 George Glen, Qitar-
ter-Mafler; Alexander Taylor, Fore-Maft-Man :
And that the Trial againft Captain Green and bis
Crew, fhonld be purfied before the Admiral-Court 3
and that Affeffors fhould be named to the Fudges, and
Affifiants to the Procurator-Fifeal.,

* Treafurer.

Sic fubferibitur,
TWEEDALE, Caicl. J.P. C.

The above Report of the Committee,
anent Captain Green Commander of

} Thefe. the Ship the Worcelter, being upon the

Day and Date of + thir Prefeirts, iead
' same. . i Prefence of the Lords of Her Ma-
+ Approved.  jefty’s Privy Council, and the * famen

was Voted and + dpproven,  And the

faid Lords did thereby Nominat and
Appoint Sir James Stuart, Her Majefly's Advocat,
Sir David Dalrimple, and Mr. William Carmichael,
Her Majefty's Sollicitorss Sir Patrick Home, SirGil-
bert Eliot, Mr. Alexander Mackleod, and Mr,
‘Francis Grant, 10 be Affiftants to Mr. Alexander Hig-
ains, Procurator-Fiftal o the High Conrt of Admi-
ralty, in profecuting the Libel and Indiftment to be
given at bis fuftance, againft the faid Captain Green
and bis Crew, before the faid Court, to the final End
and Decifion thereof.  And the faid Lords declared,
That they wonld next Council-Day name frve of their
owit Number, tobeAffefforstothe Fudges
of Admiralty, during the Dependance
of the aforefaid * Procefs: Aud recon-

f"; Trial.

mended to the Lords of + Thefaury, to
pay the Lacwyers that are employ'd to + Treafory.

| having taken * Precog-  be Affiftants accordingly.
@S nition of the Grounds of

Extracied by me,
GILB. ELIOT, Cls. Sti, Concilii,

Wherenpon the Judge of the High Court of .44-
mirally did prefent to the Lords of Counctl a Pe-
ticiony ¢ That fince the Trial was order’d to be
““ made before him, of the forefaid Crimes inform-
““ edagainft Captain Green and his Crew; and that
““ the Matter appear’d to be of great Importance ;
““ he might have, according to Cuftom in the like
“ Cafes, Affeffors appointed and joined with him,
““ by the Authority of Councily for his Afliftance
““ in the {aid Trial.” Whereupon the Lords of Her
Majefty’s moft Honourable Privy Council did No-
minate and Appoint, the Larl of Lowdonu, Lord
Belbaven, Lord Arnijtoun, Siv Foin FHome of Black.
adder, and Fobn Cockburn younger of Ormiflonn, to
be Affeflors to the forefaid Judge ; and affilt and
vote with him in theTrial, at the Procurator- Fifeal’s
Inftance,againft Captain Thomas Greeir, Commander
of the Ship the #srecefier, and others of his Ship’s
Crew, before the faid High Court of Admiralty s
for their being guilty of Piracy, and other Crimes
and that to the final End and Decifion thereof 5 as an
Alt extracted and fHigned by the Clerk of Coun-
cil, extant in the Records of the faid High Court,
bears.

Follows the Court of Jufticiary of the High
Court of Admiralty, with the whole Trial, as
ir proceeded before the Judge of Admirally,
and the Afleftors above appointed.

CURIA. JUSTICIARIA fupreme Curie Admi-
ralitatis tenta i Pratorio, vel nova Scffionis
Domo Burgt de Edinburgh, quinto die Menfis
Maitit, 1705, per Fudicem dicte Curie, €9
perr Honoratiffimos I'ives, Joannem Cemitem de
Loudoun, Joannem Dominum de Belhaven,
Domings Robertum Dundas de Arniftoun, Jo-
annem Iome de Blackadder, & Joannem
Cockburn d7 Ormiltoun, Aff:fferes.

Cura legitime affirmata.

The faid Day, the fwid Earl of Londenn, Lord
Belbaven, &c. produced the A& of her Majelty’s
Privy Council above-mentioned, appomnting them
to be the Affeflors to the faid Judge,

Thereafter the fard Affeffors rook the Oath of

Allegiance and figned the fame, with the Affurance,
and took the Oath de fideli adminiflratione, and were
thereupon admitted and received.

Intran, .
Captain Thomas Green, Commander of the Ship
called the Horcefter, now in Brantifiand Harbour.
Captain
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Capt. Fobu Madder, chief Mate of the faid Ship,

obi Reynolds, fecond Mate of the faid Ship.

Thomas Linftead, Affitant to the deceafled Super-
cargo of the faid Ship. o

Fames Burn, Boatfwain of the faid Ship the #7or-
cefiets

Fames Sympfon, Gunner.

Andretw Robertfon, Gunner’s-Mate,

Fobu Brucklie, Seaman.

George Kitchen, Staman,

Henry Keigle, Carpenter,

Samuel Urlines, his Mate,

George Haines, Steward of the faid Ship,

Daniel Stringman, Cook.

Samuel Wilcocks, Chyrurgeon’s Mate,

George Glen, Seaman there, *

Henry Barnes, Seaman there,

Alexander Taylor, Seaman there.

And Fobis Bannantyne, Seaman there.

All of them indiéted and accufed at the Inftance
of Mr. Alexander Higgins, Advocate Procurator-Fif-
cal to the High Court of Admiralty, for the Crimes
of Piracy, Robbery, and Murder, in Manner men-
"~ tioned in the two feveral Indiétments
raifed againft them * thereanent, and
whereof 4 the Tenor follows : Cap-
tain Thomas Green, Commander of the
Ship called the #orcefler, now in
Bruntifland Harbour, Captain Fobn Madder chict
Mate of the faid Ship, Jobs Reynolds {econd Mate
of the faid Ship, Thomas Lizftead Affiftant to the
deceas’d Supercargo of the faid Ship, Fames Buri
Boatfwain of the faid Ship, Fames Sympfon Gun-
ner of the faid Ship, Audrew Robertfon Gunner’s
Mate, Fobr Bruckliz Seaman there, and George
Kitehen Seaman there, all Prifoners 4
You, and * ilk one of you are accufed
and indicted at the Inftance of M.
Alexander Higgins, Advocate Procurator-Fifcal to
the High Court of Admiralty, of the Crimes of
Piracy, Robbery, and Murder, in manner after-men-
tioned, wiz. That by the Law of God, the Laws
of Nations, of this, and of all well govern’d Realms,
the Crimes of Piracy, Robbery, and Murder, are pro-
hibited, under ali highelt Pains 5 and that by the
Laws of this Realin, the faid Crimes are prohibit
under Pam of Death, and 4-Efchear of
Moveables, NevertDelsfs it is of Ve-
rity, that Captain Thom:as Green, Com-
mander of the Ship called the Z%reefier, now in

Bruntifland Farbour, and his Crew,
* O comtrive are guilty, ™ Artand Partof the faid
tng and af-  Crimes, or one or other of the fame,
i in fo far as the fuid Captain Thomas or

his faid Crew, having failed from Eng-
l21id, in the faid Veflel the /Porecffer, upon Pretence
of Merchandizing towards the Eaf-Judies 5 the fore-
faid Captain, and his faid Crew belonging to the
faid Veflel, did, upon one or other of the Days of
the Months of February, March, April, or May,
in the Year 1703. rencounter, or meet with ano-
ther Ship ar Veflel, failed by its own Men or Crew,
upon the Coalt of Malabar, near Calecute 5 and the
faid Veffel bearing a red Flag, and having Englifh
or Scots aboard, at leaft fuch as fpoke the Englifk
Language ; the faid Captain hamas Green and his
Crew, after fome * Intercommuning
with them, did, without any lawful
Warrant, orajuft Caufe, attack the
faid other Veflel, or Ship, while expeéting no fuch
Yreatment 5 and invading her firlt by their Slovp,

¥ Coneormn
the fame.
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which they had manned with Guns and other Arms
for that Purpofe, they fell upon the faid other Vel-
fel in an hoftile Manner, by fhooting of Guns and
otherways 5 and after fome Time fpent in Fighting
aganft her by their Sloup, and partly by the ap-
proaching of the faid Thomas Greei’s Ship the
Worigller, they overcame, and boarded the faid
other Veflel, and having feized their Men, they
killed them, and threw them overboard, and then
carried, or caufed to carry away the Goods that were
aboard the faid other Veflel, to their faid Ship the
Worcefler 5 and then difpofed upon the faid Ship,
by felling lier a Shore on the faid Coalt,  Which
Crime, being a wicked Piracy committed by Sur-
prize in Parts fo remote, and probably with all ihe
Caution the Committers could ufe for concealing
thereof, and lor preventing Difcoveries, comes now
to be difcovered in the feveral Parts and Circum-
ftances of the Adtion, and by fuch as were prefent
thereat 3 which being all conjoyn’d, docs make up
and infer the forefaid Crime objefted, and are as
follows, wiz. That the forefaid Rencounter and
Fight betwixt Capt, Green and his Crew, and the
faid Veflel the #orceffer, and the forefaid other Vef-
fel taken by her, happen’d on the faid Coaft as
above: Likeas, at the fame Time, one or more of the
faid Ship the Worcgfter, her Crew being on Shore,
and at fome diftance from the Sea, heard the faid
Shooting, which brought the faid Perfons to the
Shore, where they, at leaft the Chyrurgeon of the
faid Ship the Z7orcefter one of them, faw her riding
at a good Diftance from the Shore upon her Birth
(as they fpeak)} and having the cther Ship at the
Stern, as it were tied or towed to her, as being the
Veflel they had mafter’d or overcome, as fuid s,
Likeas, the faid Chyrurecon did fee the Boat be-
longing to the faid Ship the Wercefter coming a-
thore from her, and the Chyrurgeon
+demandingatluchoftheCrewaswere  + 4fing.

in her, what had brought them a-

fhore: They anfwer’d that they had been Bufing
(a Sea-Term ufed for fitting and trimming a Ship for
fighting) and they had drunk, fpilr, or ftaved all
their Water, and they were come for 2 new Sup-
ply ¢ And when a hetle Time thereafter the faid
Chyrurgeon went aboard the faid Ship the 77er-
cefler, he pereeived the Deck thereof lumberd and
cover’d, and in a confufd Manner, with Balls,
Boxes, and Goods ; whereof when he afked the Rea-
fon, Fobun Madder, oneof the ¥ Pan-

nels, and a principal Actor in the 'n- ¥ Perfons in-
aagement, anfwer’d, Damis you, what  @éed

have you to do lo enquire, mcddle with

your Plaifter-Box,  And when the Chyrurgeon went
down to his Station and Cheft, he called for one of
the Blacks Awionto Ferdinande, and one Duncan
Jokay now dead, and another in order to drefs
them 3 but when he afked what way they came by
their Wounds, they declined to anfiver ; whercupon
the Chyrurgeon refufing to drefs them, if they would
not tell him how they got their Wounds, the faid
Yobis Madder came to the Chyrurgeon in a Paflion,
and afked what was his bufincfs to afk fo many
Queftions, when he did fee the Wounds fo plain be-
fore him, calling him a Blockhead for not drefling
them ; and at length the Conteft was fo warm be-
twixe the faid Madder and Chyrurgeon, that AMad-
der charged him to afk no more Queftions, anc,
he charged the Men wounded, not to anfwer a
Word : And further ordered him back to the
Shore, which the Chyrurgeon was forced to comply

with; where the Chyrurgeon meeting with Francifeo
de
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de¢ Olivera the T Linguifter, afked

t Interpreter. - him whether he faw any of the /7or-
cefter’s Men that had carried the fore-

faid Ship fo taken into Keilon River, and the Lin-  f

anifter anfwered, that he had not, but that they
were fome of the #Worcefter’s Company, who as {oon
as they had brought her in and made her faft, took
their Boat and went directly on Board : The Ship
taken being carried into Keilon River as faid is, where
the was left with herYards and Top-mafts down, all
unrigged : And the faid Lingufter told the Chyrur-
aeon further, that one Coge Commodo complained he
had bought the faid Ship taken too dear 5 whereby it
appears that the faid Ship taken by Violence, was
fold in manner aforefaid,  Likeas, for further Evi-
dence of the faid Piracy, fince the Time that Fobun
Reynolds one of the Pannels was feized with the reft,
for his Acceflion thereto, there was found a Letter
wrote to him by one Sarzh Newlands, bearing Date
Fanuary the Gth, wherein the tells him, That the’ be
bad been bafely wwicked, yet fbe fhould be forry to hear be
were guilty of any thisg that might bring bim to the
Gallows 5 and therefore advifes bim lo confefs 5 ad-
ding, that in bis own Lelter which fbe bad feen, be
fays, That fome of their Men bad bafely confeffed
(which fays he) fmplies that they were guilty,  And
when Reynolds was queltioned upon his Leetter, he
acknowledged that he had wrote a Letter to his
Wife the faid Sarab’s Sifter, which had occalioned
her writing; the faid Letter to him 5 and thereupon he
produced the Copy of the faid Letter to his Wife,
which agrees with what Sarab fays, as the faid Copy
and Sarab’s Letter both put in the Clerk of the Ad-
miralty’s Hands, to be feen by the Pannels, bear.
And further, George Haines one of the Crew of the
faid Wereefter, fince bis coming to Scotland, and
when at Brantifland, being afked by
one Tames Wilkie, Taylor, 4 Burgefs
of Ldinburgh, fome Day in Offober Iaft,
about his Brother Audrcw Wilkie, who went Chyrur-
ocon in Captain Drummond’s Ship, it ever the faid
Haines had feen the faid Audrew Wilkie 1n his Voy-
age, he flew in a Paffion, and faid, what Devil was
bis concern with Captain Drummond ? Upon which
Fames Wilkie forbearing a little till he thould be
calmer, afked the faid Haines, whether he had heard
or feen any Scofs Ship coming to or from the Eaft- fi-
dies during theirVoyage ¢ Haines anfwered, that when
they were upon the Coaft of Malabar, & Duich Ship
informed them, that one Capt, Diwmmond, coms-
manding a Scots Ship, and having a Sloop in Com-
pany, was turned Pirate,  Upon which Haunes and
they manned their Ship to be in readinefs, but faw
him not 5 only a little thereafter Haines added, that
he had in his Cuftody, the Tume the faid Ship the
Worcefter was feized, which he would not have fallen
into the Seizer’s Hands for twice the Value of the
Ship, but that he had thrown it over-board 5 adding
further, that there was {lill in the Ship what would
never be found by theSeizers, unlefs they pulled her
Board from Board, tho’ he knew wherc theThing lay.
Likeas, when after the faid Fames Filkie departed,
one Anna Scaton in Brantifland, did at his Delire fur-
ther enquire at Haines about Captain Drummond's
Ship ; he anfwered, that he faw they had a Delign
to pump him, but that they fhould not be the wiler
of him : At all which Paflages, Ken-
neth Mackenzic ¥ Indweller in Cannen-
gatewas aprefentWitnefs. Andche fard
AnnaSeaton didfurther tell the faid Kenireth Mackenzie,
that when fhe expoftufate with Haines for his being in
Paflion, as faid 15 5 he anfwered, that he knew more

'+ Citizen,

* Inbabitart.
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of Captain - Drummend than he would tell at that
Time 5 and that if the faid Andrew Wilkie was with
Captain Drammond, he would not be feen again, 4yd
urther, the fad Auna Sealon heard the faid Haines
own and declare their faid Wickednefs 3 and the and
William IFoed, one of the Gunners of her Majefly’s
Artillery, with onc Fobu Henderfen

1 Writer in Edinburgh, beingin Sep-  + Clerk for
tember Yaft, in Auna Seatoi’'s Mother’s  Lasv Buf-
Houfe, after having drunk one Health  #%*

or two the fad Haries,who was there

prefent, fell in a melancholy Fit, and exprefs’d him-
clf, That it's a Wender, that fince we did net fiuk af
Seay God doth 1ot make the Ground to fivallow us up for
the Wickednefs that bas been commitled during the laft
Voyage, on Board of that Old Bitch Befs, pointing to
Captain Green’s Ship.  And further, the fud Haines
faid, That if what the faid Foba Madder had done
in the fuid Voyage were well known, he deferved as
mwuch as his Uncle Madder met with at dmflerdam,
who was there burnt in Qil, for attcmpting to burn
their Ships. And when at another Time, the faid
Auna Seaton told Haiires, that fhe had an old Sweet-
Leart who went away with Captain Drummond, and
would gladly hear fome Tidings, whether he was
dead or alive 3 the faid Haines, who
was then a * Suiter to Aune Seaten, af-
fured her, fhe would never fee him
again, if he was in Drummond’s Ship.,
And for a further Confirmation of the
Truth of the faid Piracy, when a Committee of
Council was {ent to Bruatifland, to canfe Search and
unload the faid Veflel, it was found by the Skip-
pers and Seamen employed, that the Goods aboard
her were not ftow'd as Merchant Goods ufed to be,
but were found in the Hold in fuch Confufion, asit
taken by Piracy, and no otherways, Likeas, when
the faid Ship the /Forcefter was {ei1zed, the faid Fobn
Madder being queftion’d about Captain Drummond’s
Ship, he took out of his Pocket, or at leaft fhew’d
in his Hand, the Seal of the African Company,which
he could never lawfully have got. By all which,
they being joined and connected together (asa Dif-
covery of fuch aWickednefs practifed in fuch remote
Parts, and fo indultrioufly and obftinately endea-
vour'd to be concealed, deferves to be) the fame in
all the Points and Circumftances thereof, at ieaft fuch,
and fo many of them as are + relevant,
and are offered to be proven by a cu-
mulative Probation, doplainly amount
to fuch a plenary Evidence, as may
fully convince all impartial Men, that
the aforefaid Captain Green and his faid Crew, areall
and each of them guilty, Art and Pare, of the fore-
faid Crimes of Prracy, Robbery, and Murder, or one
or other of themabove charg’d ; which

being found by a Verdit of an Al 1 Fury.

fize before the Judgeof the Admiraley,

and the Lords Afleffors appointed by the Lords of
the Privy-Councii, the forenamed Perfons, and each
of them, ought to be punifhed by Sentence of the
faid Court, with the Pain of Death, and Confifca-
tion of their Moveables, to the Example and Terror
of others, to do or commit the like in Time coming.

* S*’l'.‘&".’-
f'mr!, or
F goer.

3 Cuffcient
10 ﬂ'fmr an
Indi&ment.

Additional Conclufion to the Indictment, at the Inflance
of M. Alexander Higgins Procurator-Fifeal to tve

Court of Admiralty, againft Captain Green, ¢,

HAT ;the Conclufion of the faid Indict-
ment given on Saturday the feventeenth

Inftant, bearing the Pain of Death, and of Efcherélt
an

Viz Fm
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and Confifcation of Moveables, fhould extend to the
icheat and Confifcation of the {aid Ship and Cargo,
by reafon of the forefuid Crime and Piracy 5 and
that the faid Captain Thomas Green, &c. thould an-
fwer to the forefaid Conclufion, as thus explained,
and extended to the Confifcation of the faid Ship
and Cargo, as in Cafe of Piracy, the
sth of March, which is the Day of
1 Compearance affigned to the faid
Pannels, or at lealt upon the 0, 7, 8, or g Days of
AMarch thereafter, as the true Import, or at lealt a
clear Confequent of the forefaid Crime and Indict-
ment given thereupon @ The Lift of
Witnefles and * Affizers remaining;
the fame, as fubjoined to the forefaid
principal Indi€tment.  Sic Subjeribitir

ALEXANDER HIGGINS,

+ ,'aepfa:-nf:rr.

¥ Jurers,

Enry Keigle Carpenter in the Ship called #7701
cefler, now in Bruntifland Flarbour, Samuel
Urlines his Mate, George Haines Steward of the faid
Ship, Daniel Stringman Cook of the faid Ship;
Samuel I¥1lcocks Chyrurgeon’s Mate, Georze Glenn
Seaman there, Heary Barnes Seaman there, Alex,
Tayloi Scaman there, and Fobn Bannantine Seaman
there 3 all of Captan Thomas Green Commander of
the f2id Ship his Crew : You, and ilk one of you are
accufed and indicted at the Inftance of Mr, Alex,
Higgins Advocate, Procurator-Iifcal to the High
Court of Admiralty, of the Crimes of Piracy, Rob-
bery and Murder, m Manner after-mention’d, viz.
That by the Law of God, the Laws of Nations, of
this, and of all other well-govern’d Realms, the
Crimes of Piracy, Robbery and Murder, are prohibite
under all higheft Pains: And thar by the Laws of
this Realin, the fuid Crimes are prohibite, under
Pain of Death, and Efcheat of Moveables. Newer-
thelefs, it 1s of Verty, that Captain Thomas Green
Commander of the Ship called the Zsrcefter, now in
Bruntifland Harbour, and his Crew, are guilty, Art
and Part, of the faid Crimes, or one or other of the
Seamen, n fo far as the faid Captain Thowias, or his
jaid Crew, having failed from England 1n the faid
Vefiel the #oreefter, upon Pretence of Merchan-
izing towards the Eqff-Tudies, the forefaid Captain
and his faid Crew belonging to the faid Veffel, did
upon one or other of the Days of the Months of Fe-
bruary, March, April or May, inthe Year 1703, ren-
counter and mect with another Ship orVeflel, failed
by 1ts own Men or Crew, upon the Coaft of Malabar
near Calecute 5 and the faid Veflel bearing a red Flag,
and having Euglifh or Scots aboard, at leaft {uch as
ipoke the Euglifh Language, the faid Captain Thomas
Green and bis Crew, after fome intercommuning
with them, did without any lawful Warrane, or juft
Caufe, attack the faid other Veffel or Ship, while
expecting no fuchTreatment 5 and invading her firlt
by their Sloop, which they had manned, and fur-
tifhed with Guns aind other Arms for that Purpole
They fell upon the faid other Veflel in an hoftile
Manner, by thooting of Guns and otherways 3 and
after fome Time fpent in fighting againft” ber by
their Sloop, and partly by the approaching of the
fud Thomas Greenw'’s Ship the Worcefter, they over-
came, and boarded the faid other Veflel, and having
feized their Men, they killed them, and threw them
over-board, and then carried, or caufed to carry
away the Goods that were aboard of the faid other
Vellel to their faid Ship the Worcefter, and then dif-
poled upon the faid Ship, by felling her athore on
the faid Coaft. Which Crime being a wicked Piracy,
committed by Surprize in Parts fo remote, and pro-

Jor Piracy.
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bably with a!! the Caution the Committers counld
ufe for concealing thereof, and for preventing Dif.
coveries, comes now to be difcovered in the feveral
Parts and Circumftances of the Acion, and by fuck
as were prefent thereat : Which being all conjoyned,
does make up and infer the forefaid Crime obje&ted,
and are as follows, viz, That the forefaid Ren-
counter and Fight b:tween Caprain Greeis and his
Crew, and the faid Veflel the 7orcefter, and the
forefaid other Veflel taken by her, happen’d on the
faid Coaft as above: Likeas, at the fame Time, one
cr more of the faid Ship the #orceffer, her Crew
bemg on Shore, and at fome Diftance from the
Sea, heard the faid fhooting, which brought the faid
Perfons to the Shore, where they, at leaft the Chy-
rurgeon of the faid Ship the #orcefler one of them,
faw her riding at a good Diftance from the Shore
upon her Birth (as they fpeak) and having the other
Ship at her Stern, as it were tied or towed to her, as
being the Veffel they had mafter’d or overcame, as
faid is.  Likeas, the faid Chyrurgeon did fre the
Boat belonging to the faid Ship the #arceffer com-
ing afhore from her, and the Chyrurgeon demand-
ing, at fuch of the Crew as were in her, what had
brought them afhore? They anfwered, that they
had been Bufking (a Sca-Term, ufed for fitting and
trimming a Ship for fighting) and that they had
drunk, fplic or ftaved all their Water, and they were
comne for a new Supply ;5 and when a lile Time
thereafter the faid Chyrurgeon went aboard the faid
Ship the Wercefler, he perceived the Deck thercof
lumber’d and coverd, and in a confuled Manner
with Balls, Boxes andGoods; whereof when he afk’d
the Reafon, Fobn Madder one of the Pannels, and a
principal Actor in the Engagement, anfwer’d--Damu
you, what bave you to do to enguire, meddle with your
Plaifter- Box, And when the Chyrurgeon went down
to his Station and Cheft, he called for one of the
Blacks Aitonio Ferdinands, and one Duncan Mackay
now dead, and another, in order to drefs them; but
when he afked whatwaythey came by theirWounds,
they declined to anfwer: Whereupon theChyrurgeon
refufing to drefs them, if they would not tell him how
they got their Wounds 5 the fad Fohn Madder came
to the Chyrurgeon in a Paffion, and afked what was
his Bufinefs to afl fo many Queftions, when he did
fee the Wounds fo plain before bim ? Calling him a
Blockhead for not dreffing them. And at length the
Conteft was fo warm betwixt the faid Madder and
Chyrurgeon, that Madder charged himto afk no more
Queftions, and he charged the Men wounded not to
anfwer a Word : And further, order’d him back to
the Shore, which the Chyrurgeon was forced to com-
ply with, Where the Chyrurgeon meeting withFrair-
cifeo de Olivera their Linguifter, afked him, whether
he faw any of the 7Porcefler’s Men, that had carried
the forefaid Ship fo taken, into Keifon River? Ana

the Linguifter anfwered, that he had not 5 but that

they were fome of the 77 oreefter’s Company, who, as

foon as they had brought her in, and made her faft,
took their Boat, and went direétly on board : The
‘Ship taken being carried into Keilon River, as faid is,

where fhe was left, with her Yards and Top-Maits
down, all unrigged. And the faid Linguifter told
the Chyrurgeon further, That one Cogo Commodo
complained he had bought the fud taken Ship too
dear ;3 whereby it appears, that the faid Ship taken
by Violence, was fold in Manner forefaid,

Likeas, for further Evidence of the faid Piracy,
Gince the Time that Fobn Reynolds, one of the Pan-
nels, was feized with the reft, for his Acceflion there-

to; there was found a Letter wrote to him by one
Sarab,
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Sarab Newlands, bearing Date the 6th of Fauuary
wherein fhe tells him, That tho’ he had been bafely
wicked, yet fhe thould be forry to hear he were
guilty of any thing that might bring him to the
Gallows: And therefore advifes him to confefs ; add-
ing, That in his own Letter, which he bad feen,
he fays, that fome of their Men had bafely confefled 5
which, fays the, implies, that they were guilty.
And when Reynolds was queltioned upon his Leter,
he acknowledged that he had wrote a Letter to his
Wife, the {a1d Saral’s Sifter, which had occalioned
her writing the faid Letter to him : And thereupon
he produced the Copy of the faid Letter to hisWife,
which agrees with what Sarabh fayss as the fad
Copy, and Sarab’s Letter (both put in the Clerk
of the Admirally's Hands, to be feen by the Pan-
nels) bear, |

did further : George Haines, one of the Crew of
the faid Aorceffer, fince his coming to Scotland, and
when at Bruwtifland, being afked by one Fames
i71ikie, Taylor, Burgefs of Ldinburgh, fome Day in
Ociober lalt, about his Brother Andrew Wilkie, who
went Chyrargeon in Captain Drummend’s Ship 5 if
ever the faid Haines had feen the faid dudrew Halkie
In his Voyage? He flew in a Paflion, and faid,
IWhat Devil was bis Concern with Captain Drum-
mond ? Upon which, Fames ilkie forbearing a
little, oll he thould be calmer, afk’d the faid Taines
again, Whether he had heard or feen any Scots
Ships, coming to or from the Zaft-Tudies, during
their Voyage? Haines anfwered, That when they
were upon the Coatt of Malabar, a Dutch Ship in-
form’d them, That one Captain Drummond, com-
manding a Scofs Ship, and having a Sloop in Com-
pany, was turn’d Pyrate : Upon which Haines {aid,
they mann’d their Sloop to be in Readinefs, but faw
him not: Only a lile thereatier Haines added,
That he had in his Cuftody the Time the faid Ship
the HWoreefter was feized, which he would not have
falien into the Seizer’s Hands for twice the Value of
the Ship; but that he had thrown it overboard :
Adding further, That there was ftill in the Ship
what would never be found by the Seizers, unlefs
they pull’d her Board from Board, though he knew
where the Thing lay.

Likeas, when after the faid Fames WV ilkie’s Depar-
ture, one Amna Seaton did, at his Defire, further en-
quire at Haines about Captain Drummond’s Ship 3 he
an{wered, That they had a Defign to pump him, but
that they fhould not be the wiler of him. At all
which Paffages, Kenneth Muckenzie, an Indweller in
Cannongale, was a prefent Witnefs, And the faid
Auna Seaton did further tell the faid Kewneth Mac-
keizie, ‘That when fhe expoftulat with Haines for his
being m a Paffion, as faid 1s ; he anfwered, That he
knew more of Captain Drummond than he would tell
at that Time: And that if the faid Audrewo Wilkie
was with Captain Drummend, he would not be feen

again,

And further, The faid Auna Seatons heard the faid

Haines own and declare their faid Wickednefs, And
fhe, and #¥lliam Wood, one of the Gunners of Her
Majefty’s Artillery, with one fobu Heuderfon Writer
m Edinburgh, being in September 1alt at dina Seaton’s
Mother’sHoufe ; after having drank aHealth or two,
the fatd Haines, who was there prefent, fell in 2 me-
lancholy Fit 3 and expref’d himlelf, That it's a won-
der that fince ave did not fiitk at Sea, God doth iot make
toe Ground to fwallows us up, for the Wickednefs that

bas been committed during the laft Foyage on Board of

- that Old Bitch Bifi 5 pointing to Captaih Green's
Ship, And further, the faid Haines (aid, That if
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what the faid Fobn Madder had done in the fiig
Voyage were well known, he deferved as much ag
his Uncle Madder met with at Amflerdam 3 who was
there burnt in Qil, for attempting to burn theyr
Ships. And when, ac another Time, the faid fung
Seaton told Haines, That he had an old Sweet-hearr
who went away with Captain Drummond, and would
gladly hear fome Tidings whether he was dead oy
alive, The faid Haines, who was then a Suitor of
Amna Seaton’s, aflured her, fhe would never fee him
again, 1f he was in Drummond's Ship.

And for a further Confirmation of the Truth of
the fatd Piracy, when a Committee of Council was
fent to Bruntifland, to caufe Search and unload the
fard Veflel 5 1t was found, by the Skippers and Sca-
men employ’d, that the Goods aboard her were not
ftowed as Merchant Goods ufed to be; but were
found in the Hold in fuch Confufion, as if taken by
Piracy, and no otherways, Lskess wvehen the faid
Ship the Worceffer was feized, the faid Yobn Madder
being queftion’d about Captain Dyummond’s Ship s
he took out of his Pocket, or at leaft fhewed in his
Hand, the Seal of the African Company 5 which he
could never have lawfully got.

By all which, they being joined and conneflel
together (as a Difcovery of {uch a Wickednefs prac-
tifed 1n fuch remote Parts, and fo induftrioufly and
obftinatcly endeavour'd to be concealed, defervesto
be) the famen, in all the Points and Circumftances
thereof 5 at leaft fuch, and fo many of them as are
relevant, and are offer’d to be proven by a cumula-
tive P’robation 3 do plainly amount to fuch a plenary
Evidence, as may fully convince all impartial Men,
that the forefaid Captain Green and his faid Crew,
are all and each of them guilty, Art and Part, of

the forefaid Crimes of Piracy, Robbery and Murder,
or one or other of them above charged, Which be-

ing found by a Verdi€t of an Aflize before the Judge
of the Admiralty, and the Lords Afleflors appointed
by the Lords of Privy Council 5 the forenamed Per-
fons, and each of them, ought to be punifl’d by
Sentence of the faid Court, with the Pain of Death,
and Confifcation of their Moveables ; to the Exam-
ples, and Terror of others, to do or commit the jike

in Time coming,

Additional Conclufion of the Iudisiment, at the Inflance
of Mr. Alexander Higgins, Procurator-Fifeal to
the Couit of Admiralty, againft Captain Thomas
Green, &,

HAT the Conclufion of the faid Indiét-
ment given on Safurday, the Seventeenth
Inftant, bearing the Pain of Death, and of Efcheat
and Confifcation of Moveables, thould extend to the
Efcheat and Confifcation of the faid Ship and Car-
g0, by reafon of the forefaid Crime of Piracy : And
that the faid Captain Thomas Green, &c. fhould
anfwer to the forefaid Conclufion, as thus explain-
ed, and extended to the Confifcation of the faid Ship
and Cargo, as in the Cafe of Piracy, the forefaid
Fifth of March, which is the Day of

* Compearance affigned to the faid * Appearance.
Pannels, or at leaft upon the 6th, 7th,

§th, or gth Days of March thereafter 3 as the true
Import, or at leaft a clear Confequent of the forefuid
Crime and Indi€tment given thereupon: The Litt
of Witnefles and Aflizers remaining the fame, as
fubjoined to the forefaid principal Indiétment.

Sic fubferibitur,

ALEXANDER HIGGINS.

PURSUERS.

Vi,
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PURSUERS.
Mr. Alexander Higgins, Procurator Fifcal.,
Sir Fames Stuart, her Majelty’s Advocat.
Sit David Dalrymple, and Mr., William Carmi-
chael, her Majefty’s Sollicitors.
Sir Patrick Home.
Sir Gifbert Eliot.
Mr. Francis Grant,
Advocats,

Procurators in DEFE N CE.

Sit David Cunningbam.
Sir David Thoirs.
Sir Walter Pringle.
My. David Forbes.
Mr. George Alexander,
Mr. Fobin Spotfwood.
Mr. Fobn Elpbinfion.

Advocats.

The Procurator-Fifeal declared ju-

e had mthing dicially, he * pafled from Samuel Ur-

againft lines, Carpenter’s-Mate of the Ship

the WWorcefler, Henry Barnes Seaman,

and  Daniel Striugman Cook of the fud Ship ;
whereupon they were difmiffed from the Bar,

Alexander Higgins.

Her Majefty’s Advocat for the Pur-
i Timeof Pro- {uers craved, that the T Dyet againit
feeution. CaptainThomas Green and others, con-
cained in that Indi&ment with him,

might be continued,

It was objuted by the Pannel’s Procurators, that
the Dyet could not be continued againft them ; be-
ing contrair to the A& of Parliament for preventing
wrongus Imprifonment, and contrair to an exprels
Claufe therein,

Tt was replied for the Purfuers, that the A&t of
Parliament is opponed 3 which only requires the
Dyet of the Trial to be fixed within fixty Days
after Intimation, which was done ; but then allows
to the Purfuers to infift, and to the Judge to de-
termine by a final Sentence, within forty Days, if
before the Lords of Jufticiary, and thirty Days, if
before any other Judge,

Which Objetion, with the Anfwers and Replies
made thereto, being confidered by the
Fudge and Affeffors, they * repelled the
Objetion, and continued the Dyet againft
the faid Captain Green and others, con-
taiied in ihe Indictment againft bim, il Wed-
neiday next at Nine of the Clock 5 and ordain-
ed the Pannels to be carried back to Frifon.

* reedicd, or
LU= :r.r.-.‘:f.

JAMES GRAHAM, L P. 4.

It was alledg’d by the Procurators
for the Pannels, that the Crime * libe]-
led being alledg’d to be committed
upon the Coaft of Malabar, and by Engliffimen ; they
ought to be remitted to be tried in England 3 and
cannot be judged by the Judge of the High-Court
of Admiralty and Affeflors, who are not Judges
competent,

The Procurator-Fifcal and Puriuers Procurators
anfwer’d, That they opponed the At of Par-
liament, 1681, which founds the Admirals Jurif-
di¢tion in the Cafe libelled : Declaning exprefly,

Vor. V.

* l‘fﬂﬁﬁﬁ{.
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That the Higls Admiral bath the fole Privilege and
Jurifdiftion in all Maritime and Sea-faring Canfes,
Foreign and Domeftick, whether Civil or Criminal
whatfoever, within this Realm 5 and over all Perfons,
as they are concerned in the fame: And that be is

his Majefly's Lieutenant and Juftice General upon the
Seas, &c,

Which * Alledgeance and Anfwer, * Alegation.
with the other Repliesand + Du- 4 further An-
plices, being confidered by the Jwer
Tudge and Affeffors 5 they re-
pelled the Alledgeance in refpeft of the An-
Jwer s and found that the Fudge Admiral
and Affeffors are competent and
proper Fudges, o || cogpnofee | inquire inta.
and determine in the Cafe and

Crimes libelled.

JAMES GRAHAM, LP. 4

HE Grounds of the Indi@ment, at the In-
{tance of the Procurator-Fifcal, againtt Hen-
7y Reigle, George Haines, Samuel Fvlcocks, George
Glen, Alexander Taylor, and Fobu Bannantyne here
prefent, being fully debated vivd woce: The Judge
of the High-Court of Admisalty and Affeffors con-
tinue the Dyet, at the faid Mr, Alexander Higgins's
Inftance, againft the faid Henry Keiple, and other
Pannels above-named, till Tuefday the 13th Inftant,
at Nine a-Clock in the Forenoon ; and
ordain both Parties to give in their ® In-  * Pleas, or
formations betwixt and that Time ; 2&r¢.
the Purfuer to give in his betwixt and
Thurfday next at Twelve a-Clock of the Day ; and
the Pannels to give in theirs berwixt and Saturday
next, at Twelve Afternoon thereafter 3 in order to
be recorded in the Court-Books: And ordains the
Affizers and Witnefles to attend then, and at the
other Dyet upon Wednefday next, a-
gainft Captain Green and others, * 1lk  * wery.
Perfon under the Pain of one hundred

Merkss and the Pannels to be carried back to the
refpective Prifons.

YAMES GRAHAM, 1. P. A,
CURIA JUSTICIARIA, Supreme

Curie Admiralitatis tenta in Pretorio, vel no-
va Domo Seffionis Burgi de Edinburgh, fepti-
mo Die Menfis Martii, 1705, per Judicem
difle Curie, & per Honoratiffimos Viros, Jo-
annem Comitem deloudoun, Joannem Domi-
aum de Belhaven, Dominos Robertum Dun-
das de Arneftoun, Joannem Home deBlack-

adder, & Joannem Cockburn dz Ormiftoun

Affeffores.

Curia Legitime Affirmata.

Intran,
Captain Thomas Green, Commander of the Ship call-
ed the Worcefler, now in Bruntifland Harbour.
Captain Fobn Madder, Chicf-Mate of the faid
Ship.

Fobn Reynolds, Second-Mate of the faid Ship.

Thomas Linfleed, Affiftant to the deceas’d Super-
Cargo of the faid Ship.

Yames Burn, Boatfwain of the faid Ship,

Fames Simpfon, Gunner.

Andrew Robertfon, Gunner’s-I¥ate,

Fobn Bruckley, Seaman,

George Kilcken, Seaman.

Ecee Al
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All of them indi&ed and accufed at the Inftance
of Mr. Alexander Higgins, Advocat, Procurator-
Fifcal to the High-Court of Admirally; for the
Crimes of Piracy, Robbery and Murder, n Manner
mentioned in the Indi€ment raifed againft them
thereanent, before infert in the Coust holden the

fth of Mareh Inftant.

PURSUERS.
Mr. Alexander Higgins, Procurator-Fifcal.
Sir Fames Stuart, her Majefty’s Advocat. |
Sir David Dalrymple, and Mr. William Carmi-
chacl, her Majefty’s Sollicitors.
Siv Patrick Fome.
Sir Gilbert Elot,
Mr. Alexander Mackleod,

Mz, Francis Grant.
Advocats.

Procurators in DEFEN CEL.

Sir David Thoirs,

Sir Walter Pringle,

Mr, David Forbes.

Mr. George Alexander.

Mz, Fobn Elphinflos.

Mz, Fobn Spotfword.
Advocats.

The Grounds of the Indi€tment at the Inftance of
the Procurator-Fifcal, againft Captain Green and
other Pannels here prefent, and the Reafons why

Fobu Reyuolds, one of the Pannels,who
* Plea of De- 152 Witnefs cited in the * Exculpation,
Sence. at the Inftance of the other Pannels,

fhould be tried firft upon the Libel, to
+ abfolvd, or  theeffelt, thatif + affoilzied, he may
acquitted, be adduced as a Witnefs for the faid

other Pannels in the forefaid Exculpa-
tion, being debated viva wace. 'The Judge of the
High-Court of Admiraity, and Afleflors, continue
the Dyet at the faid Mr, dlexander Higgins’s Inftance
againft the faids hail Pannels, till Tuefday the thir-
teenth Inftant, at Nine a-Clock in the Forenoon :
And ordains both Parties to give in their Informa-
tions betwixtand that Time 5 the Purluer to give in
his betwixt and To-morrow 5 and the Pannels to
give in thers berwixe and Satwrday thercafter, in or-
der to be recorded in the Coure-Books : And ordains
the Aflizers and Witneffes to attend with ilk Per-
{on, under the Pain of two hundred Merks ; and

the Pannels to be carried back to Prifon.

YA, GRAHAM, 1. P. A.

B

*INFORMATION

* Plea, or Bricf.

For Mr. Alexander Higgins, Procurator-Fif-
cal of the High-Court of Admiralty:

AGAINST

Captain Thomas Green, Commander of the 2or-
cefer, and his Crew and Complices,

Here being two ™ Libels raifed

before the High-Court of Admi-
ralty, and the Lords Afleffors appointed by the
Lords of Privy-Council, both at the Inftance of the

* IndiBment.
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faid Mr, Alexander Higginsy but the firft againtt
Henry Reigle, Carpenter in the Ship called the 747,
cefler, now n Bramtiflund Harbour 5 Samwel Urline,
his Mate 5 George Haines, Stewart ol the fajd
Ship 3 Dairiel Stringman, Cook in the faid Ship ;
Samuel Wilcocks, Chyrurgeon’s Mate 5 Gesrge Glen,
Seaman there 5 Heury Baryes, Seaman there; A-
lexander Taylor, Seaman there; and Fobn Ballai-
tyne, Seaman there: And the fecond againft the
fud Captain Thomas Green, Commander of the
fard Ship the Worcefler ; Cuptain Fobu Madder,
Chief Mate of the faid Ship 5 Fobn Reynolds, Se-
cond Mate of the faid Ship ; Thomas Linflead, Af-
fittant to the deceas’d Supercargo of the faid Ship ;
Fames Burn, Boatfwain of the faid Ships Fames
Simpfon, Gunner of the faid Ship 3 Andrew Robers-
fon, Gunner’s Mate ; Fobu Brucklie, Seaman
there 5 and George Kitehin, Seaman there ;5 all Pri-
{oners,

Both the Libels being the fame, the Tenor there-
of prefixt to the Information is werbatiim conform
to the Indiétments on the preceding Pages, n the
Court holden the Fifth of March, 15035, aund
whereto this refers.

When the * haill forefaids Pannels
were brought to the Bar, and ihe
faid Libels read againft them 5 the Procurator-Fif-
cal declared, That he infitted firft upon the fieft
Libel, wiz. againft the faids Henry Keigle Car-
penter, Samuel Urlane, George Haines, Daniel String.-
many Samttel Wilcocks, George Glen, Henry Barne;,
Alexander Taylor, and Fehn Ballantyne 5 and alter
fome Debate moved by the Pannels Procurators,
that the Pannels having ufed the Method preferibed

* cohole.

~ by the Aét of Parliament, to bring chemielves to a

‘Trial within fixty Days, they ought now all of them
to be infilted againft 5 and it being anfiwered, That
all that the A& of Parliament required was, That
a Day fhould be fix’d for the Trial within fixty
Days after the Charge given for that Effe@, the fame
was done, and alfo the whole Pannels fo far infifted
agant, that their Libels were vead, which fully fa-
tisfies that Part of the Aét ; and that as to further
infifting, profecuting and concluding, the A& of Par-
liament allowed fourty Days further before the Com-
miffion of Jufticiary,and thirty Days before any other
inferior Judicature: So that the Procurator. Fifcal
might very well proceed againft thefe contained in
the firft Libel this Day, and continue thefe contain-
ed in the fecond Label till the next Court-Day.
The Lord High-Admiral repelled the forefaid Al-
ledgeance made for all the Pannels, and allowed the
Procurator-kifcal to infift againft thefe in the firft
Libel, the forefaid sth of March, and continued the
Dyet againft thefe in the fecond Libel, il the 7th
of the faid Month,

It was then alledged for thefe in the fisft Libel,
No Procefs, in regard the Crimes charged were li-
belled to have been done in the Eaff-Indies in Mals-
bar, far without the Scarifh Seas, nor was there any
Accufer either of the Owners of the Ship and Goods,
or of the neareft of Kin of the Perfons alledged,
Murder’d 5 fo that the Admiral was in competent
to this Trial 5 For the competentia fori
(Competency of the Court) * inCrimi-  » ¢ipinal
nals, betng founded either in the Jocns  Cages.
delicti (the Place where the Crime was
committed) or in the focus domicilii (the Place of Ha-
bitation of the Pannels) or in the locus originis ( Place
of Birth) neither of thefe could be fubfumed upon
n this Cafe : The Panncls Englifomen and Strangers,

and the Crimes libelled to have been committf_:d
in
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in the FEaff-Iudies, as faid 5. And
* effo, that the Crime of Piracy may
be tried any where, where the Pirates
are found, yet that 1s only where the accufed are no-
wrioufly fuch. And farther, tho’ the Panncls could
be accufed here in Scotland, yet they
could beonly accufed beforethief Com-
mifiion of Julticiary, and not before
the High Admiral, whofe Juri{dicti-
on extends no further than the Seas within the Com-
P.}fs of her Majefty’s Sovereignty,

Toall which it is anfwer’d by the Purfuer. 1. That
though the Competency of the Judge in Criminals
he ordinarily faid, to be found either in loco deliéli
(the Place where Crime was committed) or i Joco
domicilii (Place of Flabitation of the Delinquents)
or 71 foco orizinis (the Place of their Birth) yee there
15 a fuperior Confideranion, and that is the locas de-
prebeifionts (Place where they were taken) where
the Criminal is found and deprehended, which doth
{5 over-rule in this Matter, thar netther the locis do-
micilii (Place ot Habitation) nor the
locits originis (Place of Birth) doth
found the Judges Competency, #ifi ib:
reus deprebendatur (except the Crimi-
nal be apprenended there),  And {o jt is chat here
the Pannels were and are deprehended, which hap-
pening, 1n the Caule of Piracy, a Crime againft the
I.aw of Nations, and which all Mankind have an
[ntercft to purfue,wherever the Pirates can be found :
The Procurator- Fifcal’s Interell to purfue is thereby
manifeft, and the Pannels being here deprehended,
cinnot decline the Admiral’s Jurifdiction as incom-
p.tent. 2. As to what is alledged, that the Pannels
re not libelled to be habitual and notorious Pirates,
but on the contrary, had and do produce a Commif-
fion, which frees them of thar Sufpicion.

I’s anfwer’d, That Piracy being

Voensind i T 1ibelled, a3 totheParucular charged,
i ndidmert.  even habitnal Piracy is thence pre-
fumed ;- but a fingle A& of Piracy Ji-

Lelled doth both give thePurfuer a fufficientTtle and
Interedt, and likeways founds the Admiral’s Jurifdicti-
on, it refpect the Panncls charged for Piracy are here
tound,  And 3. The Lord High-Admiral 1s moft
proper for this Cognition and Trial, becaufe by the
A& of Parliament, 1681, he1sdeclared
to be { Jullice-General upon the Seas,
which albeit 1t be limited inwardly to-
wards the Land, yet outwardly is not
limited 5 fo-that the Lord High-Admiral s there
declared to have the fole Jurifdiftion in all Mari-
time and Sea-faring Caufes, Foreign and Domeltick,
whother Civil or Criminal, within this Realm, and
over all Perfons, as they are concerned 1n the fame,
which asto the Seas and all Maritime Crimes what-
{ozver, makes the HighAdmiral Juftice-General, as
{aid 15, without Limttation ; and therefore it 15 in vam
for the Pannels to pretend, that if their Caufe be cog-
nefeible here, 1e mult at leaft be tried before the Com-
miffion of Jufticiary, fince the Lord High-Admiral
1 i1y this Cafe fully vefted with the Juftice-General’s
Power 3 and as for what may be the Cuftom of Eng-
luird, itdoth not concern, nor can be any Rule for us,

And the Lord High- Admiral and
Aefiorshaving “advifed theDebates,
{ dechining the  they repelled the Declinator 4, and
Jurifitizion of {ound the Court competent.
fie Luba . Thereafteriewas alledged for thefe in
the ArftLibel, T hat they were conveen-
e Il,as having been of CaptainGreen’s
Crew, and his Complices in the Crimes

# allowing.
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libelled 5 fo that he being theirCommander and Cap.
tain, they could not be put-to anfwer, unlefs the
Captain himfelf was infifted againft ; feeing firft, it
was obvious, that he being their Commander and
Captain, ought firft to be anfwerable. And fecond,
That they being under his Cominand, could not be
charged for any thing alledged done by them as his
Crew, unlefs he 'were firft tried, fecing thiat he might
have Defeaces both for himfelf and them,which pro-
bably they could not make for themfelves,. |

To which it was anfwered by the Purfuer, That
the Captain and his Crew were not '

1 conveened for any thing alledged  + brovghe 4:-
afted by him as their Captain, and by Jfore #be Lours,
them as his Crew, but were all con-

veened as Complices and focii (i e. Fellow-Crimi-
#als) and Partakers of the forefaid wicked Crimes
of Piracy, Robbery and Murder; which Crimes
as they could be warranted by no Commiffion or
Charater the Captain did or could pretend, fo
could they be as little warranted by their Condition
of being fubje to him as his Crew ; for here the
Saying holds, That they were all bic focti & faciius
quos inguinal equat, (1. e. they were Fellows in this
Cafe, and being defiled with the faid Crime, were i
that Refpect equal).  As alio the other

Maxim, That + Wrong-has no War- -t Zjufize.
rant; and therefore, {feeing that net-

ther the Captain’s Charaler, nor their Condition as
his Crew, could be pretended as a Defence either to
him or them ; and that the Libel of the forefaid
Crimes did charge them all, as being Secii, and to-
sether involved therein 5 and that without Queftion,
in the Cafe of fuch an Accufation for fuch horrid
Crimes,every one muft anfiver forhim-

{elf; theAlledgeance could not béfre-  + regarded,
fpefted, Befides that it was evident,

that if Captain Green, and thefe in the fecond Li-
bel, were all confefling and pardon’d 5 yet the, firft
Libel againt thefe of his Crew therein contained,
would {till lawfully proceed; and Captain Green
himfelf, and thofe joined with him in his Libel,
might be made ufe of as Witnefles againit thele
contained in the firft Libel, By all which it wasevi-
dent, that the Trial ought to proceed againft thefe
in the firft Libel, without refpect to che forefaid
dilatory Defence, This being the dilatory Defence
objefted againft the firft Libel, and

anfwered above ; and the T perempto-  § pofitiae.

ry Defences againft both Libels being

common and coincident, for the more clear Me-
thod ; the dilatory Defence proponed alfo for thefe
contained in the fecond Libel, with the Anfwers
thereto, are hereunto fubjoined.

The Dilatory then propofed for Captain Greex,
and others (in the fecond Libel) was, The fore-
faid Fobn Reynolds was conveened
and - impannelled with him 5 where-  + indided.
as it was acknowledged by the Pur- |
fuer, that Reyiolds was afhore the Time of the
Piracy, and other Crimes libelled to have been
committed by Captain Green, and the reft of his
Complices 5 whereby Reynolds appeared, even by
the Purfuer’s Acknowledgment, to be innocent.
Like as Captain Green and the other
Pannels, had raifed an - Exculpation,
and therein had cited Reymolds for a
Witnefs : So that according to the
Method practifed in Criminals, Cap- S
tain Green and the other Pannels had good Ground
to demand, that Reynolds might be frft tried,
and fo purged from being Socius Criminis (@
Lecez Fellow-

T @ Form of
Law for vin-
dicating any
Perfon.
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T Condition.  Fellpw-Criminal) and put in 1 Cale to
be a Wimefs, for the Captain and the
other Pannels, to prove their Grounds of Exculpa-
tion, For there could be nothing more reafonable,
as it was allo ordinary, than that when 2 Purfuer did
raife a Libel againft feveral Perfons (whereof fome
were imnocent, and might be Witneffes for the other
Criminals and Pannels) thefe other Pannels mighe
jultly crave,. that fuch as they alledged to be inno-
cent, might be firft tried and purged, and fo made
capable to be Witnefles ; fince otherways any mali-
cious Purfuer might include both the Defenders and
all their Witnefies in one Libel : And thus by mak-
ing the Witnefles Socii Criminis ( Fellowo-Criminals)

in the Libel, prejudge the Defenders of all their
Evidences and Defences.

'To which 1¢ was anfwer’d for the Puorfuer, That
he acknowledged, that when fuch a Courfe was
taken, to include both A&ors and Witnefles in one
Label, with a Defign to make the Witnefles (which
the Actors were to ufe Socii Criminis, Felfsio-Crimi-
#als) and o to deprive the Actors of their Defence,
and theProbation thereof; thele Adors
might, and were allowed to - conde-
fcend upon thofe whom they intended
(o ufe as Witnefles, and ac the fame Time to pro-
pofe a Ground of Exculpation for them ; and fo
crave ‘that they might be firft tried upon the fore-
faid Ground, to the effect that if thercupon acquit,
they might be 1n Cafe to be Witneffes. Bur this
could never be pretended to by any of the Pannels:
Yor an antecedent Trial of fuch of their Socii as they
alledged were innocent, and to be their Witmeffes
unlefs at the fame T'ime the Pannels did condefcend
upon the Ground of their Innocence, or upon the
Ground of their Exculpation, wherevpon they de-
fired them to be firft tried: For otherways there
could be nothing more groundlefs, and (in effet)
manifeltly tending to elude all Criminal Proceeding
againft Complices of the fame Crime, than to allow
any of them at Random to crave others to be firft
tried 3 and fo the Trial to proceed of one fingle
Perfon after another, until all thould
be - affoilzied. Whereas the true and
plin Method was, and is, That the
Purfuer infifts againft fuch as he
pleafes, either fingly or jointly ; and
unlefs fome |} Speciality be alledged,
why the Trial of one thould proceed
before the ‘T'rial of another, it never was, nor
could be left to the Arbitriment of the Pannels.
And thus it was practifed in all the Inftances al-
Jedged by the Pannels, of rying fuch as were im-
pannclled for Secii Criminis (Fellowo-Criminals) to
be firlt purged, in order to beWitneffes, viz. That
the fame was never allowed, unlefs fome Ground of
Exculpation was pofitively alledged for clearing of
their Innocence.  And therefore, unlefs Captain
Green, and the other Pannels, will pofitively offer
to prove, that Reynolds (whom they would have firft
tried) was alibi (elfewbere) and not prefent in the
Action ; their arbitrary Demand of having him
tried m the firt Place, without any Reafon af-
figned, cannot be regarded. Which Debate being
heard, the Lord High-Admiral and
Affefiors t fuperfeded to give An-

t name.

+ acquitted,

Ii S peeial

Caufe.

't delay’d.

fwer, until the Defenders fhould give-,

in their other Defences, and all fhould be informed

upon together,
Thele being the Preliminary Defences, feparate-

iy proponed by the Perfons conveened in the firlt
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and fecond Libelss the following Defences were
proponed in common, by the Defenders in bogh
Libels.

And 1. That the Libel was informal and infufii-
cient, as being too general and indefi-
mt., And 2. That it did not T conde-
fcend upon Day and Place.  And 1.
"I'hat the Qualifications whereupon the
Relevancy appeared to be foinded,
were wholly || irrelevant, And 4.That
the additional Conclufion was ground-
lefs and unwarrantable,

1 uamse.

" f:.:;.'._ﬁn}- e,

or nct to be
fufiain'd

And as to the firft of thefe Defences, it was al-
ledged, That the Libed was informal and infufhici-
ent, as being too general and indefinit 3 not conge-
{cending upon the Name and Defigna.
tion of the Ship - wrongoufly attack-  + svromefiliy.
ed, nor upon the Perfons and Defigna-
tions of thefe alledged to be murder-
cd, nor upon the Quantity and Quality of the
Goods alledged te be robbed and {poiled : Al
which ought to be done, feeing that Criminal Li-
bels oughe to be certain, and not general and in-
definit 5 whereby alfo the Defenders might be
prejudged of Defences, that might arife to them
upon a particular Condefcendance.  As for Exam.
ple s if the Name and Defignation of the Ship were
condefcended on, they might prove the fame Ship
to be yet exifting: And {o of the Perfons alledg-
ed murdered, they might prove them to be yut
alive: As alfo, that the Goods alledged robb’d,
were yet extant, and lawlully difpoled on by their
Owner.

To which 1t was anfwered by the Purfuer, That
he opponed his 1.ibel, which was libzled as definit-
ly as the Thing would allow : For it being libelled,
that the Pannels did, without any lawful Caule
or Warrand, attacque a Ship fuled by her own
Crew, and having her own Cargo aboard, and
that they over-mafter’d the faid Ship in hoftile
Manner, and murder’d the Men, and robb’d their
Goods, Thefe were certainly Crimes manifelt n
themfelves ;3 and if the Pannels had aéted them
fuch Manner, as to deftroy the Ship and the Men,
and embezled the Cargo, fo as no tarder Knowledge
could be had thereof, it was only an Aggravation
of their Villany and Wickednefs, but could never
hinder the Accufation to proceed 5 fecing that what-
ever the Ship, or Men, or Goods were, it was
certainly Piracy, Robbery and Mur-
der, to attacque a Ship -} holtilely, } in boflile
and to deftroy the Men, and rob the  Maszer-
Goods.  And further, A Condefcen-
dance was not at all in this Cafe neceffary, feeing
that any fuch Condefcendance could be no Ground
of Exculpation.  Yor whether the Ship was of fuch
a Name and Defignation, or of another 5 or what-
ever the Men and the Goods were, yet the Crims
was fhll the fame; iz, To atack and invade
free Ship, without any Caufe or Warrant, and (5
kill her Men, and rob her Goods.

And furder s It’s very well known in our Crimi-
nal Pradtice, that Robberies and Depredations are
fuftained, albeit neither the Quality of the Guods
nor ther Owners be condelcended on: And, m
effet, the Panncls their Defence of Indefinitnels
upon the Ground forefaid is fuch, that if even in
the Road of Lenb, before Hundreds of Speéiators
from both Coafts, one Ship fhould attack another,
and hoftilely invading her, fhould deftroy her ivien,

{eize
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(eize her Goods, and fink the Veflel, without {uf-
fering either Veflel, Men, or Goods to be known ;
rhere could be no criminal Libel upon 1t 3 becaufe
forfooth, tho’ Hundreds fee the whole Action, yet
'+ could not be more definitly libelled 5 fave that
the Commander and Crew of the one Ship awtack’d
the other hoftilely, and deftroyed her Men, and feiz-
ed her Goods, and funk her without further Conde-
fcendance 3 which were moft abfurd.  And there-
fore, the Libel, as it’s libelled, both as to Ship, Men,
and Goods, attack’d, murder’d, and robb'd,without
any jult Caufe or Provocation, is both fufficiently
definit and moft relevant,

And whereas the Defenders alledged, this Inde-
finic libelled fhould the rather be rejected,  becaufe
that the Pannels were clothed with Commiffion ;
which tho’ they did not plead to exculpat the par-
ticular Charge broughe againit them, yer was al-
ways a Ground of Prefumption that they acted law-
fully 3 unlefs the contrair were made appear, by 2
pardicular Condefcendance.

[t was anfwered, That nothing did charge the
Pannels more home than the pleading of this
Commiffion ; In fo far as firft, They neither could,
nor durft plead it, to exculpat the Piracy, Murder,
and Robbery charged. 2. It did not fo much as
make any Prefumption for the Pannels ; becaufe the
very Tenor of the Commiffion obliged them to
keep a particular Journal of whatfoever Veffel they
thould attack hoftilely ; and their Journals were pro-
duced by themfelves, and no fuch Thing appeared
in their Journals, And therefore it was manifeft,
that their Pretence of a Commiffion, 1s only the
more wickedly to cover their Villany ; fince they
can alledee nothing acted fuitably to their Com.-
miflion, but that their own Journals
+ redargues them.,

The fecond Defence alledged by
the Pannels in both Libels, was, That the Libel
was (till defeive and imperfect, wanting Day and
Place ; in fo far as the Place was generally delign-
ed the Coalt of Malabar, which is of a long and
valt Tra@ ; and the Day was one or other of the
Days of February, March, April, May, which s
indefinit, and as good as no Day. And Day and

Place were notonly requit’d to be con-
+ A Book fo defcended on by our old Law + Quon.
calied attach, but the Condelcendance s al-

fo neceflury for the Defender’s Excul-
pation 3 feeng that if Day and Place were conde-
fzended on, he might then prove himfelt a/ibi (elfe-
wwhere) and {o elude the Libel, which now he can-
not do.

To which it was anfwered, That the Condelcen-
dance in the Libel, as to Day and Place, is fuffi-
cieat 5 becaufe the Falts objected are thereby de-
clared,

2. Day and Place are never cflential to a Libel.
except where either the Nature of the Crime, or its
particular Specification requires it ; for then in-
deed it muft be diftinétly and pofively hbelled.
As if & Man etther charge another, or aggravate his
Crime, by its being a Breach of the LORD’s Day 3
then the LORD’s Day muft be condefcended on.
Or if a Man libel another for beating, or drawing
his Sword within the King's Palace ;3 where the
Place is alfo effential. But as to other Crimes,
which of their own Nature are Crimes at all Times;
for what can the mention of Day or Place fligmfy in
fuch Crimes, as at all Times, and in every Place,
are Crimes withour Exception. And fuch afe the
Crimes libelled,  Puag,

+ Refutes.
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2. Ifit be faid; that the condefcending on Day
and Place, is neccffary to afford the Defender his
jult Exculpation of alibi (being elfewbere) : It's
anfwer'd, That in that Cafe, the Defender may
put the Purfuer to condefcend on Day and Place,
for proving his Exception of alibi (being elfe-
where) as fard 1s, But then, in common Senie
and Law, 1t muflt be upon this Condition ; That
the Defender acknowledge the Crime charged to
have been commuitted 3 and only endeavours to ex-
culpat himfclf by offering to prove althi (being
elfezobere) and that more pregnantly than the Pur-
fuer offers to prove his Inditment.  For what
Senfe or Reafon is there, that the Purfuer fhould
be put to condefcend pofitively on Day and Place,
in Crimes that are Crimes at all Times, and every
where ; unlefs it be for this very Reafon, thae the
Defender acknowledging the Crime, offers to purge
himfelf by the Exception of alibi (being elferwbere) 2
And therefore, fince Day and Place are libelled in -
fuch a juft Latitude, as may declare the Facts and
Crimes charged ; and that the Defender, on the
other hand, doth not acknowledge the Facls and
Crimes themfelves, and offer to clear themielves by
the Exception of alibi (being elfeobere) there needs
no further Condefcendance, And this 1s the con-
tant Opinion of Lawyers, and the perpetual Cuf-
tom of our Practique.

The third Defence propened for the Pannels, was,
as to the Qualifications of the Libel, That they were
no ways relevant, nor could be regarded to infer the
Conclufion of the Libel, 1n as much as, 1. There
was here no corpus delifli, vifible Effeét or Subject
of the Crime, offered to be proven, which 1s al-
ways neceflary, and principally where the Crime
is offered to be proven per prefumptiones & indi-
cia, by Prefumptions and Tokens : For there cum
confat de corpore delifti, when the Subject of the
Crime is vifible, this fuftains the Prefumptions, and
aives the indicia, Tokens or Signs, their jult Weighe,

"To which it was anfwered, That the Pannels Pro-
curators appear to be in a miftake, either asto what
is the corpus deliffi, the Subject of the Crime, or as
to what is meaned by it: And for clearing of this
Point, it is to be confidered, the Crimes are of two
Natures, fome cum effefiu permanente, with perma-
nent Effedts, as the killing of a Man, or the burning
of a Houfe; in which Cafes, the dead Body, and
theRubbith, are permancnt Eftects : But other Crimes
have no fuch permanent Effeéts,as treafonable Plot-
tings, Falfhoods, Blafphemics, and the like, where
indeed there is no fuch corpus delicti, Subject of the
Crime, as in the former Crimes 3 but here all the
Crime conlifts in fale & ammo, in the Fa& and
Way of doing it ; and the Fact, tho' tranfient, yet
if dolofe, unjultly done, makes the Crime. And
therefore, according to this Diltinction, the corpus
delicti, Subject of the Crime, 1s never requilite to be
proven, but in the forefaid Crimes that leave perma-
nent Effets ; and neither then alfo, unlefs the Crimes
be libelled with thefe Effects: For if it fhould be hi-
belled, for Example, thac a Murderer not only kil-
led, but burned the Body to Afhes, or drowned It In
the Sea, there would be no farther need to prove this
corpus deliti, Subje& of the Crime, buc only to
prove the Fact of killing, and k:]llng dolofe, unjull-
ly, in which indeed the Efience of the Crime confits,
And thus in Conieffions, as wellas in Libels 3 if a
Man confefs a Murder, and yet the Body murdered
no where appears 3 then the Confeffion is not rafhly
to be laid hold upon, becaufe it may proceed from

Defign, or Melancholy : But yeteven in this Cafe,
that
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that the Confeffion fthould bear not only the Murder,
but the deftroying of the Body murdered, by Fire or
Water,as faid 1s,then all the Enquiry would be, whe-
ther the Fact of Murder be proven or not? Which
Things, if applied to our prefent Cafe, where it is
exprefly libelied, not only that the Pannels invaded
the Ship by Piracy, but thut they threw the Men mur-
der’d over-board into the Sea, and alfo fold the Ship
all the Inquiry that remains is, whether this Fact
was fo done ornot? And the Libel is moft relevant,
tho’ neither Ship or Men appear.  And yet farther,

it the Pannels Procurators will (till be
+ dull or wy- fo - graffier as to require a corprs de-
reafonable.  [is Subjet of the Crime, when is

exprefly libelled, that the Efiec@t of
the Delict was deftroyed and put out of the Way,
they may fatisty themfelves, that the Goods robbed
are {till extant, and were found on board of Caprain
Green’s Ship: And therefore ’tis plain, that in this
Cafe,and to {ultan the fidicia, Tokens and Qualifica-
tions libelled on, there needsno farder cither Conde-

{cendance or Proof of the corprs defidi, Subjet of

the Crime, which was induftrioufly deftroyed.

But, fecondly, It was objected, That all the Qua-
Iifications are infufficient and remote, and at beft but
probable: Whereas the known Rule is, that Crimes
muft be proven either per Tefles, by Witnefles above
Exception, or per documenta clariffina, very clear
Proofs, or per indicia indubitata, undoubted Tokens:
None of which hold in this Cafe s for as for the Ji-
dicia, Tokens, there is not one of them, but take the
fame fingly,as the hearing of Shooting on the Shore,
the feeing the Ship #orcefter, having another lying
at her Stern, the Boats coming afhore for Water, and
the Crew faying, they bad been @ Bufting, &5 fic de
celeris, and fo of the reft; but take them fingly, and
they may all have a good and innocent Conftruction:
Nor can it be faid, that jointly they become ftronger,
and fortify one another, as fingle Arrows eafily bro-
ken when apart, yet cannot be broken in a Sheaf,
becaufe that all the Qualifications and Zudicia, To-
kens in the Libel, with the forefaid Conitruétions,
may be putupon them,theConftructionswill fiill take
off the Face; befides that, it’s well known, that there
are fome Tudicia only probabilia, fome Tokens only
probable,and that the Law requires findicia indubitata,
undoubted Signs; 1t being (till the fafer Side to
Ipare doubtful Innocents, than to condern only pre-
fumed and probable Guilt.  “To all which is to be
added, That’s the common Opinion of Dotors,
that Prefumptions can fcarce ever conclude ad penam
ordinarian, to ordinary Punithment, but at the molt
only ad panam arvitrariam, to Punithment at Plea-
fure of the Judge: And Mackenzie in
his - Criminals, fays, * Prefumptions
““ are only founded on may be’s,which
** may not be; and te allow Crimes
““ to be proven by Prefumptions, would leave
t¢ Judges to be Arbitrary.”  So that the common
Opinion runs againft Prefumptions., But,

To all this it’s anfwer’d, That yet it is clear Law,
that Crimes may be proven pei- indicia indubitata, by
undoubted Tokens, which in Law are no more than
violent Prefumptions, que fidem extorquent, that
force a Belief :  But the Truth is, That in this Cafe
the Purfuer hath not only indicia indubitata, undoubt-
cd Tokens, but likewife pofitive Witnefies, and alfo
Documents in Writing; which all being conjoined,
do make a fatisfying Evidence, and fix a clear Con-
viction ; which is the utmoft Defign of Probation,
But fecondly, it’s moft certain, both
in Law and 1 Pratique, that many

+ 4 Book fo
called.

t Pradice.

Crimes are only dilcover’d and proven per pirofim-
tiones - &F ndicia, by Prefumptions and T okens ;
ana that the Dottors in feveral Crinves, ¢ipecialiy
thefe more atrocious, as Trealon, Piracy, Forgery,
and the like, where Wickednefs endeaveurs mof i
duftrioufly to hide itfelf, do allow and approve Pic-
bation per Judicta, by Tokens, as molt receflary for
the punifhing of thefe Crimes, It were neediets 1o
multiply the Citations both from the Law-and Do-
Ctors, that mighe be adduced in this Cafe, as/, 3,
§ 2. D. de Teftib. where the Refcript bears, Qve ar-
gumenta ad quem medum probande, cuique rei fufficiant
nullo certo meds fatis definire poteft : ¢ The Arsuments
““ to bz ufed, and the Manner of proving every
““ thing fufficiently, can’t certainly be defined, and
foforth : and fo concludes, Now utigy ad wnam 17.-
baticuis fpeciemn cognitionem flatim ailigari debere, fod
ex fenlentia animi i, le affimaie oppeitere, quid unt
credas aut parum probatum i opfnaiis.  Item. [ 2.
cod, ad legam Corneliam de falfis, 1hi falfi examen incis
derit tune acervima fial fidago,aigumeniis iefiibus jirip-
turarum collatione, aliffgue <ofliziis weritatis, &
““ You are not to be tied in taking Cognizance of
““ a Matter to one Method of Probation, but ycu
““ muit act according to your own Judgmenr, and
““ confider what you are to belicve, and whar vou
““ think not fuily proved. fom, &c. when the Fal-
““ fhood of a thing is to be enquired into, then a
““ molt ftrict Search is to bz made, by Arouments,

““ Winefies, comparing of Hands, and other Sigps
““ of Truth, {&e.,” By which Law it’s plain, thae
Tndicia & Prefumptiones, Tokens and Prefumptions,
have place, and may make full Faichy and how can
it be otherwife, fince firft, it is certainly the Intereft
of Mankind that Crimes be punifh’d, 2. I’ no lefs
certain, that Crimes endeavour to cover themfelves,
3. That Proof or Probation is only to make an Evi-
dence for Difcovery. 4. That the End and Standar

of this Difcovery, and of all Probation, 15 the fatii-
fying Conviction of the Judge that has Power to
punith, Now if molt Crimes be commiteed without
Witnefles, and yet do otherways appear certainly to
be committed ; and if chis Certainty arife from Pre-
fumptions, and be withal fausfying, it is juft the fame
as if the Crime was proven by many Witneffes, And
thus Matheus de Criminibus, Tit. de Probatisnib, cap.
0. per lotum, and Gail. lib, 2. Obf. 129. Numb. 9.
where he reafons moft jultly upon Probation by Pre-
fumptions, where there is a Difficnlty by Reafon of
the Want of Witnefles; and [ill brings the Maitcr
to this true Period, That whatever way Faith be
fully made to the Judge, either per Tiffes, or por
Tudicia, or per Prefiumptisies,either by Witnefks, To-
kens, or Prefumptions, the End of Probation is
attained, and fo the Evidence {ufficient,

The Procurators for the Pannels alledged, That
ths were to make Judges teo arbitrary; but the?
it hath indeed been the Care of all Lawyers to pre-
vent Arbitrarinefs, yet 1’s molt certain, that wlicie
Evidence doth only rife as Providence offers, and
Circumftances concur, the Arbitriment of the Judye
muft take Place, and the Satety of Mankind dotl
precifely lie here in the Integrity and Difcretion of
the Judge, helped indeed by fome Rules of Law,
but no ways bounded or fix’d to precife Rules,
which the Matter will not bear,  And therefore we
{ee, that even in the moft certain Manner of Proba-
tion, viz. by Wimeflcs, and the higheft Law of i,
that in the Micuth of 1550 or thrce Watkeffes fhall every
Thisig be eftablified . There 1s fill an Arbitrimenc
infinuate a$ to the Difcresion of the Judse, or
otherways the Law woald pot have fuid, two or

thres
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three, but would have fixed the Number pr ecifely }
whence it is moft certain, that in all Probation there
. an Arbitriment of Difcretion, and that tho’ this
Arbitriment may be bounded by fome Rules, yet
the ulimate and true Standard of all Probation, is
the fatisfying Conviction of the Judge, according
ro his belt difcerning.

Thefethings then premifed, viz, ‘That a Proof may
he fufficient, per Indicia & prefumptiviies, by Tokens
and Prefumptions, the Application to the prefent
Cafe is plain; for whete the Procurators for the Pan-
nels would take off the Qualifications, as feparately
inconcludent, and at beft prebable, it 15 clearly capui-
ous ; it being certain that many lidicia, Tokens, con-
joined and connetted, as in- this Cale, may make a
fuffcient Evidence, and that here gue won profunt fin-
oula multa juvant, 1 e. ¢ Thofe Things which taken
Iz fingly, are of no Eflcct, yet many of ’em toge-
¢ ther are.”  And thus, if firft the Probation that
fhall bz offered, of the hottile nvading the other
Ship, by the Pannels be lard down and thercto added
the Suracon’s Declaration of other Circumftances,
with all the other Quabfications in the Libel, they
will certainly force a Faith and full Perfuafion upon
all rational Men, tho’ {eparately they cannot have
that Weight s one Witnefs proves not, yet two prove,
and in fome Cafes two are fcarce {ufficient, but three
arc beyond Exception.  If then even in Witnefles
there be a mutual and forufying Concurrence, the
fime muft alfo be admitted in Prefumptions &8 Ji-
dicia.  So that upon the whole, the Purfuer craves
no more, than that every Man that hears this Libel,
and fhall hear irs Proof, lay himfelf fairly open,
without any Prejudice to the Light arifing naturally
from the Macter itfelf, and 1ts Circumftances, and
the Proofs and Confirmations thereof, as they are
fet down 1n the Libel ; and if he do not wilfully refift,
he will certunly be fatished to a full Convition.
There are indeed hidden Crimes, and
fuch as are faid to be of * difficil Pro-
bation, and the moftatrocious, as Trea-
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fitfcation of both Ship and Goods fhould be a Part
of the Pains concluded.

In vefpelt whereof, &,

[ere follows the Laws, and fome other Quo-
tations ufcd in the Debate, where they are
allo Englift'd in their proper Places.

L. 2.§. 2. Ejufdem quogs Principis extat referip-
tum ad Valerinm verum (zs excutienda fide teflinm, in
hec verba: Que argumenta ad quem modum pro-
bande cuigue rei fufficiant, uullo certo modo fatis defi-
nirs poleft, ficut non femper, ita fepe fine publicis mo-
nimentss cujufque rei veritas deprebenditur, alias nu-
merus teflinm alias dignitas &5 auttoritas, alias veluti
confentiens famea confirmat vei de qua queritur fiden,
ooc evgo folum tbi referiberi poffum fummalim, non
utigue ad unam probationis [peciem copnitionem flating
alligari debeve, fed ex fententia animi tui, te aftimare
oportere, quid ant credas ait paruin probatum tibi opi-
narts,—— ¢ The true Refeript of that Prince to
““ Valerius, about enquiring into the Credibility of
““ Witnefles, is alfo extant as follows, What Ar-
““ guments are {ufficient to prove any thing, cannot
““ certainly be determined; for tho’ not always, yet
““ 1t many times happens, that the Truth of a Matter
““ 15 found out without publick Monuments. Some-
““ umes the Number, fometimes the Dignity and
““ Authority of the Witnefles, and at other times
““ common Fame confirms the Truth of the thing
““ 1n Queftion. I can only therefore enjoin you, in
““ fhort, that in your Enquiry, or Examination into
““ a Matter, you are not to be tied to any one Sort
““ of Proof; but you muft judge according to your
“ own Confcience, what you think to be proved,
““ or nct proved to you.”

L. 22, C. ad Legem Cornelium de falfis, Ubi

falft examen inciderit, tunc acerrima fiat indago argu-

mentis, teftibus, feripturarnm collatione, aliifque ve-

ion, Affaffinations, Piracy, Forgery, are ordinarily figiis veritatis: Nec accufatori tantum queftio incum-

mott hidy and Dottors fay with Reafon, that their
Prefumptions onght to be examined, acerrima inda-
gine, with the Strictefs Scrutiny 5 but all this fhould
be far from imprelling any with the Prejudice, as if a
fatisfying Iividence may not be found in thefe Cafes,
And therefore fince all pleaded by the Purfuer, is,
that firlt his complex Probation per Tefes {5 Ind:-
cia, by Witnefles and Tokens, may be fairly receiv-
¢d. 2. That concurring and coming together, they
may beallowed cheir jult Weight, And 3. Thatif thac
Jatt Weighe,and the Evidence that attends it, be {aif~
tying, it may be held as concludent., 1¢’s clear as the
Sun-Light, that no Stretch is intended, but Juftice
fairly profecuted: And tho’ in this Cale of fuch an
extraordary Crime, and where fo much Evidence
appears, the Purfuer might even, according to the
Cliim of Right, prefs the Supplement of Torture,
yet he contents himfelf to infinuate, that tho’ this
may be both juft and neceflary, yert he 1s hopeful,
the Force of his Evidence may otherways prevail,
The fourth Particular is the additional Conclulion;
but as to that Conclufion, it is fo natural in icfelf,
and fo well fortified by the Authority of Doctors,
and {o certain, not only in the Cafe of Counterband,
but cven of other forbidden Good, that nothing
needs be added 5 for fince every Pirate is prefumed
to have the Ship and all in it at his Command, as
his own; and fince the Ship is certainly the Inftru-
ment, as well as the Goods are prefumed to be the
Life&t of Piracy, it follows naturally, that the Con.

bat, nec probationis ei tota weceffitas indicatur ; fed
inter utramque perfonam fit Judex medius: Nec ulla
interlocutione divulget que fentiat 5 fed tanguam ad
imitationem relationis, que folum audiendi mandat of-

ficium, prebeat notionem: Pofirema fententia, quid fi-

bi ligueat proditurus :——** When you are to en-
¢ quire mto the Falthood of Evidence, you muft
¢ make the ftricteft Inquifition that’s poffible, by
¢« Arguments, Witnefles, comparing of Hands, and
‘¢ other Signs of Truth. Neither muft the Accu-
““ fer only be queftion’d, or the whole Charge of
¢ the Proof be laid upon him: But the Judge muft
¢ at an indifferent Part betwixt the Plantff and
¢ Defendant ; and by no means divulge his Opint-
““ on, but give both Parties the Hearing, and at laft
‘¢ pronounce according to his own Judgment.”
Matheus de Criminibus, Lib, 48. Dig. Tit. 15.
de Probationibus, Pag. 675. [taque fr ctm uno
illo Tefte nulla comcurrant argumenta, wnequagnam
audicidus erit : fed cum Paulo dicendym 1n Lege
duo 30 d. de Teflam. tut. non Jus deficit, fed Pro-
batio. At fi arpumenta alia concurrant, audiendus :
Non enim neceffe ¢ft wnum Crimen, uno & ¢o Pro
bationis, penere offendi, wveluti teflibus tanium  wvel
tabulis, vel argumentis, Poffunt & diverfa genera
ita conjungiy ut que fingula non noccrenty ea uni-
verfa lanquam grando vewm opprimant, L., 3. Sect,
2. cjufdem d. de Teftib, Hoc eff, quod aliis wer-
bis dicitur plures Probationes imperfelius poffe con-

jungi,~——t¢ Therefore if with that one Witnefs
N there



84 181. The Trial of Capt. Thomas Green, &¢. 4 Ann,

there be no concurring Arguments, he is not at tion by Conjectures and Prefumptions, in Things
< all to be regarded : But we muft fay with Pax- hard to be proven, and clandeftinly committed,
< Jys, in Lege dno 3o d. de Teftam, tnt.  The Law are held to be good and evident Proof.
¢ is not defe@tive, but the Proof. But if other  Carpzovius, Queft. 222. Num. 57. Secus tames
‘¢ Arguments concur, he is to be regarded : For it Res fe babet, fi plura Indicia concurrant &5 conpunélim
«¢ jsnot neceffary that one Crime be made evident rewm aggravent, quorum unumquodque per teflen
<¢ by one mannet of Proof only; as by Witnefles, fingularem probetur 5 nam una Prefumptio aliam juvas,
¢ by Writing, or by Arguments only: For feve- plurimague Indicia conjuna fidem faciunt :——By
< ra] Sorts of Proof may be {o conjoined, that thofe the Matter is otherwile, if many Prefumptions con-
< which taken alone, would not affect the Crimi- cur,and load the Defendant ; of which any one may
<¢ nal, yet being put all together, come upon him, beproved by a fingleWitnefs : For one Prefumption
«¢ and overwhelm bim like a Storm of Hail.” L. 3. ftrengthens another 5 and many of them joined to-
Sect. 3. of the fame D. concerning Witnefes 5 ¢ That gether, make Proof.
«¢ js, as it is exprefled in t_:}ther Words, feveral im- }}nd in _the Trial of Fohn Swintown for mur-
« perfect Proofs may be join’d together.” aering of his Wile, there was no dire€t Proof by
Witnefles; but the Libel being qualified, the Proof
Gail Obfl. 66. Num. 12. P, 416.  Et wepulari- was by a young Girl of 14 or 15 Years, who Jeft
ter Tefles fingulares plenam Fidem fr:::ifmt, qrfam!o Fobin Swintowen and his Wife alone in the Houfe,
aliquid ingenere probandum eft: puta Titwm effe 1a- and went to the Smith’s Shop to cnquire for Let-
famem aut furiofum, quo licet fimpulaies it rvefpefiy  ters; but returning, found the Door fhut, and
aSTuum, tamen fi ratione finis conveniant, integrd pro-  therefore went away for a little Space 5 and then
bant.——*<¢ And vegularly fingle Wimelles make coming back and knocking, her Matter opened,
«e full Proof, when any thing is to be proven in and fhe perceived fome Red, like Blood, upon his
«« general; for inftance, that Tafins is an imfamous Shoes,  And when fhe came in, fhe
<« Perfon, or a Madman: For tho’ the Winefles be foupd herMiftrefsdeadinthe § Spence ;4 Buitery.
«« fingle in refpect of the Acts, yet if they agree in - which was all the could fay,  And
the End, the Proof is full. then another Man declared, that he
faw  Fobn Swintoion go from his
It may be ealily granted, that regulariter Jndicia I*‘Ioul'c toat S[L}Ill{, and there wath  t Dircs
debent effe " indubitata, ad condemnandim rewm : his Shoes. Which Judicia, Prefump-
«« That regularly Preflumptions ought to be uncon-  tions, bemng jomned with the Proofs of their ill A-
«¢ trovertible, when a Criminal s to be condemn’d greement, and frequent QuarrcHings
¢ ypon them.” But at that fame ti-me it multal- before, Lli{.l dctﬁnpinc the -+ Aflize. 1 Fary.
ways be owned, that there are Crimes excepted And tho’ it was ftrictly objected, that
from the Rule, by the general Opinion of the i the Muuth of two or three Witneffes, every thing
Dottors 3 fuch as Crimen Lafe Majeftatis, & Cri-  fuould be eftablifbed 5 and that in the aforefaid Cale
men Affaffints, Treafon and Aflaflination 5 of which there was no dire® Witnefs at all, far lefs two or
latt Sort, the Crime of Piracy is the moft atroci- three 5 and that even the aforefaid Circumtances
ous. And thercfore Ginrba, in Concil, 22. Num. 5, Wwere only proven by fingle Witnefles ; yet the Af-
faich, Sed Affaffnii qualitas bomicidio adjecta, no- fize fo_und that Evidence in the Pre-
vam conflituit Delicii Speciem : ————The Quali fumptions and T Judicia laid together,  + Tokons.
ty of Affignation added to Murder, forms a new that they brought in their Verdi&t
Sort of Crime. Num. 1 7. In ﬂﬁnﬁﬁfﬂ oming pro- proven; and Swintewon thereafter CUIIFCEE(], and was
cedait que in Crimititbus exceplis : In Affaflina- CXECUtﬁd_.
tion, all things arc to proceed as in excepted Crimes,  And n effect, unlefs that ndicia and Prefumpt:-
And Num. 18, Affaffinii Crimen, ob iliius Atrocita.  ONS be {uftained, and even fingle Witnefles for pro-
tem equiparatur Crimini Lefe Majeftatis:——The VIng thefe feveral Prefumptions and Indicia ; which
Crime of AMaffination, becaufe of its Atrocioufnefs 18 called a Cumulative Probation, when all the Wit-
and Enormity, ts made equnl to Treafon. Andthen nefles and Tetimonies concur in idem Crimen, &
Num. 22.. he concludes, "That 1 Probatione Affaf- ad fff?fffffﬂ Fffff_ffla in the fame Crime, and to the
finii, probabilia fuffciunt Argumenta : In the fame End, Cnmcs,_and thefe the moft atrocious,
Proof of Affaffination, probable Arguments are would efcape unpunifhed.
uficient.  And Mafard, de Probationibus, Cocluf.
1228, Num. 57, In Crimine Affaffinii probabilibus ~ And therefore, upon the whole, it is moft certain,
Argumeitis probari poteft : Affaflination may be when Prefumptions, Qualifications, and Iudicia

proved Ly probable Arguments. And Num. 75, concur, and make a full perfuafive Evidence ; the
~9, 80, and 83. he nmames the other atrocious Probation fhould be held for as tully fufficient,

Crimes, where the like Probation is fufficient; and  as the moft aire¢t Witneffes; fince all that the
in that fame Conclufion, Num. 51. Qud ex mul- Wnunefles can do, is only to make full Faith in
tis Indiciis fimul junitis, vefallal plena Probatio ¢- thf? Matter, which may be otherwife {upplied, as
tiam ad quem criminaliter condemnandum ;———  faid is.

Many Prefumptions joined together, make full

Proof to condemn any Man in a Criminal Cafe. As to the additional Conclufion,

And Queft, 8. Num. 8. Probatio per Evidentiam 1t may be T noticed, that Melloy, de 1 obferved.
omnibus et polentior, & inter omues ejus generis Fure Maritimo, Lib. 1, Cap, 3. Sefl.

major &ff illa, que fit per Tefles de vify :——Proof 19, Pag. 6o. faith, That when a Merchant procures
by Evidence is the ftrongeft of all Proof, and efpe- Letiers of Mart or Reprize, and then delivers the
cially by Lye-Winefies, And Concluf. 831. Num. 4. Commiffion to Perfons to endeavour a Satisfaction ;
Probatio per Conjefturas € Indicia, in bis que diff- if fuch Perfons commit Piracy, the Veffel is forfeit-
cilia funt probata, & clandefliné committuntur, ha- ed without Controverfy.

bentur pro e®denti & clara Probationg ;——1roba-

£
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INFORMATION for Captam
Thomas Green, Commander of the
Worcefter, Captamn Joha Madder,
his Chief Mate, and others ; agamft
My. Alexander Higgins, Adwocate,
Procurator- Fifeal of the High Court
of Admiraley.

HE faid Captain Thomas Green, Captain
. Fobn Madder, and others belonging to the
Ship called the Worcefler, being purfued at the In-
(tance of the faid Mr. Higgins, Procurator-Fifcal,
before the High Court of Admiralty, and the Lords
Affeflors appointed by the Privy Council 5 for the
Crimes of Ptracy, Robbery and Murder, conform
to two Criminal Indi€tments, raifed at the In-
ftance of the Fifcal. The Cafe being fully plead
ed before the Honourable Judges of Admirally, and
the Lords Affeffors; both the Accufer and Ac-
cufed were ordained feverally to inform, as Ufe is
in fuch Cafes,

The Criminal Indi€tments being
holden as repeated, which 1 coincide
both as to the Conclufion, and Media
conclndendi, way of concluding; and denied it is
needlefs to repeat fome preliminary Defences that
were proponed, feeing it feemed juft to the Ho-
novrable Court to repel the fame: And therefore
the annels proceed to their Defences, whercupon
they were ordained to inform. Thefe
are of two Sorts; Firft, + Dilator s
and Secondly, || Peremptor.

And firft, it was proponed for
iy Reigle, Carpenter, and others of the Pannels
in the fame Indictment with him, That they could
not bz put to anfwer, unlefs the Captain himfelf
were firft infilted againlt 5 becaufe they being his
Crew, and under his Command, they could not be
charged with any thing done by them, unlefs he
were firlt tried.

It was anfwer’d for the Purfuer,
that they were not T convened for
any thing alledged acted by their Cap-
tin, and by them as his Crew 5 but that they were
convened as Secit, I'ellow-Criminals, and Partakers
of the Crimes libelled ; which could be warranted
by no Commiffion nor Chara&er the Caprain did,
or could pretend to: And that they were all
charged as being Socii, Fellows, and involved to-
gether in one Crime 3 and {o every one muft anfver
for himfelf.

It was replied for the faid Henry Keigle, and the
other Pannels with him, that the Pannels arz libel’d
agamnft as the Crew of the #orcefler, under the
Command of Captain Thomas Green 3 and thar un-
der his Command they did attack a Ship, &¢.  So
that they are here libelled only as Complices, and
Acceffaries to the Crime alledged ; and therefore,
according to the Principles of Law, the principal
Delinquent ought to be firtt try’d; efpecially where
the Captain was in Cuftody, and might be brought
to his Trizl; and that by the Commiffion produced
under the Grear Scal of England, fuperferibed by
King William, the faid Thomas Green, was cloathed
with a Power, authorizing him to attack and fup-
prels Pirates, which is a Military Power, and con-
iﬂq;lcntl y implies an Authority and Command over
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the Crew of the Ship, to give ready Obedience in
all thefe Matters: So that the poor Pannels, who
are of the Crew, have all Reafon in the World to
contend, That the Captain, whofe Atings in thefe
Matters they could hardly well debate, fhould firft
pafs the Trial upon the Crimes alledged ; who
might, by Virtue of his Commiffion,

and otherways, -+ exculpate, and de- + windicate.
fend himfelf againft the Crimes libel-

cd ; and confequently, all the Crew that were in
Subjection under him.

This Defence the Pannel might perhaps plead,
to a further Extent to abfolve them entirely 5 but at
prefent they conceive, it can hardly be denied, the
Captain fhould firlt undergo the Trial,  And there
1s a great Difference betwixt Socit Criminis, Fellow-
Criminals, which are either independent upon one
another, or if affociate under one Head, as Banditt:
and Pirates ufually are (which is illegal and un-
warrantable Authority taken up) and Perfons accul-
ed as Socii Criminis, Fellow-Criminals, who by
Legal Authority are fubjected to the Command of
others: In which Cafe, if the Perfon trufted with
the Authority, has tranfgreffed or abufed it if it
does not plead an ablolute Exemption from the
Punifhment of the Tranfgreflion, at leaft it fhould
have this Efteft, That the Head and Chicftain
fhould be obliged firlt to his Defence 3 which it
is hoped the Honourable Judges will find jult and
reafonable,

The other dilatory Defence, propofed for the
Captain and others in the fecond Libel, was, That
whereas fobn Reynolds, fecond Mate, was conven-
ed and pannelled with him, as alfo fome others, as
Socii Crimiiis, Fellow-Criminals, whom the Captain
and other Pannels had cited as Wit-
nefles in their - Exculpation 5 it was  + Defence.
both ordinary and abfolutely neceffa-
ry, that thefe Perfons fo cited for Exculpation,
fhould be fir{t tried 5 to the End, that being purged
of the Imputation of any Crimes, they might be
capable to be Witnefles, for proving the Defences
of Exculpation, that the Captain and other Pannels
did propofe and infift upon, for the Vindication of
their Innocency.

It was anfwer’d for the Fifcal, That
he owned, when both + Aétors and Aﬁff L
Witnefles were included in one | Libel, | Ludictinent.
of Defign to deprive the Aétors of their Defences ;
the Actors might, and were allowed to condelcend
upon thofe whom they intended to ufe as Wit-
neffes : But then at the fame time; they were obliged
to propofe a Ground of Exculpation for them, and
{o crave that they might be firft tried upon the fore-
faid Ground s otherways they could not, without
fuch a fpecial Condefcendance, - in-
tervert the Form of Trial.  And there
could be nothing more groundlefs,
tendiog to elude all Criminal Proceedings againii
Complices of the fame Crimes, than to allow any
of them at random to crave others to be firft tried 5
and fo the Trial to proceed of one fingle Perfon at-
ter another : Wherceas the true and plan Method
were, that the Purfuer infift againft fuch as he pleafes,
cither fingly or jointly. And unlefs
fome 1 Specialty be alledged, why
theTrial of one fhould proceed before
the Trial of another 3 it never was, nor could be
left to the Arbitnimeut of the Pannels.  And there-
fore unlefs the Capuin will offer to prove, that
Reynolds, and others whom they would have firlt
tried, were alibi, elfewhere; their arbitrary Demand
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of having them tried in the firft Place, without any
Reafon, cannot be regarded.

[t was anfwered for the Captain, and the other
Pannels, That their Demand upon this Point was
moft confonant to Realon, Law and Form, in Cri-
minal Procedures: That Lxculpation, which tends
to the Proof of Innocence, and Freedom from Guilt,
was moft favourable ;5 becaufe it is ftill prefumed,
till the Crime be proved, And therefore it is, that
‘Witefles who are not regularly admitted for prov-
ing of a Crime, becaufe of fome Exception, will
be allowed to prove the Defender’s Innocence, And
upon this Account it is, that feveral things in Form
arc remitted in Exculpation : And there is nothing
more material for Detence of Perlons accufed,again(t
the Profecutor (who ordinarilly 1s prejudged and
prepoflefled) to guard them again(t all the indirect
Methods that may be taken by the Purfuer; to pre-
clude the Accufed from the ufual Means of proving
of their Defences, than what 15 now demanded.
And fince none can be more proper Witnelles for
proving a Pannel’s Defence (as for Inftance, Mo-
deramen incnlpate Tutele, 1. e. the Rule of blanie-
lefs Self-Defence, as Perfons faid to be prefent)
therefore a violent Purfuer might, in fuch a Cale of
Defign to preclude the Pannel from his Defence,
cite thofe prefent asaccetlary. Upon which Account
it is, that both Reafon and Law provides, that if
the Pannel does offer to prove a relevant Defence, by
the Socii Criminis, Partakers of the Crime accufed
with him; the Purfuer muft neceflarily firft proceed
to the Trial of thefe Socif, Partalers, who otherways

woulkd have been led as ¥ habile Wits
F Legal or nefles; to the End that being purged,
gont- they may be yet habile. This is fo
plin in Reafon, and has been look’d upen as the
conftant Pra&tice i all Criminal Procedures n the
Jufticiary Courts of Scotland, that 1t 15 admired the
Fifeal fhould make any Oppofition to 1t.

He fo far owns in his Pleading, that it is Form
and jult upon the Matters but would fhift it in this
particular Cafe, unlefs the Pannels
would alledge and - found upona par-
ticular Ground of Exculpation, and of-
fer to vrove and inftruct the fame, as that their Secii,
Companions, cited as Witnefles, were alibiy elle-
where 3 but this is altogether withour Foundation,
For in all criminal Profecutions, the Accufed are not
put to prove their Defences, becaule the denying of
the Libel 1s a Defence fufhicient ot idelf; and if
the Libel be not proved, the Pannel gozs free by the
Rule ditore non probante avsiviter reus, the Plain-
tiff failing in his Proof, the Defendant 1s ablolved,
{o that when there are Perfons acculed as Socii G-
miinisy Fellow-Criminals, who might be very habile
Witnefles for exculpating the reft, if they did not
lie under the Imputation, when their Trial is firlt
required, that they may be purged of the Imputa-

tion, there 1s no Neceffity to propone
+Making sid  for them any fpecial Defence, + elide-
theludictment. o the Libel 3 fecing the very Denial

of the Libel is enough, and their In-
nocence is prefumed, except Guile be proved.  And
if the Filcal will have the Captain, and the other
Pannels, to condefcend upon what Ground their o-
ther Sovit, Companions cited as Witnelles, fhould be
acquit; they need fay no more, but that they ought
to be acquit, becaule the Libel is not true.  And is
there not the fame Reafon to acquit Pannels, be-
caufe the Libel is not proved 5 and conlequently, to
render them habileWitnefles for otherPerfons accuf-
ed, as if the faid Perfons were acquit upon a Defence

foanfit aparn.

181. The Trial of Capt. Thomas Green, &Pc. 4 Ann,

proponed, elideing the Libel; whereby it planly ap-
pears the Anfwer given is ftrained, and docs mighi-
ly increafe the Sufpicion againft the Fifcal, thag he
has indicted the Witnefles cited by the Captain, and
the other Perfons in their Exculpation, of purpofe
to preclude them from their Means of Defence
and the rather, thar the Pannels appeal to the FHo-
nourable Judges, it it was not owned by the Pur-
fuer 1n the Debate, that Mr. Reywelds was afhore ac
the time of the pretended Attack; befides that, the
Libel bears the Chyrurgeon, and others of the Crew,
were afhore the time of the pretended Aétion, which
frees the Pannels of all Calumny,  There can be
innumerable Inftances given before the High Court
of Jufticiary mn criminal Matters, that where there
are {everal Complices indiéted, if any of them have
Grounds of Exculpation, which they can prove by
others of the Pannels, their Trial proceeds firft, This
1s plamnly aflerted as uncontetted by Sir Gecree Mac-
fenzie, 1n his Book of the Laws and Cuftoms of
Seotland, i Matters Criminal, 732, Excul. Par, 0.
nor does he make any Diftinction, or requires that
any fpecial Detence fhould be condefeended upon for
purging Socii Crimizis, the Fellow Criminals, to ren-
der them habile Wienefles, The Rule is
plamn in the Profecution of - Delidts,
bufere Civil Courts, in order to repalr
Damages, that it more Perfons be cited, as Co-15
elem delicti, guilty of the fame Crime, and that
tome of them are neceflary Witneffes for proving the
Dztences proponed for othersy.the Proot mult firk
procced againft thefe,  And fo it was found by the
Lords of Seflion the 24th of February, 1662, Az
kartney againtt Irving, much more ought it to be in
criminal Cales, as lately in the Cafe of Kesi, of
Auchinacloich, againft Captitn Alonre, before the
Lords Jufticiary, Nor is there any Inconvenience
from what 1s alledged, that this thould wend o elude
all criminal Proceeding againft Complices, and oc-
cahon the lengthning out of the T'riul, to proceed to
one fingle Perfon after another; for as no time is to
be grudged in the Enquiry of fuch Matters, which
concerns the Lite of Man, fo the Pannels do pot
propone this preliminary Defence to protet or de-
lay the Trial, and theretore are fatished, that not
only Reynolds, but their other Sevii, Companions, in-
dicted; who are likewile cited in their L.xculparion,
go to the Trial at one and the fame Time., The
Captan, and other Pannels with him, do plainly
argue thus s PFacher Reyrolls, and the other Perfons
cited 1n the Exculpation, are guilty or not 5 if they
be gutlty, 1t ought to be found fo, for till that b,
they are prefumed innocent ; if not auilry, what
Law or Reafon 15 there to preclude them from be-
ing Witnefles for the Captain, and the other Panncls
Defence ; or what Law is there that can oblige them
to condclcend upon, and propone a particular De-
fence chideing the Libel, when the Libel is not
owred to be true, and that the Pannels have all de-
nied the fame? So it is hoped the honourable Judges,
and the Lords Afleffors, will not preclude them
from the ordinary Privilege, which, hitherto, has
not been denied to any Pannel,

bor if this was allowed, a violent Purfuer might
prevent Probation,and render it impradicable. For,
fuppofe ene Man kill another in Sclf-Defence, two
Gentlemen walking can teftify this; but to prevent
the Probation of iiculpata tutela, unblameable Seli-
Defence, they are cited as Parties 3 and they can
prove by other two Perfons, ata greater Diftance,
their alibi, being clfwhere, which when the Pur-
{uer gets notice of, they are made Parties a'fo ; and

{o
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(o i infiuitums.  So that the faid viclent Purfucr
might prevent ali Probation, if the Defender were
oblized to alledge alibi, being elfewhere, for the
Witneffes of his Exculpation,

i

77]6’ ¥ Pﬁ’f E?HP)‘ or y Dé’ﬁﬂﬂé’s PFUPOHWZ
or the awhole Pannels 1 both Libe Js,

as totally excluding the fame as + I
velevant, are as follows.

» Pofitive. Y+ Not good or fulhcient in Lavv,

1, AT the Libel was irrclevant, as being
general and indefinite, not condefcend-
ia upon the Name, Defignation, or any other Sign
or 1ividence, by which the Ship alledged to be feiz-
ed miglhit be particularly diftinguifh’d, nor yet the
Perfons Names alledged to be murdered,or to whomn
the Ship andGoods robbed did belong ; whichfeemed
to be abfolutely neceffary m all fuch criminal In-
diétments, not only as a Requifite i Form, but in
Equity and Realon 5 without w_hich, Ferfons accuf-
v yauld be in grear Hazard trom general and in-
- mie Libels, and precluded itom their Means of
Detence, which otherwiys are obyions, when the
Accufation is certan, fpecial, and pointed.

It was anfwered by the Purfuer, That he had -
belled as definitely and clofely, as the thing would
ailow ; for it bemng libelled, that the Panncls did,
without any lawful Caufe of Warrant, attack a Ship,
failed by her own Crew, and having her own Car-
g0 aboard, and that they over-mafter’d the Ship,
in a holtile Manner, and robb’d the Goods : Thele
were certain Crimes manifelt in themfelves, and if
the Pannels aéted them 1 fuch a Manner, 2s to de-
ftroy the Ship and the Men, and 1mbezzled the
Cargo, fo as no further Knowledge could be had
thereof, it was only an Aggravation of the Crime,
and could not hinder the Accufation
to proceed 3 nor was any { Conde-
{cendance here neceflary for Excul-
pation 3 for of whatever Delignation the Ship was,
and whatever the Men and Goods were, vet the
Crime was ftill the fame; and that it was known in
our Practice, Robberies and Depredations are fu-
ltained, albeic neither the Quality of the Goods
nor Owners be condefcended upon; and in effeét,
the Pannels Defence of Indefinitnefs is fuch, that
if  the Road of Leith, betore hundreds of Spec-
tators, one Ship fhould mvade another, deftroy her
Men, {eize her Goods, and fink the Veflel, where-
by none of all thefe could be condefcended upon,
there could be no criminal Libel upon 1, becaufe
of the Defence of Indefinitnels, which were moft
abfurd,

It was replied for the Pannels, That what was
faid, did not take oft the Objection of the Indefi-
mefs of the Libel, which by our Form and Law
can be the Ground of no criminal Accufation ; for
in all fuch Procedures, debit conftare de corpora delist,
the vifible Jitfect or Matter of the Crime ought to
appear - that is, that fuch a Ship is taken by Pira-
cy, luch Men murdered, and the like, 1t isincon-
fittent with the Nature of a criminal Accufation,
that Men fhould be alledged to be murdered, Ships
leized, and thefe not condefcended upon, and by
our conftant Practice it is fo required: Norcan it
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be inftanced, that ever any fuch indefifit (Libel
was fuftained. There ate no Queftions whatfoever
that are more nice than thefe concerning the Life
of Man, and thercfore the Znglifbman Coke, 7 Rep.
Calvii’s Cale, obferves, that an Inditment.fhould
be moft curioufly and certainly penn’d;

and the | O/d Books of the Majifty, re- 1 4 Lawo Bock

. , : foealled,

quires fevesal Things to be fpecially 7
exprefled, as the Name of the Parties, Day, Year,.
Place, Caufe of Complaint, and Ijilmnge; and as.
it 15 neceffary in Form, fo this Form has been
founded upon juft Reafon, for otherways thefe In-

- conveniences Theuld plainly follow from gencral and

indefinit Libzls..

Firft, A Perfon -indefinitly accufed of a Crime,
as for Example of Murder, ‘without exprefling the
Perfon alledged to be murdered, can never be fafe
from an Ablolution or Acquitment in
Courts ; for how can he oppone his
+ Sentence Abfolviture to a fpecial
Accufation that afterwards may be
raifed, {ceing he cannot make the one. meet the o-
ther, And if Captain Green, and the |
other Pannels, thall be now * Afloil-  *.#flved
zied, this fhould not be a good De-
fence to them, neither in Scotland nor England, if
they fhould be afterwards criminally purfued, for
attacking a Ship, and murdering of Mcn, fpecially
condefcended upon, becaufe it is not clear, that the
prefent Indi€tment, as drawn, did concern -thefe
{pecial Accufations ; and therefore Accufations of
that Nature fhould be fo fpecial, as that afterwards
the Accufed be not brought to any furcher Diftorb-
ance, 2. The Reafon why fuch Accufations thould
be fpecial and defime, 15, That the Pannels be not
precluded from the obvious Tefences, that tend to
elide the Libel 5 as here in this Cale, it the Libel
were {pecial and circumfitantiate, and fome Delig-
nation given of the Ship and Crew, 1t might be in
their Power to prove the obvious Defence, that fuch
a Ship was at the Time libelled, in fuch another
Part of the World; that fuch a Ship was cither caft
away by Storm, or taken by Pirates in fuch a Place;
or that the Ship is yet extant, and the Crew alive:
From ail which, the Pannels are precluded by a ge-
neral and Indefinit Libel 5 and therefore Law has
fixed the Forms in thefe Cafes, that fuch Accufa-
tions be not vagrant and loofe,

It will not be denied, but that the Time and
Place muft be exprefled: The fame Parity of Rea-
fon obliges to a fpecial Condefcendance of the Par-
ty injured, Damage fuftained, as relatiing to fuch
particular Perfons. And the above-cited Sir George
Mackenzie, in his Title of Libels, and the Fornis
thereof, does {et down, That if the Defender crave
the Purfuer to exprels the Day, becaufe he offers to
prove alibi, being ellewhere 3 then the Judge fhould
torce the Purfuer to exprefs the Day, or elfe the
Defender would be precluded from proving Ius In-
nocence. The fame Reafon is, that the Purfuer
here fhould be particular, as to the Ship alledged to
be feiz’d, &¢. becaufe the Pannel might offer to
prove that that Ship was a/ibi, elfewhere, at the time:
And many more Defences arife from the condefcend-
ing upon the Corpus delifls, the vifible Effeét of the
Crime, than from the Circumftance of either Time
or Place, And this is not laid down conditiona!-
ly, that thele are not the Requifites of a Crimi-
nal Indi¢tment ; except firlt the accufed propone
their Defence, werbi gratia, aiibi, for Inftance, elfe-
where : But it is laid down as a2 Rule, That thefe
are the Requifites of all Criminal Libels; and the
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Reafon given is, That the Pannels be not precluded:
from their Defences: So that it 1s not

more T noticed, whether in this ot
that particular Cafe this Defect is pre-
judicial, becaufe Neceflity has firft induced the
Form; and then this Form turns to be a Law n
all fuch Cafes. And the forecited Sir George Mac-
Fenzie, in the fame Paragraph, thinks it fo far a Re-

uifite of a Criminal Libel that the
Crime fhould be particular -1 fubfum-
ed, that he brings 1t as an Argument
why it fhould be fo, that it is declared by the 148th
At Parl, 12 K, James VI, That a Libe} bearing
common Regrating, or Foreltalling, in the general,,
fhall be relevant, without condefcending on the
Time or Way of committing the fame 3 and there-
fore concludes, that feeing this was an Aét difpent-
ing with the regular way 5 Lwceptio firmat Regulam
i1 won exceptis, an Exception confirms the Rule in
Things not excepted.  And hence it 15 not a goott
Argument, that the Por{uer has libelled as definite-
ly and clofely as he could in the prefent Matter:
Tor betrer an Inconvenience fhould be fuffered in a
particular Cafe, than that a dangerous Preparative
be laid down, of admitting indefinite and general
Criminal Libels, whereby poor Pannels may be
precluded from their Means of Defence.  And this
will ferve to obviate the Argument drawn from a
very infeazible Chance, fuppoled to fall out in the
Road of Leith; which as proponed, will likewile be
otherwife circumftantiate as to a pofitive Probation,
and not founded upon Conjectures and Prefump-
tions, as this Cafe is.

Nor can the Filcal altogether excufe his indefi-
nite Libel, feeing the Means was not wanting of
his coming to the Knowledge of the Ship, 1t it be
erue what is libelled; feeing the Ship was not funk,
but fold to a particular Perfon; and by fome Lvi-
dence of the Ship, the Crew might likewife have

been known.

't obfer'd.

i inflanced, or
argued from.

3. As Law and Form require fuch Libels to be
definite and fpecial, {o more efpecially in this Cafe;
becaufe Captain Green was clothed with a Comnif-
fion under the Broad Seal of Eugland, which em-
power’d him to act in Hoftility againit all Pirates :
And therefore a general and indefinite Libel, upon
attacking and feizing a Ship in his Cafe, would feem
very improper: For the Prefumption muft run in
his Favours, That if anyActs of Hoftility were done
by him, they mult be prefumed in Prolecution of
his Commillion.  This 1s not pleaded as a feparate
Defence to clide the Libel 5 nor 1s it pleaded to have
aiven him full Liberty to have ranged impuue, with
Impunity, but as a Speeialty i this Cafe ; that as
it is a Defe@ in all Criminal Libels to be general
and indefinite, fo much more in this Libel, he being
clothed with a Commiffion, und hav-
ing Power to + affail. And therefore
the Prefumption runs in his Favours ;
except the particular Ship were condefcended upon,
known to be a Merchant and Trading Ship, and
confequently he out of his Duty m attacking the
fame.  And therefore 1t 1s frivolous to object, that
the Commiffion obliged him ta keep a particular
Journal of whatloever Veflel he thould attack hofti-
ly 5 fecing the attacking of any Veffel whatfoever
is denied and the Argument from the Commifiion
only prefled to this nd, That no indefinite Libel
of attacking.. Ships, is relevant agamnft a Perfon
clothed with a Power to attack 1n certain Cafes 5 and
which the Accufer was {0 far convinced of, that for

|' attack.

fupplying that Defect 1n his Libel, he in his Plead-
ing and Information, is pleafed to condefeend upon
this {pectal Qualification, and Mark of the Ship at.
tacked, that {he was a free Ship 5 which therefore he
is obliged to prove.

The Purfuer was at the Pains to defend his Li-
bels from an Objection, as it they had wanted time
and Place. The Pannels did indeed conjoin this
with the other 3 That as the determining the Time
and Place feem to be abfolutely requifite s fo ke
wife the Condefcendance upon the particular Names,
and Defignations of the Ship and Perfon, both being
equatly and neceffarily required, that Pannels be not
precluded from” their jult Defences,  And the time
libelled comprehending the Space of four Montls,
being too indefinite 3 it is Jikewife reafonable in fuch
a Cafe, that the Accufer fhould be more fpecial
which the Pannels humbly remit to the Honourable
Adnmirals, and Lords Aflcfiors.

"Fhe Second Peremptory Defence proponed for
the Pannels, was, That this being a Libe] founded
upon feveral Qualifications and Prefumptions, the
fame was no way relevant, to infer the Conclufion
of the Label, A Proof of Crimes from Prelump-
tions, is very hazardous: And hence it is, thac
fome toreign Nations do not condemn to Death upon
Indicia, Tokens, but make them only
Ground to | put to the Quettion, + Torsure.
And many Lawyers are of Opinion,
that the ordinary Pain of Death is not to be infli&t-
ed upon a Proot arifing from Judicia, Tokens, the’
never fo pregnant.  Of this Opinion is Pharinacius,
a great Criminalift, and many others 3 and fo is
Brunemanus, ad L, ult, Cod, de Prob.

But in the next place, whatever the Diverfities of
Opinions and Practices of Nations may be in this
Point, yet it 1s certain, where Indicia, Tolens, are
taken as a Proof, in order to Punithment by Deach,
they muft be fuch as amount to a full Proof, and
leave no Room for any Scruple or Poubt. This can-
not be better exprefs’d, chan in the Words of that
Kxcellent Conftitution of Theadsfins the Emperor, E.
wll, Cod, de Prob. Sciant cunili accufatores eam f¢
rem deferre in pubiicam notitiam debere, quae muiit
Sibi idonets teftibusy wel inflrula apertiffimis doctmen-
tis, vel Indiciis ad Probationem indubitatis, & Ince
clarioribus expedite :——JE et all Purfuers take no-
tice, that when they bring a Matter into Publick
Judgment, 1t ought to be fupported by proper Wit-
nefles, or plain Proofs, or undoubted Signs and
Tokens, as clear as the Sun at Noon.  And it wili
plamnly appear from the Libel, that the Qualificat-
ons therein narrated, are not fuch Judicia, T kens,
as that cxcellent Conftitution requires; indubitala,
undoubted, apertifima luce clariora, moft evident,
clearer than Sunfhine, There muft always Differance
be made: Some have a probable Shew, and incline
the Mind of the Judge; and yet cannot go the
Lengthof & full Proof. L. 5. in Principio Pand. de
Panis——S8ed nec de Sufpicionibus debere aliguem
damnare 5 faltus enim eff impunitum refingui faciing
nocentis, quam inzocentem damnare : Nor ought any
Man to be condemned upon Sufpicion ; tor it 1s
better that a gulty Man pafs unpunifh’d, than that
an innocent Man fhould be condemned.  Jndicia &
Prefiumptiones, T okens and Prefumptions,have much
cafier Place, where conflat de Corpore delicii, where
the Subject of the Crime is vifible ; becaufe this helps
to fuftain the Prefumption, and gives indeed the
Iudicia, Tokens, their juft Weight, But thefe, 1n

fuch a Cafe as this, wdi won conflat de Corpore delili,
wlhere
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where the Subje@ of the Crime 1s net certum, are
hardly receivable, feeing they want to be applied to

a particulnr Crime. ‘ o
This fo neceffary a Qualification of a Criminal

Libel, nt conftet de Corpore delifliy that the Subjelt
of the Crime fhould be vifible, the Purfuer endea-
voured to evade, by diftinguifhing betwixt Crimes
that are cum effeflu permanente, have permanent
Fffeds, and fuch as have no permanent Effetts, In
the firlt, the Corpus delifli, vifible Effect of the
Crime, was neceflary, not 1 the Jat-
ter 5 and therefore 4~ fubfiunes that in
the Cafes libelled, there could be no
permanent Effects 3 becaufe all are libr:llc_d {0 b.e
deftroyed, and put out of Reach: But plainly this
Diftinction is againtt the Purfuer 5 becaufe certainly
Piracy, Robbery and Murder, are fuch Crimes, as
have permanent Effects. |

By the Corpus delicti, Subjet of the Crime, 1s not
meant, that the Subje& of the Crime mult be fo
extent, as to fall under the Senfes 5 but that the Lofs
futained is felt and known. As for Example: In
the Crime of Murder, though the Body cannot be
reached, yet the particular Lofs is known: Itisno-
torious the Queen wants a Subject; Friends wanta
Relation, whom they can point out : In Piracy and
Robbery, Merchants want their Ships and Goods :
So that the Lofs is felt and known, tho’ (de faélo) the
Subject cannot bz pointed out, Whereas in this
Cale, no fuch particular Evidences can be given
None can complain of any particular Lofs, either
Queen or Subject. And this is the true Meaning of
what 1s Corpus delichi, aSubjeét of the Crime, And
whatever be the Import of the Objection againft the
Libel, yet it 1s certain, to alledge Qualifications as
the Proot of a Crime, ubi non conflat de Corpore de-
liti, where the Subjet of the Crime does not ap-
pear, 15 moft incongruous. Add granting, as the
Purfuer does further contend, that he has libelled
a Corpus deliti, a Subje¢t of the Crime 3 info far
as he has libelled a Criminal Faé, and Deed of Pi-
racy, Robbery and Murder ; which ftill being ge-
neral, is not that Corpus defiéli, Subject of the Crime,
that Law requires. Yet it was never heard, nor
can there be any Lawyer whatfomever adduced, that
owns the Corpus delicti, Subject of the Crime, can
be made out of Prefumptions and Qualifications,
When once it is known that a Crime is committed,
it may be owned that Judicia indubitata, undoubted
Tokens, fuch as Law requires, may be a Ground
to fix the Guilt upon particular Perfons 3 becaule
there the Certainty of a Crime committed, does
negatively inforce and give Weight to the Prefump-
tions adduced : But when it is not known that a
Crime is committed, and that this is firlt to be
made out 3 it s pofitively contended, this cannot
be but by a pofitive Probation of con-
curring T habile Witnefles : For Pre-
fumptions may be apt t¢ fix a Guilt,
qitando conflat de Corpore delici, when the Subject
of the Crime appears, or that the Fact was done,
but not before.

In the third Place, the Prefumptions libelled are
very far from being of that nature, as to be conclud-
ing o a Convition; and of that Cerainty and
Clearnefs as Law requires.  All Probations in Cri-
minal Cafes fhould be infallible and certain 5 and if
there be any Meaning put upon Prefumptions found-
ed upon for proving a Crime, other than to infer a
Crime 5 that is to be laid hold upon, according to
the manifelt Principles of Law and Humanity,

Now the Qualitications libelled, are either fuch
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as not only can bear an obvious Senfe, different
from what 15 impofed, buteven a probable one 5 or
are fuch as are vagrant Lixpreffions and Hear-fays,
importing little or nothing, and cannot be applied
to the Crimes libelled.

1. The Chyrurgeon his having heard Shooting ac
a Diftance, while in the mean time he faw no En-
gagement ; can eafily be applied either to Shoot-
ing from other Ships, or Shooting upon Salutation,
O

2. That he did fee the Worcefler riding in her
Birth, and another Ship (as it were) towed to her
Stern, 1. It is only Conje€ture, being at fuch a
Diflance. 2. Itis improbable, becaufe it is not the
ordmary way ; and hazards the Ship falling foul of
one another, in fuch common Roads ; which might
be a Ground to the Chyrurgeon’s Miftake at fuch a
Diftance,

3. Thathe did fee the Goods lying lumber’d upon
the Deck when he came aboard, 1. Itis ufual in
Coalt-Trading, that the Goods are brought by
Sloops, and {o laid upon the Deck till they be {towed.
2. This might be occafioned by the Ship's drawing
Water, And to what concerns the Word Butking,
and bringing Water from the Shore, it 1s taken no-
tice of n the Exculpation,

4. That when the Dotor enquired what was the
Occalion of the Goods lying in Confufion, Captain
Madder fhould have anfwered, Damn you, 8cc. mighs
proceed from the faid Captain Madder’s being in a
Paflion, and concerned for the Goods being da-
maged, and a Tarpauling-Temper, very ufual
among Seamen,

5. That the Chyrurgeon did drefs two wounded
Men 5 fArft, one is dead, another is not named in the
Libel 3 and the Alack as the two other alfo, mighe
have got their Wounds by fighting among them-
felves, which 15 not unufual 3 and the rather, that
they appeared unwilling to tell the Chyrurgeon, of
purpofe to conceal their Quarrel from the Cap-.
tain,

6. As to what 15 alledged to have occurred be-
twixt the Doctor and the Linguifter, foi, It is only
Hear-fay ; in the fecond Place, there mighe be a Ship
fold to Coge Commodo, but not tuken by Captain
Green, and 1t is improbable he would have boughe
any Ship taken by Piracy upon that Coait.

7. What 1s libelled about Reyialds and Ius Sifter,
their miffive Letters, is far from being any Qualifi-
cation : For, Firff, Reynolds’s Letter
is only a  Double. It is ftrained to 1 Copy.
put fuch 2 Glofs upon the Exprefiion
(bafely corfefs) to 1mply a Guile, and a Guilt con-
fefled ; feetng the Words may calily bear the Mean-
ing of a falfe Accufation, and 1s explained by a fub-
fequent IExpreflion, That he would rather die inno-
cent, than accule any Man fallly 5 and in the Begm-
ning of the Letter, declares, he knew nothing of
the Matter.

8. What relates to Haines his Intercourle with
Aina Seaton, and others, are nothing but general
and ambiguous Expreflions, from which nothing
can be gathered of the Crimes libelled, and infers
no more, than that he was ufing fome Stratagems to
gain his Miftrefs.

And as to the Expreffion of the Wickednefs com-
mitted aboard their Ship, 1t may eafily relate to
other Crimes, which are but too frequent in fuch
Voyages ; as alfo, as to what was donc abaard after
the Ship was in the Harbour; and as to the libelled
Expreflion uled by Haines againft Captain ﬂfffﬂd-

der,
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der, as the fame is general and indefinite, relating to
no particular Crime, fo this might arife from fome
particular Pique and Prejudice againit
Captain Madder : As to what follows
* anent the Condition of the Cargo,
when the Committee of the Council unloaded the
Ship, it is fufficiently taken oft in the Exculpa-
tion.

Laftly, As to what is libelled ancnt the Afriean
Company’s Seal :  Firff, It will not be pretended,
that the Company were in ufe to give their Seal to
any Ship whatfomever trading by their Commillion.
2. Ifany had cafually gotten the Seal, there are an
hundred Ways whercby the fame might have come
to the Worcefler’s Crew without Piracy.  And 3.
The Seal found aboard, and which is lying in the
Clerk’s Hands, which has a Ship for its Crelt, might
have given Occalion to this Miltake,

It being plain, that the Qualifications libelled,
are not of that Import to give a full Conviction ;
the Purfuer’s Argument adduced from the Iind of
Probation, which is to find out the Guilt, and con-
vince of the Truth, may be plainly taken oft'; that
there is no fuch convincing Proof, as can fully and
certainly determine any Judge, but, at moft, refolves
in a conjectural Proof, never to be admitted to take
away the Life of Man,

The Purfuer allows, that if every one of the Cir-
cumftances fhould be taken {eparately, they would
not be fufficient; but being taken jointly, and ac-
cording to the Series of the Thing, they amount to
a full Proof and Conviction 5 and this is the Nature
of all cumulative Probations ; which is not to be dif-
joined, Qua non profunt fingula multa juvant : The
Purfuer does likewife adduce Arguments and Au-
thoritics for a cumulative Probation to be of this na-
ture, that there needs not two concurring Witnefles
for every Circumftance. In anfiver to which, the
Pannels do ftill plead, there is a great Difference to
be made betwixe Cafes where previoufly, conffal de
corpore deliffi, the Subject of the Crime appears, and
that Prefumptions are only fixed upon to find out
theGuilty ; and thefcCafes,where in general a Crime
is libelled, altho’ Prefumptions may be admitted in
the firlt, yet never in the other, as is already ob-
ferved. 2. Inall Cales, Prefumptions muft be fuch
as leave no room to doubt, and muft not only have
a Probability with them, but a concluding Certainty,
which does not give Ground to Sufpicion, but plain-
ly and frmly convinces ; which certainly cannot be
inferred from the Qualifications libelled 3 all which
cicher can bear a different Conftruétion, or are fuch
vagrant Hear-fays, and indefinite Expreflions, as
amount to no certain and fpecial Crime. 3. Such
Prefumptions cannot be conjoyned,which particular-
ly taken, are citherof fmall Weight, oramount to
very litdle, or that they can probably bear another
Senfe and Meaning, as has been demonfirated.
And, 4. As to the Conjunction of a cumulative Pro-
bation, there is a Diilerence to be made betwixe
Crimes that are continued, and where the Proof may
be had from the Reiteration of the A&s, and thole
other Crimes which confift only in Fact or Decd.

In the firlt, a cumulative Probation may be ad-
mitted ; as in a Libel of Bribery, one Witnels may
be admitted for one Faét, another for another, and
fo a third, which may conjoyn, altho’ there be not
two concurring for cvery particular Fact, if there
be other concurring Evidences and Arguments = But
where there is one pofitive Fact libelled, this coes
not fo eafily admit of a cumulative Probation, efpe-
cially which is always to be taken along, where the
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Crime 15 not {pecified and determined, as in this
Cafe, and that the spfem corpus delichi, the Subject of
the Crime itfelf, is itill ro be made out: So that the
Texts of che Law, and Authorities made ule of by
the Purfuer, may be calily cleared, that cither they
relate to Civil Cales, as/. 3. par, 2. digelf, de teftihus,
where there muft be a Prefeience of a Civil Righr of
the one to the other : Or if the Texts and Authori-
ties relate to Crimes, the Iudicia, Tokens, allowed
by. them, muft be indubitata & luce clariora, un-
doubted, and clearer than Sun-fhine 5 and prefup-
pofes a Crime commutted, & corpus deliii, the Sub-
jelt of the Crime, and tends only to fix the Guilt,
And it 1s pofitively denied, that there 15 any Law,
or Lawyers, allowing any cumulutive Probation to
prove a Crime in generaly wdi aon conffal de corpore
delicti, where the Subject of the Crime does not ap-
pear ; and this 15 2 Speciality i the Cale of the
prefent Pannels 5 and the Honourable Judges il
Lords-Afleflors, are earneflly intreated to confiacr
it; which does really diftinguifh them from the other
Cafe mentioned by Lawyers; all which
relates to * Delicts actually commit-
ted, and that the Prefumptions de-
duced, tend only to fix the Guilt: But when 2
Crime 15 alledged 1n general to be committed, and
no fpecial Condefcendance upon what Subjedt,
upon whom, and againft whom, Prefumptions
there are not {ufhcient, without concurring habile
Teftimonies 5 even fuppoling fuch a general indef-
nit Libel could be relevant, againtt which there are
abundance of Arguments already given ; for unlfs
a Falt be proved, even Conicflion 15 not fufficient
to fix a Guilt, as mult be acknowledged by all 5
nmuch lefs Prefumptions, except the Iact be once
known.

* Crivus.

The Grounds of Exculpation.

As the Pannels are confident, the Lords Judges
will not find the Libels fo general and fo qualified,
relevant to infer the Pains of Death : So for further
clearing their Innocence, they offer the Grounds of
Iixculpation following, which are either inftantly
inltruéted, or offered to be proved.

And this may be lud down, which cannot be
denicd, that Prefumptio non delicli excludit prefusmp-
tiones delicti, the Prefumption of a Crime not com-
mitied excludes the Prelumption of a Crime 5 to
which Purpole, Carpz, Part. 3. 9, 123. Num. 69.
and in the fame Place, in dubio femper inn mitiorems
partem eft prefumendym. In a doubtful Cafe we muft
always take the more charitable Side 3 where he cites
Multitudes of Lawyers.

1. There is no Realon to {ufpect the Pannels of
the Crimes libelled, being Perfons of entire Fame,
without any Imputation as to their antecedent Life,

2. That they were under a Charter-Party, com-
miflioned to a Trading Voyage, and Infurance made
upon Ship and Cargo, which does remove all Sul-
picion of Piracy,feeing fuch do ordinarily aflociate,
and out-rig themfelves for that End.

3. A ftrong Argument of the Pannels Innocence
as to Piracy, is, That they were upon their Voyage
homeward, to make Account to their Fraughters anc
Owners of their outward Cargo and Returns 3 of all
which they have exact Journals and Accompts, and
upon their coming to Frazenburgh gave Advice to
their Owners of their. Arrival, which was infert n
the Publick Prints from London, as is viual, and
likewife fent a Packet over Land from Frazenlurgh
to the Arican Company in Scotland, from Mr. [z:{ff:f,

their




1704. Scotland.

their Correfpondent in the Eaft- Indies, which is not
to be fuppofed a Pirate would be intrufted with :
Whereas, when fuch turn Pirates, it is ufually for
their own Profit, and fo not only rob others, but be-
ain firlt with thetr Owners, and are not found to
return to make any fuch Accountsy which is a
tronger Proof of the Pannels Innocence, than any
Circumftance hibelled to the contrary.

4. Meiocheus de prefumptisnibus, lib. 5. Prif. 59.
treating of the Prefumprions of Innocence, lays down
rwo very pregnant.  Fieft, That if the guilty Perfon
could flee and did not, that very Prefumption wathes
away the Guilt; and gives Account of a Cafe out of
Luctan de amiitia, that Antiphilus and Demeliius
betng accoied of Sacrilege, were difmiffed by the
Pretor, bzcaule when they could have fled, they did
not. A fecond, when the accufed Party ofers him-
(i to the fudge, it1s a ftrong Prefumption of his
Innocence, fince the Innocent fear nothing, and the
Guilty have always thePumifhment before theirLyes:
Both thele favour the prefent Pannels ; for the Ru-
mour was {pread, and came to their Ears fomeWeeks
b-lore they were imprifoned, and yet none of them
oilered to lee s and one Ballautine being at full Li-
bertv amongft his Friends the Time of
the = Incarceration of the reft, did of
his own accord offer himfelf to Prifon.
5. That the alledged Confeflion made by the
Chyrureeon, mult certainly labour under fome Mi-
ftake, becaufe, altho® he menuons the Attack to
have been at Caflicnt, and that he heard the Ship
was fold at Keilou, which are ac Jeaft filty Leagues
dittant ;. And altho® he was aboard all the Time,
yer he makes no mention how the Ship was brought
dong, or any thing rclating to it.

6. It is oiicred to be proven, that the Black who
i< alledzed to be wounded 1n the Action, was not
aboard forty-cight Hours before the IPorecfier failed
from the Coatt of Afa/ubar.  And further, that the
Black declared when he came aboard, that he got
theWound in his Arm by the Bite of a Snake, And
further, 1t can be inflructed by Chyrurgeons, that
the Wound, as it well appears, is more probable to
liwve been got that way than by Gun-fhot.

7. Whereas 1t is libelled, That the Ship was at-

tacked by the Zuivefler’s Sloop upon the one Side,
and her coming up upon the otiwr :
7 is impoflible 1 Piracy of that nature could have
buen comnnitted upon the Coalt of Afelabar, and not
certainly known in Eaglaud long before the Arrival
of the Ship, fuch is the exaét Correfpondence, efpe-
clly as to fuch Matters 5 nor could the Captain ei-
ther have traded upon the Coaft, or been recetved
by the Factories and Governors there, it he had
wommitted any fuch Piracy 5 whereas 1t 1s offered
1o be proven, that after the Time libelled he was
athore kindly entertained, exchanging Letters with
the Governor of Aijaizo, and had Inttructions and
Recommendation from thence to the Governor of
Fore William upon the Coaft of Bengal, whether he
was obliged to go for refitting bis Ship, and ftop-
ping the Leak, which he could not conveniently do
at Malabar, becaufe of the want of Timber, Cord-
age and Money to be taken up upon Bottomry.

8. It was afferted by the Fifcal in the Time of
the Trial, that the A&ion lafted two Days and a
hatf, which is a molt improbable Story 5 for cither
the Night would have feparated them, or the Ship
aticked might rather have run a-fhore, than fall in-
to the Hands of the Pirates.

9. That the Wor ~ Bufking, libelled as a Term
hgnifying a Ship preparing to fight, has a quite
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difierent Conftru@ion in the ordinary Acceptation
among Seamen, and fignifics, bearing clofe upon
the Wind by a prefs Sail. |

10. It is offered to be proven, that their Water
was ftaved on the Coaft of Malabar in a Storm, and
not by Bufing, as it is libelled.

11. And to | redargue the Circums
ftance libelled, that the Goods were || Refute.
not right ftowed ; it’s acknowledg’d
the Ship was fix Months in 2 Harbour at Bengal,
after the libelled Engagement, and there loaded and
unloaded : So that they had all Opportunity to ftow
the Goods as they thought ft, and certainly they
were ftowed as fuch Goods ufually are, which can-
not be prefs’d without Damage,

12, That the whole inward Loading does not
amount to a Value beyond what might be reafonably
cxpetted from the outward Cargo, in a Trading-
voyage to thefe Places.

And laftly, That in Fanuary preceding, the Time
of the alledged Aion, there was a Proteft taken
by the Pannels againft the Governor of Cochin,
for not allowing the Ship 7Vorcefler to be refitted
there, which the extremely needed before fhe could
retrn to Aurope 5 and fo was in no Capacity, ei-
ther to fight or take a Ship, as is libelled, in the
Nonths of February, March, April, or May there-
after 5 and was a Ship fheathed with Lead, and
therefore altogether unfit for fuch Ation 5 as alfo a
flow Sailer, and has not the leaft Mark of any Gun-
fhot upon her.

So that upon the whole Matter, The Qualificati-
ons hbelled being {o weak and conjetural; and the
Prefumptions of Innocency fo ftrong upoa the other
Hand 5 it is confidently expected, that the Honour-
able Judges and Lords Afleffors will reject the Libel,
and lct the Pannels go free 5 which they expect from
the Juflice of the Nation, and the
1 Humanity with which they are in 4 Courtefy.
ule to treat all Strangers,

An ANSWER to the Fifcal’s Cita-
tions. With the Counter-Citations
for the Pannels.

FE MO’ the Deétors differ about the Force of

_ﬁ_ Prefumptions, and the Effeét of Probation,
ab Indiciis & drgumentis, from Prefumptions and
Arguments ; yet they all agree, that Parallels drawn
from Civil Caufes to Crimtnal ones, are not unt-
verfally to be admitted. Now the Fifcal cites L.
2. §. 2. de Tefitbus, for evincing that Prefumptions,
Indicia & Argumeita, Tokens and Arguments,
are to be received,

This Law is taken out of the ¥ourth Book de
Cognitionibus, written by Calliffratns ; the which
Book only treats of Civil Cafes, as is manifeft from
the Title of that Book, difpers’d in the
. and T congefted by Labittns, to + collected.
which I refer. Wherefore this being a ‘
Refeript of the Emperor Hadrian, in a Civil Caufe,
can never be applied in a Criminal one.

The next Cieation is, L. 22. C. ad [, Cor. de fal-
fis, which is a Refcript of the Emperor Confantine
to the Governor of Raeme, about a forged Writ.
Now as the Law fays, fuch Forgeries
can only be difcover’d by 1 Collation
of Writs, Arcuments aferr’d from
thence, and Witnefles. And it is well

+ Comparing
of Hands,

" known,
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known, that in our Law we have two ¢ Arguments {ingly confidered don’t fay much :

¥ Dipprovizg.  Ways of 1 Improbations the Direct,

and the Indirect, Now to apply that
to the Crime of Robbery or Murder, which muft
be proven * [iguidifime, ana not by
+ Writs, feems very || anomalous:
Befides, Crimes, according to their
different Nawre, muft be diverfly
proven; fome by Ear-witnefles, as

Blafphemy, Herefy, Curfing of Parents, e, O-

* maft clear,
+ Friting.
| irregular,

thers by Eye-witnefles ; as Robbery, Murder, Je.

And the Witnefles competent for proving the onc

Crime, are not {o in the other.
The third Citation is out of Antonins Matheus

de Criminibus, ad Lib, [f. 48. Tit. 15. C. 3. N. 4.

The Fifcal cites the latter End of this Seétion 3 but
omits to fer down what the Author refers to in the

C. 6. of thatTitle 5 the doing whereof will {erve for
an Anfwer,
audicndus 5 at fi Argumenta alia concurrant, andi-
endus ¢ft : One Witnefs is not to be regarded 5 but
if other Arguments concur, he is to be regarded.
Now thefe Argumenta muft be taken out of the
C. 6. of that Title. Argumentum nibil eft alind, quam
Ratio que vei dubie facit fidem 5 &5 eft vel neceffartum,
vel contingens.  Neceflarium, curs Confequentia ie-
ceffaria efl 5 velnti coiviffe cam que peperity furtin
Jeciffey qui rem furtivam efferens deprebenfus eft. Cw{-
tinzens, cujus Confequentia probabilis et 5 weluti,
cadem feciffe, qui cruentatus ¢ff : ¢ An Argument is
¢ only a Realon which proves a doubtful ‘Thing ;
< and is either neceffary, or contingent. That 1s a
< neceflary Argument, whofe Confequence is ne-
< ceflary: As for Inftance, That {hie who has broughte
<¢ forth 2 Child, has certainly known a Manj or that
he who is taken in the Faét carrying off ftoln
““ Goods, has certainly committed Thett. A con-
< tngent Argument, is that whofe Confequence 1s
¢ only probable: As for Inftance, That the Man
¢ who s bloody, has committed Stwghter,”  The
neceflary Argument obtains in Criminal as well asin
Civil Cafes; but the contingent one, which the
Lawyers call a Prefumption, is not of fuch Force,
However, our Author is of Opinton, that Contin-
gentia Avgumenta quanguam fingila fdem uon factant,
Plura tamen conjuita crimein manifeare poffunt, Rem
uno atque altevo exemplo declarabimus,  Occifus off
Calendis Meavius: 'Tieius perempti inimicus fuity eidem
Jeepius won filwws interminatus, fed & infidialus off
Cum deprehenderetur difdem Calendis in ca cedis,
cruentatus, cum gladio crucito, ad menfuram Tulneris
facta, toto vnltn expalluit 5 interrogatus, morl refpoi-
dit, trepide fugit,  Hic fingula quidem Aigumenta in-
firmiora funty wiiverfa tamen cedis anterem Titum
evidenter defignant,  Simile ¢ft illud, Clodius cum
Pompeia : Nudus cum nuda reperti funt in codem Ca-
bili 5 preteriit id momentum quo turpitudo perfici po-
tutt,  Fam olim dlle slicrem deperibat, ad fluprum
per literas follicitaverat.  Quis dubitet utrnmque A-
dulterii damnare? ¢ Tho' conuingent Arguments
¢ fingly by themelves make no Proof 5 yet feveral
¢ of them join’d together, may make the Crime evi-
<« dent,  We fhall make it plun by an Inftance or
¢ two, Mevins was KkilP’d on the hrlt Day of the
¢ Month: Titins was an Enemy to the Perfon killd,
¢ and not only frequently threaten’d him, but way-
‘“ Jaid him,  And when he was found on that fame
“ Pay of the Month in the Place of Slaughter,
¢ bloody, with a bloody Sword, anfwerable to the
¢ Dimenfions of the Wound 5 he look’d as pale as
¢“ Death: DBeing examin’d, gave no Anfwer, buc
¢ run away m a Fright, In this Cale, indeed, the
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but taken all together, they plainly prove Tiiy;
““ to have been the Author of the Murder, Whae
““ follows is fuch another Inftance. Clodins and
““ Pompeia were found naked in the fame Bed, by
““ not in the Act ; the Time for that was paft : By
““ he had long courted the Woman, and follicited
‘“ her to Lewdnefs by Letters: Then who cap
‘“ make any Doubt to charge them both with Adul.
““ tery ” Now there being in the prefent Cafe no
fuch Prefumptions as thefe are 3 the Rules laid down
by thns Lawyer Matheus, fhew the -
Circumitances libelled are not - re-

levant.
‘The fourth Citation 1s from Gail. L. 2. Oy 66.

N. 12, The fetung down of the Thtle of the Ob.
fervation, which is Fus venandi an Servitus fit reaiis
vel perfonalis, Whether Hunting be a real or per.
fonal Service 5 and alfo the Apoftle of the Setion,
which 1s, In Materta Decimarum, teftes fingulares
probant 5 In N atter of Tythes, fingle Witnefles are
good 3 does fhiew, that the Matter there treated is
Civil, and not Criminal,  And many Things are
allowed in Civil Cafes, which are not in Criminal.
A. Matheusad Lib. ff. 48. Tit. 15. de Probationi-
bus, Cap. 2. Num. 1. Quicunque Tefles in Caufs
civilibus effe non poffunt, iis nec in Criminalibus Tefli-
monii dictio eft. At non conlra sy quicwinque in Caufis
civilibus andiunlyr, 1 etiam in criminalibus andiend:
Graviera emm criminalia “Frdicia civilibu;

"™

'I" ﬁﬁ:fm:

Whofotver cannot be Witnefles in Civil Caufes,
“* are not to be admitted in Criminal Caufes.  Buc
““ the contrary does not hold, wiz. That whoeves
““ may be Witnefles in Civil Caufes, may alfo be ad-
““ mitted in Criminal Caufes ¢ For Criminal Cauies
““ arc of more Weight than Civil Caufes; and ther-
‘“ fore in Criminal Caufes we ouglit to be more nice
*“ in the Choice of Wineffes.” And the Author il-
Jultrates this Doétrine, by Lxamples fet down in

that Chaper,
What has been faid, will ferve to anfwer what is

cited out of Ginrba and Mafcardus.

The Citation from Carpzevins’s Criminal Prac-
ticks, Q. 123. V. 57. is imperfe@ly excerpted : For
I thall give no other Anfwer, than what is in the
fame Place, from N, 55, to NV, 59. Probantur ctiam
Tudicia ad Torturam per wnicum Teftem, in cafie quo

plura Indicia fimul concurrunt, fuper guibus Tefles exa-

minati diverfimede deponunt 5 ac unus de uno, alter de
alio, tertius etiam de alio tefiificatuy : Tum enim om-
ninm Teftificatio funud junita, verifimiliter facit de Reo,
qui propierea fub Tormentis tnterrogart poleft,  Elf:
entin hac de re ion omiii €x parte Interpp. conventan!,
nec deftnt qui Affertionem bane fimpliciter reficiant:
Teflefgue hofee, ut finguiares conjungendos non effe au-
tument, eo quod finguit Teftes bandguiaquam fidem fa-
ciait,  Veriffimions tamen eft, plures imperfetias Pro-
batienes in Canfts capitalibus conjungendas effe ad pie-
nam Probationcn: faciendam, quoad effefium torguen-
di: Quod communiler Dd, placuiffe, licet namque
uuicum indicium ab wno Tefle probatum, femiplenan
Probationem &5 Fidem, ad Queflionem de veo baberdam
uon faciat : Secus tamen res fe babet, fi plura Indicis
concurrant, & comjunitim reum aggravent, gucrum
wunmguodque per Teflem finpularem prebetur,  Nam
una Prafumptio aliam adjuvat s plurimague Indicia
conjuncta Fidem faciumt,  Quod ipfum lamen nek
aliter accipi velim, quam bifce tribus concurrenti-
bus.  Primo, Ut Tefles finl omni exceptione majores
&S idonei, ac Vite probate. Secundo, Ut deponant
fuper Indiciis proximis delifto, non etiam fuper valde
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remotis Indiciis.  Tertio, Indicia fuper quibus Tefles
ifi fingulares deponunt funt plura, & talia que red-
dunt aiimum Fudicis quefi ccrtum quod Reus deli-
queril : - Quornm alterntrum fi deficial, aullum in
Sure babeant Effestum.  *¢ Prefumptions make
«« Torture lawful, when there is but one Witnefs,
<t in a Cafe where feveral Prefumptions concur, upon
¢« which Witnefles being examined, {wear m a dif-
¢« ferent Manner, and one witnefles as to one Pre-
«« fumption, another as to another, and a third con-
¢t cerning a third.  Then all their Evidenr::e being
«¢ 1oined together, makes the Charge agamit the
«« Perfon probable, who therefore may be examin’d
« by Torture. For tho’ Interpreters don’t all agree
«¢ in this Point, and that fome of them do abfolute-
«« ly rejeét this Opinion, and think thefe Teftimo-
¢ pies are not to be jained, becaule fingle Witneffes
¢« don’t make Proof’; yetit isa certain Truth, that
< in Capital Calcs feveral imperfet Proofs arc to

Jor Piracy,
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fon guilty, or the Committer of this Crime, whe-
ther it be Robbery, Piracy or Murder. Thofe who
admit of Probation, per Indicia € drgumenta, by
Prefumptions and Arguments, diftinguith thefe into
Proxima &3 Remota, near and vemote 3 and to each
of them give a diferent Effe® in Law., Capr. @,
120, N. 0. Tudiciim definitnr argumentum deliéts per-
petiati demnonflrativum, feu Didicativam,  Idem, 9,
121, N. 1, Tudicia propuigua ac certa, quornm witin-
qusdgue per fe fufficit ad Torturam.  Hujus peneris
Indicia non verifimilia ac probabilia fod certa, on
levia ant perfundloria fed nreentia s non dubia ant
equivoca, que multipliciter interpretari quennt,  jed
conclidentsa, & ad Deliffum inferentia funt, €8 Cri-
min quaft inherent, ila ut iis appareniibus, wibil ni
Ji Rei Confellio deeffe wideatur.,  And N. 14. & feqq.
ut Indiciom femiplene Probatioris per fe folum fuf-
frciens & Idoneum fit ad Tovtaram, tria requirnntnr,
1. Ut Teflis ille anicus fit omui exceptione major.

« he joined together, in order to make a full Proof 2. Ut bic Teftis deponat de astu immediato, qued

«« a5 to the Effeét of Torture, This is the com-
« mon Opinion of the Doctors; for tho’ one Pre-
«« fumption prov’d by onc Witnels, does not make
«« half Proof in order to examine the Prifoner by
«« Torture ; yet the Matter is otherwife, if feveral
““ Prefumptions concur jointly to charge the Pri-
““ foner, of which any one may be proved by a
“ fingle Witnefs ; for one Prefumption {trengthens
““ another, and many of them joined together make
“ yp a Proof. But I would not have this to be un-
< derftood to be fo, except when thofe three Things
“ concur : 1. That the Witneffes be above all Ex-
““ ception, proper in the Cafe, and of a good Lilc,
““ . That they fwear as to Circumitances immedi-
““ ately relating to the Crime and not as to thofe
““ which are very remote. 3. That the Prefumpti-
¢ ons upon which thofe fingle Witneffes {wear, be
“ feveral and fuch as in a Manner may fatisfy the
““ Judge, that the Prifoner is guilty of the Crime.
““ But if any of thofe Things be wanting, they can
have no Effect i Law.”

The Prefumptions in Scwintowi’s Cale were not in
the Indi¢tment, but in the Probation, and {cem to
have been very pregnant and near, whereas thele
libetled againit Captain Green are moft remote.

But to put this Matter in its true Light, the Ho-
nourable Judge and Afieflors are defired to remem-
ber, That Prefumptions never refpect the Deli&,
or the Corpus delifti, but the Delinquent, and the
Perfon of the Accufed : For as Menoch. de Prefimpt.
L.1. 8, 8. N. 2. very well lays, Prafumptio verfa-
tair circa id qued geffuin eff, fod ignoratur qualiter
geina s a Prefumption relates to the Thing done,
but not to the Manner of doing 1. Now, In the
Opinion of all Lawyers, DeliZumn deoet effe maii-
fefiumy a Crime oughe to be manifeft.  7wlins Cla-
rus, Seitentiarum Lib. 5. Q, 4. Scieadwn eft autem
qiod inn omnem Cafitm: imiquam debet fudex procedere
ad aligucm affum, wuifi prins illi conflet Deliflum ipfum
fuiffe commiffm.  ¢¢ But you muft know, that a
‘““ Judge in no Cafe ought to proceed to any Act of
““ Court, except it appear to hun before-hand that
*“ the Crime was committed.” Aud n that Place,
luftrates this Doétrine by Examples, and the Au-
thority of other Lawyers, to which I refer. His Sen-
timent in the End of that Queftion being, Lt wbi
coitflet Scelius won interveniffe, filebit Proceffus : And
Where it appears that no Crime has been committed,
Proceedings mutt {top.

So that ubi conflat de delifto, where the Crime s
certain, the Doubt and Controverfy arifes about the
Delinquent, fo as it is uncertain who is the Per-
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frevi wntelligitar, fi Teflis fua affertionis rationcm per
Jenfum  corporenm  rei conveniemteim veddat, quod
nempe ipfemet Delilium ab accufato perpetrari vi-
derit vel prefens duterfuerit.  Quare, Si Teflis non
de ipfo crimine depounat, fed de aliguo aéiu ad delictum
proxime accedeirte, Indicium fufficicns won facit,  Si-
cirtt nee illins Teflimonium idoncum ac fufficicits eft,
qui agpontt ae Delilfo quod in oculos cadit, & rationem
reddit dz alio fenfu, 3. Ut Teflis werbis dilucidis &
indubitatis de Crimine teflificetior, ¢ A Prefumption
““ is defined to be a demonttrative or declarative
“ Argument of a Crime committed, 2, 121. N, 1.
¢ Near and certain Prefumptions, of which every
‘ one is {ufficient of itfelf to jultify Torture, Pre-
¢ fumptions of this kind, ought not to be likely or
‘¢ probable, but certain 3 not {light or trfling, but
¢ urgent ; not doubtful or equivocal, that muy ad-
‘“ mit of many Interpretations, but concluding,
¢ really inferring the Crime, and fo infeparable
““ from it, that thofe Prefumptions appearing,
¢« there feems to be nothing wanting but the Con-
“ feflion of the Criminal, & N, 14. and following.
‘“ T'o make the Prefumption of half full Proof fui-
¢ ficient to juftify Torture, there are three Things
¢ required. 1. That thar one Witnefs be beyond
<« al]l Exception. 2. That the Witnefs {wear as to
¢« the immediate Act, which muft be underttood,
¢ that the Witnefs give for the Reafon of his Af-
¢ {errion, fome bodily Scnie proper to the Thing ;
«¢ as for Inftance, that he faw the Crime committed
¢ by the Prifoner, or was prefent at the Time:
«¢ Therefore if the Witnefs don’t fwear concerning
« the Crime itfelf, but concerning fome Act that
«« comes next the Crime, it 1s not a fufficient Pre-
¢ fumption, So ncither is his Evidence proper
¢«« and fufficient, who fwears concerning a Crime
« that is the Objeét of Sight, and gives an Ac-
«« count of it from fome other Senfe. 3. That the
«« Ryidence concerning the Crime be in clear, and
« pot doubtfu] Expreflions.” After waich our Au-
thor gives Examples; and it is to be obferved,
That thefe Tndicia, Prefumptions, are requird in
order to torture 3 for they are not, in this Author’s
Opinion, fufficient to condemn, unlr:il's' they be Cer-
tiffina, Indubitatiffima, {5 Luce Meiidiana Clariora,
moft certain, undoubted, and as clearas the Sun at
Noon, in which Cafe they have the Effet of a com-
pleat Probation. _ |
The Iudicia remota, remote Prefumptions, which
are alfo terin’d, Dubitata, Semitlena, que rem ve-
ram effe arguint, Non femper fed plerumgue tan-

tam,  tnde ctiaim wen dicuntur fimpliciter c‘c‘rmrfz.:-
| dicia
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diciay fed verifimilia & probabilia, fen wveluti ceria
Indicia: ¢ Doubtful, half full, which don’t always
¢ argue the Matter to be true, but almolt always ;
‘s whence it comes, that they arc not fimply called
““ certain Prefumptions, but likely, probable, or
‘¢ almoft certain Prefumptions,”  And theie cumus-
latively and in great Number concurring, may bring
a Perfon to Torture, but never to Condemnation,

Now, by applying this general Doctrine to the
Indi€tment, 1tis Furis Incontraverft, uncontraverti-
ble Law, that the Delidtum, Crime itfelf, cannot be
proven per Indicia & Prefumptiones, by Tokens and
Prefumptions. And as to the Pannels, tho’ a De-
Yict Crime were proven per Teflic omni exceplicie ma-
jores,by unexceptionable Witnefles, yet it will appear,
‘T'hat the Circumflances libelled, do not deferve the
Name of Judicia, Prefumptions 5 and
tho’ they fhould be allowed that” Com-
pellation, yet they arc Remotiffima,
very remote, and by confequence can have no Ef-
fect as to Condemnation.

As to the additional Conclufion, that
the Ship and Cargo thould be *efcheat-
ed, the Fifcal cites a wrong Place, and
fuppofes the Cafe to be what it is not: But feeing
he values Mr, Molley’s Authority fo much, his Opt-
nion in this Matter, as exprefs’d in the fame T'rea-
tife, C. 4.8 21,22, is thus: By the Law Mariie,
if Geods are taken by a Pirate, and afterwards the
Pivate attacks another Ship, but in the Attzmpt is
conquered, the Prize becomes ablolutely the Cap-
tors, faving the Account to be render’d to the f%d-
miral 5 and it is accounted 1n Law a jult Caption
of whatfocver may be got or taken from fuch Beats
of Prey, be the fame m their own or in their Suc-
ceffor’s Poffelion.  But then an Account ought to
be render’d to the Admiral, who may (if they hap-
pen to be the Goods of the Eellow Subjeét of the
Captors, or of Nations in Amity with his own Sove-
reign) make Reftitation to theOwner 5 the Colts and
Charges, and what other Things in Equity fhall be
decreed to the Captor, firft confidered and deduted.

§. 22. By the Statute 27 Edward 1. cap. 13.
If a Mcrchant lofe his Goods at Sea, by Piracy or
Tempett (not being wreck’d) and they afterwards
come to Land, il he can make Proof they are his
Goods, they fhall be reftored to him m Places
guildable by the King’s Officers, and fix Mcn of
the Country.

This Law hath a very near Relation with that
of the Romans, called de Ufitcapione, or the Atimian
Law; for Atinins enacted, That the Plea of Prefcrip-
tion or long Poflefiion, fhould not avail in Things
that had been ftolen, but the Interelt that the right
Owner had, fhould remain perpetual : The Words
of the Law arc thele, Quod furreptum eft, eus
yei Elerna anfloritas effet,  Where by Aullori-
tas, Authority, is meaned fus Domiuii, the Right
of the Proprictor remains perpetual, tho’ a Thing

be {lole,

* Name.
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CURIA JUSTICIARIA, Suprene
Curiz Admiralitatis tenta in Pretorio, vel no-
va Domo Seffionis Burgi de Edinburgo, decimo
tertin Die Menfis Martii, 1705, per Fudicen
difie Curie, & per Honoratiffimos Vires, Jo-
annem Comitem de Loudoun, Joannem Domi-
sum de Belhaven, Deminos Robertum Dun-
das de Arneftoun, Joannem Home deBlack-
adder, & Joannem Cockburn de Ormiftoun
Alfeffores,

Curig Legitimé Ajfirmala.

181. The Trial of Capt. Thomas Green, €c. 4 Ann,

Intran,
Captain Thomas Green, Commander of the Ship

called the WWorcefler, now in Bruutifland Harbour,

Captain Johu Madder, Chief Nate of the faid
Ship.

Tobn Reynolds, fecond Mate of the faid Ship.

Thomas Linflead, Afliftant to the deceafed Surer-
cargo of the faid Ship.

Fames Burn, Boatlwain of the fud Ship,

Fames Sympfon, Gunner.

Andrewsy Robertion, Guniner’s-Mate,

Fobn Brucklie, Scaman,

George Kitchenr, Seaman,

Henry Keigle, Cuipenter of the fawa Ship.

George Haines, Steward of the faid Ship,

Samuel Wilcocks, Chyrurgeon’s Mate,

Gearge Glen, Seaman,

Alexander Taylor, Seaman,

And Fobn Banigntyie, Sevman i e Loed S

All of them indided 2nd accuicd at the Toflance
of Mr, Alexander 150, iocurazos-korid the
High Courtof Admiraliy, tor the Ciimes ot D10y,
Robbery and Murder, 1n Manner mantioned i the
two feveral Indiétments 12:ted apainit dhem tarre-
anent, before infert in the Court Solden the Firh
of Murch Inftant,

PURSUERS
Mr., Alexander Higgins, Procurator-Fifcal.
Sir Fames Stnart, her Majefty’s Advocat.
Sir David Dalrymple, and Mr. William Carimi-
chael, her Majefty’s Sollictrors.,
Sir Patrick Home.
Sir Gilbert Eliot.
Mr. Alexander Mackleod.
Mr, Francis Graut,
Advocats,

Procurators m DEFIENCE,

Sir David Theirs.
Sir Iulter Pringle,
Mr. David Forbes.
Mr, George Adlexander.
Mr. Fobn Elpbinfton.
Mr, Fobn Spotfaead.

Advocats,

The Libels and Informations for both Parties
being reac over in Prefence of the faid Judge and
Afleflors, and 1n Prefence of the Pannels and Af-
fizers,

The Judge and Affeflors having advifed both the
Indi¢tments purtued by Mr. Alexander Higgins,
Procurator-Fifcal of the High-Court of Admiralty,
againft Captain Thomas Green, and the hail Pannels
in both Indi¢tments, with the foregoing Debate
thereupon 3 they find, That Kegle, and the other
Pannels in the fislt Indi¢tment, cannot be delay’d in
their Trial, on Pretence that Captain Green, as
their Commander, ought to be firft difcufs’d ; and
therefore repel the firft dilatory Defence : »And
find that Reynolds being libelled againtt as Socins
Criminis, a Fellow-Criminal 3 and there being no
Speciality, or particular Ground of Exculpation
proponed, why he fhould be previ-
oufly tried ; theretore * repel the fe-  * rgea.
cond dilatory Defence proponed for
Captain Green, and thefe in the Indi€tment with
him 5 and repel the Objection a- , .
cain the * Gererality of the In- T;r;:m

dictments, in regard of the Nature
of
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of the Crimes s and find the Crimes of Piracy, or
Robbery, or Murder, as libelled, being proven

by clear and plain Lvidence, 3 rele-
+ fufiicnt, vant to infer the Pains of Death, and

Confifcation of Moveable : Referving
the Confideration of the addittonal Conclufion of
the Libels, until the Verdict of the Aflize be return-
ed 3 and repel the other Defences proponed for the
Pannels 3 and remit the whole to the Knowledge of

an Aflize,

ROB. 'ORBLES, 1, P. A.

The Judge of the High-Court of Admiralty and
Afleflors, continue the Dyer at the fard Mr, Alexan-
der Higgins’s Inftance, againft the
forefaid 4+ hail Pannels, till T'e-mor-
row, being the 14th Inftant, at Eight
a-Clock in the Morning ; and ordains
the Affizers and Witnefles to attend
then, || ilk Perfon under the Pain of
200 Merks ;3 and the Pannels to be

carricd back o Prifon.

T A

I each.

CURIA JUSTICIARIA Supreme Curic
Admiralitatis tenta 11 Pretorio, vel nova Domo
Seffionis Burgi de Ldinburgo, decimo quarto
Die Menfis Marty, 1705, per Fudicem difte
Curie, & perr Honoratiffimos Vires, Joannem
Comitem de Loudoun, Joannem Dominsm
dz Belhaven, Domines Robertum Dundas
de Arniitoun, Joannem Home d¢ Black-
adder, € Joannem Cockburn de Ormiftoun

Afloffores.

Curiz Legitime Afirmala,

[atian,

Captain Thoaas Green, Commander of the Ship call-
cd the Horcefier, now in Brautifland Harbour.,
Capiain Fobn Madder, Chief-Mate of the faid Ship.

Jein Reviolds, Second-Mate of the fuid Ship,

{oomas Linfleed, Afhiftant to the deceas’d Swpei-
Cargo of the fud Ship.

James Burn, Boatfwain of the faid Ship.

Famcs Simpfoir, Gunner.

idrew Robertfon, Gunner’s-Mate.

b Bruccley, Seaman,

(esige Kifcben, Seaman,

ileary Keigle, Carpenter of the fatd Ship.

George Haines, Steward of the faid Ship.

Sumuel Wilcocks, Chyrargeon’s Mate,

Gesige Glen, Seaman,

Alexander Taylor, Seaman.

And Fobn Baunantyne, Scaman of the faid Ship,

PURSUERS
My, Alexander Higgins, Procurator Fifeal.
Sir Fames Stuart, her Majefty’s Advocat.
Sir David Dalrymple, and Nr. IWillian Carmi-
chacl, her Majelty’s Sollicitors.
Sir Patrick Heme,
Sir Gilbert Lfict.
Nr, dlexander Macleod,
Nir., Francis Grant.
Advocats.

Procurators in DEFE N Cl
Sir David Thoirs.
Sw Valter Priugle,

= Mafler of a Ship.

jor Piracy.

Archibald Drummond,
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Mr. David Forbes.
Mr. George Alexander.
Mr, Fobn Elphinfton.
Mr, Fobn Spotfuood.
Advocats.

T Affize.
v Fary,
James Majoribanks,Mer-
chant in Edinburzh.
Edward Majoribanks of
T Halyards.
Sir Fames Fleeming of

* Skipper in Leith,
Jobu Findlayfon, Skipper

in Borroftounnefs.
Mark Stark, Skipper

there, Rathobyres,
James fenifon, Skipper | Fames Gordon, Senior,
in Queensferry, and

Robert ) Forreft, Mer-

Jebin Matbie, Skipper in
chants in Edinburgh,

Preftounpans, ,
Robert Inues,
Robert IWalwood,
IVilliam Blockwood,
(George Clark, and
Villiam Neilfon, Merchants in Edinburgh.

The Affize lawfully fworn, and no Objeflion

of the Law in the contrary.

Mr. Alexander Hiegins the Purfuer, for
Probation, adduced the IVitneffes after
deponing, viz.

Ompeared Antonio Ferdinando,

Cook’s Mate of the Ship the  * Appeara.
IWoreefter, which was commanded by
Captain Thomas Grecny, aged twenty-four Years,
or thereby, unmarried ; with Captain George 2ea-
man, Merchant in Duidee, fworn Interpreter: And
the {aid Autonio Ferdinands being folemnly fworn,
| purged of partial Counfel, examined and interro-
gate upon the Libels, or Indictments,  And being
interrogate if he believed in GO D, and if he was
a Chriftran: Depones, That he believes in GOD,
and that he was born of Chriftian Parents, and is
a Chriftian himfelf. And being interrogate upon
the IndiCtment, depones, "T'hat at Callicoilean, upon
the Coalt of Malabar, the Deponent did come
aboard the Sloop belonging to Captain Green's
Ship called the Worcefler s at which Time the
Deponent did enter to the Service of Mr, Leve-
day, Purler of the faid Ship; and the Deponent
cannot be politive of the Time of his coming
aboard, but believes 1t was about two Years and
a half fince ; and went in the faid Sloop from
Callicotloan 1o Keifonn, from thence to Cocheene, and
from Cocheene to Calecszt, and from that to
Tillicherry : And depones, That upon the Coaft of
Malabar thereafter, he did fec an Engagement
butwixe the {aid Sloop, the Ship the Worecfier,
and another Ship failed by /#7bite-Men, fpeaking
Luglifh, and the faid Ship did bear Lnglifh Co-
lours, And being interrogate by the
* Pannels, what were the Colours the ¥ Prifners.
faid Ship did bear: Depones, That
they were of White, Red and Black, like to thefe
that the faid Captain Green’s Ship did bear ; and
that frlt the faid Captain Green, the Merchant, and
Mr. Loveday, went aboard the fud Strangers Ship,

Y Of, before a Place, iu the Scots Dialef, denctes the Place to be the Eflate of the Perfon nan'd.

I 1. c. Soleminly frorn, ithat be avold 120l the Truth, and nothing but the Truth; that he bad no Prejudice or ill Will againf?
any of the Prifsrers at the Bar; that be got no good Deed, or Promife of good Deed, for giving Evidence againfl them 5 nor avas

Jeborned, advifed, or direicd bow to frcar, or svhat be foall fay in this Trial,

Gggg 2 and
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and ftayed for about the Space of a Glafs, and then
returned aboard the /Worcefier, and then did man the
Sloop of the faid Ship the IForcefler, with about 20
Men,whereof were Caprain Green himfelf, Mr, Love-
day, and the Supercargo, the Carpenter and Gunner,
and that the Gunner’s Name was Fames Simpflen,
whom theDeponent knows, and points to at the Bar
and that there were four Guns and two Pattereroes
aboard the faid Sloop ; and thereafter Captain Mad-
der came aboard of the Sloop, and that they did en-
gage the faid other Ship for the firft and fecond Days,
and upon the third Day the {aid Ship was boarded
by thofe in the Sloop, who when they came
aboard, did take up thofe of the Crew of the faid
Ship from under Deck, killed them wieh Hatchets,
and threw them over-board, and that Captain Green,
Captatn Madder, and Fames Simpfon the Gunner,
were three of thefe who went aboard and killed the
Men: And depones, That the Stup the Wereefler
came up during the faid Engagement, and did
fire at the fud Ship, but thefe in the Forcefier
did not board her : And the Deponent believes,
that the Men who were killed and thrown over-
board, as fard is, were ubout ten 1n Number 3 and
depones, That there were but tew Goods aboard
the faid taken Ship, which were carried aboard the
IFPoreefler, and amonglt the reft he
-+ inds of {ome Chiva Roor: And
depones, That the fard Ship which
was taken, was fatled by foieof the
Crew of the /[ egicr, and carried to Calliccilean,
andd there fold, and thar the faid Ship was not
tied with a Tow to the Ship Woregflzr: And the
Deponent knows not what Men were killed aboard
the Sloop or Wrcefler, or if any were Killed, but
the Deponent himifedf was wounded o the Arm,
and which Wound he now fhews to the View
of all. Depones, That Captain Madder told the
Deponent, that if ever he did well any Perlon, ci-
ther white or black, of the fakd Lngagement, that
he the fard Caprain would kil the Deponent, and
heave him ovetboard, Depones, Thae
the Upper-Coat which the Deponent
+ prelently wears, was found aboard
of the faid taken Ship, and which the Deponent has
kept fince that Time.  Depones, That auring the
(il Engagements, Haines, Bairaithie, Bruckley,
[Vilcocks, Buriy, Rebertfon, Gleir and Tavlcr, cight
of the Pannels, were aboard the Ship the Woreefter
and that Keigle, Kitchen and Linfleed were aboard
the Sloop with Captun Green, Muadder and Simp-
Jenry and belicves that Reysclds was then afhore at
Callicoilean : And depones, That the fakd Ship was
fold to a King in Malabar, and that the Man who
bought the faid Ship bears a Malabar Name, whofe
Servant is called Coze Commodo : And depones,
‘That the faid Engagement happened between Tilli-
cherrry and Calecut, upon the Coaft of Malabar :
:’&ndﬂl‘.cpnnc:';, That he cannot peliavely tell how
many Guns the taken Ship did bear, but thinks
they were about twenty, fmall and great: And the
Deponent belicves, That the Engagement happen’d
about a Month after the Dejonent went aboard of
Captun Green's Sloop 5 and cannot be politive when
the Ship the IForcefter, did engage the fad taken
Ship, whether firtt, fecond, or third Day.  De-
That the Engagement was by way of a run-
ning Fight.  Depones, That he lknows not who did
fail in the faid wken Ship to Callicoiloan.  Carfa
Scientice, the way how he came to know this, the De-
ponent was aboard the faid Sloop during the Time
of the faid Engazement, and faw and heard, as he
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has deponed 5 and this s the Truth, as he fhall an.
fwer to GOD.  Depenes, He can write after the
Malabar Charalter 5 and this Depolition is allg
figned by the faid Captain Gearge 2eaman, the fworn
Interpreter,
Autoiio Ferdinandn,
Geo, 1eamaii,

ROB. FORBES.

# YOmpeared Charles Moy, Chyroroeon of the
A\ A Ship the Worcefler, commanded by Capriin
Greeir, aged twenty-fix Years, or thereby, unmar-
ricd 53 who betng folemnly fworn, purged of partial
Counfel, examined and interrogate upon the Libe! ;
Depones, That he was aboard of Ciptain Greeis
Ship the Worcefler, and wene from Eislazd with
her 3 thar when the faid Ship went to the Couit
of Malabar, the Deponent was fer afhore at the
Theck, which is the Landing-Place, and from thence
went up fome Miles to Cullicvilsairs and fome
Time thereaiter, about a Forinight, the Deponent
did hear the Fiving of Guns as at Sea, and did
meet with Crge Commeodo, who was Merchant to the
faid Ship, and bought fome Things from them,
with Fraucifto de Olivera the Linguitter of the faid
Ship, who had come that Day fiom the Joeck, and
that the Deponent afked him what mean’d the
Shooting 5 and that the faid Coge Commoda,and Frai-
cifco de Olivera, anfwered the Deponent, 7har ne
Worcelter bad goiie ont, and was fighting ar Sea wizh
anetber Soip @ And depones, That the next Mern-
ing the Deponent camie to the Shore, where he dil
fee the Slup the WForeofer tiding in her Birth, tha
15, much about the fame Place where fhe had lyen
betore, and that the fud Place was abour four
Mailes from the Shore,  Depones, That there was
then another Veflel riding with the WPoreeler at
her Stern,  Depones, That about fome Time there-
after, 1 the fame Morning, the Deponent did
fee the Leng Boat of the Harcefler coming to the
Shore i a great [Hafte; and that when the Boat
landed, the Deponent afked the Men what was the
Mateer that brought them afhore, it not being
ordinary for Boats to come over the Bar, by reafon
of a great Sea: And the Men anfwered, Thar
Captain Afedder had fenc them athere for a Pis-
gretta {which s the Namie of a certain kind of
Boar) with Water, becaule they had {plic and fraved
all their Water aboard, and that there had been
Bufking all INight, which the Deponent underiteod
meant, that they had been at fore Lubour and
Favigue, as 1f their Ship had been driven from
her Anchor, and bearing up agair,  Depones, Thae
he did not fpeak at that Time with the Men
in relation to any Iight, but that the fuid Men
told himy, they had brought a Ship in with them
and that the Deponent made no flay at the Shore,
but returned wamediately to Callicotlzan, where his
Patients were,  Depomes, That five or fix Days
thereafter, the Deponent went aboard the 7 or-
cefler for fome Medicines which he wanted for the
Ule of us Patients; and that when he came aboard,
the Deponent faw the Deck of the Forecfler lum-
bei’d with Goods, and five or lix Chefls alio, and
fome Bales of Geodss and that the Deponent did
then fay to Mr, Madder Senior, What have you
oot there 2 You are full of Bufinefs, And that
Mr., Madder did then curfe him, and bid him go
mind bis Pliitler-Box.  And depones, That the
Deponent was atterwards informed, that the Ship
which was riding at Stern of the Woreefler, was

fold to Coge Comimado, the Ship’s Merchant at Keilon
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River; and the faid Ship was brought there by a
Part of the #orcefler’s Crew who immediately Ieft
her fo foon as they had brought her to an An-
chor, or otherways fixed her.  De-
pones, That the * Linguifter likes
wife told the D:ponent, That Core
Commsds complained, he had bought the Ship teo
dear 3 ane that he fard, ke had bought one the Year
before cheaper, tho’ four times the Valuz, De-
poaes, That fome time thereafter, the Sloop came
down the Coalt ; and that Autanio Ferdinands was
funt.afhore to the Deponent at the fheck 5 and that the
[\ Aitoiito Ferdinands, the Black, was wounded in
the Arm: And that the Deponent
did take off the * Drefling of the
(11d Wound, and found it to be a
Fracture s and that it look’d as if the Wound had
bsen occafioned by a Gun-thot.  And that the De-
ponent 2 (ked the {ad Antonio Ferdinands, the Black,
who had drefled the Wound, or fet his Arm?
And that the fud Black did tell the Deponent,
That he was {fet afhore at Cochin, and there diefl
el by a Dutch Chyrargeon.  And depones, That
fome Timwe thercatter he wene aboard the 7764
c2.lery, and called for the fad Black, and any other
Perions that were 5 and there came to him o
his Cheit, Dusean Mackay, and another (which the
Deponent thinks was Edward Cuming, but cannot
b: poliive) and that thefe Perfons were alfo wound-
e and that the {ad Black was hikeways there.
And Dopones, That he did afk his faid Patients
how they camwe by thewr Wounds? And that M,
Aadder hearing the Deponent atk Quettions, he
came to the Deponent, and bid him afk no Que-
tionsy and likewite charged the Patients to anfwer
the Deponent any Quettions upon their Peril. And
the Deponent then 1nid to Mr, Madder, that he
had no Command over him sy and that Mr, Mad-
o anfwered, That he would go to one who had
Commuand over the Deponent: And that the faid
Madder went up accordingly 5 and thereafier re-
taned, and ordered the Deponent immediately a-
fhore 5 and the Deponent was accordingly carried
athore n the Priguctia, that was lymg by the
Ship’s Side.  Depones, That all this which the De-
vonent has b fore deponed upon, did fall out about
the Monzhs of Jaummary or February, 1703 Years,
Devones, That while the Ship the Percefer was
coing up the Coudt of Malabar, Mr, Linflecd, one
of the Crew wais left at Ketlsn, which was near
feven Leagues, or about twenty one Iviiles from
Caollicoiloass 3 and that the faid Linfeed was left
there with one Hammond, to take care of fome
Part of the Carzo which was to be pur aboand
of the Ship. Depones, That he did not fee the
the fuid Niv, Linfleed at Retlany but only heard
that he was left there, and remained there, as the
IY-posent heard, oll che Ship came back.  And
Depones, That the Shooting which the Deponent
heard, was before the Ship came back, as he
has abready deponed.  And Depones, That there-
afeer, during the Voyage, he never heard the Crew,
or any of them, talk of their taking a Ship, De-
panes, That whillt the Deponent heard the faid
Suonting, Wr. Loveday and Mr, Oflay were afhore
at Callicoiloar : And deponts, That when the #or-
ceer failed from England, the Crew was about 325
or 36 in Wumnber.,  Depones, That while the De.
ponent was aboard, the Ship went no further up than
Callecur : And depones, That the Reafon how he
kiows Mr, Hanomond and Mr, Linfleed were a-
(hore at Koilon, was, that be heard the Supercargo
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defire the faid Perfons to go afhore, and take care

of fome Part of the Cargo, And depones, That he
was but two or three Hours aboard after he heard
the Supercargo give the faid Order 5 and faw not
the faid two Perfons (Hammond and Linfteed) go a-
fhore.  And depones, That it was in the Ship the
Worcefter's going up the Coatt of Malabar, that the
Deponent heard the Shooting, Depones, That
upon that Coafl the Ship fprung a Leak, and did
from thence fil to Bengal, in order to have the
fame helped : And depones, That he knows not
how many Leagues there was, betwixt the Place

where the Leak fprung, and Bengal; bue that it
was about five Weeks Sailing.  Depones, Thar he
knows not the Reafon, why the Ship was not brought
into fome Place on the Coalt of Mulabar, for being
refitted.  Depones, That when the Deponent came
apoard at Callicetloan, that the Ship weighed An-
chor, and failed to Cochin, and from that to Calle-
ety and thereafter came back the fame Way, De-
pones, T'hat there were fome Goods put aboard the
Ship from Callicut, but none at Cochin, as the De-
ponent remembers,  And further depones, That
when the Deponent returned, he found Mr, Fan-
mond and Mr. Linfteed athore at Keilon.  Canfa Sci-
entie patet. The Way how he comes to know
this is cvident,  And this is the Truth, as he fhalt

anfwer to GO D.
Charles Mlay.

ROBERT FORBES.

Ompeared Autonio Francifo, Servant to Cap-

tain Thomas Green, Commander of the Ship
the Worcefler, aged 22 Years, or thereby, unmar-
ried 5 with Caprain George Yeaman, Merchant, in
Duidee, his Interpreter: And the fud Antonio
Francifeo being folemnly fworn, purged of partial
Countel, examined and interrogat upon the Libel
purfued by the Procurator-Fifcal, againlt the faid
Captain Green, and the other Pannels ; depones,
That the Deponent believes there isa GOD 5 and
his Mittrels av Pegne caunfed baptize him a Chirifti-
an 3 and he owns the Chriftian Religion: And he
came to the Service of Captain Green, at Delagoa.
D:pones, That npon the Coaft of Malabar, while
the Deponent was aboard of the Worcefier, he
heard fome Sheoting of Guns from aboard the
IForcefter, to the Number of Six, or thertby:
And that the Deponent, in the mean time, was
chained and natled to the Floor of theFore-Caftle 1n
the faid Ship; and he heard no other Shooting frem
any other Ship.  Depones, That two Days afwer
the Deponent heard the faid Shooting, he faw fome
Goods brought aboard the faid Ship the #ercefler
and which Aduteno Ferdinando, the other Black, told
the Deponeist, were brought from another Ship
which they had taken: Aud likewife the faid
Black told the Deponent, thar at the fame Time
Captain Madder had given fome Rack, id ¢, Bran-
dy to the Men,  And at the fame time, the other
Black told the Dceponent likeways, That there were
ten Men of the Crew of the taken Ship kill’d,
when the was taken,  And that the faid Black did
fet the Deponent fee a Phufter on his Arm, upon
which he faid he had got a Wound by a Shet,
while in the Sloop taking the other Ship: And
that he told the Deponent, that the fard Ship was
taken by the Sloop belonging to the Horcefler :
And that the Deponent neither heard of, nor did
fee any other wounded Men, Depones, That he
does not know where they were failing, after he

heard




