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making, and conftituting Sheriffs of London and
Middlefex: finperpetunim.

Then they plead this Liberty and Franchile
confirmed to them by all the aforementioned
Statutes and Charters, ac eo Parranto they claim

to make and conftitute Shenffs.

III. As to the Mayors and Aldermen being
Juftices of the Peace, and holding Szffions,
they plead,

That the City 1s, aud time out of mind was,
an ancient City and County, and the Citizens a
Body Politick,

That King Charles the Fieft, by his Letters
Patents dated 18 Offed. 14 Car. L. granted to the
Mayor and Commonalty, and Citizens of the
City of London, That the Mayor and Aldermen
of Loudonr, fuch of them as had been Mayors,
gmuld be Juftices of the Peace, and fhould hold

eflions, & eo Warrants they claim to be Juflices,

and hold Seffions.

Refpoi. O this Plea the Attorney Gene-

ral reples. And as to the

Mayor, and Commonalty, and Citi-

zens of Loydon, being a Body Pohtick and
Corporate,

Firlt takes iflue, that they never were a Body
Corporate, and for this puts himfelf upon the
Country. And then goes over and pleads,

That the Mayor, Commonalty, and Citizens,
afluming upon themlelves to be a Body Poli-
tick and Corporate, and by reafon thereof to
have Power and Authority to convocate and af-
{femble, and make Laws and Ordinances, not
contrary to the J.aws of the Kingdom, for the
better Government of the City and Citizens,
and for preferving the King’s Peace —— Under
Colour and Pretext thereof, but refpecting only
their private Gain and Profit, and againft the
Truft in a Body Corporate by the Laws of this
Kingdom repofed, affumed an unlawful and un-
juit Authority to levy Money upon the King’s
Subjeds, to their ~vn proper Ufe, by colour
of Laws and Ordunnces by them de falfo or-
dained or eftablifhed ; and in profecution and
execution of fuch illegal and unjuft Power and
Authority by them ufurped, 17th of Sepreind.
26 Car, 11. in their Common Council affembled,
made, conftituted, and publithed a certan Law,
by them de faffo enalled, for the levying of fe-
veral Sums of Moncy of all the King’s Subjedts,
coming to the publick Markets within the City
to fell their Provifions, wiz. Of every Perfon
for every Horfe-load of Provifions mto any pub-
lick Market within the fad City, brought to
{ell, 2d. per Day. For every Dorfer of Pro-
vifions, 64. per Day. For every Cart-load not
drawn with more than Three Horles, 44, per
Day. If drawn with more than Three Horfes,
6 d. per Day. And that thefe Sums of Money
fhould be paid to the Ufe of the Mayor, Com-
monalty, and Citizens: And if any refuled to
pay, then to be removed from his Place in the
Market, And that by colour of this Law, the
Mayor, Commonalty, ana Citizens, for their

own private Gain, had illegally, by the {pace of

feven Years next after the making this Ordi-
nance, recelved divers great Sums of Money,
in all amounting to s000/. per Aunum, mn Op-
preflion of the King’s Subjedts.

"
J
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And further, That whereas a Seflion of Py
lizment was holden by Prorogation, and congi
nued to the 1oth of Fannary, 32 Car. 1. and
then prorogued to the 2oth of Famuary they
nexe :

The Mayor, Commonalty, and Citizens, 13
Jan, 32 Cer. Il in their Common Council af-
fembled, unlawiully, malicioufly, advifedly, and
feditioufly, and without any lawful Authority,
affumed upon themfelves ad cenfenduin 5 jad;.
candiin didgin Dominmn Regem, & prorogations;
Parliaients per Doninuin Regem fic fasr.  And
then and there in Common Council aflembied
did give their Votes and Order, that a certnir:
Peution under the name of the Mayor, Aldes-
men, and Commons of the City of London, iy
Common Couucii afiembled, to the King fhouly
be exatbited ; i which faid Petition was con-
tamned,

That by the Prorogation, the Profecution of
the publick Juftice of the Kingdom, and the
making necetlary Provifion for the Prefervation
of the King, and of his Proteftant Subjedts, had
recetved Interruption.  Aud that the Miuvor and
Commonalty, and Citizens in the fame Common
Council affembled, did unlawfully, mudicioufly,
advifedly, and feditioufly, and with Intention
that the {aid Petition fhould be difpers’d wmongit
the King’s Subjeéts, to nduce un Opinion 1y
them, that the faid King by proroguing the
Parliament, had obftrudted the publick Juftice,
and to mcite the King’s -Subjeéts to Hatred of
the King’s Perfon and Government, and to di-
frurb the Peace of the Kingdom, did order that
the faid Petition fhould be printed, and the fame
was printed accordingly to the Intent and Pur-
pofe aforefaid.

By which the Mayor, Commonalty, and Ci.
tizens aforefud, the Privilege, Liberty, and
Franchile of being a Body Politick and Cor-
porte did forfeir, and afterwards, by the time
in the Information, that Liberty and Franchife
of betng a Body Politick did ufurp upon the
King, Et hoe, &5¢c

And as to the other two Pleas, wiz. The
making and having Sheriffs and Juftices of the
Peace, the Attorney General imparles to Mich.
Term.

HE Mayor, Commonalty, and
Citizens, as to the Plea of the
Attorney General, pleaded in afligning a For-
feitwe of their being 12 Body Politick and Cor-
porate,

Proteflands, That thofe Pleas, by the At
torney pleaded, and the matter in the fame
contained, are infufficient in the Law to fore-
judge or exclude the Mayor and Commonalty,
and Citizens from being a Corporation.

rotefiande etiain, That no a& or Deed, or
By-Law made by the Mayor, Aldermen, and
Common Council is the A& or Deed of the
Body Corporate,

Proteftands etiom, That they, the Mayor and
Commonalty, and Citizens of Londsn, never
took upon them any unlawful or unjult Au-
thority to tax the King’s Subjedts for their own
private Gain, or did ever levy or exad from
the King’s Subjeéts coming to Markets fuch
yearly Sums as in the Replication are alledged—--
For Plea fay,

Jhat

Rejoinder,
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That Loidon is the Metropolis of Eugland,

werc reafonable Sums to be paid; and thefe

and very populous, & Celeberrimum Emporiuie  they have demanded and received for the Ufe

totins Europe. ‘ '
That there are, and time out of mind have

been, divers publick Markets for Provifion and
Merchandife within the faid City to be {old.

That the Mayor and Commonalty, and Citi-
zens have been, time out of mind, and yet are,
feiz’d of thefe Markets in Fee, and by all the
faid time at their own Cofts and Expences have
provided and h&vc accuftomed, and ought to
provide at their own cofts Places for the hold-
ing the faid Markets and Stalls, and Standings,
and other Accommodations for Perfons bring-
ing Provifions and Merchandifes to the faid
Markets, and Supervifors and other Officers
for the better preferving and ordering the faid
Markets, and of the great concourfe of Perfons
coming 'to the fame; and for the {uftaining
and fupporting of the fard Cofts and Expences,
by all the time aforefaid have had, and ought to
have, reafonable Tolls, Rates, or Sums of Mo-
ney, of Perfons commg to the faid Markets for
thewr S:alls, Standings, and other Accommoda-
tions by them for the better expofing their Com-
modities had and enjoyved.

They further fay, That the Citizens and Free-
men of Loidor are very numerous, (viz. )
5cc00 and more.

That within the faid City there hath been,
time out of mind, a Common Council affem-
bled, as often as neceflary, confifting of the May-
or, Aldermen, and of certain of the Citizens,
not exceeding 250 Derfons thereto annually
eledted, called the Commons of the faid City.

That there 15 a Cuftom within the faid City
for the Mayor, Aldermen, and Common Coun-
cil, to make By-Laws and Ordinances for the
Regulation and Government of the pulick Mar-
kets within the City.

That thefe Liberties and Cuftoms of the Ci-
ty were confirmed by Magna Charta, and the other
Statutes i the Flea abovementioned.

That by reafon of the burning of the City in
Septerind, 1666, and the AAlterations in the Market-
Houfes and Places thereby occafioned, for the efta.
blithing and refettling the Markets within the City,
17 Septeind, 26 Car. 11, the then Mayor, Aldermen,
and Commons, in Common Council affembled,
according to the faid Cuitom, for the better Re-
gulation of the faid Market, did make and pub-
ith an Ordinance, entituled, Az AF for ihe
Settlenent and Well-ordering the publick Markets
within the City of London, by which faid Ordi-
hance reciting that for the accommodation of
the Market-people with Stalls, Shelters, and o-
ther Neceffaries for their ftanding in the Mar-
kets, and for the amendment, paving, and
cleanfing the Market-places, and for the fupport
and defraying the incident Charges thereof,
there have been always certain reafonable Rates
and Duties paid for the fame. And to the in-
tent that the faid Rates may be afcertained and
made publick to all Market-people, and the
Collectors reftrained from exacting—[It was en-
atted and ordained by the faid Common Coun-
cl, that the Rates and Sums in the Replication
lhould be paid to the ufe of the Mayor and
Commonalty and Citizens; ot upon refufal, to
be removed out of the Market. And they aver,

that thefe are all the Rates or Duties paid, and
" Vou. 1.

andd Purpofe aforefaid, as was lawful for them
to qo.

As to the other matter alledged by the At-
;nrne}r General in afligning the Forfeiture, they
ay,

That within this Kingdom (wiz. ) at the
Parith of St. Michael Baffibaw, Loudsu, there
was an execrable Plot and Confpiracy profecuted
by Papifts to deftroy the King, and to fubvert
the anctent Government, and f{upprefs the true
Rehgion in this Kingdom eftablithed.

That S Edumndbury Godfiey took Examina-
tions of Witneffes, and Informations of the
fame; and alfo of the burning of Londszz by
the Papifts.

That divers of thefe Confpirators had lain in
walt for him, and murthered him, to the intent
to fupprefs his Examiunations, and to deter other
Magiftrates from acting in the Difcovery.

That Green, and others were try’d, and hang’d
for this Murder.

That Coleinan, and others were alfo try*d, and
executed for the fame Confpiracy.

That William Lord Powis, Lord Arundzl of
Warder, Lord Petre, Lord Bellafic, were Im-
peached by the Commons in Parliament of
High Treafon for the fame Confpiracies, and fenr
to the Tomwer, *

That the King, in his Speech to that Parlia-
ment had recommended to them the further
purfuit and examination of that Confpiracy, de-
claring he thought not himfelf nor them fafe,
till that matter were pone through with; and
therefore that it was neceffary that the faid Lords
in the Zower fhould be brought to their Trials,
that Juftice might be done; and the Parliament
having made an Addrefs to the King, wherei
both Lords and Commons declared their being
deeply f{enfible of the fad condition of the
Realm, occafioned chiefly by the Confpiracies
of a Poptth Party, who had plotted and intend-
ed the Deftru@tion of the King, and Subver-
fion of the Government and Religion of the
Kmgdom; and thereupon a Solemn Faft kept
purfuant to the King’s Proclamation, grounded
upon the faid Addrefs, and divers Bills prepar-
ed to be pafs’d into Laws for prefervation of
his Proteftant Subjeds.

Thefe Impeachments and Bills being thus de-
pending, and the Lords in the Tower not tried,
the Parlament was upon the xoth of Fannary
prorogued, as the Attorney General above in his
Replication hath alledged, by reafon whercof the
Citizens and Inhabitants of the f{aid City, being
faithful Subjeds to the King, were much dif-
quieted with the Senfe and Apprehenfions of the
Danger threatning the Perflon of the King, His
Government and Realm, by reafon of the Con-
{piracies aforefaid, as is by both King and Par-
liament afiirmed and declared ; and conceiving
no better means to prevent, than by the fitting
of the Parliament; and having received a Peti-
tion from divers faithful Subje&ts, Citizens of
London, to the fome effe: And it being law-
ful to petition, the Mayor Sir Patience Ward,
and the Aldermen and Commons, in Common
Council aflembled, for the prefervation of the
King and His Government, did caufe to be

written the Petition in the Replication mention-
4 A 2 ed,
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£d, which 1s fet forth in bec wverba; and did
Order, that after the fame was prefented to
the King, it fhould be printed for the fatisfacti-
on of the troubled Minds of the faid Citizens;
and traverfe the writing or making any other
Petition, or making this to any other end or
intent than they have pleaded.

HLE Attorney General »s to

the Plea of the Mayor, and
Commonalty, and Citizens pleaded to
the making and publithing the Ordinance about
the Markets,

Proteftando, That the Mayor, and Common-
alty, and Citizens were not feiz’d of the Mar-
kets, nor at their charges provided Stalls and
Neceflaries, or Market-places.

Proteficiado etiam, That the faid Rates and
Sums were not reafonable.

For Plea faith, That by a Statute made 22
Car. 1. it was enated that Places tor Markets
fhould be fet out, and 2 4. per Chaldron upon
Coals for the Charge of that, and many other
things, was given; and that they received a
great Sum out of that Duty for the Purpole a-
forefaid ; and yet for ther own private Lucre
took the Money by the Ordmance.

And traverfeth, That the Mayor, and Com-
monalty and Citizens, time out of mind, L
buerunt &5 babere confcveinnt Tolnete, Ratas, fve
denariorin fummes per ipfos Mejorcia, Coiintii-
tatem, & Cives fupeiins fuppofit. por prefataiin Le-
gem, five Ordinatioiein preaic?® Affeff. & 1w cei-

Surrejori-

der.

This great Cafe wwas only twice argued af the Bar: Firfl, by Mr. Finch,

Proceedings between the King and  Hil.35 Car.II.

titudinem reduct. prout per plecitm. fuzm fuperius
rejungends placitar’ fupponstar,

And to the Plea of the Mayor, and Com-
monalty, and Citizens, pleaded to the Refidue of
the Attorney’s matter afligned for a IForfciture,
as aforefard,

The Attorney Protgflands, That the aforefaid
Prorogation of the DParliament was for urgent
Caufes concerning the geod of the Kingdom,
and thercby the profecution -of publick Juilice
not interrupted.

And demurs to the faid Plea of the Mavor,
and Commonalty, and Citizens by them plmfdcd
as to the Petition,

FSEE Mayor, and Commonalty, Ributer,
and Citizens, as to the making

and publifhing the Ordmance for the Paymens

of Monics by thole that come to the faid DNar-

kets, {3y as belore,

That the Mayor, and Commonalty, and C-
zens have, tume out of mind, had, and ac-
cuflomed to have, reafonable Tolls, Rates, or
Sums of Money of all Perfons connng to thewe
Mairkets with Vidtuals and Provifions tnere to
be fold, for Stalls, Standings, and other Lic-
commodations, by them had for expeling their
Victuals and Provificrs to fale. And or this
they put themifelves upon the Country, &o
To this Mr. Attorney demurs.

And as to the Plea by the Mayor, and Com-
monalty, and Citizens pleaced to the Refidue
of the matter by the Attorney General, affiga-
ed for Forfeiture, they jomn in Domurer 7.

the Kend's

Solicitor, for the King; and Sir George Treby, Recorder of London, for the City. #nd
next by Str Robert Sawyer, the King's Attorney General, for the Kingy and Henry

Pollexfen, for the Crty.

The Firft Argumen: 15 in Hilery Term on 1 ed-
nefdav, Febr. g,

Mr. So- HE Queftions n this Cafe, as I
fcitor, think, will be,

]. Whether any Corporation can be forfeit-
ed ?

11. Whether the City of London differ from
other Corporations as to point of Iorfei-
ture ?

III. Whether any A& of the Mayor, Alder-
men, and Common Council, 1 Common
Council aflembled, be {o much the A&
of the CorPoration, as can make a Forfer-
ture ?

1V. Whether the Adts by them done in mak-
ing the By-Law, and recetving Money by
its or in making the Petition, and caul-
ing it to be printed and publifhed, be
fuch Adts, as if done by the Corpora-
tion, will make a Forfeiture of the Cor-

poration ?

I. The Firft of thefe Queftions truly I {hould
not make any Queftion at all, but that th
Cafe has been a Cale of {o great expectation,
every man hath difcourfed sbout it, and the
prejudice that fome have entertamed concern-
ing it, have drawn them to aflert the Nezga
tive Propofition. Therefore, my ILord, be-
caufe this ftrikes to the whole, though I think
it hath no Foundation m Law, I will beg
leave to remove this Objection out of the
Cale.

1. Firft of all, No Corporation hath any other
Creation than any other Franchifes have, and
fubfift upon the fame Terms that other Fran-
chifes do.

2. There 1s a Truft or a Condition 1n Yaw,
that i1s annexed to, and grows upon all Fran-
chifes, that they be not abufed, and the Breach
of them is a Forfeiture of the very being of the
Franchife.

2, And as there 1s no Foundation of that
Opinion in Law, {o the Mifchiefs would be great,

if the Law were otherwife. For,

1+ When the Demurrer m this Cafe was joined (wiz. Mich. Term 34 Car. I} Mr. Serjeant Pemberton was Chief juftice of
the King's Bench. But before Hilary Term, when it came to be argued, he was removed, and made Chief Juftice of the Con-
mon-Bench ; and Sir Edmund Saunders, who had been Counfel for the King, in drawing and advifing the Pleadings, was made

Chief Juftice of the Kuug's bench,

3 1. Fudt,
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. Firft, That no Corporation hath any other
Creation than other Franchifes have; °tis un-
doubtedly true that the King 15 the Onginal
.nd Commencement of all Franchifes; they have
cheir beginning from him, the Books are clear
nd full it: I need not quote them, though
there are many, Kefway 138, 17 Ed. I 530.
in the Reports of thole times fet forth by M.
Serjeant Maynard.  Now, my LDI‘(‘:L there can
he no Corporation, but by the King’s Letters
Patents; for even the Prefcription doth fuppofe
chere was the King’s Patent to create it at firfl.
And therefore the proper Inquiry will be about
the Second thing.

o. How fur the Breach of Truft that is annex-
ed to a Franchife, is a Forfeiture of that Fran-
chie.

Firft of all, There 15 no Rule m Law more
certain, than that the Mil-uler of a Franchife 1s a
Forfeiture of that Franchile. This the Statute
of 18 Zid. II. does very well prove, which was
an Act of Grace to reftore Franchifes to thole
¢hat had loft and forfeited them. There 1t was
reftratzed Jta quod libertal® won frif abule.  And
my Lord Cole 2 Juff. in his Obfervations upon
the Statute of e’ 1. that Chapter of it
that concerns Towns that exacted more Murage
than was granted, fo/. 223. fays, They fhall
lofc that Grant for ever; fays the Mirier of
Fwi. which my Lord Coxe there quotes, that 1s
o more than the Common Law ; for the Law
wills that every Man fhould lofe his Franchife,
that does mifufe it: So the Abbot of St. A%ans
Cafe, 8 Hen.IV. 18. The King feized the Fran-
chife into his hand, becaufe the Abbot, who had
the Gaol, would not give Pledges to make De-
liverance, and for detaining his Prifoners a Jong
time without making a lawful Deliverance. And
{0 20 Fd. IV. 6, The Abbot of Crow/leng’s Cafe
for decaining Prifoners acquitted after Fees paid,
the King feized the Gaol for cver. Thele two
are cieed by my Lord Cebz 2 Inft. 43. And i Sir
Georze Reveel’s Cale, g Reperty Titzberbeit’s
deriagimenty, Titl corew’ placit’ 233. a Layman
was taken in a Robbery, the Ordinary challenges
him as a Clerk, whereas he was a Layman: It
wis ruled, that for his faife challenge the Or-
dmary fhould lofe his Temporalities to the King,
and lofe his Franchife to challenge Clerks, for
him and his Succeffors for ever. Thus far is
plain, That Franchifes, if mifufed, are forfeited ;
aad that though enjoyed by Perfons m a cor-
porate capacity, as appears by the Cafes put,
And then as a Corporation may forfeit any
Eranchife they are fetzed of in right of the Cor-
peration, {0 may a Corporation forfert the Fran-
chife of the Corporation it felf, upon the fame
ground and reafon m Law: unlefs any one will
fay, The Franchife of being a Corporation can-
not be mifufed ; and that would be very ftrange
matter to affert.

Luvery Corporation is entrufted with a Franchife
0 make Laws for governing the Subject within
it’s Junifdi®ion. If that Power be exercifed to
the Subjed@s prejudice, as it may be, it were an
aard matter if there were no Law to redrefs that
Grievance. Suppofe a Corporation under their
common Seal fhould authorife a Rebellion,
would any Man fay that were no Forfeiture ?
"Is faid indeed by Pigott, 21 Ed. IV. f. 13. Ar-
gueds upon a Cafe ( where the Queftion is,

Whether a Girporation fhoeld oveid ¢ Bend en-
tred 1ut6 by the Meyor by Durefs ) That a Cor-
poration can neither commit Trealon or Felony ;
but upon the fame Reafon that he urges, That
a Corporation cannot a&t at all, that is, ab-
{trattedly from all the Members of it; for fo
this Notion is, that a Corporation is a Body in
confideration of Law ouly, and not Reality ; and
therefore the particular A& even of the head of
that Body fhall affet him perforally only, Bu:
this 1s only a Notion of his arguing 3 but it 1s the
beft Opinion of that Book. that Durels to the
Members did fo affe® the Corporation, that it
fhould avord the Bond.

Now, my ILord, a Corperation may be {fur-
rendred ; and furcly that that may be furren-
dred, may be forfeited ; and I fhall offer you
fome Autherities in th's cafe, 12 £, L. ro, clan/.
memb, 36, a Wnt is diwe@ed to the Conftable
of Divsr, reciting, That the Cinque-Ports had

feized divers Goods of {everal Merchant Stran-

gers Porfugnefes, and others; and the Writ com-
mands that Right fhould be done, or ele the
Franchife fhould be fuifed o the King®s Hands,
6 Ld, 11, rot. cianrf. N° 5. The Liberties of the
City of Lriffsl were fefed; and the Cuftody of
1t granted to for divers
Contempts and Injuries done per Maporciz, Bal-
livos, & Gominnitas® to the King; and {o the
clofe Rolls of &, 1I. . 6.

There 1s another Cafe that comes further,
Pafeh, 9 Fd. 1. Majus ot 25, 1 find 1t likewife
among my Lord Chief Juftice Holes Collec-
tions, that he has given to Liwucolus-Tun Library s
I took tt out of that Book : *Tis in the Colletion
of the Adjudicate in the time of £d. 1. fol. 28. a.
Thus 1t was: There was the Abbot of St, /-

ftin i Canterony had made an Agreement with

the Men of Sandwich, about paying Ten Hoyi-
heads of Wne yearly to the Abbot; and there
was due to the Abbot fome Thirty Marks, and
he had Judgment, and HExecntion went out;
and thus ’tis 1 the Book, F7e. de ——— imanda-
tiry quod leveri fac 30 Marcas de bonis ipfius,
ad opus Abbetis, pro pretio 10 Doleorui Vini oi-
auatim folven?. And they made Refcue when the
Sheriff came to execute the Writ, and they were
fued for that; and the Judgment of the King
and his Council, which was by Parhament, fer
it was adjourned mto Parliament, was, Quod /i
bertas de Sandsvich forisfalP fir.  And there 13
this Obfervation, tho’® it be written with the
fame Hand, which 1s not his, but the Clerk’s
that tranfcribed 1t, Fudicizin ilind exteudit contra
Barones 5 Portuuing & eormin libertates, ut mibi
videtuy. Thele are the Words of that Bock:
And this will go a great way with the City of
Londen, as to their Confirmation of Magna
Chartay for the Cinque-Ports are confirmed by
Aét of Parliament, as well as they.

But, my Lord, theie are many Cafes of [ike
nature, and that even in the Cale of the City of
Lendon too, as 1 fhall fhew you by and by,
Now tho’ thefe are not Judgments in Quo /¥ar-
ranto’s, to out a Corporation of a IFranchile of
being a Corporation, yet it fhews, that thefe
things were Forfeitures of all the IFranchies of
a Corporation 3 for a Seizure 15 never but where
there is Matter for Forfetture found upon Re-
cord, as in Sir Gesrge Royusls Cafe; or to
ground a Forfeiture, upon which fo bring a Qu2

ryanto,
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Warranto, as in our Cafe. But m the Cafe of
g Ed. I. there it does appear Judgment was given
by the Parliament, that the Liberty (hould be
forfeited, not that it fhould be {eifed into the
King’s Hands only.

Now, my Lord, where all the Franchifes of
a Corporation are forfeited, what 1s the Corpo-
ration ? ‘Truly, ’tis nothing, ’tis but a Name ;
a Corporation without a Power to aét, 15 no-
thing at all. Indeed, I do not find any Judg-
ment in a Qo Warranto of a Corporation bemg
forfeited ; yet, my Lord, it doth not follow
from thence that this cannot be by Law ; for
many Quo Wairantds have been brought againit
Loudom, and other Places too, to out Corpora-
tions of their Franchifes, but it hath always end-
ed in Submiffion to the King, and fo they have
been at quict. All the Quo Werraitd's in Mr.
Attorney Paliei’s time, after the King’s Re-
ftauration, againft the feveral Corporations, they
All fubmitted 3 and yet that was to queftion the
very being of their Corporations.

Now, my Lord, pray confider a little upon
the Rule of Law. It fhould feem very ftrange,
if a Corporation fhould neglect to come 1nto
Eyre, or into the King’s Bench, the fame lerm
that a Qwe Warrants 1s brought acainft them,
they muft be outed of their Franchife for evern,
as tis faid 15 E4. 1V. 6 & 7. And yet, whenall
the Contempts and Oppofitions imaginable are
found upon Record, that this {fhould not be 2
Forfeiture, that feems abfurd that a Negle® m
Eyre fhould do it, but all the Oppreflions and
Ofences in the World, when found upon Re-
cord, fhould not do 1t.

2. But, my Lord, the Mifchiefs that would
follow from hence are very great. Flow many
Oppreflions and Offences would be daly com-
mitted, if every Corporation were @ Franchife
and Jurifdition mdependent upon the Crown ¢
nd the Punithment truly of fome particular
Nien for thofe Offences would not be adequate,
where the Power of offending and muigovern-
ing fhould fhill remam . {ure that were no ad-
equate Redrefs of fuch an Inconvenience. And
to this purpofe my Lord, T fhall humbly offer
1 Cafe, and ’tis that great Cafe between the Earls
of Gloncefter and Herzford, Hil’ 20 Ed I in B R.
ot Wallie 14. Tis likewife in Rily’s Placita
Parliamenti, 83, 86. The Cafe is this m fhort:
They both claimed the Liberty of Returia Bie-
vinir, and they had incurred great Contempts in
refufing to obey the King's Writs ; and Judg-
ment was given againft them, that the Liberty
Mould be {aifed for this Reafon, which, I think,
will go a great way in this Cafe, and for which
I offer it, Quic prnicadus ¢ft Domtitis libertatis
i eo guo deliquit. 1 think, my Lord, as I fad,
that will go a great way in this Cafe to fhew the
Reafon of the Law.

My Lord, if the oranting of too many and
too large Franchifes were a Mifchief, as certain-
ly it was by the Law, and asappears by the Com-
mons Petitions 21 E4I1L ot Pail. N°. 17. wherc
they pray, That new and large Franchifes may
not be granted, hecaule it tended to the over-
throwing the Common Law, and great Oppref-
fion of the People. And the King’s Anfwer was,
That Care fhould be taken for the time to come.
I fay then, if this were fuch a Mifchief, that
there ought not to be granted new and Jarge
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Franchifes, much more would it be a Mifchief,
if thele Franchifes fhould not be under the Con-
troul of the Law, when they exercife fuch Op-
preflion. And fo, my Lord, I fhall leave that
Point 5 for I think it will be pretty clear, thata
Corporation may forfeit thewr Being of a Corpo-
ratton.

11 I thall next confider, #hether the Cily of
London e in any other Plight then cny othar
Corporations. | think, truly, there 15 no Diffe-
rence at all.  Now this Queftion doth depend
upon what they have fet torth by therr Plea;
and that s, the Confirmation of Magia Charta,
cap, 9. Gvitas Londo® babeat cinnes Livciiates [uas
giiqeas, & confuctidiies fras.  And then the
A& of 1 £ I vpon which my Lord Coke, m
his + Juff. 253 fays, that the rranchife of this
City fhall not tor any Caule be feifed mto the
King’s Hands. And then that of 7 R. IL. which
fays, that the City fhall enjoy 1U's whole Libertics,
Vicot i oft wel abufi, This 15 their Foundation,
unon which they would diftinguifh this City from
all other Corporations, Now as to thele things,
I give thefle Anfwers: -

Firlt for Megina Charta, That plinly 15 no
more 2 Confirmation to them, than ’tis to other
Cities and Corporations. For not only the City
of Lendonn is nmamed to have it’s anctent Liberties
and Cuftoms prelerved, but “us likewile anics
alie Civitar &e. and all Cities, Burrougns, and
Towns, and the Barons of Cinque-Ports, and
all other Ports, fhould have all their Labertis
and free Cuftoms. So my Lord Csie agrees it
in his Comment. And in what he cites out of
the Mirrer of Juftice, and other ancient Autiois
of our Law, they fhould enjoy their rranchifes
which they had Right to by lawtul Title of the
Gift and Confirmation of the King, and winch
they had not forfeited by any Abule. So that
the A& which confirmed them, did not purge
former Forfeitures, much lefs did it licenfe other
Abufcs,

Then for their A&s of 1E.IIL.and 7R.IL T fall
humbly offer this, That as they are in truth 1o
A&s of Parliament at all, {o they will not con
cern this Queftion, whatfoever my Lord (k2
fays concerning them. But I fhall give fomz m-
ftances before thefe Ads, to fhew that they never
had fuch an unqueftionable Power as they now
dream of, and then fome Inftances in after tunes,
that there cither were no fuch Ads, or no fuch
Senfe at leaft is to be put upon them, as they

have ftrained to make.
Firft it appears 15 £. [ that the Franchife of

the City of Loudoi was feifed into the King’s
Hand, and Fobaunes de Britton was mace Citffos
Civitatis  Londen, who was no Freeman; and
this implies, that the Franchife was feifed 1nto
the King’s Hands, for they bad = Power to
choofe de feipfiz, by Charter from King Fabi,
a Citizen to be Mayor or chief Governors
but here was another Governcr appomted
them.

Then Ro? Pa? 26 E. 1. Rex pro boio -
civiet Londsi® reddit eis civi’ fuain London’ haois
L civibas ad volun? Regis. Tifte Roge. 90
that both the City, and all i’s Franchiles, were
foifed at that time; for he reftored the very
Citv of London to the Citizens babend® during his
Will and Pleafure. Thus, my Lord, it ftoo !
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in the time of £. 1. Then in the time of E, II.
feifed again; 14 E. Il menb. 21. of the Pat’
Rolls, 1 21. Rex dimifit civibus Londor’ officism
Major civita? Londow’. 15 E. 1L Rex dedit lj-
centiom cligendi Major’ Londor’.  And in the fe-
cond part of Pat’ Rolls 15 E. IL . 5. the King
recites, That whereas in the Fourteenth Year of
his Reign he had replevied to them the Office of
Mayor, #fque quindenam Seniti Martini, and al-
fo recites, which Office was feifed into the King’s
Hands by the Juftices of Eyre in the Tower of
London, and he was willing to continue 1t longer
to them, ex gratfa fpeciali he did grant them the
{aid Office, gquamdin, &.

Then the fecond part of Pat’ Rolls in 20 E. 1L
it is recited, That the King had feifed the Office
of the Mayoralty, and had replevied it from
time to time ; and that one Hamond d: Chigwel/
was made Mayor, the King had accepted of him
for Mayor, Ef Rex wolens eis gratiam nheriorein
facere, grants him the Office of Mayor.

Now, my Lord, thefe Sezures fhew plainly,
that the Franchifes of the City were forfeitable ;
for either they were feifed upon Matter of Re-
cord found for a Forfeiture, or elfe upon fome
Matter which was to be a Ground of a For-
feiture, So then they were ablolutely gone,
and 1 do not find that thefe were ever taken out
of the King’s Hands by Procefs of Law, but
were reftored by Grace and Favour; for till the
20 E. II. it appears, that they fo long continucd
in the King’s Hands, and he abfolutely difpofed
of them,

Here 1s now a Favour to them, and a ple-
nary Reftitution. Thus 1t {tood n the Reigns of
E. I and £, 1L

Now the next thing will be for their A& of
1 E.III. which they back with my Lord Ceke’s
Obfervation upon 1t, that 1t was Jwthoritate
Parliginenti, Now truly, My Lord, there is no
fuch At of Parliament that 1s any where extant,
For it is not in Print, neither are there any Par-

llament Rolls of £, II’s time till 4 £, III. And
he that cites it, my Lord Coke himfelf, cites no
Roll at all for ity fo that where we fhall find
this Aét of Parliament, truly I do not know.
But this A& at beft amounts to no more, than
that for any perfonal Trelpafs of Officers the
Liberties of the City fhould not be feized ; but
that fignifies nothing, for that is not our Cafe.
There arc Aé&s of the Corporations, not of par-
ticular Officers; though I cannot but obferve
how the Law was taken to be at that time, be-
fore this their pretended Ad, even for the Of-
fence of private Officers 5 and that appears to be
the Law too in the Cafe of 9 £. 1. which I cited
before, which was only the Offence of the
Mayor of Sandwwich, who refufed to anfwer for a
Trefpafs, and a Refcue was committed, and the
whole Liberty feized.

Now this A& of 1 E. III. be it what it will,
though they would take it in that Senfe, that
ne Forfeiture fhould be incurred for the Trefl-
pafs of an Officer, yet I find quite the contrary
thereunto, and that it hath not prevailed even
i that Senfe.  For 5 E, II1. rof. clayf. 14. there
the King did difcharge one from the Office of
Mayor, and commands the Aldermen and Com-
monalty to choofe another, Now this, my Lord,
I take to be not fo much a punifhment of the
Officer, as a breaking in upon the Franchife it

felf. But I fhall thew more fully in the Reign of
R. I, that this was done. _

Yet I will firft take notice of the Statute of
R. I which is the next thing that they rely up-
on; and this, with Submiffion, is no A& of
Parliament neither; for though my Lord Cole,
in his 5th Inft. 205. fays, this is the Satute meri-
tioned in our Books, which fupports the Cuf-
toms in Londin to devife in Mertmain, and other
Cultoms agamft A&s of Parliament, and eites
Authorities in the Margin; yet, my Lord, I
have looked, and can find none of them to
{peak to the purpofe for which they are cited,
but the Book of 7 A, VL fol. 1. where the Cuftom
of Londen to devife in Mborimain is in queftion ;
and there it was ruled a good Cuftom, becaufe
of the Statute that confirms it after the Statute
of Mortmain, but fays the Book, Quere the Sta-
tute 3 fo that they were not well apprized of the
Statute m thofe Days, though this were the Foun-
dation of all thefe Refolutions of that kind. _

It appears by the Roll, thatit is no A& of
Parliament in the Nature of it, for it is y R, II.
N° 37 °tis a Prayer of the Commons, That
there might be a Patent granted to the City,
confirming their Liberties, fcer won ufi 42l abufi

fuerint,  And the Anfwer was, Le Roy le veult :

but this 15 no A& of Parliament, it is no more
than a Confirmation of the Letters Patents,
which had been prime R. II. Befides further,
there never was any Patent granted in purfuance
of this Aét: And yet *tis plain, that if it had
been fo, it would only have extended to Fora
feitures that were paft, but could never amount
to a Dupenfation or Licenfe for the future,
And my Lord, this appears by thefe Authori-
ties and Records that I fhall now cite. The
firlft part of Par’ Rolls 16 R. IL. membr. 36, 37
whereby it fully appears, That notwithftanding
thefe pretended Statutes, there was no fuch Pri-
vilege in the City, but that for the Offences of

their Officers, or themf{elves, the Franchife fhould
be feized.

Bat, my Lord, I muft a little obferve, that
truly the City have attempted to raife themfelves
above the Fear of any Judgment in any of the
King’s Courts s for su primo R. 11, Parl, Roll 126.
there they petition for a Confirmation of their
Character, with a Claufe of licer non ufi wvel abufs,
which was that they then would have to be done
in Parliament for them. But they do likewife de-
fire m therr Petition, that notwithftanding any
Statute, Privilege, Charters, Judgment made;
or to be made to the contrary, their Liberties
might be confirmed 5 of this, *tis faid, The Kin
will advife. There s in 1 R. I1. Parfiament Rolls
121. as pleafant a Petition as the other; they
there do defire, that the Interpretation of therr
Charter may be left to themfelves; and where
it 15 doubting, fuch Meaning as they fhould put
upon it fhould be allowable. But to that the
King’s Anfwer was, That he would make the In-
terpretation of his own Charters, according as
his Council fhould advife. So that I obferve,
they would fain have been abfolute, but they
could never do it; it hath always been denied
them. So that from what was done at this time,
and after 7 R. II. it does appear plainly, that
there was no Difference between the City of
Londop and any other Corporation, only this is
really the greateft. But as all Greatnefs is the
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King’s Favour ; fo when Men forget their Duty,
in abufing the King’s Favour, this great Court
is the place to put them in mind of 1t. I come

then to the Third Queftion:

I, Whether the AfE of the Mayor, Aldermen,
and Comnonalty, in Common  Council  affembled,
oe an AF of the Corporation, fo as v make a
Foifeituie of the whole?  And with Submifhion,
my Lord, that will be pretty clear too upon

thefe Reafons:
1. Firft of all, the whole Corporation s fully

reprefented by them, notwithftanding the Diff
parity of Number fet forth in thewr Rejoinder.

2. Again, All By-laws and Ordinances made
for the good Government and Orcer of the City,
are certainly the Ads of the Corporation ; but
the fole Power of making thofe Laws is in the
Mayor, Aldermen, and Common Council 3 and
therefore fure the whole Power of the Corpora-
tion 15 In the Common Council.

3. They have the fole Power of the Corpora-
tion-Seal.  They can bind all the whole Corpo-
ration by any Alienation to, or Charge upon
their Inheritance; and by Confequence they
may furrender all or any of thewr EFianchifes,
and then, as I faid, they may forfeit them.

4. They have pleaded that there hath been
time out of mind a Common Council, confift-
mg of the Mayor, Aldermen, and Two hun-
dred and fifty Ciuzens, who are called the Com.-
mons of the City. So that it {hall be intended
now, that as they have prefcribed for it as m-
cident to their Corporation, it was part of their
Original Conftitution to be thus reprelented by
them, and ruled and governed by ther Laws:
But there 1s another reafon for 1t, and that s,
that it 1s an infeparable incident to a Corpora-
tion, implied in Law without pgrant, that
they have a power to make By-Laws to bind
the Corporation, without which there were no
Government in a Corporation ; and therefore a
mifufure of that power muft be a Forfuture of
thetr Corporation, bo e 'ts a breach of therr
Origmal Truft: 22 .4 pl 34. there 1s this
Rule given, and a truc one 1t 1+, Where there
are many Franchifes granted, which do not de-
pend one upon another, there the mifulure of
one 15 a Forfeiture of that one which was nuf-
ufed ; but where there are feveral parts of a
Franchife depending all upon the fud Franchife,
if any part be mifufed, the entire Franchife
{thall be forfeited. As for inftance, 1f a Man
have a Fair, a Court of Pypowders 15 mcident
to it, the mifufure of that Court of Pypowders
15 a Forfeiture of the whole Fair 1t felf 5 for
where any part 15 abufed that is inaident to an
entire Franchife, that Abule forfeits the whole.

And this is the Opinion of Pelici’s Reports
in the Cafe of the Corporation of AMuideirhzad,
where ’tis doubted whether the Market was for-
feited for taking tco much Toll, becanfe the
Toll was not mfeparably mcident to the Mar-
ket, and fo was not dependent upon the entire
Franchife, and there the rule 1staken, asl have
fad before, that the mifufure of a part of an
entire Franchife, or a power that 15 madent to
it, is a Forferture of the Franchife.

Then, my Lord, if they cannot folfeit here,
the whole power of the Truft of the Corporati-
on is repofed in them, and may be mifufed by
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them, to the Oppreflion of the King’s Subjes,
and there 15 no remedy, if they fhall not be
punifhed at all.  For it is much harder to fay,
that feveral A&s of all the particular Perfone
fhould forfeit the Corporation, than that their
jomnt A& fhould do it. But this, my Lord,
s an Act contrary to the truft upon creating
the Corporation, and may be a mifufure to the
prejudice and oppreflion of all people; and if
this fhould not forfeit the Corporation, there is
no remedy at all, but the power remains of op-
prefling as it did before.

Now, my Lord, I think, with fubmiflion, I
have made it pretty plam ; and as they are not
ciftinguifhed from other Corporations in point of
Privilege as to Forfeitures, fo this is their A&,
and {hall bind them, bemg done by their Re-
prefentatives.

IV. Then the fourth Point will be, W hotlvr
thofe Offcitees fer forth 1 the Repleation are Fop-
c11Hies ¢ .

1. The firlt 15 the making of that Law in the
Common Council for the levying of Sums of Mo-
ney upon the King's Subjects, and the actual levy-
ing of thofe Sums accordingly 3 and this they jufti-
fy under ther prefeription to have reafonable Tolls,
as they fet forth in thetr Pleadings, from all Per-
fons that come to thetr Markets to fell Provifion
there, and power to reduce their Tolls to 3
certamnty by an A& of Common Council. This
s their Juftification; fo that, My Lord, the
firft thing to be confidered is,

(1.) What right they have to thefe Tolls or
Sums of Money affeffed by the By-law; and
then

(2.) Whether if they have no right, their tak-
ing upon them to make a Law be a Forfeiture ?

(1.) For their Right, that depends upon a pre-
{eription to have reafonable Toll, as they fet it
forth, and this, as they have pleaded it, ap-
pears to be no Right at all; for a prefenption
to have Toll and Tollage, not fhewing how
much 1n certain, 18 void; for reafonable Toll
15 not meident to a Market, but the Party has
it by the King’s Grant, and fo ’twas adjudged
i this Court, Mich. 39 & 40. Lliz. cited by
ny Lord Cvke 1 the Second Inft, 220. So if the
Kmng grant a Toll, if he do not in his Grant
afcertam how much fhall be taken for Toll, that
Grant is void, and fo 15 the Prefeription too,
as you may {ce in the Corporation of Adaid:i-
bead w1 Paliner’s Reports, fol. 79. grounded upon
g V0. 45 & 11 H VI 19. and fo he cites
the Opinon of Pophair in the Cale of Heedy and
IVecldoonfe, for no Subjet can prefcribe to have
Toll, but by the Grant of the King.

But, my Lord, this 1s not properly a Toll
neither, nor m the naturc of a Toll; for that is
always paid by the Buyer, and never paid be-
fore a Sale; but here all that comes to the
Market, whether they buy or not buy, fell or
not fell, they muft pay by ths Law. My Lord,
I confefs there may be a cuftom for Perfons
to pay for Standings in a Fair or Market, as
that Cafe was 9 A VI. 43. but yet that mu
be prefcribed for in a certain Sum, which 13
not done here. And this cuftomary Paymont
15 1 the fame nature as a Toll traverfe, or 2
Toll through, which cannot be in an uncertain

Sum; for they are all by Prefcription, and 2
’ Gt
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Grant of them now uncertain would not be
good.
But, my Lord, hqwever, Judgment_ upon the{_'e
Pleadings muft be given againit the City; for ei-
ther the Prelcription, as they have fet 1t forth, is
cood, or it isnot good; iIf it be good, then the
Traverfe that is taken, is well taken, 70 wis, that
they have no fuch Cuftom, and they ought to have
taken 1ffue upon that which they have not done;
for, my Lord, they have taken Iflue thus, That,
Time out of Mind, they have had reafonable Toll
of all Perfons commg to the Market to fell their
Provifion, without tying of it to the reafonable
Toll affefled and reduced to Certamty by the
Taw; and this s naught: For though they had a
reafonable Toll n general, taking the Prefcription
to be good, yet if erther that reafonable Toll In
the ufe of it were not taken iy that Manner, or to
that Value that they affefs by their By-law, then
have they cone Wrong ; and therefore our Traverfe
IS propm: to their reafonable Toll, that they had
not, Time vut of Mind, fuch a Toll as they fet
{orth; for:t muft be fuch a reafonable Toll as
may anfwer to that whichis affeffed in the By-
Jaw 3 and that they have not put in Iffue. For
the King, when once he hath granted a Market,
canniot after grant Toll to that Market. becaufe
itis a free Market, and the People have Right
to come to it as a free Market; neither can they,
when once 'by Cuftom they have exercifed their
Power of aflefling reafonable Toll, alter that at
their Pleafure ; for it being once fet, all People
have Right to come upon fuch Terms: And if
they increale the Toll, under Pretence to reduce
it to Certainty, 1t will be void; for they may lower
their Price if they will, but they can never come
to increale the Penalty, If therefore they have
done Il in not taking Ifive upon the Traverfe,
which docs take w1 the full Subftance of their Re-
jomder; 1f it be good, then Judgment muft be
given agunft them upon that Reafon; fo then, my
Lord, the Queftion will be,

(2.) Hhetler the maling of a Law to raife Money
at large upsiv the Subjelt be e Forfeiture of the Char-
ter 2 And truly, my Lord, thatitis. For

Firft, Itis the ulurping of a Power that they nei.
ther can have, nor have by Law.

Secondly, It is a Breach of the Truft annexed to
the Corporatton ; for *tisa Mifufure of the Franchife,
to the Oppreflion of the King’s Subjedts 5 and
therefore the Charter muft be forfeited, and not
the other Franchife ; not the Franchife of a Toll,
for they have nonc; not the Franchife of the
Maiket, for that would be nothing. If the Mar-
ket be forfeited, it muft cither be extinguithed, or
kept; if it be extinguithed, ’tis a Punithment to
others that did not offend; and if it be kept,
though it be forfeited, ’tis no Punifhment to them
that do offend : And ’tis 2 Queftion whether
a Market may be forfeited for taking unreafon-
abie Toll; and that appears 1n the Cafe of Maid-
enbead.  And, as my Lord Cske fays upon the
Statute about taking outragious Toll, the Fran-
chife fhould be feized only till it be redeemed by
them.

But, my Lord, however, without going far
nto that Matter, this Offence lies not only in
taking the Money, but in taking upon them, and
ufurping a Power to make Laws to raife Money.
They have taken upon them a legiflative Power
to opprefs their Fellow Subjeds, that is their Of-
fence, and thatis a Mifufare of their Franchife,

Vou. 1L

My Lord, in the Cafe of Ship-money it was not:
the Quantum of Money that was raifed, that was
complaned or quarrelled at, but it was the Man-
her of levying of it without an A& of Parlia-
ment. ‘The Logick and Confequence of that was
it, which was {o much debated and ftood upon. So
here, the Abufe and the Offence is the making
the Law, and the Confequence of that; for by
the fame Reafon that they have a Prefcription to
lay fo much, they may have a Prefcription to lay
tenn Times as much. So that upon what I offer
upon this Point, Iconceive it ought to amount to
a Forfeiture of their Charter, and the Lofs of
their Corporation.

Then the next Thing will be that which is the
laft Matter, thatis the Petition, and that is of a
ftrange Nature 3 where the Offence is nor only
In prefenting, but in printing and difperfing of
1t5 it charges the King with interrupting the pub-
lick Juftice of the Nation, and the making the
neceflary Provifions for the Security of his Pro-
teftant Subjects; for, my Lord, to fay, that the
Prorogation of the Parliament, which is the King’s
Act, who furely has alone, and none but he, the’
undoubted Prerogative of calling, proroguing,
and diffolving Parliaments; to fay that A& of
his was an Interruption of Juftice, is all one as
to fay, the King did interrupt : And ’tis done by
them as a Corporation ; ’tis the A& of the City.
m their Common Council in the Name of the
Corporation ; and, as we have pleaded it, the
Mayor, Citizens, and Commonalty, in Common
Council did do it, which fure is the Corporation,
as they would haveit. And that I rely upon for
the Reafons I offered before upon that Point.

Then the Matter of this Petition is the taking
upon them to cenfure the King and his Govera-
ment by this Petition. The printing and dif-
perfing it is now publickly fcandalizing and Ii-
belling the King; for *tis in the Nature of an
Appeal to the People: *Tis unlawful to print
any Man’s private Cafe, while it is depending in
any Court of Judicature, before it comes to Judg-
ment, becaufe *tis an Appeal to the People. And
that was my Lord Chief Juftice Hales’s Opinion
in Colonel King’s Cafe.  And the ill Confequences:
of fuch Proceedings are fo many, and the Danger
fo evident in thefe licentious Days, that I do not
know indeed whither it may tend.

The Fact 1s confefled by them in their Rejoin-
der ; but they fay they did it to alleviate Mens
Fears, and quiet their Minds a4fg; boc, that they
did it eliter vel aliomods.  Surely, my Lord, this
15 no Sort of Excufe in the World, noris it capa-
ble of any. They have owned the Thing, but
they have excufed it in the Manner of doing
thereof. And I may venture to fay the Tra-
verfe 1s impertinent: Suppofe a Man be indicted
for publifhing a Libel, and he owns the Fa&, but
doth traverle abfg; boc, that he did it malitiofe,
or withan Intent to defame, that furely would be
an 1dle Thing; for thofe are Conftruétions that
the Law puts upon it, and are not Matters tra-
verfable, or to be put in iflue. But if the Fact
be done, the Law fays, ’tis malicioufly done, and
with fuch an Intention, Therefore' a Confeffion
of the Faétisa Confeflion of all the Confequences
that the Law puts upon the Fact. ‘

My Lord, this can amount to no lefs than the
Forfeiture of their Charter, not only for the
greatnefs of the Offence, but becwfe otherwife
the Law would be unequal; for if this were the

4 B Cafe



554
Cafe of a private cominon Perfon, he muft be
fined and miprifoned during: the King’s Pledfure,
as. .wis the Cafe of Harrifor in 1. Cr. 503. for
Words fpoken‘of Juftice Hutton. Now, my Lord,
a Corporation is not capable of fuffering this Im-
prifonment’; and therefore *tis a much greater Of-
fence in theém, asthé Body is greater than any

particular Member: And then, that which is a
greater Offence would have a lefs Pumifhment, if

the” Charter itfelf were not forfeited, than it

woiild if a particular Perfon were punithed. And

give me Leave to apply here the Realon of the
Barl of Gloucefter’s Cafe, that I cited before,
Quia Dominus Libertatis pumiretur in co quo deli-
qust. So they fhall lofe their Charter for the Abufe
of that Power that was intrufted with them by their
Charter, Therefore upon the whole Matter, I do
humbly pray your Judgment for the King, that
they may be outed of their Franchife of being a

Corporation.

. May it pleafe your Lordfhip,

Sir Gesrge [ Am of Counfel i this Cafe for the
Treby. Mayor, Commonalty, and Citizens

- of London.
The Record hath been truly opened by M:.

Solicitor in all Particulars, except an Omiflion of

one or two, which I fhall mention.

The Information fets forth and charges, That
the Mayor, Commonalty, and Citizens of Lois-
dou, had, by the Space of a Month before the In-
formation, ufed, or claimed to ufe, without any

Warrant or Royal Grant, the Liberties therein

fet forth; thatis to fay, to be of themfelves a
Body politick and corporate with fuch a Name,

and by that Name to plead and be impleaded, to

anfwer and_be anfwered ; and likewile to make

Sheriffs and Juflices of the Peace: Butas to thefe
there are only Imparlances, and I {uppofe Con-
tinuancés. But as to the firft Article, the Defen-
dants plead and preferibe, That they are a Body
politick Time out of Mind; and then they fet
forth indeed feveral Ais of Parliament, and Char-
térs of Confirmation. To this Mr, Attorney
Genéral doth reply two Things

Firft, He takes Iffue upon the Prefeription,
That they are not Time outof Mind a Body poli-
tick with fuch a Name j and then he affigns a
Forfeituré, which Mr, Solicitor indeed does call
two Caufes ; but they rather feem to be but one
joint Caufe ;' but yet take them to be two.

The firlt 15, That the City did affume upon
themfelvés a Power to meet and make Laws for
the Government of tiie City, and thereupon did
rdke the Law whichi 1s now m Queftion ; and
theréby did levy, and order to be levied, for one
Hotfe Lodd of Provifion fo much, ¢, and that
this fhould be paid to the Ufe of the City, and for
Default of paying, the Perfons denying to pay
this Rite, fhould be rémoved from their Stand-
1§ i the Market.

- Thé {écond Branch 1s, The Petition, and there-
in are thofe Words which Mr. Solicttor hath re-
peated about the Prorogation of the Parliament.

-‘And to all this the Deéfendants do rejon,
That the City of London hdas, Time out of Mind,
been feized of théfe Matkets; and they fay,
That the City of Laiidoi i$ the Metropolis of the
Kingdom, and confifts of above fifty thoufand
Citizens aid Inhabitants; and that (at their
proper Cofts and Charges) they ate to provide,
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and always have provided a Market-place to flI
Provifionin, and alfo Officers for the Prefervati-
on of good Order, and Regulation of that great
Concouife of People that comes thither, and
that they have always amended and cleanfed the
Markets; and for thefe Charges of the Market-
places, and Officers, and cleanfing of the Markets,
they have always réceived, and ought to receive
reafonable Tolls. They fay that Time out of
Mind there has been a Common Council in the
City, and that for the'like Time there has been a
Cuftom, that they fhould make By-Laws for the
better Regulation’ of the Markets, for the order-
g where fuch and fuch Markets thould be held,
and for the affefling and reducing to Certainty the
Tolls and Rates that are to be paid by Perfons
coming to the Markets, {o as fuch Laws be pro-
fitable to the King and his People, and agreeable
to the Laws of the Kingdom; and then "agam
they fet forth the feveral Confirmations of their
Cuftoms and Privileges by Aés of Parliaments
and Charters,

And then, as to the {eccond Branch of their
Forfeitures, they fet forth, that there was fuch a
Plot, and fuch Proceedings in the Courts of
Juftice againft the Confpirators, and that there
were feveral Judgments and KExecutions upon
it 5 and they {et forth {everal of the King’s graci-
ous Speeches to his People in Parliament; a-
mongft other Things, that he did there, in his
Speech therein mentioned; recommend to the
Lords and Commons in Parliament affembled, to
purfue the further Examination of the Plot; add-
ing, that he thought not himfelf nor them fafe;
till that Matter was gone through with, and that
the Lords 1n the Zswer might be brought to thei
{fpeedy Trial, that Joftice might be done. They
fet forth likewife an Addrefs of both Houfes for
a Faft, wherein they defire that the King would
fiue forth his Proclamation, which Proclamation
1s accordingly iflued 5 and in that it is exprefied
(I cannot repeat the Words, but to this Purpofe)
Tha; the Dangers tmpeirdiii coild not be prevented,
bt by the Bleffing of God tipon the Councils of bis
Moajefly and the Payliainent.  Then they fet forth;
that the Parliament was preparing feveral Bills for
the Prefervation of lus Majefty’s Perfon and the
Proteftint Religion, and the Pedce of the King-
dom; and thofe Bills could not be enacted elfc-
where, and that they were then depending: And
they fet forth farther, that the Parliament was
prorogued before thofe Bills were enadted: And
they fet forth alfo, that the ILords impeached
could not be tried, but m Parliament 3 and, that
by the Law of the Land it is lawful for the King's
Subjedts in their Diftrefles, and for Redrefs of
Grievances, humbly to petition the King for Re-
medy in that Behalf; and that for Satisfattion
of the Citizens, who had made their Applications
to the Common Council, and for the alleviating
of their Fears ; and outof their Zeal for the Pre-
fervation of the King’s Perfon, and the Proteftant
Religion, they did give their Votes to this Peti-
tion, as is charged ; and they give their Rea-
fons for it, thatis, it was ordered to be printed,
to the Intent that falfe Rumours (concerning the
Citizens petitionimg of the King) might be pre-
vented, and the Enemies of our Lord the King
from proceeding in their Confpiricy be deter-
red, and the Fears and Perturbations in the
Minds of the King’s Subjects might be allayed,
and that the Citizens and Inhabitants of the (f:'a:?d‘

ity
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City might better know what was done upon their
Application ro the Common Council,

My Lord, I have taken fome Notes of what
Mr. Solicitor has faids but I beg your Lord-
fhips Leave, that T may hirlt deliver what T have
prcpared upon the Argument ; ‘and afterwards
I will talk upon my Notes, and give particular
Anfwers to the particular Things he has infifted
upon, for fo much of thcn}] as 1 fhall not an-
fwer in my Difcourfe, which I muft beg your
Lordthip’s Patience in 5 for I fear I fhall be preuy
long.

I fhall go on upon the fame Points Mr. So-
Licitor has done, and endeavour to meecr him,
and give an Anfwer in all Paruculars, and
fhall add a Point or two which he has not mention-
ed ; as particularly, that this Information (as it is
here laid upon this Quo Farranto) is not broughe
againft right Perfons 5 for it is brought againt
the Mayor, Commonalty, and Citizens of the
City of London. Whereas it ought to be bieughe
again(t particular Perfons for ulurping fuch a Cor-
poration, 1f it can be brought at all.

The Arlt thing that I thall go upon, 1s, That
a Corporation cannot be forfeited s for now we muit
begin as 1t were from the Replication 5 for there is
difclofed all the Matter, upon which the Strels of
this Potnt lies.

And that a Corporation cannot be forfeited, I
think will appear by opening the Notion and Na-
wre of a Corporation, which you may find in my
Lord Coke’s 1ff Tift. fol. 202, 250. he fays, It is
a Body to take in Succefiion, framed as to that
Capacity by the Policy of Man, and called 2
Corporation, becanfe the Perfons are made in-
o a Body, and fo are of Capacity to take or
crant, (5c. And he fays, Tioat Perfons capable
of purchafiyy aie of two forts s Perfos Natural
created of Ged, fuch as private Meny as J. S, and
I N. aud Peifons cireated by the Policy of Man, as
Peifens incorperated 1o Bodies Politick,  So then
if this be the true Notion of a Corporation, then
all the Queftion 1s, Whether there fhall remain
iuch 2 Perfon 1n the World as this Corporation
of the Mayor, Commeonalty, and Citizens of Lon-
- Goi 2

And that this 1s a meer Perfonality and Capacity
wiil further appear even by this @uo Parranto it
felf, which fays, That we dil claim and ufurp 1o be
a Corporation wider fuch a Name, and thereby to
ticad and be impleaded, 1o arfwer and to be an-
fered @ So that there 1s no more now can be con-
fidered mn this Record, but whether we have or
can have the Capacity of being Plaintiff and De-
fendant, ,

My Lord, in Brook’s Abridg. tit. Corporation (I
ciie not what 15 faid there as an Authority, but on-
ly as an Opinion) he joins the Titles Corporati-
ons and Capacities together @ I fay, it is only the
Judgment and Notion of the Man, who your
Lordfhip knows never ufes to join any Words
as Ttles, but what are fynonymous; and there
he joins Corporations and Capacities, to fhew
the Nature of a Corporation is a Capacity. And
fuitable tc this is what Juftice IFindbam fays in
Dr. Patric’s Cafe s A Corporation is a meer Ca-
paaty, a civil Capacity, fays be, I do call it an
Eis rationis , whether he did affeé that Word be-
caule it was in the Cale of a Man in the Univer-
fity. I cannot tell 5 but the Meaning was, that

this was the Notion of a Corporation, thar it
Yor. 1,
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was an nvifible Perfon and Capacity only.

Now, my Lord, I do not love to litigate about
Words: I muft confefs that Mr. Solicitor does not
peak without fome Authority, when he calls a
Corporation a Franchife 5 but I fay it is not pro-
perly a Franchife to have a Power to be implead-
ed and to plead 5 for as to that they are Confe-
quents, which belong to the Perfon rather than a
Liberty or Franchile that is fuperadded to It
Therelore in Hobart 210, Norris and Stap’s Cale,
the Cale of the Wardens and Fellowihip of
the Weavers af Newburyy 1 think it unneceflary
to cite the whole Cale, but there my Lord Hobart
fays, Toongh Licence or Power to make Lawsis gi-
ven to @ Corperation by a fpecial Clanfe, yet it is
needlefs, for I hold it to be included by Law in the
very Act of incorporating 5 and fo is allo the
Power to fue and be fued : Such Body is a Perfon
that muft anfwer the Law as a Defendant, and
fue as a Plainuff, .

But I doagree, I fay, that there is one Cafe,
and yet but one in all the World, wherein a Cor-
poration is called a [ranchife; and it is in Coke’s
Lalrics, tit, Quo Warranto, Placilo primoy a Quo
[#arranio 1s brought againlt feveral Perfons, to
fhew by what Warrant they claim divers Liiberties,
Privileges, and Franchiles, as to be of themfelves
a Body Politick and Corporate, by the Name of
the Burgefles of Helmefley in the County of 2ort,
So that under that general Word 1 confefs it may
be called a Franchile; and the rather, becaufe
Mr. Moy (a Man of great Learning) in his great
Argument of Frlcher and Haywood’s Cafe in Mr.
Jultice Fowes Reports, faysitisa Franchife, for it
was called foin fuch a Plea,

But now, my Lord, thatitis not in it’s own Na-
ture forfeitable, is made plain by all thofe quali-
fications that have been attributed to ic, and Ex-
preflions 1n our Law Books abour it : As, thata
Mayor, and Commonalty, or Body Corporate,
can never die, 1 Tuff. fol. 9. b. 3 Coke 6o. a.
2 Bulftr. 233. 21 Ldw. IV, fol. 13. 2 Mayor and
all the Officers 3 but the CommGnalty have Suc-
ceflion i perpetunam, ~and can never be faid to
die: And this Noticn, my Lord, has gone fur-
ther than England : 1 beg your Lordfhip’s Pardon
if I take the Liberty to cite a very learned Author
Grotins, in his Book De jure Belli & Pacis, lib. 2.
cap. 9. he fays, Cities are Immorial 3 and a City
does not therefore ceafe to be a City, though all
the Citizens of it fhould die,

But the difiolving of a Corporation by a Judg-
ment 1n Law, as is here fought, 1 believe is a
Thing that never came within the Compafs of any
Man’s Imagination till now, no, not {0 much as
in the putting of a Cafe. For In all my Search
(and upon this Occaflion I have beftowed a great
deal of Time in fearching) I cannot find that it
ever fo much as entred into the Conception of any
Man before; and I am the more conlirmed In 1t,
becaufe {o learned a Gentleman as Mr. Solicitor,
has not cited any one fuch Cafe, wherein it has
been (I do not fay adjudged, but) even fo much
as quellioned of atternpted 5 and therefore I

may very boldly call chis a Cafe prime mpre/-

Jiois,

1 Inst. fol. 13. . there it is faid, If Lands hold-
den of 7. §. be given to an Abbot and his Suc-
ceffors ; in this Cafe, if the Abbot and all the
Convent die, fo that the Body Politick is dif-
folved, the Donor fhall have again his Land, and
no: the Lord, by Efcheat.  So that he does allow

4B 2 a Body
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a Body Politick may be diffolved indeed ; butit
is not properly a diffolving, nor a dying of that
Body, bur a taking away of the Subjects in which
it did fubfift, or to which it did adhere, And
therefore unlefs it be by fuch an Accident, as all
of them dying, or by Violence, as in the Cale of
the Monks of Baiigsr, 1 never heard before thac
a Corporation was diffolved ; to be fure not by
a Judgment in Law. My Lord Rolls, in his
Abridgment, Part 1. fol. 514. tit. Corporalioi,
at the Letter 7, makes it a Head of one of his
Titles, How a Corporation can be ‘diffelved ; and
therefore was led very properly to enquire into all
Things thac might diffolve a Corporation ; for
that Book is in the Nature of a Common Place
Book. Now under that Head he cites not only
the common Cafe, if all the Members die, then
is a Diffolution 5 but he fays further, and he
cites an Authority for i, If a Corporation con-
filts of fo many Confratres, and fo many Sifters,
and all the Sifters die, this Corporation s dif-
folved; for both the Brothers and Silters are
ntegral Parts of the Corporation, and 1t cannet
fubfift by halves, But he does not go further,
he does not fay, If they fhall levy too much
Money upon the Marker, nay, he does not fay,
if they fhould commit Treafon (1t 1t were poffi-
ble they could do fo) which had been more pro-
per to have inftanced 1, he being paturally led
to it under that Title; for that 152 thing that
happens a thoufand times oftner than the Death
of all the Members., And, under Favour, i
the Law be {o as they would have 1r, every Pe-
nalty levied upon a By-Law does endanger the
Corporation every whit as much as this of the
Rates upon the Markets.

Littletoir, my Lord, in his SeZ. 108, (it 15 a
geperal Rule, but commonly taken Notice of,
and may be in this Cale) fays there, upon the
Statute of Meiton, An Altion will not lie again{t
a Guardian for the Difparagement of his Ward,
becaule it was never heard of from the time of
the making of that Statute, that fuch an Action
was brought 3 and -t he adds, that the Words
of the Statute might very properly ground {uch
an Action. Now, my Lord, that was a matter
of two hundred Years before Littleton wrote, that
that Statute was made 5 and ’ts poflible fuch an
Adtion might have been brought, but not re-
membred, and that 15 an Action brought by an
Inferior againlt a Superior, the Ward againft his
Guardian 3 but here this Suie, if 1t can be brought,
is brought by the King, who is fupreme, and
therefore there can be no Reafon to think, but
he would have brought many of thefe Suits to have
diffolved Corporations, if by Law it might have
been done.

Belides, my Lord, Adlts of Parliament can ne-
ver be antiquated, becaufe a Statute is a Law in
Writing ; but the Common Law is nota Law
unlefs it be repeated and practifed. And fo 13
Davis’s Opinton 1n the Preface to his Book, and
in the Body of his Reports too: e fays, That
when People have tried and ufed {uch an A,
and found it ufeful and profitable to the Publick,
and fit to be pradlifed, that At of Repeating
begets 2 Caftom, and fo becomes in 1°s Name
and Nature the Common Law of the Land, But
now, my Lord, if I can challenge all the Times,
and all the Precedents that ever were 1n this
Kingdom, to fhew me where ever there was a
lYorteiture of a Corporation, or a Judgment given
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againft a Corporation to forfeit it, no, nor ever
thought of till this laft Year, Ithink I may affery
15 not Law: And if it extend to this Corpora-
tion of Lendou, it muft have extended to i
Corporations formerly, and it muft do fo to g
ftill,

In the Cafe of Ecclefiaftical Leafes, in the ffth
Report, and in feveral other Places, there is g
large Difcourfe of what Bithops and other Spiri-
tua]l Corporations might do ar Common Law ;
s faid, They wnight grant for Years, for Life,
in Tail, orin Fee, But what might they erane?
their Lands and Tenements, their Pofleffions
and Revenues ; but never one Word, that they
could grant away themielves, or Politick Capa.
city 5 ftill that which was their very Being, was
not In their own Power to grant away 5 and, if
it were not to grant, much lefs were it In their
own Power to lorfeit: For if it fhould be fo,
there 1s never an Holpital in England, bur if it
have taken tco much Toll, were to be deftroy-
ed; and never a Bithoprick, Deanry, and Chap-
ter (nay, almoft parucular Parfonages, for they
are Spiritual Corporations too, and all the Cor-
porations of Exzland are under the fame Rule of
Law) if they have tranfgrefled in any of the kinds
afligned here for a Forfeiure, but were to lofe
their very Being,

That thefe were in the Power of thefe Spiritual
Corporations at the Common Law, no Man
doubts; and iIf any Man does tell me, that the
reftraining Statutes do extend to the Corporation,
tuly, I mult deny its for it is Lands, Tene-
ments, and fuch Things, that are mentioned, and
there 1s Provifion made only againft Grants, und
not againft Forfeitures, A Forfeiture, Mr. Soli-
citor fays, muft be a great Breach of Truft; and
fo it muft indeed! and how then fhould they an-
{wer for it 2 If a Bifhop, or a Dean and Chap-
ter, have Lands in Fee upon Condition, and
they break the Condirion, their Lands are gone:
But if that Breach of Condition thould amount to
a Forfeiture of their being a Corporation, that
were very ftrange 3 this would diffolve and de-
troy all the Colleges in the Univerfities, and all
the Charity in the Kingdom 3 for every Breach of
fuch Condition would be a Breach of Truft.

My Lord, there was a very proper Time when
this might have been thought of, if it could have
been maintained for Law, and that was in the
Time of #. VIII. He {ent out Dr. London and
others with 2 Commiffion of Inquiry, to examine
into all the Mifdemeanors of the Monafterics, Con.
vents, and Colleges, To what Purpofe was all
this done ¢ Could he not have brought Quo
Warraito’s againlt themt He needed not have
hunted much for Mifdemeanors and Offences; if
they had but railed five Pounds, nay, for ought
I know, if they had but raifed five Pence upon
a Market, or the like, they had all been diffolv-
ed ;5 and ’twas fo much the worfe in this Cafe
then, for this Reafon: Inthofe Regular, Religi-
ous Houfes and Corporations, the Bady of them
was dead, and the Abbot or Head was only to
appear for them, and plead and defend for them.
Therefore *tis faid in the 1 Inf. 103, 4. thatina
Luo Warranto againft an Abbot, or Bifhop, or a
Prior, for Eranchifes and Liberties, if the Abbot
or Prior difclaim alone, this fhall bind their Suc-
cefiors ; and if it were poflible that there might
have been a Forferture, yet, without fo much as

troubling himfelf to affign that Forfeiture, he
might
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might have gonet that way by Qeo Warranto to
get a Dilclumer.

And tis very well known, there were Men put
in thofe Houfes to be Heads of them, on pur-
pofe to try if they could furrender them : And
that they needed not to have done, nor have
J(ked the Confent of the Members to have fur-
rendered 5 for they needed only to have brought
a Quo Warranto s for after the Re‘nuncmuon of
the Pope’s Power and Supremacy, King H, V11I.
did grant his Conge d’eflire to choofe the Heads of
thofe Corporations 5 and when they were once
there, and a Quo Warranto iflued, the Abbot or
Prior might fay, This Corporatlop s but a Li-
berty or 2 Franchife, and I am the King’s Creature,
[ will difclaim the Libertics, and there 1s an end
of tiic Franchife: But this was not thought of 7
diebus 111s. _

I think, my Lord, that in cafe of a Town the
aw is clear 3 though I fhall not at prefent much
contend with Mr. Solicitor upon that Point, that
Lendon ftands upon greater and better Circumftances
than other Corporatiens and Towns, Itisall one as
to the main Points, whether it do, or not; though
I fhall fay enough as to the particular Reafon, to
anlwer what he fays to the contrary, by and by.
But yet this I will fay, a Corporation ina Town is
more proteCted in Law, than others are : For,
fays my Lord Cote, if 2 Town or Borough does
decay, yet it fhali remaina Town or Borough ;
as is plin in the Inflance of the Burgefles of
Old Sarum, and the like, So that it feems, thar
though the Death of the Abbot and his Convent
does deftroy that Corporation, yet the Dilapida-
tions and Decays of a Town does not deftroy it,
but it remains a Town {till 3 nor is the Liberty of
fending Burgelles to Parliament deftroyed, or for-
feited.

I confefs, my Lord, I do not fee but that at
this rate a Quo JVarranto may be brought againft
a particular Man, to know by what Authorlty he
claims to have the Liberty of a Subject, to fue and
be fued, to plead and be impleaded : *T'is a Capacity
that’s born with him, and belongs to him as he s
born in England, or as he is by Act of Parliament
naturalized, and made a Subjeét; efpecially in the
cafe of Denization it comes home to the Point,
Why fhould not a Quo Warrauto be brought
againt a Man, to know by what Warrant he
clims to be a Denizen, and i that refpeét to
plead and be impleaded, to fue and be fued?
Thefe are relative Capacities, that ftick and ad-
here to the Perfon ; and if you once conflitute
the Perfon, you fhall never fay he {hall not have
the Incidents to fuch a Perfon.

This Cafe indeed, my Lord, that I put laft, is
fo grofs a Thing, that it was never drawn in que-
Ition, though fome others have, as Dignities,
Lordfhips, and the like ; and yet no Quo #ar-
7anlo was ever brought, or can lie in thefe Cafes.
And that is the Opinion upon that great and
folemn Argument of the Cafe of the Earl of
Oxford, in Mr, Juftice Fones's Reports ; where it
was held, that an Earldom, or the like, is a per-
onal Dignity, and fuch a one is in the nature of
2 publick Perfon, and by no means can part with
or {urrender that Capacity. And fo your Lord-
fhip knows it was adjudged lately in the Houfe
of Lords in Parliament, upon the Petition of the
Lord Purbeck : They all voied there, that Peer-
age could not be determined, nor furrendered ;
no, although there was a Fine levied, and all the

Inftruments of Law that could be contrived t°
annul it 5 and I cannot fee, but that if chis Capa-
city of a Corporation be liable to a Forfeiture, al
others muft be fo too.

There is one Capacity indeed, and a finall one,
that a Feme Covert has by the Cuftom of Lendon,
That fhe fhall trade without her Hufband, as
fole Merchant, and be fued fo, and fhall fue:
The Hufband indeed is named, but only for Con-
formity 5 the Action is againft her, and the Judg-
ment againft her feverally, and the Debt riutt be
levied of her Eftate ; can it be thoughe that a
Quo Warraito lies for fuch a meer Capacity ? No
more than 1t can lie ro know, by what Warrant
fuch an one cliims to be an Executor, or Admi-
eiftrator, or an Overfeer of a Will 5 and yer there
an Action 1s brought againft them in fuch a Ca-
pacity, and as fuch they fue and are fued, though
perbaps they would be glad to be rid of that Ca-
pacity too,

My Lord, ’ts true what my Lord Coke fays in
his 2 Juff. 664. there was a Cuftom to take Tithes
of Marriage Goods within the Dominion of
Wales, which is taken away by a Statute ; and
there he fays, If a Cuftom, that was once reafon-
able and tolerable become grievous, and notan-
fwerable to the Reafon whereon it was grounded,
yet it cannot be taken away but by A& of Par-
liament 3 for an Inheritance once fixed cannot be
taken away but by Parliament. If this be fo of 2
hetle Cuftom in #ales, how much more is it {o
of this great Corporation of London, and, which
1s more yet, of all the Corporations in England 2

My Lord, Mr. Sollicitor was pleafed to fay
that a Corporation might be furrendered. I muft
confefs, 1 fhould not willingly have meddled with
that Point at this Time ; but fince it has been
mentioned, I will only endeavour to fay fo much
as may anfwer him 1n what he intended it for, as
a Ground for the better proving the Point of
Forfeitures. 1 believe Mr. Solicitor (becaufe he
cited no Authority for it) might reft very much
upon the fuppofed Surrenders in the Time of
H. VI11. theSurrenders that were made of the Mo-
nafteries then 3 and I do believe he does prefume,
as others have thought, that thofe were Surren-
ders of their Corporations : Truly, my Lord, I
believe they were not ; and to prove that they
were not, I fhall rely upon the Dean and Chap-
ter of Norwich’s Cale, 3 Coke %3. which is alfo
reported in 2 Znderfon 120. and I fhall at the fame
Time mention another Cafe, and chat is the Cale
cited before of Fulcher and Haywood, in Fones
166, and in Palmer 491. where the fame Queftion
comes to be debated, Whether the Deanry and
Chapter of Norwich was given up and deftroyed
by their Surrender ¢

My Lord, in the Report of that Cafe n Pal-
mer, ] will firft remember your Lordfhip of what
is faid by #bitlock in his Argument of that Cale ;
it is fol. s01. of that Book 5 there W hitlock ﬁtt_lng
in this very Court, fays, That although the King
can create and grant a Corporation, yet he can-
not diffolve a Corporation ; and a Dean and
Chapter being a feuled Corporation, by their
own A& cannot diffolve themielves ; being once
a fettled Corporation cannot be felo de fe. But I
fay further, thofe Acts of Parliament m:{de in M.
VIII.’s Time (they are all in your Lordfhip’s Me-
mory ) thatof 27 H. VIIL gave all the Monalterses
under two hundred Pounds a Year to the King ;

that of the g0 A, VIII, cap. 13. recites, that feveral
other
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other Monalteries had bzen eranted, furrendred,
and forfeited to the King 5 and it {ays, that the
King {ball have them, e, 1 do allow there are
the words furrendered and forfeited, and I mention
them on purpofe to anfwer them 5 and this is the
Anfwer | give them,

Firft, for the Word Swirender. When the Mo-
mafteries were furrendred, that wis only a Grant
of the Lands, and nothing eife 3 the word Aona-
flery can carry nothingelle in 1t.  And fo is ors-
by and Adams’s Cale in Plocwdei’s Com. 194, where
there is a great Difcourfe of the Surrenders of the
Monafteries, and the Aés of Parliament about
them, and what enfued vpon them ; but in all
that Book it was not by any Means admitted,
that the Corporation, or any of that, was by thefe
surrenders diffolved, And, my Lord, asto the
word Swirender, 1t is fully fansfied by the words
Lands and Teuements.

Secondly, as to the word forfeilcd, my Aniwar
s this: The Corporation 1s not named 1n the
Surrender, and therefore cannot be prefumed to
be intended to be {urrendred 5 and then there are
other Things, as Leets, Laberties, and Franchifes,
which are named, and are capable of being for-
feited, and o the word forfeited may be applied
to them, and very properly 5 for they are Juble
to a Forfeiture, but the word Cerperation 1s nor
at all mentioned.

But for another underftanding of the word fos-
feited, 1 defire your Lordfhip would give me
leave to clte a Cafe in the 2d Part of Roll’s Re-
ports, fol. 101. (which is called the Continnation
of his Reports) and it agreeth exactly with the
Hiftory of thole Times : There were Jome Ab-
bots, as the Abbot of Glaftenbury, the Abbot of
Reading, and the Abbor of Colcheffer, that were
ftiff Men, and would not furrender ; thercupon
the King gets them indi¢ted of Treafon, (the Sto-
ry 15 well known how he handled thofe Men)
and thereupon they did grafe a Kind of Opinion,
that their Land was forfeited by this means ; for
a fmall Pretence would ferve then to put People
into an A& of Pai..iment of Attainder 3 and he
tells you, that was the Reafon why they put the
word forfeited into the Aét of Parliament 3 and
then difbottom themfelves upon the Statute 26 FL
VI cap. 13. that Statute that gives to the King
any Lftate of Inheritance, whereof any one is
feized that commits Treafon : Though I do not
by any Means allow 1t to be Law, that thole
Clergymen by their own Acts could forfeit fo
much as the Lands of their Corporation ; but it
was taken for a Pretence, and fo they put in the
word forfeited.

Belides, another Thing i1s this, the fame Statute
lays, The Kiig fhall bave and eijoy the Things there
iven bim, i the fame manner as they the Abbots,
LPriois, &ec. fhould bave enjoyed them. Now if the
King thall enjoy all as they did, and in the fame
manner, what then muft he enjoy ? It may well
extend to Lands, to Leets, and to Markets, and
varticalar Franchifes 5 all thofe Things the King
may have: But fhall the King have their very
Corporate Capacity ? Shall the King have and en-
joy the Liberty of fuing, and betng fued, by the
Nameof the Abbot and Prior, or the like? That
Office, fare, he ‘cannot execute 3 1t is inconfiftent
with Senfe or Reafon to f{ay, that he fhall have
it, or can have it.  And in thefe Statutes they did
cdoubtlefs accumulate Words to make them ook
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the bigger 5 becaufe they were to make a grea
Prefent 1o A, VIIL by thele Means,

Then comes 32 I, V1L cap. 24. that relates to
the Corporation of the Knights of St. Fobn gt
Ferafuiem 5 and it feems by the penning of thae
Statute, that this very Queflion had been takeq
notice of fince the Time of the making of the laft
Statute 1 30 5 for there it 15 declared, That thae
Corporation of St, Jolw at Ferufalemn Thall be difs
folved, and that the King fhall have their Lands,
Sa that thetr taking notice, and providing direct-
ly 1o diffolve ir, fhews, that they had by thae
ume confidered, that netther the Surrender of their
Lands, nor the vetling of them in the King, had
done any ‘Thing to the Corporation, fave only
they had deferted their Houle, and fancied them-
felves diifolved, becaule they were turned out of
thenr Pofleflions,

My Lord, m the great Cafe of Ilayzood and
Fulooer, s again and again faid there, That the
surrender of the Dean and Chapter, (where they
furrendred all therr Church, and all their Frap-
chifes and Mereditaments) was no Surrender of
the Corporation, nc, though the King did take
it t0 be a Swrrender, for he accepted it as a Sur-
renact, and granted them a new Incorporation of
the fame WName, only adding, Exfundatione Regis
Ldweards Sexti,  So that he did take it to be a
cood Surrender, but it was adwdged that it was
not a good one ;3 and fo it 15 held in 3 Coke 73:
And o fays the Dean of 77:4ls’s Cafe in Dyer 273,
the Surrender is, Diaconatus Ecclefie Cathedralis
de IVells : One would think 1t impoflible to have
furrendred any Thing by a ftronger Word 3 but
yet there they fay, ’ts not good without an A& of
Parliament.

And whereas it hath been fometimes faid, as it
1s there, they were diffolved, and they have been
diffolved by the Surrenders, and the like 5 there
1s a very good Anfwer given to all that Difcourfe
in Palmer 495, where ’tis {aid, When they fpeak
of a Diffoiuion by Surrender, ’tis a Relation of
Iact only, and not of Law ; that s, they were
diflolved in I'adt, fo as that they did defert their
Houfe, and did demean themfelves as if they
were difcorporated, but they were not fo in Law s
for they fancied a Corporation could not be with-
out Lands, and fo, when their Lands and Church
were given up, they thought all was gone and
diffolved : For (faid they) a Dean and Chapter
mult be a Dean and Chapter of fome Place, and
when the Land 15 gone, how can they be f{aid to
be of fuch a Place ? No, faid the Judges there,
that is no Reafon at all ; for the Corporation was
before they had any Lands 3 and if thole Lands
were all evifted, or they all difieized of them,
yet they are a Corporation ftill, And in Rall’s
Apr. o, Part 185. s faid, the Abbies came to
the King by the Statutes of Diffolution ;5 fo that
they had no Opinton that the Surrender did carry
even their Lands, though I do admit they did
carry their Lands 5 but I may fay they cculd car-
ry no more, they could not carry their Being of
the Corporation.

There is a Cafe in Dyer 282, and ’tis the only
Cale that feems againft us in this Point; ther
were two Deans and Chapters of St Palrics
and Chrifp Church in Dublin in Ireland 5 and thefe
both, and not one of them, were together one
Chapter of the Archbithop of Dablin, Time out

of Mind, and one of thefe furrendred, and tlhf-’_“
theif
o
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fleir Houfe was ifed for a Place fot the' Cotirts of
Jiftice, and contitied foty and then a Leafe is
mude by the Bithop, and thit Cbiiﬁrm'ed'_by the
oily’ remaining Deatt and Chapter,- which was
that of Chiifi-Courch: And whether that Leafe
wasgood of no was the Queftion, and' truly that
was the only Queftion thatis made there'n that
Book s and fo ’tis of littlé Authority as to any
’fhing elfe 3 but ’tis true, that thatBook does fay
s the End of the Cafe, that the Leafe was held
gocd, guia Corperatio & Capitulum Sanéti Patricii
redidli fuit per donumn (& furfum redditioncir D-
cani €5 Capituli praodifli legitime diffolituin & deter-
siiatem. My Lord, to that I anfwer: |

Firft, There was no Otcafion for this Reafon,
beéaufe it did digrefs from the main Point in the
Cafe, 25 it is truly obferved in Pelmer, fol. 502.
next. , _
scondly, It was a private extrajudicial Opi-
nion; it was {lie Opinion of but five Judges, and
for ought appéars feven might be of another
Opinion, and yet the Cafe was fent for the Opini-
on of all the Judgés here, becaule the Lawyers
i Irelaxd, it feems, did make a great Doubt of
it. And it was alfo an Opmion and Judgment of
e favourable Side, for if was to confirm a Pre-
deceflor’s Leafe.  But,

Thirdly, Certainly, my Lord, the Cafe is
miftaken, for the Surrendér could not be good
without the Confent of thé Bifhop, which is alfo
added in the End of the Cale there : He is the
Patron, and muft neceflarily confirm their Aés
to make thém valid, efpetially they being infhi-
tuted, and given to him for his Advice in the Go-
vernment of the Church, and the Difpofal of 1f’s
Lands.

Fourthly, my Lord, I have this further An-
fver to give if, that my Lord Coke fays in 1 Leon.
224. (and *tis not dénied) that this Surrénder was
by A& of Parliameiit, or elfe it had not been
good.  And beyond that,

Fifthly, T have by me a Manufcript of my
Lord Dyz"s Reports, the moft authentick
one, which was my Lord Cs%’s, and has his own
Hand to it in fundry Plices; and by that he
does often correct the Prints of Dyer, and foal-
{o he might have done in this Cafe ; for there all
thefe Laiin Words até left ouf, thefe 1s not one
of them, nor any Space left to put them in, nor
any Blot for their being rafed ouit, it is an Addi-
tion of the Publither, and printed 1 another
Letter than the reft of the Cafe is 3 ’tis notin that
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the Parliament, dnd there they are fummoned
to appear, and there they are' to fhew Chufe
why the Liberties fhould not be feized, as for-
feited ; and there upon full hearing it was adjndiz-
ed by the King, with' the full Confent of the
Lords and Comrmons in Parltament, that the Li-
berties fhould be {eized as forfeited : Al this is
taken Noticé of by my Lord Cote. But yet, as
if he thought it not enough to have faid all this
in the Body of the Book, ke puts down in the
Margin of that Book thefe Words, Notz, It was
done by A& of Parliament. And that it was
taken, that a Corporition cannot be diffolved but
by Parliament, I thall cite your Lordfhip Davis’s
Reports, fol. 1. J. where he fays, that neither
by the Surrenders, nor by the A&s of Parlia-
meént that gave their Pofleflions to the Crown,
were thofe Corporations diffolved ; the Surrenders
did not doit, and the A&s of Parliament did not
mtend it, )

But, my Lord, I fhall difmifs this Pomt, for
indeed it will not conduce to the Queftion, which
s not, Whether ¢ Gorporation be [rrenderable, or
w0y but, Whether it be forfeitable ?

Now there are many Things that are renounce-
able, that yet are not forfeitable; an Annuity

pro Corfilio trapeitfo &S impendsudo may be {urren-

dred, and fo 15 Emgfo’s Cafe in Dy, fol. 2.
but it éannot be forteited for Treafon, ‘us a
Thing that adheres to the Perfon, and there is a
Privity in 1t that makes it not forfeitable 5 (o 2
Guardranihip in Soccage, a Man may renounce 1t
as well as he may Executorfhip, but they are nei-
ther of them forfeitable ; and fois the Traft of a
Freehold, and feverdl other like Things.

My Loid, as to what Mr. Solicitor has faid,
That & Crrporation ihay be feized, and therefore it
may be forfeited 3 1 think certainly that is no good
Conclufion atall. Thofe Words of Seizures of the
Libérties, and feizing into the King’s Hands, he
has withi great Learnihg colleted a great many
Records dabout theni, and tliey makea great Sound
at fitft, but wher they are narrowly looked mto,
they make nothing of Argument atall ; they have
flept a long Time, and aré but imperfectly re-
menbied ; they may ferve to amufe People, but
when they aie confidered they will fighify very

little, Pet. Nat. Br. fol. 161. He diftinguithes

there (and every Body muft) hetween the Caufes
of the Seiziwre of 2 Franchife into the King’s
Hands, and the Caules of a Forfeiture 3 and
thére he fets down feveral Things, and then adds

Book, which I take to be the trueft Original of fude differéntiam iftornui 4 {o that there 1s a Diffe-

Dycr : Befides, my Lord Crke’s Anfwer, that i
was by Ac of Parliament makes an End of all.
And traly; my Lord, that the Deteriination of
fuch Things fhould be by Aét of Pailiament I
fhall cite you one Authonty, and I borrow it
from M. Solicitor, who has mentioned it before,
tis Rot, Perl. 8 R, I1. smm. 11. and 1t 15 taken
Notice of by my Lord Coke, who cites 1t in his
4 Tiftit, 228, To which I add allo, that the
Liberties were feized; and the Cafe détefmined
in Parliament: There the Cafe was this, the May-
or, Bailiffs, and Commonalty of Camériage, had
cominitted 2 notortous Uvroar and Tumult;
they had affaulted the Colleges of the Univer-
fity, they had imprifoned the Vice-Chancellor,
and fome of the Scholars, they had extorted
irom them two Releafes, and 2 Bond of 3000
Pounds; and after all this great Upioar and
Tumult a Writ went out, but whénce ? Frem

rence, and that Difference ought well to be advifed

upon. In 2 Edw. IIL 28 & 29. Scivpe givesthe

Riile, fays he, in fome Cafes a Franchife ought

to bz tiken into the King’s Hands, and in fome

Cafes it ought to be fuized till aFine be made to
the King ; and in fome Cafes it ought to be fore-

judged ; and fo he makes three Diftintions. Now,

my Lord, this willanfiver (as I fhall obferve by and
by) all that Mr, Solicitor has produced about Sei-

futes, eitherby A& of Parliament, or for a Fine,
or for a Diftrefs for want of an Appearance.

It a
real Action, theré goes out a Grend Cape, and
thete the Lands fhall be feifed intothe King’sHands,
and that look big upon Record; but if you come to
know the meaning of it, °tis only that the Shenff
fhould return Iflues upon it, and that i a very
little Thing ; the King has no Pretence to the Title
of the Land, nor is the Suit his Smit, but the
Party’s: So the feizing of a Bithop’s Tempnrf{]i-
ties,
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ties, and the Lands of Priors Aliens, and the
like. But Words muft have a reafonable and
Jegal conftruction ; as when Statute is madz,
that if 2 Man does fo and {o his Body fhall be at
the King’s Will, and he fhall do with him at his
Pleafure, as in the Statute of Maintenance, and
the Statute againft tranfporting of Money, that
is nothing but that he fhall forfeit the Ute of lus
Body, and the Liberty of his Body, and fhall be
imprifoned for the Offences.

All this I fhew, to diftinguifh about this Wor
Seifure, and by that diftintion toanfiver theWeight
of all the Records that Mr. Solictor has cited.
Thofe Seifures that were of any Towns, Ifay, they
were only till they had made a Fine to the king 5
and when the King had fo feifed them, what did
he do? He put in a Crffos upon them, which was
to keep them in good Order; he put themmnto
2 fafe Hand, butit was never intended to {utpend
or deftroy the Corporation : or the Corporation
went on as it did before, it might fue asit did
before, and was as liable to be fued as before
it was to put a Guard upon them, not for their
Deftruction, but for their Prefervation ; to quell
Infurretions, to keep Peace and gocd Order a-
mong them ; the Seifure of the Libertics was not
a feifing of the Corporation, becaufe a Corpora-
tion 15 not a Liberty, it cannot be {cifed 5 for the
King cannot exercife the Liberty of a Corporation;
the King may feife the Mayoralty, and the King
may put in fuch a Deputy, that may be a Cujffos,
he may feife the Sherifiaity, he may feife 2
Leet, or a Market, or he may receive the Profits
of them, and exccute by Deputy the Purport of
them : But what can he do when he has fetfed the
Corporation? Can he himfelf be the Mayor,
Commonalty, and Citizens, of the City of Lon-
donr? or can he put inany one to be fuch Cor-
poration? It 18 not a Thing manurable, ’tis not a
Thing feifable, nor ever was feifed ; for the King
can feize nothine, but what he can have and ule
when he has foiied it And therefore all thofe
Crfbedes that were put into Loidon, upon the fer-
fing of the Liberties. were only in the Nature of
the Lord Lieutenanis, that wete to Keep Order
in the City, and prevent Breaches of the Peace 3
but ftill the Cufioms, the Courts, and th: Ulages
of the City went on as they did before ; 1 aite not
any Record indeed for it, becaufe there 15 no need,
*tis fo well known 3 but if there be any doubt of
it, we will make it appear, that during all thofe
times Mr. Solicitor {peaks of, who has cited a
oreat many Records, and if he can find as many
more, vet ftill all along the City was m Stelu guo,
as to their being a Corporation 3 they did fue and
were fued, and they did all manuner of A&tsasa
Corporation, which fhews thatit was not {o much
as fufpended, much lefs forfeited. This 1s with-
out Contradi®ion very plain, during all the time
of thofe Seifures. Ifit had been forfeited at all,
it muflt have been extinét; and if there could
have been a Judgment given againft it, 1t could
not have been taken into the King’s Hands, but
;t muft have been an Ozfler of the Liberties.

In Felverton there is a Cafe of the King againft
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{eparable to a Manor. For he that has the De-
mefhes and Copyholds, muft call his Tenants to.
aether to do Suit anc Service ; and ’tis agreed
mdeed a Que Warraito will lie.  But Fluming,
Chief Juftice, and Fouzer doubted of it.  And in
that cafe Judgment mult be, that he fhall be ouft-
ed of the Liberty, and not that it (hall be feifed ;
for the King cannot ufe it, and theretore tis im-
poffible, that it (hould be taken into his Hands;
And fo’tis, asIfaid, of a Bithop’s Temporalities,
ond the Lands of Priors Aliens, and the like;
it isa meer Perfonality, and cannot be feifed,

But Mr. Solicitor fays a Corporat:on can com-
mit a Crime: Truly I do very much gueftion
that, may, I fhall deny it by and by: But if
they do commit a Crime, the Punifhment muft
be by other means than a I orfeiture 3 and I will
cite your Lerdfhip a parallel Cafe: For as [
{:1d before, o Corporation is an Ability or Capa-
city like that of a Denizen, and {0 can no
more be forfeited than a Denizenflup can.  There
s Perfoline Mamning’s Cale n Laie’s Reports, 58,
and the fame Cafe is in Rofls 1. #br. 195, I an
Office of Intrufion, 1t 1s there found, that Fur-
feline Afeuning was a Demzen by Letrers Patents,
and in the Letters Patents there was a Claule, as
1s ufual in Patents of Denizatien, Provilo, that
Verfeline ddeiniig the Denizen fhould do liege
Homage, and that he fhould be obedicnt and ob-
{erve the Laws of this Realm. The office finds
that he never did Homage, nor was obedient to
all the Laws of the Realm; and it was urged
that confequently he had loft his Denization, for
Breach of the Condition. No, fays the Court
there, by no means, this muft have a reafonable
Conftruction, not to take away his Capacity of
being ufed as a Subject, and fo fuing and being
fued ; but the Iroviio s to be interpreted thus,
for his Non-obedience of the Law he fhall for-
feit the Penalties appointed by the Law: So, I
fay, a Corporation, if they do offend the Laws,
thall forfeit and undergo the Penalties appointed
by the Law, but not be dilcorporated, any morz
than a Denizen undenizened.

My Lord, the next Point that I go upon s,
what I at firft mentioned, and that is this, That
this Qus [Werranto is not well brought, and
there can be no Judgment given agamnft us up-
on it, if we fhould admit {which Ido not) that
a Corporation is forfeitable ; or if I fhould grant
(which I do not neither, but fhall come to that
af-erwards) that the Particulais affigned are Caufes
of a Forfeiture.

Now this Quo IWarianto is brought agamnft the
Mayor, Commonalty, and Citizens, of the City
of Loudon, that is to fay, againft the Corpo-
ration (for that is the corporate Name, and
no Man furc is {o vain as to think that can be
the Chriftian Name or Surname of any natural
Perfon) thercfore Ifay ’tis brought agamft us as
a Corporaticn, and charges us, that we have
ufurped the Liberty of beirg a Corporation, un-
der fuch 2 Name, for a Menth before the Infor-
mation brought. Now, my Lord, I fay thisis im-
poflible, and this is repugnant ; for the Queftion
is here, whether we are a Corporation, and tnat

Staverton, a Quo Werranto is brought agamft
Staverson for keeping a Court Leet, and a Court
‘Baron, within the Hundred and Manor of /#ai-
#eld y the Defendant difclims the Court Leet;
as to the Court Baron, the great Doubt 15 whe-
ther a Quo Warresio can be brought for 1t, it on 15, whether we are capable of being Defend-

appearing that he had a Manor ; for that 1s in- ants, orno: Thatis juftas if he {hould have faid,
2 I have

is a Liberty to be Plaintiff and Defendant ? And
then comes Mr. Attorney, and admits us to be

Defendants; for he fues by that Name, and yet
the very Queftion that he does bring us to difpute
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I have brought you into Court, and you muft be
Defendants, or elfe 1 have broughe you here for
nothing ; for there 1s no Caufe depending without
Paties, Plaintiflf and Defendants and then T will

aflien {or the Caufe of my Su:i!:, that you are no
Defendants; nor is it poflible for you to be Difen-
duants.

My Lord, this 15 plain R?afon; but I {hall
ftrengthen it with grear Authority, and that is the
Cafe upon a Writ of Error, out of Jreleud, to
reverfe @ Judement given in a Qe WWarranto
againit the C-rporation of Dublinz ¢ v 1s1n Palmer
che firft Cale, and 2 Rolls fol. 113 & 125, A
Quo Warranta s brought agamnlt Crjeck, and
orher Aldermen of Dublin, who pretended to have
Privileges, and a Guild, and to be a Corpora-
tion, amd chis I prefume is for their being a Cor-
poration 5 for there 1s a Curia advifare valt as
to the Corporation, and {o ’tis not put in the
Cale, but *cis allo brought for feveral Liberties
that they did pretend to claim; as that they only,
:nd none others, fhould fell and buy all Mer-
chandizes, and nobody fhould buy of another,
or lell to another, but to thems that all Mer-
chandizes thould be brought to their Common-
hall, &c. INow, as to thefe Liberties, they are
forejudged, that the Liberties fhould be feized,
and they oufted 5 as to their being a Corporatien,
Curia aduvifare wuits fo the Cale 15 in Palmer:
But in the other Book m 2 Rolis 115, it i
agreed, 1If a Quo IVerranto be brought 1o diifolve
the Bemg of a Corperation, 1t ought to be
brought againit particular Perfons; for the Writ
luppofes, that they are not a Corporation; and
‘us to falfify the Suppofal of the Writ to name
them as & Corporation. Now here this Writ, it
fuppofes them to be a Corporation, or elfe they
could not be Defendants; and then it comes and
faliifies that Suppoful, by afligning that they are
no Corporation, nor ever were, or if they had
been, they had forteited it and fo all the Foun-
dation that this Writ ftands upon is deftroyed.

In this Cafe of Cofack Tam aflifted turther wich
2 Report of it in my Lord Chief Juftice Hales’s
busks a Report of very great Authority with
Al Men of our Profeflion: And there he fays
copraly, It a Qo IParranto be brought for the
ulurping 4 Corporation, it muft be brought
nqanft particnlar Perfons, becaufe it goes in
ilifErmance of the Corporation; and Judgmenc
thall be given, that they be oufted of the Corpo-
ration s but if i be for Liberties claimed by a
Corporation, then it muit be brought againft thens
2s 2 Corporation.

Lord Chief Fuftice.  What TFolo is it in my
Lord Halss’s Book, Mr. Recorder?

Mr. Recorder. It is my Lord Hales’'s Common-
1{:!40{: Book, which is in Lincela’s-fun Library,
J0L. 168, placito 5. and this is our Cafe dircéily,
It you go about to fay, our Corporation is for-
fated, or muft be diffolved, nay more, (as you
{:ty [fcrt) we never have been a Corporation; or
2y orfeiture our Corporation is loft long ago,
then there s nothing can come before the Coure
properly, bue that 7. S. and 7. N. particular
Perfons, have ufurped to be a Corporation, wher
they are none.  “This Information 1s brought in
Difafirmance of their heing a Corporation; and
therciore there muft be fer up fomebody capa-
be of being a Defendant in fuch a Suits and
who can that be but particalar Perfons, which
ought to have been named, as they are 1n that

Vor, 111
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Cale of Cufack? For as Judgment of Qufler of
partcelar Liberties, given againft particular Per-
fons, will not bind the Body of the Corporation ;
lo the Judgment, that they are not a Corpora-
tion, will not be good, unlefs it be given againll
thole particular Perfons that ufurp the Corpora-
tion.  And I do fay {urther, thar individual Free-
men of Lonaon cannot poflibly be bound by this
Judgment: For they are not here before you, nor
were they ever fo; for it 1s the Corporation here
that is made the Defendant.  And I do not now
confider the Number that make up that Body
(London’s being fo populous doth not alter the
Calc) s for the Cafe is the fame, if it were the Cor-
poration of Qieeiivoreugh, or any other petty Cor-
poration, Suppofe Twenty Men be a Corpora-
tion, or pretend to be a Corporation, and vou
cone to inquire by what particular Means thefe
Twenty Men pretend to be a Corporation, or, as
the Words of this Que arranto are, #furped 1o
be a Corporation; you muft not fay that they
arc one, and then fay, that chey ufurped it; for
‘us not the Corporation that ufurps to be a Cor-
poracion, that is impofiible 5 but it is che parti-
cular Perfons that ulurp to be a Corporation, when
indeed they are not one. A Corporation may ufurp
a Market, they may ufurp a Leet, but they can-
not ufurp themfelves., In Townfend’s Book of
printed Precedents (which is a laborious Thing,
and wherein he has colleted all the Precedents,
ne could meee with, of Quo Harrants’s) there is
but one in all the Collection, that was brought
againft any Perfons upon the Score of being a
Corporation: And what is.that? How was it
brought? Not againft a Corporation that was,
but againft a Corporation that never was, that is
to fay, a Parcel of People, thattook upon them-
fclves to be a Corporation, when they were not;
and that 1s the fame fingle’ Precedent in Cole’s
Entries 527, tit. Quo Warranto. 'The King againtt
Helden, and other Burgefles of Helmflzy, for ulurp-
ing to be a Corporazion, by the Nume of The
Burgefles of Helmfley.  And how does the Attor-
ney General there bring the Wric? He brings
it againit particular Perfons. My Kord Hedarr,.
who was then Attorney General, never thoughe
he could have maintained his Duo /arrauze, or
expected Judgmentagainit them, it be had brought
it again{t the Burgefles of Helmfloy generally, and
then have faid, tiat they were no Corporation ;
but he brings it againtt thofe particular Perfons,
aud thereapon they come inand difclaim their being
fuch a Corporation, and the having the other
Laberties; and the Judgment 15, That of thofe
Laberues thole particular People fhould be ouflud,
and fhould not intermeddle with them.

Now, my Lord, what Judgment can be given
wn this Cale, that the Mayor, Commonalty, and
Citizens, fhail not intermeddle with the being
ol Mayor, Commonalty, and Citizens? *Tis a
very reafonable Judgment, that Helden and thofe
particular Perfons fhould not intermeddle with
fuch a Liberty, or be in fuch a Corporation; buc
it fuch a Judgment be given againlt the City here,
that would be as much as to fay, That you have
never been what vou are, or you fhall never be
what you are, that is the £rglify of 1t

And, my Lord, I am fure, as there never was
but one uo /i7arraiite, tha. we can find any printed
Precedent of agamlt the Baing of a Corporation,
fo that very Precedent is not againft thofe that
really were fo, bur particular Perlons that ufurped
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to be fo. And if you {earch all the Records
of this Kingdom, and all the Books in all
the Offices, you will never find any that 1s
brought againit a Corporation, for betng a Cor-
poration, upon Pretence that they might be
made none by a Forfeiture; and no Prerogarive
of the King fhall extend to excufe this, but his
Action fhall abarte, if it be not right broughr,
as well as the Subjeéts, and fo is Plowod’ Com.
fol. 8.

Further, my Lord, I have another Authority
in this Foints and that is in the Cafe of the
Corporation of Maidenbead, which hath been {o
often cited by Mr. Solicitor, and it is in Palmer
80, 81. where it is faid, When the Attorney
General hath fuppofled them to be a Corpora-
tion, it is not ufual to plead them to be a
Corporation; otherwile, 1f he had queltioned
+hem as Inhabitants of fuch a Town, then they
ought to cmable themfelves: “Thole are the
Words of that Book; and what can be more

plain? Here the Attorney General [uppofes us
to be a Corporaticn, his Replication flies in his
own Face; and he having fuppoled it at firft,
he is bound not to guettion us for our being a
Corporation at any time after. As to the Buli-
nefs of forisfecerunt, it is a ftrange and a new
Word, that never came into any Quo Wurranto
hefore, that I know of 3 but we will accept the
new Word, bur not the Thing, and that they
have forfeited by fuch and fuch Aéts: This fure
will be very hard upon us; for if it be a For-
feiture, it mult relate to the Time of the Thing
done, to the Time of the making the A of
the Common Council, to the Time of the Toll
levied, or to the Time of the Petition; and i
it do fo, it mult relate like a Forfeitore for
Treafon; it mult reach all mean Adls, all the
T.eafes that we have made fince, are gones all the
Tudgments that we have given in any Caufe, are
coram won Fudice, and void 5 all the Adts of the
Corporation are overturned by this Forfeirure 5
and we have been v .der a valt Miftake all this
while. We have had no Mayors nor Sheriffs,
mo kind of Officers, no manner of regular and
lecal Proceedings; but we have been under a
areat Miltake ever fince this Money was ordained
or levied. We have forfeited all 5 and that 1t 1s
fo, is plain, becaufe 1n all Quo Warranto's,
wherein Perfons are convifted for ulurping of
Liberties, there is a Fine {et upon them for con-
tinuing that Ufurpation, and Reafon cood; then
if it be an OZ%ence for continuing the Liberty,
we muft be fined for doing it ever fince the For-
{eiture, when, if Mr. Arttorney General’s Rule
he right, there has been no fuch Corporation
but we ought to have difcontinued all our acting
as a Corporation, and laid it down; and foevery
Step that we have taken fince hzth been irregular,
and every Act void.

If fo be an A&ion be brought againft Baron
and Feme, and the Plaintitf fhould in his Repli-
cation fay, they were divorced feveral Years
before, has he not undone all his Pleading? Here
chen is our Cafe: Mr. Auorney General admits
us to be fueable, and yet charges us to have no
Capacity to be fued: 1do tmplead you, but you
have no Right to be impleaded; here he brings
us into Court, and when he has brought us here,
he quarrels with us for being here. He makes
us Defendants, and then queftions whether we
ought to be fo; and {o lus great Charge againit
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us is, that we are what he would have us to be,
and what he hath made us to bes for it a
Month before the Information, the Corporation
was not, but the very Being of the Corporation
was ulurped, how come we at che Month's Iind
to be Defendants? Here comes a new Creation
interpofed in that Time, and makes Partics fue-
able in the Court, when by the Charge in the
Information we were not fo a Month betore,

And then, my Lord, the [aformation is nac
quite fo bad, but the Replication 15 worle:
Firlt, he t.kes Ifue, that we never were 2 Cor-
poration at all; and the next Thirg 15, 1f ever
you were a Corporation, you have ceated fo o
be, becaufe you have forfetted it o and fo leveral
Years ago. This is Juft then to puta common
Cafe, (and I confe(s, a very familiar one 1t 15} if |
thould bring an Acion againft a Man, and when
he hath pleaded, I fhould by way of Replication
fet forth, there never was any fuch Man as the
Defendant, and take Iflue upon ity or, (f there
were, that he was dead Ten Yearsago: And yer
this is the Subftance of Mr. Atorney’s Iflue, and
his Replication.

My Lord, the Authoriries before cited in Pal-
mer, Coke’s Entries, Rolls, and my Lord Halays
Common- place Book, are not alls for I have {fome
other that never faw che Light in Print yer; and
that is the Cale of the Xing againft Braduwe!! and
others, Trin. 18. of this King. A Lo IV arrants
was brought againft them for viurping to be a
Corporation or Company of Muficians; 1t had
been a ftrange Thing, 1f the Qo MFarranto had
been broughe againft that Corporation, and then
the Artorney General had faid they were o Cor-
poration, nor ever werc; there they did think
helt and fitteft to go againit Bradwell, and the
reft, and that by Name, and only fo, not againit
the Body Corporate.  So in that Cafe of the Cor-
poration of /Porceffer, which was lacely tried
before your Liordfhip in this Court; when the
o Warranto was brought againft fuch Men for
ufurping to be all Aldermen and Common
Council-men 5 if the Atrorney General had ance
called them Commeon Council-men, it had been a
great Repugnancy for him afterwards to fay, that
they were nones or if they were, that that Pri-
vilege of theirs was loft fo long ago. So n the
Cafe of the Quo IWarranto againft the Bermudas
Company ; it wasagainita Corporation, and againit
particular Perfons by Name both., Thefe Things
have been confidered, and doubtlels thcy have
gone on in an ordinary way. I muft confefs, I
was not privy o that particular Cafz s but by the
Report of that Cale, which I have fecn, 1 have
been informed, that the Corporation never ap-
peared ; for they faid, “ts not Senfe for us
appear ; for it being 2 Queftion by what Warrant
we are a Corporation, 1t 15 ROt W¢, fuppoling us
aCorporation, that do ufurp, but the particular
Perfons that do ufurp, if it be at all ufurped.
Now, my Lord, if that had been a regular Suit,
no doubt but cthere would have been Judgment
againft the Corporation, which tliere was not;
and certainly the Replication of Forleitures was
not good againt the Corporation, but againft the
particular Perfons only.

All Mr Solicitor’s Authorities for {eiling, hold
true, if the Corporation would never appedis
And what-is the Reafon it fhould be brought
againft ¥.S. and 7. I but becaufe Corporarions

do never appear in fuch 3 Cafe, mn regard 1L were
noL
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not congruous they fhould appear? for the Quo
17arranto mult intend 1t lo, that they were not a
Corporation in Being, by implying a Forfeiture,
Then fay I, no Judgment at all can be given
upon this Score ;s Non admittitur exceptio ejufdens
rei, cujus petitur diffolutio s a Man fhall never be
admitted to controvert that to be in Being, which
he himfelf defires thould be deftroyed, and fo has
allowed it to be.  Shall Mr. Atcorney be admicted
to deny the Suppofal of his own Writ? And
eruly 1 think I might very well leave this Part of
the Cafe, and this Point, to Mr. Attorney Gene-
ral himfelf; for if he will have any thing to be
anfwered by us, he muft maintain us to be a
Corporation capable of anfwering ; and fo I have
Reafon to expect, that again(t his own Replication
he will be pleafed to fupport the Being of our
Corporation, and fo difmifs us hence.

My Lord, I have done with this Point, and
now I come to the Replication, which indeed ig
a Kind of a new 2uwo Warraisto 5 for 1t brings in
new Matter, and therein they do charge Two
Forlcitures; the one is, by reafon of the Abufe
of the Market, the other 13, by reafon of the
Petition. My Lord, I fhall anfwer both of them.
That we were feifed of the Marker, that is
pleaded, and that is agreed : That we were feifed
of Tolls, and were to have reafonable Tolls, that
i5 agreed too: That there is a Cultom in Loudon
to have Common Ccuncils, and that this was by
Common Council, s agreeds; all this is agreed
by the Demurrer : That this Toll (though by the
way | muft confefs, and will agree with Mr. Soli-
citor, that it is not properly to be called a Tolls
for a Tollis only for Goods fold 5 and when they
are foid, in Recompence for the Officer’s Arten-
dance for the Teftification of the Contradts, and
the entering them in their Books; but I agree,
this is not fuch a Duty for Goods bought and
fold, but 1) is for the Accommodation of Per-
fons repairing thercunto for their Stalls; and,
if [ would call it by any particular Word, [ had
rather call it Srallage than any thing elfey ic is
for thofe Accommodations, which we have been at
vaft Charge in preparing and providing, and for
the Maintenance of requifite Officers, and for
the cleanfing of the Markets. Now Mr. Solici-
tor objects, That we cannot prefcribe for a Toll
uncertain, and he cites the Cafe of Murage, and
the like; and fo I muft confefs, where Murage is
granted, ’tis commonly a Thing uncertamn 5 {o is
Pontage, and the like; but 1 believe (if I had
thonghe, that it would have been a Point infified
upon) I could have brought you Inftances where
Murage, and fuch-like Things, have been granted
in general, and they would have been ancient
ones indeed : And there 15 2 Neceflity for 1t in
{ome Cafes; for when a Town will -repair its
Walls, the Charge may be greater or lefs, as the
particular Accidents may be, and fo perhaps 2
certain Duty would not do it.  When a Wall is
to be buile, there the Doty may be certainy but
“when it is built, to keep it in Repair, the Duty
of Murage may be uncertain, according to the
C_‘hflfgﬂa and if the Cafe ‘be not {o, it will come
litle to our Purpofe, which is a Duty upon a
great and a continuing Charge, I will name him
lome ‘Things that he muft agree, and I know he
will grant, are uncertain, as Pickage and Stall-
age, which are Duties for picking m my Earth
to dig Holes for the Pofts of Stalls to be fixed

in: Now there can never be, nor ever was, any
circumfcribing in thofe Matters; for Circumitances
in every of chofe Cafes muft govern i, If 1 have
Occafion for my Sull to ule a.Foor of Ground,
one fort of Sum is neceflarys if ten Fect,
another Sum; it ocught to .be equal indecd, but
it could never be good, it it were mited to 2
Sum certaing and 1 all Grants that ever were of
Pickage and Srallage, they were never reduced to
a Certainty 3 and thofe are Things too that redate
to a Marker,

And fo I take it to be for Keyage, Anchorage,
and the like ; for when there are Pofts or Places
for Ships, to which they may be fixed, the
Owner of the Port may have a Compenfation for
that ; but that muft needs be uncertain, according
to the Circumftances ; if a Ship be bigger or lefler,
if a Ship ftay a Month or a Day, it is not fif the
fime Rate fhould be paid 5 nor is it ufually granted
by pirticular Words, Co. Entr. 535 & 520,
Placiy’ 4. the King again(t the City of London for
the Water-Bailage, and other Things. ‘They
pleaded onlya Right in general,and do not fay what
the Particulars were; and yet one of the Things
demanded in the Quo Warranto, was, as 1 faid,
the Water-Bailage; which, fure, if any thing
ought to be certain, that ought. In that Cafe it
was good Pleading ; though 1 think I could fay
more againft it than this Thing, that is in the
Nature of Stallage; fo that all that Mr. Solicitor
hath built upon that muft, I think, needs vantfh.

My Lord, I do not think but Loidon ought to
be, and is as much under the Obedience and
Corretion of the King, as any City; but yet 1
believe, in thefe Cafes of their Cuftoms, you will
oive that Allowance and Indulgence to it, that
all your Predeceffors have done, which Is greater
than they have given to any other Corporations
in the Kingdom, and that becaufe it was Londoi.
That there fhould be fuch a Thing as a Foreign
Arttachment, I think, is hardly allowed n other
Places; I am fure, I have known it denied In
fome, thata Contraét in Writing fhould be equal
to 2 Book-Debt; that a Feme Merchant {hould
fue or be fued without her Husband ; or if he be
named, he fhould only be named for Con-
formity. You take Notice, that Londoir is a Port
Town, and that Men that trade there, fome-
times go beyond Seas, and 1n t ieir Abfence their
Wives trade by themfclves, and perhaps carry on
diftinét Trades while they are here; and fo they
may do in other Places, may be; but cnly for
the fake of London do you take Notice of thefe
T hings there, and not elfewhere, Their Penalties,
that are fued for in their Courts, a great many of
them are fuch as would not be well maintaincd
in other Courts, or in any other Place; and
yet they are raintained there, as namely, That
their Penalties fhould be fued for before the
Mayor and Aldermen, when the Benefit of them
goes to their Ufe; and yet that is allowed in the
Iiighth Report, -notwithftanding the grand Ob-
ieCtion, that they are in fome fort Judges and
Parties, Rolls 2 p. Abr. Tit. Prefcription, Letter
H. Fol. 266. N°. 2. & 3. The City of London
may prefcribe to have 2 Court of Chancery in
London, of Matters tried in the Sherifis Courrt,
though fuch a Court cannot be granted by the
King's Leuers Patentss but the Mayor and
Citizens of 2ork cannot preferibe for fuch a Court,
becaufe it were very dangerous, that fuch perty
Corporations (hould have fuch Courts,  And,
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whatfoever s faid by my Lord Hobart in his Re-
ports, 63. I do affirm, there is no Aét of Parlia-
ment that erects a Court of Chancery in Lowdon,
or the Cinque- Ports, If Mr. Solicitor had ftruggled
with me about the being, or not being ot that
Act of Parhament, I would have agreed with
him, that there was no fuch, fooner than fome
that he fays are none, The Cuftoms of London
have been upheld, and, I mult confefs, I think that
s very {lrange, even againft the general Words
of an A& ot Parliament, 2 Iufl. 20. A Gaoler
in Loirdon may permit his Prifoner, that is in Exe-
cution, t0 go at large with a Batoon in any
Place within cheir Jurifdiction, and itis no Efcape.
And fo 1s Plotodens Com. 36, A Citizen of Lox-
aon may fet up one Retale Trade, though he was
bred to another, notwithitanding of the Statute
5° of the Queen. And for a general Rule rake
that that 1s laid in Palmer 542. Thofe of London
may prelcribe againft a Sratute; and the Reafon
1s, becaule thew Liberties are confirmed by Sia-
tute, and other Towns are not, In Rells Rep.
1 P, 105, Sprike againdt Tenant, my Lord Coke
teing then Chief Jultice, fays, We take notice
of the Cuftoms in our Courts, and other Courts
in [P ftminfler-Hall, and m London.  Fleetwwood,
Recorder of Loudon, fays a very ftrange thing
0 1 Leow’ 284, Lolling fiead’s and King’s Cafe, and
m 4 Leon’ 182. that the King’s Courts ought to
take Notice, that thole of London have 2 Court
of Records tor if a Quo Warranto iflues to the

Jullices in LEyre, 1t does not belong to them of

Loydon to clann their Liberties; for all the King’s
Courts have Notice of them, And truly I have
been informed, I mean by Copies of Records,
that when the Juftices in Eyre came to the Zower,
this was a Privilege allowed to them, they were
not bound to {et torth their Liberties, as others
were.

My Lord, T think this, as it is pleaded, is a
Duty very juftifiable, and very well payable, by
virtue of this Cuftom. I do agree, as I faid, a
Toll is properly {~~ Goods fold, and this is a
Cuftom for the Accommodation of thofe that
brought Goods to be fold; and it is like that
t Leonard 218, my Lord Cobbam’s Cafe, a Duty
paid for the Standing in the Cellar; and there
that 15 bheld to be good. In Rells 2 p. of the
Avridzmenty 123, Letter B, Hickman’s Cafe, the
Lord of a Manor may preferibe to have the
Lighth Part of a Dufhel of Corn in Four Bufhels
that are brought to the Market within the Manor,
in the Name of the Toll, and that is for Stallage
only 5 for it 1s ild there, Whether it be fold-or
not. And in the fame Book, fol. 265. the City
of Dublin it forth, that they are Owners of the
Port of Dubliz, and that they maintained Perches
in the fad River, to direct the Ships in the deep
Chanel, and that they kept the Key and the
Crane ; and therefore, in Confideration of that,
they preferibed and demanded Three Pence in
the Pound for all Merchandizes in the faid Port,
and 1t was held good. Now I agree Toll-
through, that cannot be prefcribed for fimply
and generally 5 but by Toll-through I mean, as
you know, for pafling and repafling through
only, and not for ftaying. But yet even that

may be preflcribed for too, in Confideration of

repairing a great Highway, or a very foul Way,
or maintaining a Bridge, and the like. And
therefore, if our Confiderations here be as good,
shen we maintaining thofe great Places may
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prefcribe for this Duty, asfor pafling through the
Streets, though it were no Market.

There 15 a famous Cafe reported in Kolls 1 p,
Fol, 1. & 14. and it is in 2 Befffrede, and allo
in Moors 1t was the Cale of the Bell-man of
Litchfield: A Prefcription 1s made, that the Cor-
poration of Liutchfield hath a Market, and they
ought to repair the Way to it, and to appoing a
Bell-man that fhould fweep the Market-place;
and that for this the faid Bell-man, time out of
mind, had taken of thofe that brought Corn 1o
the faid Market, and opened their Sacksto fell; a
Pint of Corn, if buta Bufhel or under; if more,
a Quart. So that if it were opened and not fold,
yet he was to have that Duty, and that Prefcrip-
tion was adjudged to them by all the Judges;
and yet it does not appear there, whether the
repairing that Way colt them 5. or 5000/, and
yer by Intendment they would not account it un-
reafonable, though it might have been urged it
was very unequal; if they could take a Pint for
that which was under a Bufhel, perhapsthey would
take, by that Means, half of what the Party
bought; but if there were Fifteen Bufhels, they
had but 2 Quart, and this was objeclted as to the
Inequality of it; and yet they all pafled over that
by a reafonable Intendment, and would not deny
the Prefeription to be good. And the Cafe of
Cranage in Dyer, and the Cafe of 21 H. vil. 16,
are admiited to be good Law, where the Town
of Glouncefter prefcribed for a Toll of Boats pafling
by the River near the Town,

Now, my Lord, for ours, there was very
oreat Reafon to induce it, the great Alerations
that were made 1n London by the Fire; and it
was not the firft Time that Londen was burnt:
And if there thould be War, and fo greac Altera-
tions and Confulions, there were great Caufe, that
the City, that laysout great Sums, and muft be at
fuch a publick Charge, fhould not be Lofers by it.

And we do fet torth more than they do in
the Cafe of Litchfield, that we provided the
Market-places at on own Charge; and if they
will ufe them, they souft expect to pay fome Com-
penfation for it 5 that we do keep Officers, and pay
them for cleanfing and keeping Order 1n the
Markets: And aboveall that, we provide Stand-
ings and Stalls, and fuch Accommodations, and
that [ am fure isa Provifion no Lord of a Market is
bound to make, unlefs he will ; and therefore the
Market-people, that areaccommodated by it, have
great Reafon to pay for it; and we pay all the
Taxes for the Market-places, for the Ground is
ours ; and that is not alledged in the Pleading
indeed, but it muft be implied, becaufe we pay
the Taxes, and they that have the Srandings are
not Jiable to pay the Taxes: And {o 1s the
Judgment in Rolls, 2 p. 238. and the fecond Abr.
289. And in the Cafe of Cufack Juflice Dodderidg:
fays, that the redeeming of one Fair from
the Abbot of 7efiminfler colt the Ciry of London
8oool. for he had a Fair at Wetminfler, and
a Market for Forty Days, and that during that
Time no Sale fhould be in Londou, or the Places.
adjacent ; and a great Rate it was, if it were lo.
The Meafure of a Toll is according to my Lord
Coke 2 Inft, 58. when the Thing demanded for
Wares or Merchandifes does fo burden the
Commodity, that the Merchant cannot have 4
convenient Gain by Trading therewith; and
thereby Trade is loft or hindred, then it is an

evil Toll. But here indeed the Marker-people
are
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are better accommodated than ever they were ;
-nd Trade is fo far from being difcouraged, as that
ir is increafed, as is implied in the Replication ;
for it is faid, we receive 5000/ a Year, which
f it were {o unequal, would not certainly be paid,
nor could be, if there were not great Trade there,
So that the Increafe of Trade 1s the thing com-
plained of in this Quo Wairante.  And the Truth
of it is, I have cxamined and looked into the
FaQ of thele things, and there is nothing in this
By-law, but what was really anciently paid, ex-
cept only in one Inftance, whether it were 6 4,
or no, that was paid when a Cart was drawn by
Two Horles, which now i3 but 44. and if we
have increafed the Toll, which I doubt whether
it be foor no, itisonly in a very Trifle.

Now, my Lord, this Cafe, I think, is a ftronger
Cafe than that 1n 5 Rep. the Chamberlain of Lou-
doir’s Caley there 15 no Confideration of Stalls,
or cleanling the Place, but only they had an Offi-
cer to fearch and view, and that was a new Ap-
pointment of thetr own ; they could not prefcribe
“for it, but it was thought a Peny was a reafon-
able Recompence, and the Subject had a Benefit
by it; and if he would bring his Cloth to London
to be fold, he fhould come chither to have it
viewed, and give a Recompence for it. Now
Loadeu 15 all Market indeed, every Shop is a
Market ; and it hath been well faid of the Judges
{everal times in WWeflminficr-Hall, that London is
the Market of all Zngland ; and there is never an
Acre in Euglaird, but is the better for that.

As to the Impolition upon Coals, that 1s bug
an Inducement 3 and an Inducement is never to
be relied upon ; it is not to be ftood vpon; and
Mr. Solicitor did very honourably decline it, and
did not make any thing of ir, nor trouble the
Cafe with It

When the City did make this A& of Common
Council, they did confult with their Counfel for
matter of Law, and wich their Officers and Fel-
low Citizens for matter of Iact, and did adjuft
thefe Rates, and enacted them to be paid, they
beiny reafonable ones, and according to the an-
cient Ufage 5 but if they were miftaken, it will
be no Caufe for you to give Judgment againft
them, for many other Reafons : As firft, you
cannot judge th's to be unreafonable, I have
not heard one Word faid, that this is an unrea-
fonable oppreflive T'oll.  Here is Money levied ;
What then? If it be a reafonable Sum, it is
not fo great; it does not deferve the Name of
Oppreflion. I fay, it is not fo great an Op-
preflion, if they fhould have been miftaken in the
Form of inftituting the levying of it; if they
might have done it under their Common Seal,
and now they have done it without that by Aé&t
of Common Council. Nay, it does not deferve
that you fhould judge 1t unreafonable; you can-
not do it here, for the Confiderations are meri-
torious, and equivalent to it, the great Charge
they were at in building, and they LLill daily are
at i cleanfing and repairing, and providing
dtalls.  But however, the Cafe is not {o dilclofed
here, that you can judicially determine this to be
an unreafonable Toll 3 according to the Rule in
Coxe’s Magna Charta 222. the Toll of a Mar-
ket need not be certain, only it muft be
reafonable ; and what fhall be deemed reafon-
able the Judges muft determine, if it come
Judicially before them. So fhall reafonable Cu-
{toms, and reafonable Fines, and reafonable Ser-
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vices, and reafonable Time to remove Goods,
and the like, they muft be judged by the Dif-
cretion of the Juftices vpon the true State of
the Cale before them, Now this Cafe muft have
all 1ts Circumftances {tated and agreed by De-
murrer, or found by Verdict. And fo is 4 Rep.
27.b. and Hobart 135. and 174. as in the Caie
of Copyholders Fines, the Quality and yearly
Value of the Land muft appear, or elfe there
cannot be Judgment, whether it be reafonable
or no, In the 13th Report fol. 3. & Croke Car.
196. where the Queftion was, Whether the Lord
of a Manor might affefs two Years and an half
Value of Copyhold Lands, according to the
Rack-rents for a Fine upon Surrender and Ad-
mittance, and upon Nonpayment to enter for
the Forfeiture ; as fuppofe Land, it be rented at
20/, a Year, here is 50/ demanded for Adinic-
tance ; there it appeared judicially that it was un-
reafonable ;5 and fo it was adjudged, becaufe the
Value was certain.  But who can here fay, Whe.
ther the providing of Markets cofts 55, or 500/.2
It isnot eftimable.  Perhaps we have overbought
all thefe Tolls that they call unreafonable ; we
aver it to be realonable, the Demurrer agrees it
to be {0, and you mull intend it to be fo, unlefs
the contrary be ict forth clearly in 1ts Circum-
flances 3 for he that will have a Forfeiture, muft
fhew the Circumfltances to make it out.

My Lord, another Thing is this, to anfwer
M. Solicitor in that Point : I fay, an unreafon.
able By~law is no reafonable Caufe or Colour for
forfeiting a Corporation, admitting it to be unrea-
{fonable, though I grantitnot. My Lord Hobart
in Norris and Stap’s Cafe, Heb, 211. fays, that
though Power to make Laws is given by fpecial
Claufes in all Incorporations, yet it is needlefs 5
for that is included by Law in the very Act of In-
corporating, For as Reafon is given for the natu-
ral Body for the governing of it, fo Bodies Cor-
porate muft have Laws as a politick Reafon to
govern them. Reafon is a Faculty in them as
’tis in a Man, and may err; and therefore fays
he, If the King do grant Letters Patents of In-
corporation to Perfons, and he doth thereby make
Ordinances and By-laws himfelf, they are fubjeét
to the fame Conftru&ion and Rule of Law, asif
they were made afterwards by the Corporation.
For the King can no more make an unreafonable
By-law than a Corporation; but if the King do,
fhall that affe& the Corporation, and make the
Corporation void by way of Repugnancy, or
an inftantaneous Breach of Condition? No, 1t
fhall not. And therefore as they may receive un-
reafonable Rules from the King, without defeat-
ing of the Corporation, or having their Being
thereby vacated 5 {o they may make unreafonable
By-laws without the fame Danger of deltroying
the Corporation. The Cafes are very many,
wherein By-laws have been judged unreafonable ;
the Truth of it is, there is a greac Misfortune 1n
the penning and making of thofe By-laws; by
fome Means or other there is fomething difcerned
that {till proves an Exception to it, as we fee in
the Cafe of the Carmen and the Woodmongers ;
their By-law was made, and re-made, and cor-
refted again and again, before it could be
reade to hold Water in this Court. So in the
Taylors of Ipfwich’s Cafe, and Bradiox’s Cafe,
which was here lately. All thefe have been ad-
judged void 5 but what then? In all thefe Cafes

it was never faid, Hereby your Corporation is de-
firoyed,
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firoyed, you have erred in making a By-law, and  other Corporations ; then they went by way of
therefore you have loft your being of a Corpora- Information, but ncver wus it thought that it coul ]
tion. Befides, if there were buta Colour for ir, affect the Being of a Corporartion: 1f it thould
and it were any thing tolerable, furely that were do fo, | do not know whither it will go at L,
enough to make us excufable in fuch a matter. If The greater or the lefler Sum 1s not that thac wil
it has been received, as we agree it has, the Offi- dilference the Law. Is it a Forfeiture to receive
cers are Trefpaffers, every Individual of them 50002 Why is it not a Forfeiture to receive
are {ueable, and any Man may bring his A&tion 500/, Why not to reccive 55.¢ Why not to re-
againft them. Butthey that come to the Marker, ceive 5d.? No Bounds can be fet for that, if it
think not fic to complain ; if they did not like be a Tranfgreflion of the Law s here 1s a Tai
the Market, they would not come at all ; and if and a Wrong done by your By-law, that you
they did not like the Payment, they would not have levied 5 4. and therefore all this great Inheri.
come neither 3 and there is no levying of any ance of Loadon, this, that is the greatelt Inherit.
thing unlefs they do come. ance of the Kinedom, is forfeited for a Trifl,

Now, my Lord, I will admit the levying and upon three Halfpence, ora Basket of Egos.
the receiving,, and yetI fay this is no Forfeiture ; Nay, my Lord, to go further, I fay, if this
for here is  Miftake of Law, or a Miflake of be a Forfeiture, I fay “0s only a Forfeiture of
Fad&, by Colour whereof Money is received: the Market ; nay, not {o much neither, ’Us only
This by no means will work a Forfeiture of a a Forfeiture of the Toll: My Lord, I cannotbu
Corporation ; for at that rate every Penalty that  once more meantion that excellent Notion of my
has been levied by a By-law will be adjudged a Lord Hobait, That the Power of making By.
Levying of Money without Law, and o {orfeic laws is included in the A& of the Corporation;
the Corporation 3 which has not been done in other for as Reafon, fays he, is given to a natural Body
Cafcs of By-laws, and thofe much worle than to govern it, fo a politick Body muit have Laws,
this 5 becaule moft of thole By-laws were made as its Reafon, to govern ir. Now then the mak.
for levying Moncy upon Men for exercifing a 1ng of thefe Laws is but the Exercife of that Rea.
Trade ; and ’ts much more to fay that you fon, declaring the Mind of the Corporation, for
fhould levy fuch Sums of Money upon every the Direction of the Officers of it, what to do,
Stroke of honeft Induflry, whereby a Man gets and what to take ; and ’tis but like the Mind of
his Livelihood, than that you fhall pay fo much a Man that directs his Fland what to do. For
for your Accommodation in my Ground for the this is not like the Duty of Stallage, that re-
better vending your Goods. This hath been lates to the Publick, and relates alio to fome-
held good in fome Cafes, but in others it hath thing that before they had no Intereft in; but
been held naught ; and this hath been all received only relates to the Adminiftration of a private
and levied to the Ufe of the City too, and Property, and directs the Manncr of that Adny-
o ’tis a levyinz of Money, whereby they have niltradion. They are Lords of the Market, and
a oreat Advantage 3 nay, ’tis worfe {Lill, becaufe thatis cafual to them, it is not neceffary for them
it is'impofed by Force, and recovered by Force: fo to be. If any Corporation bid their Othees
but here ’tis a voluntary Penalty, no Force, no levy {fo much Money ; fuppofe they bid then
Compulfion, ouly the being removed from their take more Toll than isdue, or levy more Money
Standings, no other Penalty, no Imprifonment, for Rent than is due for the Fand, why this m:ghe
or the like; but if you do not like the Condi- be looked upon as a great Breach of Truft and
tions, you may be gone: I defire you to walk Encroachment: They fhould have had but 64
out of this Markct, if you don’t like the Price of and they took 7 4. and this done by A¢t of Com-
the Provifions; and to be gone from the Stall, mon Conncil, which is their way of expreffing
if you don’t like the Price of the Standing. We their Mind ; yet furely ic would be no Forfciture,
were not bound to provide thefe Stalls for you, becaufe the Land is their own, and the Admin-
but having provided them, if you don’tlike them, flration of it belongs to them only in point of
you may leave them; in other Cafes, the Man Interelt and Property. Suppole a Gentleman has
is imprifoned, and fued by Action for the Pe- a Market, and his Reafon, which is his By-law,
nalty 5 here at any time, 1f you don’t like, you as my Lord Hebart fays, puts him upon taking
may be gone. of T'oll ; but he does a little miftake the Law or

My Lord, 1 am very confident, if this be the Cuftom, he bids his Servant take fo much,
{o, that all Monies levied by a Corporation which perhaps may be too much for Toll; does
without Law are Forfeitures, or where the Law this deftroy his Capacity of fuing and being
i miftaken ; then I dare boldly affirm, that we fued? You may as well fay fuch a particulas
never were a Corporation two Months fince Loz~ Perfon fhall not plead, or be impleaded, if hedo
dois was London 3 but by virtue of fome old fleep- fo and fo. Nay this, if he were a Denizen, dots
ing By-law or other, that has been fer on foor, not forfeit his Denization, and yet a Denizen
Monies have been levied, which perhaps will not is as perfedtly a Creature of the King’s as 2
be in Stri¢tnefs allowed good : And if all thefe Corporation is. It is Bafilicon Doron, it is the
had 'been Forfeitures, we had been in a ftrange  Bounty and Kindnefs of the King to one born out
Condition, not one Month or two fhould pafs of his Dominions, to give him the Capacity of 3
over'us, but we had forfeited it; and never can  Subject, to fue and be lued, and the like, which
there be perhaps a Month to the End of theWorld, cannot be forfeited, even for Breach of Condi-
but we fhould ftill be forfeiting. And what is tions in the Letters Patents of Denization. For
{aid of us, may be faid of any other Corporation this is within Verfelliiz Manning’s Cafe if he does
that happens to make By-laws. And Iam furein not obferve the Laws of the Land, ’tis true, he
former times there were Monies levied with a wit-  muft be punithed for it, but he fhall not be undeé-
nefs, I mean not the late Times of Rebellion only, nizen’d. _
‘but an hundred Years ago, {trange Exorbitances My Lord, there is a Statute, which I think is

of that nature, were committed by London and a moft plain Declaration of the Law in this Cafcd,
an




1683. B.R.  the City of London i a Quo Warranto

and *tis the Stat. of #eff. 1. cap. 31. Some call
it the goth, becaule they differ in the numerating
and heading of the Chapters. *Tis the Statute
concerning thofe that take outrageous Tolls in
Market Towns. The Statate fays, Lz Roy prendra
Ja Franchife d:’ March en fa Maine. ‘The King
thall feize the Frapchile into his own Hands.
My Lord Coke in his Comment upon that Statute
fays, he thall feize the Franchife of the Fair or
Market, till it be redeemed by the Owner, that’s
all.  But this is intended, fays he, upon an Office
to be found s for in Statutes all Incidents fhall be
fupplied by Intendment.

Now in the Quo Warranto that was broughe
againft the Corporation of Maidenbead i Pal.
mer’s Revorts, there is this very Cale,  Thac Cor-

oration took an outrageous Toll, too much
Toll, or that that was not juftifiable, for going
over their Bridge.  Yet it was {o far from being
imagined, that this fhould be a Forfeiture, (and
yet the Cafe is the fame, let any Mun diftinguifh
it that can) that it was a Quelflion whether the
" Market was forfeited, or no, as you may fee in
that Book, fol. 82, And there ’tis faid by Dod-
deridge, and at laft it was agreed by all the Courr,
thar i fhould be a Forfeiture only of the Toll,
and not of the Market, And I delire that thac
Ftiip may be noted by your Lordfhip, and that
you wiill pleafe to look into what is faid in that
Cafe 5 for 'tis debated before, and it feemed as if
they would have forfeited the Market by i, but
not the Corporation 5 and yee that was not for-
feitced neither,  And o this I willapply that Rule
that Mr. Solicitor himfelf did mentton, Puniatur
it co g7 peccat.  You have offended in the Toll,
therefore you fhall {uffer in the Toll, not 1y the
Market, to be fure not in the Corporation.  For
if it were chat, it fhould affect the Marker, it
would bz becaufe it hath fome relation to a Mar-
ket asa Toll hath 3 but how can this -pofiibly
aliect or touch the Corporation? The Statute in-
deed goes thos far, and fays, Wholoever fhall
take outrageous Toll fhall forfeic the Marker
but then thall we come and add, Whoever fhall
tike outragecus Toil, [hall forfeit his Capa-
city of holding a Market, or any thing elle? Do
ticy complain of us for taking the Legiflatjve
Power upon us, and therefore we thall forfeit our
Corporation, when the Statute itfelf has appoint-
¢d the Punithment, and fays only, the Market
fhait be forfeited, and fo make a new Law them-
leives? Sratutes are fuppofed to be penal enough
of themfelves, and all penal Statutes are to be
taken cquirably as to the Penalty, and not ftretch’d
beyond the Letter. And where-ever a Stazute in-
fhctsa Penalty, and fays you fhall forfeit fo much,
as my Lord Hobar! fays, the Common Law thuts
up the Negarive, that you fhall forfeir no more.
How then is it poflible we fhould forfeit that,
which if it were forfeitable at all, is not within
the Provificn of this Law ?

"Tis true, as Mr, Solicitor hath faid in the Book
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feiture of the Corporation ? You fhall forfeit a
Court of Pypowders, if you forfeit your Market,
becaufe *us incident to it, and dependent upin
it, and fubje@ to what Dangers the Market it-
felf is fubject to ;5 but the Being of a Corpora-
tion, nothing can tranfcend that. To be fure
what is incident to it, cannot tranfcend it; ‘tis
but a Subj&t to that which is fuperior.

For Example fake, my Lord, I will cite you
a Cafe, which is the Cale of the City of Loadon
too about the Meafurage of Coals. It is Sir Fu=
fus Cefar’s Cale, 1 Leon’ 106, And I chufe 10
cite that Book ; for though it did not come out
with your Lord(hip’s Authority, yet my late Lord
Chancellor gave this juft Account of it, Thart it
was one of the beft of our later Reports.  Sir
Fulius Cefar libelled in the Admivalty againft the
Officer of the City for meafuring Coals upon the
Thames,  Fleetwovd came to the Bar, and pray-
ed a Prohibition, and Edgerton the Solicitor on
the other Side complained, that the Mayor of

London did take a Fine for this Mealfurage, and
made an Office of it 3 and chis he conceived was

Extortion (which is the thing complained of heré

in fo many Words) ; and being upon the Thamss;
{hould be punifhed in the Admiraity. Asto that
the Judges replied, By no means; and #/rey and
Gawdey taid, If it be Extortion in the Mayor;

there is no Remedy for it in the Court of Adni-

ralty, but in the King's Courts: And it fhall be
redrefled here in a Quo Wairranio, {ays Gawdey.
*Tis true, a Quo Warranto might well have been
brought for redrefling that Extortion 3 but it could
not mean thereby, that the Corporation thould be
diffolved : And that it was fo underftood, 1s moik
plain 3 for accordingly a Qo Warranto is brought.
You have it in Coke’s Entries fol. 535. and 536,

placit’ 4. And the City of Lordon appeared and

pleaded, and prefcribed to it ; and thereupon
the Atrorney General that then was, my Lord
Coke himfelf, was fatisfied, and confefled their
Tile, and Judgment was given for them; and
fince it hath been held good, and they have en-

jeyed it in Peace ; and this I hope is a good Ex-

ample for Mr. Auorney to follow.in this Cafe.
My Lord, I come now to that Part which ]
come leaft willingly to, I mean that of the Peti-
tion 3 and that which I have to fay in it, is this,
my Lord : Firft I fay, That this Petition is julti-
fied in the Pleading, and 1 hope it is very jufti-
fiable ; if it were but excufable, *ts enough. That
it is juftifiable to petition the King in our Neceffi-
ties and Extremities, is plain from what my Lord
Hobart fays, fol.220. He fays it was refolved by
the Court in Rewbam’s Cafe, that it was lawful .
for any Subjet to petition to the King for a Re-
drefe, in an humble and modeft manner: For, as
'tis there faid, Accels to the Sovereign muft not
be fhut up in cafe of the Subjets Diftrefles: Now

the Common Council are not lefs privileged than
any other fure, but rather more i this kind of

Addrefling and Petitioning : 1 cannot tell what

Crime to make of this, there is fo much alledged
again{t us. |

I did very well obferve truly, and would al-
ways obferve and remember in all fuch Cales;
what my Lord Keeper here faid to your Lord-
thip, That Council foruld not fo much [peak, as if
they wosnld abet the Guilt of their Client, rather than
advecate far their Inpeciney.

My Lord, if the Words them/felves that'are al-

ledged are not Words thatare unlawful to. be de-
livered

of Aflifes that he cited in Zet. Nat. Brev’ 161,
It 1s faid you fhall forfeit in the Cafc of a Mif-ufer
(Where the Liberties are not depending one upon
another) only the Liberty thar is abufed 5 but
how that can be applied for him I underftand not
for nothing can be more flat and plain againft
him: If fo be we fhould forfeir our Toll or our
M_ﬂrket, be it fo; nav, if we fhould forfeit our
Llllerr_y of having a Common Council, what
then? Flow is it poffible to brisg it up to a For-
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livered or fpoken, thon all this that they aredref-
fed up with of the Intentton to cenfure the King,
and to bring him into Diflike with his People, all
that muft go for nothing, and are not to weigh
in the Cafe. Now the Words are thefe: Thar
there was a Provegation, and by means of 1his,
there -being dependug o many Impeachments of
Lords and others, and Bills in ke Parliament
both onfes, woich conld noi be perfellcd any
where but there, the Profecution of the publick
Fuftice, and the making Provifions neceffary for
the Prefervation of bis Majefty and bis Prote-
frant Subjecls, veceived an Interruplion.  Now,
my Lord, I conceive thele Words are not
Words that in themfelves are unlawful, and
for that your Lordfhip will be pleafcd to conlider
our Plea; I need not repeat ir, you have it be-
fore you : I{'they are in Senfe and Subftance the
fame Words that have been fpoken by the
King, and the Lords and Commons 1n Parlia-
mcnt 3 he that will not be fatisfed with that Au-
thority, will not be fatisiied with any,  Then
what do we fay? We fay, that the Profecution
of the publick Juftice received an Interruption :
Des not the King fay {o, and more, in his
Speech we have {et forth, wherein he recom-
mends it o both Floufes, that Jultice may be
done! What is the Meaning then but this? If the
turther Profecution of the Oftenders goes not on,
Tuftice is pot done. And fo we fpeak but the
King’s Words.  We fay, they are not tried, or
they were not tried 5 they theml{elves complain of
it to this Day ;5 and therefore Juftice did recejve
an Interruption, Tam confident, without Refle-
ction, that honourable Pecfon my Lord Danby, in
this Point, hath faid Words much more liable to
Exception, though truly Words, that I believe
deferve no Reboke, e has complained, that
Tuftice was not done in his Cafe, becaufe he was
not trted, and that when he deflired to be tried
too; buc his Liberty taken away, and he forfeited
thae which was dearer to him than Lands or
Fonours, his 11 "N, whereby he endangered
his Lite, and lott alt the Comforts of Life. If
it were lawtul for him to fay, as certainly it was,
That Juftice was not done in his Cafe, why might
not the City fay fo? Either chefe Lords oughr to
be condemned, or they ought to be acquitted :
*Ths bard to fay Jultice is done, when they lie fo
long 1 Prilon, and are not either acquitted or

condemned.
Then we fay diis, That the making Provifion

tor the Prefervation of the King’s Perlon, and of
his Proteftant Subjecls, received an Interruption.
T'o this Part we give this Anfwer : We fct forth,
That there were Bills depending in the Parliament
for this Purpole, and that is agreed to us by the
Demurrer ; and that thele Bills could not pafs
into Laws, any more than the Lords could
be tried but in Parliument. Why then if ig
be fo, that the Matter cannot be done, nor
Provifion made, but (as that Proclamation, that
iined for the IFalt, faid, and as the Addrefles of
both Houfes for the Faft do fay) by the Blefling
of God upon the Counfels of King and Parlia-
ment ; if thele Counfels, or the King and his
Parliament are interrupted, thisis notdone, To
make fuch an high Crime of this { do not un-
derftand 3 1 would not be thought to {peak any
thing to juttify that which is really a Crime 3 bug
this is that I fay, *Tis not in Law unlawful for
us to petition the King, or addrels to him:

-

But, my Lord, 1o take off the Eidage of this By.
finefs, T (hall beg Leave to read to your Lurd!hipi
a Speech of the King’s, made the 0th of Mard)
following, and therein there are thefe Words, 774
further Profeculion of the Plut,

My ‘Lord, fet any Man vead, and fpell, and
fee how in Subltance the Words in our Petitjon
differ from the Words of the King, making thole
Laws neceflury for the Security of himfelf and the
Kingdom, and this fpoken the 6th of Ma.eh,
when this very Perition now complained of wys
prefented in Faunary or Febinary before, and there
was no Parliument between, No Man will fay,
that there were Laws {uflicient for the Security of
the King and Kingdom, when the King himfelf
fneaks of the Neceflity of making fuch @ So
then, thofe Laws that were preparing received an
Interruption, The Lords were not tried : Is not
that an Interrupuion of Juflice? Since they could
be tried no-where elfe, as muft be granced 5 and
the King recommends it to them as not done,
but neceflary to be done.  So the King faid be-
fore, and fo 1t is implied here.  There is no fuch
thing faid in the Petition, That the King did in-
lerrupt fufiice, and the Procceaiizs of the Parlia.
ment : It is an Inference and a Confequence made
by Witand Art; not that the King did interrupt,
or intend to interrupt Juftice ; but it fays, By
the Prorogation of the Parliament the publick Fuflice
recorved an Literription,

My Lord, fuppofe at that Time there had been
a Peltilence here, and the King had been as much
refolved to meet his Two Houles as they him, but
by realon of the Peltilence he were neceffitared
and forced to make a Prorogation; then there
comes fuch a Petition from the City, and fays,
‘That by reafon of this Prorogation thole Bills
that were depending did not pafs, and the publick
Jultice received an Interruption: What is the Of
fence of this ? *Tis all true. If there he Bil's
depending, and Impeachments, that can no other
where be tried, they do receive Interruption by
a Proregation,  Can any Man fay this is falfe?
The Charge in the Replication 15, That oz did
Jalfly and malizicufly fay, shat? thac which is true,
and that which the King had f{aid before, and
that which the Lords and Commons faid afier
him, That till thofe Things were done they were io!
Jafes and thofe Things as yet were not done,

My Lord, thereis this further in it, the Pe-
tition is fet forth in bec verba 5 and therefore |
may take any thing outr of it to explain it, anc
reftore it to itfelfy for this indeed is a very re-
ftrained Conftruétion of the Petition,

It fays, when this Interruption by the Proro-
gation was receiv’d, That the Rixg, for nigeii
Caufes, and very good Reafons, did provogue 10
Parlicment, Tt is his Prerogative to do fo 5 and
God forbid but he thould have it. I think, with-
out doubt, we thould be more ata Lofs for want
of that Prerogative, than we can by the Ufe of
it. It is mine, and I believe every good Man's
Opinion, that that Prerogative is very neceffary
and profitable for usall 5 but it is the Confequence
of 1t, that chis Interruption of Juftice is received s
nay, we are {o far from faying, that the King did
interrupt Jultice, or intending it, that we fay, we
do hope the King’s gracious Intentions were cniy
to make way for the better Concurrence of Is
Majefty and his Parliament, The King does, fof
great Canfes, and beft known to himfelf, who has

the Prerogative, prorogue the Parliamen! s whml‘f--
1Y

!
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by, asa mere Confequence, not as the King’s In.
rention, the publick Fuftice is interrupted : Nay,
this we affirm was with a good Intentton in the
Kino, that he might the better be enabled to concur
qyfsbubfs Parliament, as 1s {et forth in the Petition.
Can there be any thing more properly faid ? °T'is
the greateft Juflification of the Prorogation that
can be. The King has prorogued the Parliament :
What to do? Why Juttice hath in View received
an Interruption, but not in the Intention of the
King. We know what the Meaning of it is, and
fo we fer forth in our very Petition, ¢ is to gain
Time, that be may the better concur with bis Parlig-
ment, It is a great Commendation of the King’s
Purpofe, inftead of charging him with Injuftice,
+hat he did refolve to concur with his Parliament
for fuch Ends, and accordingly did prorogue the
Parliament.

Now the Attorney General hath put in, thatic
was eq imtentione 5 there is the Sting of the Bufi-
nefs to put in thofe Words, to make that which
- we may lawfully fpeak, of itfelf to be an Of-
fence. But truly that fignifies juit nothing : It
can never hurt 2 Thing that is true 5 it has great
Authority in it, 1f 1t be applied to a Thing thatis
unlawful 3 buc if in Subftance it be true, and the
Thing itfelf juftifiable, thofe Words make no-
thing in the Cafe; and I think I need not argue
that Point, but refer myfelf to the great Cafe
that was in Weftuminfler-ball ; and that is the Re-
verfal of the Judgment given in this Court againft
my Lord Hollis, which was a Reverfal in Par-
amenes and is printed in the lalt Impreflion of
Mr. Juftice Coke’s Reports by Order of Parlia-
ment; and there they explode all the Notion of
eq intentione, and this Bufinefs. A Man {peaks
Words that he might {peak in Parliament (though
I know not whether he might, or no), but the
great Thing is, 1f Words, that in themfelves are
tolerable to be {poken, be fpoken, you fhall not
come and fay they were {poken with an ill In-
tention 5 though, as I fhall fhew by=-and-by, this
hath a kind of Fatality in it, and thatis this, that
it is done with anill Mind by a Corporation that
hath no Mind at all.

Mr. Attoriey Cencral.  Jolt now you faid it
had 2 Mind, and Reafon was its Mind.

Mr. Recorder. 1 faid as my Lord Hobart fays,
that 2 By-law to it is a Mind, as Reafon 1s to a
Man, but 1t hath no moral Mind, My Lord,
then I fay, the Citizens of London were indeed
at thar Time under great Confternation, by rea-
ton of the Confpiracies that had been difcovered
in Parliament, and in the Courtsof Juftice s and it
had been declared by the late Lord Chancellor, at
the Trial of the Lord Stafford, which your Lord-
thip may very well remember, 7544 London was
burnt by the Papifts 5 and therefore it was w0 Wonder,
ibat they were defirons, that themfelves and the King-
iom fhould be put into great Security againft thofe
Enemies. This, my Lord, I confefs is a tender
Point, and I would not {peak a Word in it with-
out a Law-book to back me, I remember thac
my Lord Iobart fays, that Zeal and Indigna-
tion are fervent Paffions, The City of Loudon
had great Indignation againft the Papifts for this
Confpiracy againft the King and Kingdom, and
the Religion eftablithed by Law. There was no
Difaffe&tion in the City at this Time, when this
Petition was made, fure; and I wonder, that any
Man fhould fay, that knows London, and was ac-

Quainted with it then, and looks upon this Peti-
Vou, III.

tion;, which paffed-nemine contradicente, that they
had fuch an Iatention as is infinuated ; and pray
lec him read the Names of the worthy Aldermen
that then fat upon the Bench, and the other Names
of the Common Council-men then prefent, and
then let him fay, if, without RefleGtion, the King
have more loyal Subjects in-the City of Londos
than thefe Men were, And do you think, if there
had been in it any Sedition, or any of thofe ill
Qualities that make up the ill Adverbs, which are
joined to it in the Replication, not one of all
thofe loyally difpofed Men would have fpoken
againft it? But alas! all of it paffed #emine cone
tradicente.

My Lord, I fay, that if the Matter of it be
ftifiable, as I think it is, then all thefe Words
will fignify nothing, if there were never {o many
more of them: And the prefenting and carrying
of it to the King, that is no Offence, that is not
fo much as pretended to be one, And, my Lord,
[ think 1t a very harfh Tranflation of the Word
nto Latin, when the Petition fays, That the
Parliament’s Proceedings, or the publick Juftice,
received an Interruption, to put that Word of
Obfiruttionem 5 truly I think a better Word
might have been found to exprefs the foft Ex-
preflion in the Petition 5 and they need not have
put that hard violent Word Obftru&ionzem, when
to make Englifh of it they tranflated it Infer-
ripiion.

But, my Lord, they do admit, I fay, that the
making and prefenting of it to the King is not
the Offence, {o much as the Publifhing of it, by
which it 1s expufed to many others befides, Now
to excufe that, the Anfwer we give is this; and
’tis that which will carry a very realonable Ground
of Juftification in it : Certain Citizens, that were
private Men, had petitioned the Common Coun-
cil, and thereby they were importuned to make
known the Defires of the City to the King, and
it was reafonable to make known to thofe Citi-
zens what the Common Council had done, to pre-
vent falle Rumours, which we knew were rife
enough in thofe Days; and to fhew, that there
was nothing ill in it, we did printit. And s
alfo all driving at the common Intereft, at the
King’s Safety, the Prefervation of the Church
and the Government eftablifhed : All this they
did defire might be known to thefe Citizens, and
all others that inquired about it; and therefore
they printedit, to evidence that there was nothing
of ill intended in ic. And I do wonder, I muit
confefs, that this Objection of the publithing of
this Petitton fhould be fo much infited upon ;
for they fay, thatthe Mayor, Commonalty, and
Citizens of the City of London did it and fay not
any thing of the Common Council, that they did
printit: Now they thar did vote it, knew it-with-
out printing ; and ’tis alledged in the Pleadings,
and confefled by the Demurrer, that the Mayor,
Commonalty, and Citizens of Loudon, thatis, the
Corporation, confifts of above 50,000 Men, which
cannot well be intended otherwife. Why then,
here is a Petition that isagreed to be well enough
lodged as to the Perfonsthat voted it, it being the

. Liberty of the Subje€t to petition; and if this

had been only prefented to the King, though it
had been by thofe 50,000 Men, nay, if it had
been by 10,000 Men, who had been the Corpo.
ration, it had been well enough, fo it had not
been printed, but only kept private to them-
{elves: Why then ’tis very ftrange, that what is
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known to all London, fo great a Part of the King-
dom, fhould be lawful, but it fhould be heinouf-
ly unlawful to fend the News of it further. [t
went further than the City of Lowdony and there-
fore *us fuch an Offence as fhall be a Forfeiture of
the Corporation. My Lord, there is the Cafe of
Lake and King, the Pertition to the Parliament
was fcandalous m itfelf, yet 1t ftood protected,
being prefented to the Parliament 5 and it was
lawful to print it, provided it were delivered to
a Committec of arliament, or only to thole that
were Memberss though ’tis faid there, that the
Printing of it is a great Publifhing; for the Com-
pofers, Corre€tors, and other Perfons, that are
concerned in the Prefs, read every Letter of i,
But it was aniwered, that Printing is but a more
expeditious Way ot Writing 3 and if he bad im-
ployed 20 Clerks, it had been a greater Publifh-
ing than three or four Printers.  Poflibly the
Printers might not read 1t, or not be able to
read it well, or not all of them read 1t at that
T ime.

Now here, my Lord, fure 1t was lawful to ac-
quaint the Citizens what they had done, if you
take 1t to be the A&t of the Common Council,
and the Common Council to te the Reprefenta-
uve of the City. It was always agreed by the
Houfe of Commons, that any Member might
fend the Votes to thofe that {ent them thither, and
whom they reprefenteds they have blamed indeed
Men for {ending the Debates, but never for com-
municating the Yotes: And what they may doby
Wiiting, that they may do by Printing. Why
then might not the Citizens of Loudon, who by
Cuftem choofe thofe Common Council-men, well
defire to know, and might well know, what
they had doner And then what they might
ao by Writing, they might by Prinung ; for
that is but another Way, though a more fuitable
and compendious Way, of exhibiting any thing
that you would have go to many. And if it be
Jawful to unpart it to all the City, and all the
City does know i, . ough 1t does go further, ’tis
no Matter; for whar is known to Lsudon, may
very well be known to all the Nation befides, with-
out Offence, if it did go furcther. Befides, it
fhall never be intended it was publithed further,
or that any others knew of it; for tis faid to be
publithed 1n the Partth of St. Adichael Bafjifbaw,
in the Ward of Bufifbaw, and that is in London,
to the Cinizens of Londop 5 and fo they only talked
of 1w amongft themfelves,  Belides, the main
Thing which I go upon, 15, If there be no Il in
the Thing itlelt, the ¢a intentione can make no
Crime by a bare Affirmation, which we deny 3
and if it might be well faid or done, it is lawful
to print i, and the Publication 1s no Offence nei-
ther.

My Lord, the next Point I come to is this, That
a Corporation cannot poffibly commit a capital
(Crime, or any other Crime againil the Peace: And
I fhall ofrer this Dilemma, Kither it was done
feditioufly, ornot; if not, then there is no fuffi
cient Affignment of a Caufe of Forfeiture 5 if it
were, then “tis a Crime {or which the Offender is
indi€table ; and thar, I fay, 1s abfolutely impofli-
ble for a Corporation to be guilty of.  And here I
will throw in alfo that Bufinefs of the Toll; and I
will, for Argument’s fake, admit the Taking of a
wrongful Toll co be Robbery, and then let the Ar-
gument go on. [ have heard 1t faid within the Bar
occalionally, that a Corporation is intrulted wich
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the Government ; and that they may commitTrea-
{on, and raife Sedition, as Mr. Solicttor hath faid ;
I fuppofe it muit be under their Great Seal : But |
confefs, 1 believe itis racher fpoken to amufe, chan
to fatisfy: But I really think it is no 11l nor unjuft.
ly Thing for me to fay, nor againft the Govern-
ment toaffirm, That’usimpoilible a Corporation
can commit 1reafon, or that it s tncrulted with
the Government in any fuch Kind.

But firft, my Lord, I {ball fhew you what Opi-
nion former Times had, and thac becaufle fuch an
Opinion as this hath been broached of late Days.

Lord Chief Juftice.  Mr. Recorder, will you be
much fonger? Becaufe I mult fit here at Nift £7ins
this Afternoon, and yet I would fain hear che Ar-
gument, 1f it would not be too long.

Mr. Recorder.  No, my Lord : 1 have almoft
done, and will cut {hort.

In21 £, 4. fol. 13. b. *us faid by Pigott, That
a Mayor has two Abilites; theone to his own
Ule, o make and to grant, and to do as another
natural Perfon does; and then the Mayor,as Mayor
and Commonalty, hath another Capacity to their
common Ufe and Profit;y and chat 1s but a Name,
an Euns rationis, a I'hing that cannort be feen, and
1s no Subftance; and for this Name or Corpora-
tion, ’tis impoffible they can do or fuffer any
Wrong, as to beat or be beaten, as fuch a Bo-
dy; bur the Wrong 1s made to every Member of
the Body, as to his own proper Perfon, and not
as to the Name of Corporation ; nor can the Cor-
poration do a perfonal Wrong to another; nor
can they commit Treafon or Felony as to the
Corporation, nor againit any other Perfon,  And
it a Writ of Debt be brought againft the Mayor
and Commonalty, or other fuch Body, upon an
Obligation, and they plead it is not their Deed,
and it 15 found their Deed, they fhall not be im.
prifoned as another fingle Perfon fhall.  The fame
Law is, it they are found Difleifers with Force,
they fhall not be imprifoned 5 nor in a Writ of
Ravifhment of Ward fhall they either be impri-
foned, or abjure the Realm; tor fuch a Body s
but a Name, to which fuch an A&t cannot be done,
So fays Cateshy in the fame Book; Ina Writ
brought againft them no Capias thall Hlue, be-
caule they are but as a dead Perfon in Law; and
the Appearance upon a Capias cannot be otherwile
than perfonal.  And {o to this Purpole fays the
Chief Juftice there ; If this Body will do any thing,
it muft be done by Writing,  And all along it 13
the Tenor of the whole Cate, that a Corporation
cannot commit Treafon, or any other Crime. But
the Reafon of the Thing is above any Autho-
rity, Suppofe, that they under their common Seal
fhould commit Treafon, and you bring an Indict-
ment of Treafon againit the Mayor, Commonal-
ty, and Citizens of the City of Loudon, what
Judgment fhall be given againit them in therr
Corporate Capacity ? What? It thall be, that 4/
pendatur  per collum Corpus peliticm,  And then,
what Execution fhail be dore upon that Sentence?
What? mult they hapg up the Common Seal?
Nothing tlfc you can do can affeét chem 3 but i
their private Capacity, there they may be punifhed
as lingle Perfons,

A Penal Statute fays, that he or fhe, that of-
fends againtt the Law, fhall {orfeit fo much, of
incur fuch a Penaley @ Is a Corporation Male, or
Female, that it fhould come under fuch a Provi-
fion? DBut the real Realon of the Law is this, 1T
is a Civil Beirg, twis Ais civile, itis Corpus po-
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liienn 5 it hath civil Qualities, but it hath no mo-
ral Qualities 3 and all ORences confift in th? Im-
moraliiy of them, and there mult be Malice to
make that Immorality, No Words or A&s are
Treafon or Felony, unlels there be a traiterous
Mind, or a felonious Mind 5 and therefore a Mad-
man cinnot be guilty of Treafon or Felony.  Ser-
ceant brought an Action for thefe Words,
that he had fpoken Treafon; it was moved in
Arrelt of Judgment, that this cannot be aétion-
able 3 for he might fpeak Treafon in putting a
Cafe: Ay! that were well, faid they, if it could
be underftood fo; but we muit intend it, that
he fpoke Treafon, as his own Words ex corde fyo,
which makes it Treafon s for Treafon confifts in
the Immorahity of the Mind.

Another Reafon 1s what Pigett faid, as I faid
hefore, That a Corporation is but a Name, an
Lns rationis, 2 Thing, that cannot fee or be fecn,
and indecd 15 no Subitance, nor can do or fuffer
Wrong, nor any thing where a corporal Appea-
rance is requifice,  What my Lord Dyzr fays in
Mleor 68, that he never faw, is, I believe, true in
general, what no Man ever did fee, that a Corpo-
ration could be bound in a Recognifance or Sta-
rese Merchanrs and why? becaufe 1t mult be ac-
knowledged in Perfon: And fo in this Cafe, the
Guilr fetlows the Perfon, but cannot a mere Ca-
pacicy.  In all Crimes the Offender muft appear
i Perfon, and plead in Perfon, and fuffer in Per-
fon'; but you can never bring the Mayor, Com-
monalty, and Citizens into Gaol, to appear and
plead 1o an Indi€tment, to receive 2 Judgment, or
fufier Execution, Can a Body Politick, that is
nvifiole, appear in Perfon? Bur then there is this
great Objection: By this Means, they fay, if there
be no Punifhing of them, there is no Government,
and they may commit Treafon under the Great
Seal, they may raife Armics, and inftigate a Re-
betlion, and all with Impunity. My Lord, I fay
no, and I give two Anfwers to it, that are nort ro
be replied to 3 and the frll is this:

I All thefe Perfons, that are met together,
thoughi they are met corpsraliter, in their COrpo-
rate Capacity, for the Ads of the Corporation at
that Tie 5 yer when they go out of their COrpo-
rate Bufinefs, and commit Treafon or Felony,
the Ciime does not ¢zredi perfonas, every one of
themisa Traitor or a2 Felons and notwithftand-
g they appeared there under the Pretence of a
Corporation, yet they are all liable in their pri-
vate fuveral Capacities, every one of them muft
be indicted perfonally, and {ufter perfonally : For
when they go 2bout to do fuch a Thing, it Is out
0¢ the Bulinefs of the Corporation; and they
mult anfwer for their own particular Offences.
But,

. 2 Thaveanother Anfier to give to it. This Ob-
jection is to be retorted on the other Side, that if
a Corporation auchorize the levying of War under
their common Seal, they fhall be affetted by it
in their politick Capacity, and are liable to the
Law in that Cupncity only, and muft fuffer in
that Capacity only : And the Confequence of
that is, they are dilcharged in thejr private Ca-
Pauty; and this is 2 Law of Indemnity and Pro-
tection for a}l Crimes; for a Man cannot be liable
tWo \Ways for Treafon, or Felony, or any other
Crimes: If he be not liable in his private, he is
in his publick Capacity ; if not in his publick, he
S 1 his private.  And what is the Confequence

ofthat? This is a Difpenfation for a Corporation
Vou. T11,

met together in a Body, to do any llegal Thing;
or to commut any enormous Crime; for the King’s
Counfel fay this, We are refponfible for it in our
politick Capacity ; and what Execution can then
be done to punifh that Corporation with fuch
Punifhment as the Law infli@s, chat is, Imprifon-

ment, or Death, any more than upon an Actioh
of Debt broughr againft them upon a Bond, and

Noneft factum pleaded, and found for the Plaintff?
Can they be imprifoned? and the like. So that
this {hall prote¢t and fhelter them in the Commif.
fion of any capizal Offence ; for if they are to fuffet

for it as a Corporation, you muft take Judgment
againit them, as the Law gives it; and how will

that be done againftan invifible Body ? Whar wil]
be the Execution againit the Corpas Politicam, that
can neither fee nor be feen?

I think this mighty plain; and I muft confefs,
I wonder how it could ever enter into the Mind of
any Man, that a Corporation could commit a cor-
porate Crime. I have, as it became me, in regard
of the Duty of my Place, and before that, for my
own Learning, read Stamford’s Pleas of the Crozwn,
my Lord Coke’s 4¢b Inflitutes, Poulton de Pace Re-

g, my Lord Hales’s Pleas of the Crown, Dalton’s

fuftice of the Peace, and other Books on that Sub-

Jects but I defy any Man to fhew me in any of

thofe “T'reatifes concerning criminal Matters, any
Refolution, that ever a Corporation could be fo
concerned, that they fhould be brovght before
Juftice of Peace, or proceeded againtt upon any
Law for Treafon or Felony, or be hanged in
their pohtical Capaciry.

My Lord, I fhall conclude all my Difcourfe
of this Kind (and I have almoit done, becaufe
I percetve I incroach upon your Patience ) with
an Obfervation I have made upon therg A. 7. ¢, 7.
and it 1s the Statute, that makes Provifion againft
Corporations, that made By-laws againit the
Prerogative.  That Statute fays, Thit fome Cor-
porations did fo; now an higher Offence than
that, fure, cannot well be defcribed 5 and there
that Law fays, that thofe that do fo, that make
fuch By~-laws againft the Prerogative, fhall forfei
for fo doing, for every Offence, forty Pounds,
unlefs they are confirmed by the Chancelior and
Treafurer, and Chief Juttices, or any Three of
them. Now to what Purpofe was this Statute
made ; if the making of an ill By-law (and worfe
cannot be than a By-law againtt the King’s Pre-
rogative) fhould be a Forfeiture of the Being of
a Corporation? How vainly did the King and
Parliament imploy themfelves to make a Srarute,
that a Corporation fhould forfeic 40 Pounds for
fuch an Offence? No Man will fay they had
rather take that Penalty than snother, “when
they might have a greater, if a ureater could
be had by Law. It they might bave had a
Ruo Warranio, and thereby deftroyed the Cor-
poratton, furely they would not huve flood for
the Penalty of 40/ for they might eafily have
got more Money : No, they might have faid,
We will never pafs it by, unlefs you will give us
2000/, or a far greater Sum ; nor fhall you
have your Corporation again, without you give
us a confiderable Recompence for it. And
when the Procets and the Proccedings were
fo expeditious and ealy to come at in 2 Quo
Warrailo, as it was cafy in thofe Days, why
fhould they put the King to the Delays in an
Adtion of Debt for fo fmall a Penalty as 40 /. 2
So that I take 1t to be a dire€t Judgmént of the
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Parliament in that Cafe, that no Corporation
fhould or could be forfeited for the making of any
By-law that was irregular, though it were even
againft the King’s Prerogative,

But to haften to a2 Conclufion, I have all this
while, my Lord, fuppofed, that the Mayor,
Commonalty, and Citizens of Lowndon have done
this: But it is not{o; this is not the Aé of the
Mayor, Commonalty, and Citizens, ’tis not the
two hundredth part of the Corporation, ’tis but
the A& of the Common Council; and we have
diftinguithed ourlelves by pleading, that it does
not confift of above 250, when the City contains
above 50,000. I muflt confefs the Council is not
taken notice of much in Law; as is feen in War-
ren’s Cale, 2 Crook 540. &9 2 Rolls 112, Warren,
being one of the Common Council of Coventry,
and difplaced, fued out aWrir of Rettitution 3 and
upon that Writ 1t was returned, that by Cuftom
the City might place and difplace ad libitim 5 they
there held, that the Cuftom was good : But it is
not fo of a Freeman or Alderman, becaunfe he
hath a Freehold; bur a Common Council is a
thing collateral to a Corporation, and the Office
of a Common Council is nothing but only to give
Afliftance and Advice, which they may refufe at
their Pleafure. In Effwick’s Cafe in Style 32, &
2 Rolls 456, it 1s faid, That tis a Place merely by
Cuftem, and that the Common Council is pro-
perly butonly a Courtof Advice; and, my Lord,
you fhall never intend more than that they were a
Court of Advice: All the Rife of their Power is
but by Cuftom, and that Cuftom is pleaded to
give Advice for the Benefit of the City, and
make By-laws for the Good of the Corporation
and that is confeifed by the Demurrer, and you
fhall intend no more than what is opened in the
Fleading.

And then ’tis evident this was done by a very
{mall Part of the Citizens of London; and that
does no way afiect the whole Corporation fure.
In Fames Bagg’s Cale, 1 Rolls, fol, 226. it is faid,
That if a Patent be ' rocured by fome Perfons of
v Corporation, and the greater Part do not affent
to it, that fhall not bind a Corporation. And if
fo be a Charter fealed, and fent by the King, be-
caufe not ﬂ.CCEp[Ed til pﬁfj, by the greater l"arry:
bind not, fhall an At done bya few, and an A
done, that tends to a Forfciture, bind the Whole
in point of their Being? There is no Ground
to fay, that the Common Council reprefents the
City, no more than a Counfel does his Client, or
an Actorney his Mafter ; only as far as is for the
Benefit of the City, they are chofen and intrufted
to make By-laws; if they offend, they are but
Minifters and Officers, and fo they are within the
Statute of £dw. 111. which I mention, though I
think we have no Need of that in the Cafe to help
us; if they make an unreafonable By-law, it 1s
void, and every Man that is aggrieved by it may
have his Remedy, may bring his Action,  Shall
you fupply this by an Intendment, that they have
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the Being, or, what is worfe, forfeit the Being of
that Corporation. The Cuflom of Keat, thag
makes an Infant capable of making a Feoff
ment, fhall never epable an Infant Tenant in
Tail to make a Feofiment, {o as to work g
Difcontinuance of the Eftate Tail, and put the
Heir to his Formedon. Every illegal A& of
theirs 1s beyond their Commiflion, and a Nyl.
lity of that isall in refpe@ of themfelves; and
it is as 1f they had never done it as to the Corpo.
ration, for they are by no means the Corporation;
for tho’ they ufe the Common Seal in fome Cafes,
at fome Times, fo do the Court of Aldermen ip
other Cafes; but it is only in other Cafes wherein
they are particularly intrufted. If an A& of Com-
mon Council fay, that I fhall have fuch and fuch
Lands of the City’s, that A& fignifies nothing,
but as a Direction and Advice; when it isunder
the Common Seal, 1t 1san A& of Corporation,
and proceeding by Advice of Common Council,
it binds.

Now, my Lord, this is the more unreafonable,
becaufe we know, that the Praice of the Com.
mon Council in Londor being to advife for all
the Inhabitants, they are chofen by the Unfiee.
men as well as ochers 3 and it isa ftrange Thing,
that they fhould have a Capacity to give away
the Liberty of the Citizens, when they are cholen
by others as well as them.  They had no fuch
Truft for thems nay, all Truft chey had was
to keep their Libertics, and not to deftroy them,
Has any Man a Truft todeltroy himfelf? Sure no
Man 15 trufted by God himfelf to be Felo 42 [
And certainly then you can never underftand i
to be in the Nature of a Truft to deftroy another;
and the lealt Citizen, my Lord, has as much and
as true an Intereft in the Corporation of the City
of Loirden, as the greateft: And therefore 250, if
they had been much the greater Number of the
Citizens, would fignify nothing to the reft of the
Body.

MyLord, I fhall only fay this little more: Here
is no Crime chargcd relating to them as a Corpo-
ration : Here 1s indecd a fine Word ufed, that we
did this cvitra fiduciam i corpore politico repofitant
butall this is but an imagary Truft, the King ne-
ver gave them a Power or Authority, orintrafted
them to make By-laws that were unreafonables he
gave them a Power to make reafonable By-laws,
and fo he does every Corporation.  And the fame
Law that gave them the Power, Jimits that Power,
and fays, it they go beyond thac Power, itisa Nul-
lity, And chele Adls relate not to them as a Cor-
poration ; the Petition i1s not {o much as faid to be
againft any Truft repofed in the Corparation 5 cer-
tainly there never was any fuch Truft, Did ever
the King intruft them to advife him about the
Matters contained in the Petition? And if not, then
It 1S N0t conlra fiduciam s therefore it rejates to par-
ticular Perfons: If it be an Offence, 1 hope 1t 15
none of the Corporation’s.

But then the levying of Money, that is conls?

fuch a Relation? that they are the Reprefentatives  fiduciam ; they took upon them an illegal and

of the City of Loundon ? that they have a Power to
forfeit the Corporation? No, my Lord, by Law
they are Part of the Corporation, but they have
no fuch Power to forfeit the Corporation. A
Cuftom fhall never be conftrued to enable a
Man todo a Wrong 3 and a great Wrong it is,
that they that are trofted, and trufted but for a
Year, and trufted but for the Good of the Cor-
poration of which they are Part, fhould give up

unjult Power in the Common Council.  Sup-
pofe it {fo, how does this belong to the Cor-
poration ¢ It is an Incroachment upon Proper-
ty, it is the moft arbitrary Thing in the World.
Whether they have the Marker, and the Domi-
nion of 1, or not, is matter of Fact, and being
pleaded, is confefled by the Demurrer: And
then for the Power of making By.laws, that

is a Thing that cannot poflibly be taken from
them
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hem while they are a Corporation_; it js that
which muft be in them as a Corporation, like the
Faculry of Reafon 1n 2 Man, to exprefs his Refo-
lutions by. And it is no more, than if a Man,
hat hag 2 Market, bid his Servant go and remove
fach as bave Stalls there, unlefs they will pay fo
much.  That Direction 15 as good a Law as this,
and as bad a Law as this, and no more. There
s nothing elfe in it but the Direftion of the Offi-
cers, what they fhall do in the ordering of the
narkets, and difpofing of the City’s Property.

Then as to the formal Method of expreffing
demlclves, whether it be by A& of Common
Council, or under the Common Seal, or by their
nararal Voice, it is all one, it is not a Thing that
-oncerns them as a Body Politick: But if it were
itlegal anc miltaken, 1 fay, the Penalty is only,
hat it (hall be void.  What the Common Coun-
cil, nay, what the Corporarion does within the
1.imits of its Authority, 1s good; what beyend that
it does, is void. If I command my Servant to
.~ diftrain for Rent, and he kills a Man in the doing
of it, chis, as to me, is void; but asto himfelf,
that is chargeable upon him. And what I fay
of the Commion Council, I fay of the Corpora
sion 1tfeli, thae it is a Capacity, and a limited
Capacity 5 it is the Act of the Members, not of
the Corporation, if they do wrong. The Com-
mon Council can a& for the Good of the City,
and the City can do no more, if they themielves
thoald meet,  Croske, Lliz. fol. 85. the Queen
makes 2 1.cafe for Years of Lands to the Men of
Cheftei fie'd, by the Name of Aldermen, and they
by that Name grant all their Interelt to Clerk 5
fays that Book, This is void; for the Queen
granting them a Leafe as to the Aldermen of Che-
flerfield, this makes them a Corporation, and gives
theas a Capacity to take, but not to grant.  And
fo Rolls br. 1.p. 513. And therefere no Corpora-
tion is to be confidered as a Corporation, but only
when it aéls according to the Capacity allowed to
it ; and as to the reft, it all turns into their pri-
vate Capacity, but it affects not the Body, nor
hath any fuch Relation as to bind 1.

Mv Lord, all the Queftion here is, Whe-
ther there fhall be fuch a Perfon in effe as this Cor-
poration? Whether the City of London fhall {ub-
filt as fuch a Perfon, to fue and be {ued, to plead
and be impleaded 2 There is nothing of Govern-
men: or Mifgovernment in the Cales but icis all
about vur Capacity, and nothing elfe, whether we
fhaii be Defendant or Plaintiff in any Court.

My Lord, Magna Chaita, and all the other
Acts, that have gone in Confirmation of it, fhew
the great Care of the Government in all Ages to
prelerve the City of Leadons and I look upon
them as fo many Declarations of the Immortality
of 1t, and of all other Corporations. 1 fhalluifea
ltrange Argument perhaps at firft Hearing, but it
5 to me a great Evidence for us, that Magna
Charte does not confirm our Being, but our Li-
bertics and Privileges; it fays, That the City of
Londo thall have all its Liberties, it confirms its
;ﬁflﬁ, its Markets, and all thofe ‘Things, that s,
It confirms all chat it has; it has not faved indeed,
ta Corporation indeed be built upon a Corpora-
ton s but that particular Liberty may be de-
ftroyed, as that of Bridewel!l, and the like 5 butic
do_fs_, more than confirm its Being, for it does im-
Plicitly declare, that that wae impoffible to be
forfeited : They confirm what needed Confirma-
ton 3 but for their Being there was no Need of
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that; 1t only confirmed the fupervénient Liber-
ties, without which it might be a Corporation 3
but as to its Being, it meddled not with chat. And
if it were not {o, it were an unreafonable Thing;
that we fhould have fo many Aélts of Parhament,
thar give fuch particular Powers tothe Mayor and
Commonalty of Londei; and fcarce any A& of
Parltament, that relates to the Publick, but Lon-
don 1s mentioned, and taken care of in ir. Are
not all thefe Declarations, that Lsidon thould ftand
for ever? Would not any one have faid elfe, F'ray
what do you put fuch Confidence 1n London for 2
There is not fuch a fickle Thing upon the Earth
as the Being of the Corporation of London. 1t
they lay but 6 d. upon a Joynt of Meat, they are
gone, and there 1s sot a Month in the Year but
they forfeit their Being.

The Alt for Adminittration hath a Provifo,
that fays, it fhall not extend o Londer : W hy does
any Man think; that this Law was not intended
to be as perpetual for Loudon, asfor other Partsof
the Kingdom? They did not quettion but Londor
would be a Corporation as long as Eugland was
Eugland. It would be a ftrange Thing in the
Example of it, that the World (hould be taught
by one Inftance, that a Corporation can be ruined,
when fo many People put their Trufts in thofe Cor-
porations, and fo many vait Inheritances depend
upon them. And [ chink the King and the Go-
vernment, or thofe you call fo, are more concerned
to preferve Lovdon, than all the Perfons thatare in
it. I would not fpeak it in this Plice by way of
Argument for my Client, but I think 1 could
maintain it in all Places 5 only I hope and believe
I fhall have no Need for it.

My Lord, all Innovanons (as this muft cera
tainly be a very great one) are dangerous; chis
IFrame of Government has lafted and been pre-
ferved for many Hundreds of Years, and 1 hope
will be fo as long as the World endures.

My Lord, [am fenfible I need your Paticnce 3
but I have jult done. Here 1s a Charge that has
very little, indeed there 1s nothing 1n the Matrter
of it; but the Weight and Confequences are fitter
to be meditated upon, than {poken of. And there-
fore for thefe Reafons 1 do pray, that thefe Liber-
ties may be adjudged to us, and we may be difmif-
fed out of this Courrt,

Now, my Lord, if your Lordfhip pleafe, I
will give an Anfwer to Mr. Solicitor’s Authoriz
tles,

Lord Chief Fuftice, 1 {uppofe you do intend to
argue it again, and therefore there will not be fo
much Need of that now; befides, it is late, and
I cannot f{tay.

Mr. Attorney General, My Lord, 1 think it
may be very proper to have one other Argument,
the falt Week 1n Eaffer Term.

Lord Chief Fuftice.  Take what Day you will;
Mr, Attorney.

Mr. Atiorney General. Let it beé the firlt Fre-
day in the Term, if you pleale, my Lord.

Lord Chief Fuftice, Let it be fo. l.ook you,
Mr. Recorder, I perceive you do agree; that the
Petition, fetting forth, that the King having
prorogued the Parliament, and thereby that
Common Juftice had received Interruption 5 you
have jultified in your Plea, (I took it alwaysto
be fo ) and now at thé Bar, That the King by
the Prorogation did interrupt the Juftice of the
Kingdom,

Mr, Recorder, No,no, my Lord: Then I hdve
Reafon



Reafon to fpeak again, to make myfelf rightly

underftood.

Lord Chief Fuftice. Why, look you, you do
agree, that the King had prorogued the Parlia-
ment, and thereby that publick Juftice was inter-
rupted ; if that were fo, by whofe Means, and by
whom did the publick Juftice receive Interruption,
if not by the King? I did take it to be {o really,
and that you had juftified it.

Mr. Recorder. My Lord, 1 do agree, as we
fay, and the King himfelf faid, that thefe Acls
were not pafled, nor the Lords tried; and fo Ju-
ftice was not done: And I would afk your Lord-
fhip, or any other indifferent Perfon, whether Ju-
ftice were done, or neceflary Provifion for thefe
Things made, if thofe Bills were unpaffed ¢ It it
were {o, it is a natural Trath, thac thereby the
Trial, and Acquittal, or Condemnation of the
Lords was interrupted; and fo was the Security of
the King’s Perfon, and the Proteftant Religion,
the Bills not being paffed. For the King calls
upon the Parliament to pafs them the next Sefiion,
therefore they were not pafled in the former Seffion.
This is by no means a charging of the Interruption
of Juftice upon the King ; every great Thing, that
is done by the King, may have a prejudicial In-
fluence, it may be, as to fome Particulars; but
to fay, that thereby Juftice is interrupted, 1s not
to charge any Biame upon the King; becaule,
though it may be prejudicial in one Particular, yet
it may be ufeful to the Publick, Nodoubt, if the
King do prorogue the Parliament for never fo
oreat Ends, and neceflary Caufes, yetif I havebut
one Bill pafling there, fuppofe itbe a private Bill
about Naturalization, or the like, if a Prorogation
comes, it is naturally crue, that that 1s interrupted;
but that is not laying a Blame upon the King.

Lovd Chief Juflice, May it be faid, that the
publick Juftice is interrupted, 1f a Bill for Natu-
ralization, or the like, pais not before the Proroga-
tion? I {peak it for this only, that they that argue
next may think upon it. The Petition docs fay,
that the publick ! .tice wasinterrupted : Did they
mean it was true ? or did they mean it was not
true ¢ If they did mean it was true, then you
have done well to juftify it, to fay it was fo,
and the King had done amifs in proroguing
the Parliament. Yetit jeems, the Common Coun-
cil of London, neither by Charter nor Prefeription,
had any Right to contron] the King, nor 1o be
of the King’s Council neither ; and therefore it
was a Macer purely debsrs,  1f the Matter were
not true, why do you put in your Peticion ¢ If it
be true, juftify it, if youcan. But here is the Mat-
ter; I would have a good Anfwer given me to
this Point : The Petition was to the King ; if {o
be the Petition had been delivered to the King,
(as 1t may be it was) it was but one fingle Peui-
tion to the King; that might be well enough,
if there had been no more in the Cafe, it is very
poffible it might not have been a Queftion at this
"Time : But pray, I would know of them thatargue
next, by what Law or Authority it was, and what
was the Meaning of 1t, that that which did not
require two Clerks to write, in order to its being
prefented to the King, muft be printed ¢ By what
Law is it to be juftified ? the Printing and Pub-
lithing of this Petition, and fending 1t all over the
Nation, whereby the Mayor, Aldermen, and
Common Council of the City of London, do let
all the Nation know, that they do look upon the
King as one, that by the Prorogation of the Par-
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liament had given the publick Juftice of the N,
tion an Interruption? Pray by what Cuftop; o
Law is this publithed ? In the Cafe 4 Libellis ;.
mofis (evenin the Cafe of a Subjet) icis adjuds.
that if you print a Libel, though the Matter Ef‘ i;
be true, you fhall be punithed tor it: Now whep
it 1s argued again, [ would defire fome go0d .
tisfaction 1n that, what Reafon or Groupd thera
was for printing or publifhing this Petition, ynlef;
it be to that Intent which 1s fer forth by Mr. Ar.
torney General in his Replication ?

Now for the other Point, as you have ordepeg
the Matter, you hold, thata Corporation canng
be forfeited. Mor. Solicitor did take fome Pains 1o
argue, that there was no Statute, that did proted
you from a Forfeiture; he wis not aware of why
you did miift upon: You fay, that by the Com.
mon Law Corporations cannot forfeit their Being »
1t fo be they cannot, there is an End of the QLTL
ftion. But I pray you do you take it, that a Cor-
poration can commit any corporate A&, or po
or according to your Definition of the Matter, jf
nothing will ferve but the A& of the Mayor, Al-
dermen, and all the Citizens, I believe | may fafe-
ly fay, and fo will every onc elfe, that never any
corporate Act was done by the City of Londs fince
it was a City.

We }El’lﬁw on the other Side, and you, when i
makes for your Tusn, told us, that the Maya,
Aldermen, and Common Council could m:zkéﬁgg-
laws, and they were good, and binding, that i,
when it lay 1 your Way.  For youmake a Pre-
feription 1n your Plea, and o alfo you have fid
at the Bar, thatthey may make By-laws to biad
the Corporation, fo that it feems when it is jor
your Conveniency, then the Mayor, Aldermes,
and Common Council can do as much as al] e
Corporation; but when you come to be rouched
with fomething, that you have done, in which you
have gone beyond what you fhould have do,
then the Citizens are 50,000 Men, and thefe ar
but 250 Perfons, that have dene thefe Things.
Either the Mayor, Aldermen, and Common Coun-
cl are the governing Purt of the Corporation,
or clfe they fignity juft Nothing : If they be, then
whatfosver they agree upon binds the Whole, and
mufl be taken as a corporate A&y or otherwit:
you will bring 1t to this pafs, that the Corpora-
tion can do Nothing at all. For if the whole
Corporatton be not bound by fuch an A&, dien
it is impoflible for you ever to do an A& thet
fhall be an A& of the Corporation 3 {o that thi
will be pretey hard for you, that are for the City,
I think, to maintain. Then I have but one Word
more (1 give no Opinion, but only tell you what
I would have you apply yourfelves to): Is th
Traft of making By-laws annexed to the Lord of
the Market? or it is annexed o the Lord Mayor?
or it isannexed to the Corporation? Surely the
Power of making By-l1ws is annexed 1o the Cor-
poration ; und I cannot fee how, as Owners of the
Markets, they have that Power. Now by yow
Diftinction, where there is a Franchife, that dos
neceflarily depend upon another, there the Abuk
of any Part does forfeit the whole Franchife. It
then this Power be annexed to the Corporatiof,
as fure I think it is, (but I referve myfelf dli |
have heard a furcher Argument abour i) then
confider, whether or no, when they have abuld
that Power, in making this By-law, that is knil
to them as a Corporation, it does not alfet tis
Being of a Corporatica? For ip is ftrange 3

o1~
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Corporation fhould commit 2 Fault, and not be
punifhed for It. I tell you, I deliver no Opinion
in any thing now, butthefc Things I would have
you give me {ome Sat1§fa€t10n in and t!u:rt: are
indeed feveral other Things, that will require Con-
fideracion: 1 only hint thz{e now.

T Second Argument was in Eafter Term, on Fri-
day, Aprl 27.

HIS Cafe between the King
and the City muft be acknow-
ledged to be a Cale of Importance, both as it re-
fers to the general Government of the Kingdom,
and that of the City in particular.  As it con-
cerns the Particular of the City, it doth not bode
(uch difmal Confequences, as fome Men cndea-
vour to frighten their Neighbours with s asif it
were hereby defigned to demolifh at once all thetr

Attor, Geu.

Liberties, and to lay walte and open the City of

Lendsir, and to reduce it to the Condition of a
Country Village; than which nothing could be
‘more malicioufly fuggefted of fo excellent a
Prince, who hath given fuch large Demonftra-
tions, not only of his general Care of all his Peo-
ple’s Welfare, but of his more efpecial and par-
vcular Kindnefs to this City of London. This Lo
Tnarranto is not brought to deftroy, but to re-
form and amend, the Government of the City,
by running, off thofe Excefles and Exorbitances of
Power, which fome Men (contrary to their Duty,
and the known Laws of the Land) have allumed
(o themfelves under Colour of their Corporate Ca-
pacity, to the Reviling of their Prince, the Oppref-
fion of their Fellow Subjeéts, and to the infinite
Difquiet of their Fellow Citizens, I {hall not re-
count the Mifchiefs which thofe Exorbitances have
of late wrought within the City, both as to 1ts

Peace and Profit, as likewile to the Obltruétion of

the frec Courfe of Juttice, that few Caufes efcaped
the Crime of Maintenance from a divided Party,
Thefe Exorbitances committed by the City, caft-
ing fo greatan Influence over the whole Kingdom,
make the King’s Interpofition in 2 Courfe of Law
neceflary, by gendy laying his Hands upon them
for their Cure, Herein the Politick Body of his
Subjucts refembles the Nacural, that the difaf-
tected Members are beft cured by laying on
the King’s Hands upon the Body. It hath
veen obferved, that the City of Londoi was ne-
ver better governed, nor flourithed more, than
atter it came from under the King’s Hands.
The Reafon given by Edw. 1, at his Parla-
ment 1n 18 Edew, 1. of Denial of the Petitions
of the Citizens of Lendoir, to be rellored to their
former Seate, fcil, To have a Mayor and their an-
Gent Liberties, is this: Quia funt in bowo Statn,
Eomitia bene, & in pace, 43 sllum Commodum ap-
farel 1o change 1t then.  The City was 1n asgood
Phaht, both as to its Quiet, and good Government
and Profits too, whillt in the Hands of the King,
unr@cr the Common Law Government, as it would
be 1 the Hands of the Corporation.  Neither did
tie City fuffer by being in the Hands of the
Crwn, as it was in the Reigns of Edw. 1. Edw. 2.
.3, and Richard 2. nor their ancient Cuftoms
anu }’rivilcges detlroyed ; bur they were there-
by indeed reflrsined and held within che mo-
deft Rules of Government, in Subordination to
f]‘lt‘ general Government of the Kingdom : And
tierefere the Danger chreatened by this Suic will
ior be fo fatal to rhe Being or Well-being of

the City of London oz 2 Quo Warranto.

great Affurance fay, That if the City receive the
lealt Harm hereby, their, or their Managers, cb-
flinate and fina] Impenitence muft draw it up-
on themfelves,  For though the Conclufion of
the Replication upon the Aflignment of the
Forfeiture be, That the Liberties be feized,
and they ab difdem penitus excludantyr, that is
but the formal Conclufion wpon Affighment
of Forfeitures 5 it fhews what the Judgment of
the Law may be, if demanded by the King’s
Autorney, and neceflitated by the!City’s Obiti-
nicy, but doth not exclude the King’s Grace.
Buc the Importance of this Cafe, to the gene-
ral Government of the Kingdom, is of an-
other Nature; and the Confequences thereof, both
to the King, and his Subjeéls in general, ap-
pear now far greater than before, from the
Manner and Grounds of the Defence made for
the City at the Bar: @iz. from the general To-
picks of Corporations, That they are immortal
and indiffoluble ;5 that no Treafons or Sedirions
againit their Prince can be committed by the
Members of a Corporation, even though thofe
Members meet, and aét jointly in the fame Man-
ner and Method, as they do all other Corporate
Alls; no, though they thould voie Raifing of
Men againft their Prince; and fhould give Au-
thority (under their Common Seal) to levy Money
for that Purpofe; that Murders, Felonies, and
Oppreffions of their Fellow Subjefts, either by
unjult Imprifonments, or levying Money upon
them 3 that none of thefe Crimes commirted by
the Majority of the Members of any Corporation,
and authorized under the Common Seal, will af-
feCt the Corporation, or the Government thereof,
11 point of Forfeiture : But a Corporation once
conftituted, 1s out of the Reach of the Common
Law, to determine its Being, or its Governments,
for any Caufes whatfoever. If fuch Notions as
thefe could be true, or fhould receive the leaft
Countenance in a Court of Law, 1t would be un-
fafe, either for the King or any of hisSubjeéts, to
live in or near a Corporation. And the Com-
plaint made by the Commons in Parliament 21

Ldw. 3. that the Increafe of Iranchifes tended to
the Extinguifhment and Overthrow of the Com-
mon Law, would foon be made good to the Pur-
pofe, when fuch great Bodies of Men, as the Cor-
porations within Eungland confift of, fhall jointly
have a Power allowed them, Qudhbet impune an-
dendi, without being capable of Separation. The
Diftin&ion between the Politick Capacity and the
Natural, to fubje¢t the one to Punifhment, and

not the other, was framed in the fefiizs School, to

encourage Subjeéls to rebel againft their Princes ;

but never yet {o far improved the Diftinétion to ap-

ply it to Corporations, which (ifthey had thought

of 1t) would have been more efficacious to therr

Purpofe, than as they applied it ; Affurance of Im-

punity being the ftrongeft Argument for a Com-

miflion of any Crime. The Cafe being of fuch

Confequence both to the King, and his Subjedis in

aencral, 1 fhall endeavour to examine 1t by the

Rules and Precedents of Law, that I may fever

whar is mere notional, from what 1s of Subltance

in it. I forbear to trouble the Court again with

opening the whole Pleadings, but fhall take the

Cafe as it hath been opened : Wherein the general

Quettion is, Whether by any thing difelofed upcn

the Pleadings, it appear to 1he Court, that the Mayor,

Citizens, and Commonally of London, bave fo:-

e City, as was fugocfted. Nay, I may with  feited their Right of being and afling as a Body Poli-
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tick, and fubjedled that Right to be feized into the
King’s Hands ¢

In ftating of the Queftion, I forbear to ftyle it
a Franchife or Liberty, that I may not by antici-
pating preclude the Force of Mr. Recorder’s Ar-

gument, That it is no Liberty or Franchife ; but
may referve the entire Conflideration thercof to its
proper Place. And therefore I thall callica Right,
for fuch molt certainly 1t1s; and 1t includes both
Fus agendi, & Fus babendi.  Before we can arrive
at the main Queftion, certainly preliminary Points
have been moved and debated ; {fome to the Form
of the Suit and Pleadings, others relating to the

Matter chereof.
To the Form Mr. Recorder took three Excep-

tions :
1. That the Information 15 not well laid, be-

caufe not brought againit particular Members by
Name, which ought to be in all Cafes, where the
Right of Corporations is queftioned or ftruck at.

2. That the Replication 1s worle, importing a
Contradi&ion both to the Suppofal of the Informa-
tion, and to itlell’s becaufe it denieth London o
be a Corporation, which the Information allowed,
and admitted it too, to be a Corporation, by af-
figning Caules of Forfeiture,

2. That no Judgment can be given upon thele
Pleadings, either of Seizure or Onfler 5 not of Sei-
zure, becaufe the King cannot feize what he can-
not hold when fetzed :  And the Body Politick, by
which Name it is fued, cannot be oufted of itfelf,

The great Triumph Mr. Recorder ereéted up-
on the Strength of thefe Exceptions, as for an af-
fured Victory already obtained, makesit necefia-
ry for me to give a more particular Anfwer to
them, than their Weight would otherwife require,
For the Authorities cited by him argue very little,
to this Purpofe: And indeed he hath been {o unfor-
tunate in quoting of Authorities, that how little
{oever they feem to make for him, as to the Point
he produceth them, yet they flatly make againft
him in fome other material Point, not only by
his Authorities, 1.t his ObjeCtions themfelves, to
the Iform of the Information, admit, thata Cor-
poration 1s in its Nature feparable by Judgment
of Ouffer againft the particular Members by their
Natural Namcs. The Opinion of my Lord Hales,
in his Common-place Book, Quo
Warranto, fol. 168. pl. 7. argues,
he did not think of the Indiffolubi-
lity of Corporations; but it 1s no
Opinion, that the only Way to impeach them was
by a Suit againft particular Perfons; for itisonly
a fhort Reterence to the Cafes of Cufack, and others
of Irelaind 5 and Farrer, and others of the Virginia
Company : Which Cales (as alfo that of Fifber,
Flelden, and others of the Borough of Hebmerley ;
the Cale of the Muficians, and the Bermudas Com-
pany ; and the other Cafes cited by Mr. Recorder)
do fully prove, that Corporations are Franchifes,
and may be queftioned ard impeached in the very
Point of being Corporations, by Suits of Do
Warranto. And they do prove, that the Suit
may be brought againft fome particular Mem-
bers by Name : And againft the relt of the
Corporations by the general Words; as, Ei
alios Liberos bominesy, £ alios Burgenfes, & alios

dg Fraternitate,  And thefe general
Psichoag. Jecs, Words are material and operative ;
Ret. 2. for a Judgment thereupon binds
the Whole. In the Cafe of Cufack
againft particular Members by Name, cum dia
verfis aliis Civibns Civitat Dubin’y,  Judgment

Cuo Wantanto

I'..l-s- Pll T-

Proceedings between the King and ~Hil. 3§ Car. [[

was given toout not only the particular Men,
but alios Cives, & Succeffores fuos. Upon the
Writ of Error, it was affigned upon Recor
as one of the Caufes of Error, that Judgmen:
was given to out the Corporation of thofe L;.
berties; yet no Parties by their Names of Incor-
poration ; but Judgment was affirmed,  And the
Quere that is made in Rolls 2 Re-

port, in che Cafe of Ferrars, and i, . Joou
others of the Virginia Companyj; Rowy.
Whether the Corporation were bar-

red ? probably did arife from the Non-obfervance
of the Records, where Judgment was given, g
well againlt the alios Plantatores, as the particuls
Men made Parties. In both thefe Cafes the Syj;
was as well againft the relt of the Corporation
as the particular Men : The Appearance by Ar-
torney was entered for both, and the Plea as well
in the Name of the reft, as the particular Mep,
and Judgment againft both. And the Judgment
againft the /wrginic Company difcharged th
Company.

Thefe, and the other Precedents produced by
Mr. Recorder, do prove, that the King’s Sut
may be brought againit particular Perfons by
Name, and againit the Refidue of the Corpo-
ration, by a general Name of & alios homi
nes s or agamit parricular Perfons, and alfo
againft the Corporation, by the very Name of
Incorporation, as the Cafe of Bermudas Compa-
ny: But they do not argue the King hath not
a further EleCtion, ecither to bring his Suic for
queftioning the Corporation, by the proper Nam:
of Incorporation, without naming of particulis
Per{on, or by fome other general Name, which
{ufficiently defcribes the Perfons. 1 fhall there-
fore apply thefe Anfwers to the Objeltion
warranted by Irecedents of Law; that where
ever many Perfons are jointly concerned i
Charge or Difcharge, and the King hath Caut:
of Suit againft them, he may fue chem, exher
by naming fome particular Perfons, with a ge-
neral Reference to others; or he may fue on-
ly by a common Name of Defcription, with
out admitting them to be a Corporation, efpe
cially where the general Name {ufficiently de-
fcribes the Perfons, who took this Corpor
tion; and this as well for Offences at Common
Law, as againft Statute Laws. Where Mur-
der is committed in the Day-time in a walld
Town, fota Villate oneratur; and fo for Re
pair of Highwavs, or Nuifances in Highwats,
Repairs of Bridges, and for levying of the Hue
and Cry. The King’s Suit, either by Indic
ment or Information, hath been ufed both ways,
either naming fome few particular InhabitanG,
but then always with a general Reference &
alios Inbabitantes, which is eflential, otherwife both
Indi@tment and Information would be nasghts
or they are frequently only by the general Nam
of Inhabitants, within a Panifh, Hundred, o
County, as the Cafe 15, without paming 2any
particular Inhabitants ac all.  To produce I
ftances of this Nature would be infinite, U
Cafes frequently falling out both at the Affizes, and
in this Court. It s {o in Cafes of Quo Warrahit
Rot, 15. 23. R, a Quo Warranto
againft the Inhabitants of Denbigh,
for ufing feveral Liberties, as to hold a Court of
Pleas before the Bailiff, and choofing ¢y o
two Aldermen, &J¢. upon Plea and 7

Demurrer, Judgment of Seizure is given,
gt

Mich, 27. E-=



1683. B.R. the City of London o# a Quo Warranto.

qrod Tnbabitantes capiantur, A Quo
Warranto brought by Gerrard the

Hil. 4o Eliz, ) _
R, 48, Queen’s Attorney, again{t Homines

&5 tenentes Manerii de Kings Haur-
fion in Con. Bedford, for claiming to be dif-

charged of Knights Wages, &¢. they pleaded
he Manor to be ancient Demelne ; and cheir
Plea was confelled, and Judgment for the Tenants,
without naming any particular Tenant. Thefe
seneral Names of Inhabicancs and Tenants were
ﬁlfﬁcient Defcriptions of the Perfons whom the
King fued ; and yet this Suit, by thofe Names,
works no Conclufion that they were a Corpora-
von. So Cives, Burgenfes, & Communitas of fuch
a Place, are general Names to defcribe the In-
habitants of the Place by, antecedent to their
being a Corporation. The like of Mayor, Bai-
liff and Burgeffes, Mayor and Citizens, and Ponte-
parii; where Burgefis is but an Addition of the
Name of an Officer to the common Name of the
Inhabitants, and properly delcribes the Perfons
whom the King fueth, By thefe Names of ge.
neral Defeription, they are capable to take this
Right of Incorporation by the King’s Grant.
The Grant doth not enable them to take this
Rizht; and if by fuch general Names in the
King’s Grant they may take, there can no Rea-
fon be afligned, why they may not be fued by
the fame Name they took, when they are que-
ftioned fur this Right, be the Name of Corpo-
ration the fame, or any other. Upzen Pleadings
in the Cafe of 2 common Perfon, Mayor (5 Cives
fhall not neceflanly be intended a Corporation,
without it be efpecially fet forth.

Titer Ferom && Neal 20 Eliz. B, R, 1 Leonard
106. in Trefpals and Battery, the Defendant
pleads Salisbury an ancient City, and a Cuftom
there, that if any Affray be committed upon any
Officer, upon Complaint to the Mayor, he, as
a Juftice of Peace, might {end for the Offender,
and jultifies, wvnder the Commandment of the
Mayor, to bring the Plaintidf before him: And
on Demurrer joined, and Judgment againft the
Defendant, one of the Grounds thereof was, that
it did not appear that Safisbury was a Corporation,
although 1t did appear that Salishury was a City,
and had a Mayor 5 much lefs fhall it conclude the
King, who is not fo ftri¢tly bound in his Suits as
common Perfons are, It is true, that in the Cafe
of Aaidenbead there are three Judges againft
Msuntague, of Opinion, that they
need not fet forth they are a Cor-
poration, becaufe they are not que-
ftioned for it by their Information, but fuppofed
to be one, and queftioned only for a Market,
which they claimed by the King’s Grant. In the
fame Cafe it is agreed, if they had been fued by
any other general Name, but the very Name of
Incorporation, they fhould not be intended a
Corporation, according to the Cafe of the Xing
againfl the Corporation of Denbigh. And who-
ever looks into the Record, muft conclude Mowi-
fagne's Opinion to outweigh that of the other
three Judges. The Suit agzinft them was by the
Name of “the Pontenarii; the Grants which they
plead, recite the Corporation of the Pontenarii o
be diffolved, and the Grant is a new Grant to the
Bridgemafters: So that there was no room for any
Intendment, that it was a Corporation before the
Grant, againft their own Plea; but that which

feems in the Cafe to have preferved the Bridge-
Vou. III,

Palmer,
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mafters, is, that the Judges inclined to an Opi-
nion, that it being for Maintenance of a Bridge,
which was of neceflary and publick Ufe, the
Grant itfelf might amount to a new Incorpora-
tion, which was a plain Waiver of the former
Opinion 5 and if the three Judges had continued
their Opinion, Judgmeni would have been entered
for the Defendant; but no Judgment was ever
given in that Cafe : So that Mayor, Citizeits,
and Commonally of London being a general Name,
(ufficiently defcribing the Perfons againft whom
the Suit i1s brought, may be ufed in the King’s
Suits without any manner of Conclufion to the
King. But in the pext place, it is yet ftronger,
where one of the Articles of the Suit is for
ufurping the Corporate Right, that prevents all
Colour of Pretence for any Conclufion ; herein
this Cale differs much from that of Maidenbead,
as to the Form of the Information. And in fuch
Cafes, where the queftioning the Right is a fpe-
cial Article, the Form of the Informartion is the
fame againft all Corporations, whether by juft
Title, or altogether ufurped, and by Wrong;
the Suit fuppofeth them all to be by Wrong, and
ufurped 3 and whether by Right or Wrong, can-
not be known, till the Title by Pleading be dif-
clofed and difcuffed; and many times not then
neither, becaufe the Liberty may be loft by De-
fault of Pleading, upon Nibil dicit, or Mifpleader,
by pleading a wrong Title, or infufficiently plead-
ing a right Title.

A Quo Warranto contra Prepofi-

tum G Burgenfes burgi five ville de RR. cart.
Card, for claiming to be a Corpo- Ret. 28
ration, and divers other Liberties :
They plead, that they claim nothing but under
the Bithop of Bath and Hells, It appears by the
Plea, thar they had no good Incorporation, and
Judgment might have been entered againft them:
But the Bifhop obtained 2 Grant from the King
of a new Incorporation, which I have feen and
perufed, and thercupon a Noki profegui was
entered.

A 9uo Warranto againft the Com-
monalty of the City of Canterbury,
for claiming to be a Corporation,
and divers other Liberties: They
plead to all, and feveral Iffues taken 1n feveral
Parts of the Plea, and Breaches afligned to
others for a Forfeiture. Quo War-
ranto againft the Bailiff and Alder- g g, psich.
men of New Radnor is of the fame 30Juw.1. R.17.
Nature 3 and Multitudes of others I
could produce, where the Suit is brought in the
fame Form as ours, to queftton the Right of a
Corporation againft them by their Corporate
Name,

My laft Anfwer is, That where the King pro-
ceeds for a Forfeiture upon Breach of Condition,
the Right 1s not determined tll Judgment of
Seizure s for it is a miftaken Ground, that For-
feitures to all Purpofes relate to the Time of the
Forfeiture: For as to Copyhold Eftates, Offices,
and Liberties, in cafe of the King, which may
be determined by Breaches of Fa&, they are not
avoided till the Faét, which caufes the Forfeit-
ure, be found upon Record: So that the Suit is
well grounded againft them, by the Name of
Mayor, Citizens, and Commonalty : for they con.
tinue fuch till Seizure, and till then are a Corpo-

ration de fatto.
4 E 2. I

Hil, Car. 1,
Rot. z3.



2. I thall be thort in my Anfwers to the Ob-
jeétions to the Replication, becaufe they are in
Effeét already anfwered by whart Thave faid. The
Traverfe of the Title by Prefcription is puifuant
to the Suppofal of the Information, which fup-
poleth they have ufurped that very Liberty, and
puts them upon ihewing their Title by that Name ;
cven put the Cafe they have a good Thtle by that
Name, by this Paten, or by 2Act of Parliamenr,
and they will waive 11, and fet up a Title by Pre-
feription,  And this was done in the Cale of Can-
tzrseiy beforey and in the Cafe of
Newy Malten 5 where, upon the very
fame Information as ours, againit
the Baililf and Burgefles of Neww Malten in Comn,
Elor, they pleaded their Title to their Corpera-
tion by Prefcription, and Hlue takeny and it
proved fatal to them; for Verdict and Judgment
went againil them,

Then for the Contrariety of the Replication to
itfelf, none appears; for the Traverfing of the
Prelcription by fuch Name, i_s no Denal 3 butae
may be a Corporation by Prelcription by another
Name, or it may have that Name alfo by Grant,
And the farther Repheatton 1s, That affluming
upon themitlves to be a Corporation by that
Name, they committed the feveral Acts, which
are affignea for Breaches,  And that is the only

'r:{n., ﬁ'i J.:lf- I.
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Advantage the King hath, By Informations of

Quo Warrants he may go upen the Tite, and
rake Advantage of any Defect therein, or of the
Pleading thereof, and may ulto aflign Breaches
for a Forfeiture, as is held in the Cafe of Aaiden.
pead Bridge. In the Cale of Canfeidury Iflue
was taken upon fome Liberties, Breaches affign-
ed to others.  The King may plead feveral Pleas,
and take feveral Ifiues, and demur to part, as he
fhall be adviled,

2. The Objeétion, That no Judgment can be
aiven upon thele Pleadings, arifeth principally
upon two notable Errors, againft plain and ex-
prefs Authorities of Law :

(1) That nothi. | can be lvized into the King’s
Hand, which the King cannot hold and en-
joy when it 18 there,

(27 That every Judgment upon a Forfeiture

ought to be a Judgment of Oufter,

Thefe mifiaken Grounds having been {o often
made ule of by Mr, Recorder 1in ather Parts of his
Argument, for fupporting a Suppofiiion, That
a Corporation cannot be forfeited, I fhall (1o
avoid Repetition) leave them to be conlidered
when I come 10 his main Argument ;5 and there-
tore fhall proceed to conlider the prefiminary
Points moved relating to the Matter ; iz,

ity Whether the Right of Incorporation of

Proceedings between the King and

Hil 3§ Car. 1],

ing a Body Politick may be forfetied, or fuf
pended.

It was moved asa.Doubt by Mr. Solicitor, byt
as a vulgar Krror obtruded from publick Prints
upon the unthinking and unwary Citizens ; which
poflibly gave Encouragement to the many Ex-
orbitances committed within the City, and par.
cularly to thofe now hid to their Charge ; and,
I thought, fufficient had been fpoken by nJr, Solj-
citor to have prevented the Growth of {o mifchiey-
ous an Error. But for that Mr. Recorder did o
aximo efpoufe that Opinion, as if no Man were ip
his right Wits, that did not concur with him in
Opinion, and as if there were fomething in it in.
deed, hath laid his main Strefs upon ir, and ereé.
ed it as his Palladitm to detend the City by, And
probably this Image (tor, if examined, I fear it
will prove no othur than a Work of Imagination;
may make that Imprefiion upon fome Men, thas,
conceiing themfelves to be Civizens and Alder-
men of an mvincible and immoral City, incapablk
of Diffolution, they may dream ol being an in-
dependent Commonwealth within a Kinedom.
and unaccountable to the King, or his L.
Ic 1s therefore made neceflary for me (with your
Leave) to mifpend fome of your Time In [peak-
ing again to this Point 3 which I fhall do,

1. By briefly flating what this Righe 15, whence
itarifeth, and for what Purpofe it was framed
or mtroduced.

2, I will examine the Reafons and Grounds
produced by Mr, Recorder, why it canng:
be forfeited.

3. Then [ fhall offer the Reafons and Authori-
ties of Law, that it may and hath been for-
feited and feized into the King’s Iands.

In fpeaking to all which I will not fo far dif-
trufl the Memory of the Court, as to repeat what
hath been fo well urged by Mr, Solicitor from
Reafon and Authorities, but fhall endeavour to
avold 1t what I can,

1. Asto the firft thing propofed, ThisRight of
a Corporation, aggregate of many, (to which I
fhall confine my Dilcourfes, being the only thing
under Confideration) is a Right granted to many
natural Perfons to be, have, enjoy, and at as
oneBody and Perfon. It confers.jus Perfone, &
Perfonans efficit, which our Law Books exprefs by
the Names of Perfona Politica, and Corpus Politi-
crtin, and, as {uch, is capable of all Civil Rights,
both babendi & agendi.  The Inftruments of Cre-
ation of this Right, and the Claims thereof upon
Pleadings, do beft declare the Nature of ir, viz.
Quad bomines lnbabitantes, Cives, Burgenfes, of
fuch other general Name, deferibing the Perfons
who are to take, fint unum Corpus Corporatum re,

being a Body Polinck may be forfeited, or  fao, & somine. And when Preifcriprion is mace

fe1zed into the King’s Hands,
Admitting & may be, then,

Secoiedly, Whether the Adts of Common Coun-

cil, or the Members aflembled in Common

* Council, which is all one, may work fuch

Forfeiture, or Caufe of Seizure.

Firfl, As to the frft Point, I muft confefs the
Weaknefs of my Underftanding, that upon what
hath been offered from Realon or Authorities of
L.aw, I cannot apprehend it rendered in the leaft
doubtful to a Court of Law, whatever it may be
in a Commeon Hall, and Publick Ailemblies of
the City, where ftrong Lungs have a Preference
before a rattonal Head, but that the Right of be-

for a Body Politick, &'e. Quod Homines & Cives,
or Homines & Burgenfes fuut, & a tempore cujits,
&e. fuernit unum Corpus Corporatum re &5 facso
per nomen So that it is fomething more than
Notion, or mere Name, Corpus Corporatum fully
exprefleth it, a Body made up of feveral vilible
Bodies in unum coll:Ga, £ vincplo Furis nntla
And a Corporation is every whit as vifible a Bo-
dy, as an Army : Ior though the Commifion of
Authority be not feen by every one ; yet the Bo-
dy, united by that Authority, is leen by all but
the Blind; and if the King or the Law demand
the Authority, it muft be produced and fhewn,

and 1s as vifible in the Lye of the Law, as i;-ﬂ}'
oineyE
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other Right whatfoever, whereof natural Per{ons
are capable. It feems ftrange, and almoft be-
yond all Excufe, that the Recorder of Londos
fhould never have feen that great Body Politick
fembled ; unlefs he will excufe himfelf, that he
i the Mouth of the City, and not the Eyes, Sir
Fames Bagg’s Cafe, Co. 11. £. allows
it to be fuch a Right, that every
Member, {eparztely confidered, hath
o Freehold therein 5 and all; jontly confidered,
have an Inheritance which may go in Succeffion.
It is the fame Right which the Civi-
lians ftyle Collegizzn, or Univerfitas,

Co. I b £ 204

Lit. 250 i /
Bna. 5. f.56.  and fo ftyled here in Brafion’s time;
Cazo.bfotse [l §i Rex concefferit alicnt—— Unmi-

verfilatiy, ficut Civibus wel Burgenfibus.

Natural Perfons, as fuch, are capable of take-
ing and holding this Right, It 15 neither taken
nor held in their Politick Capacity, but their Na-
rural ; for many Men, as Men, are capable of
Union, which is evident by the Charters of Crea-
tion, and the Pleadings in all fuch Calesy it 1s
Homines &8 Burgenfes, Homines & Crues, who are
conftituted wam Corpus Corporatum, And as the
Natural Perfons are an effential Part conftituting;
the Body Politick; fo all the Operations and

Exercife of this Right are only per-
aId g fol 15 formed by the Natural Perfons, 21

Ed. 4, fo. 14, That Book, and other
Authorities, are exprefs in the Point ; though in
a Cale fo evident, there needed no Authority,
And therefore when the Queftion is of Now ufer
or Abufer of Franchifes by a Corporation, it muit
of Neceflity be intended for fome Aéts or Neg-
ligence of the Natural Perfons, or thofe Officers
that are imployed by them. And the Queftion
will reft only upon this, What Alls, or what
Omiflions of the Natural Perfons, will affeét this
Right, wherein all the Members of the Body have
an Intereft?

This Right is merely of human Inftitution ; and
therefore as to its Birth, Form, Extent, or Limits,
15 directed and fupported by the municipal Laws of
each Country, and therefore for that Reafon is
ftyled by our Books Political. By the Conftitu-
tion of our Laws, this Right, as all Juri{dictions
and Franchifes, is lodged in the Crown, and
thence only is derived.  Braffon upon the Que-
ftion, Quis concedere poffit libertates, &' quibus, &
gualiter transferuntur 2 thus refolves it: Dominus
Rex babet omnin Fura m mann fua, que ad Coro-
#am & Is’.ega:’e;;: pertinent poteftatem, & Regni git-
bernacidum 5 habet etiam Fuftitiam & Fudicium,
ane funt Furifdictionesy babet etiam ea que ad Pa-
iem fertinent. Ea que dicuntur Privilegia, licet
periticaint ad Cara:mm, pqﬁmz ad priwtrzs Perﬁr-
nas transfervi, fed de gratia ipfins Regis [peciali.
And then theweth, that fuch Grantees as Ufu-
frutuaries may enjoy them, donec amiferint per
abfum vel won ufum, The whole Current of our
Books to this Day concur with this
ancient Author in this Point, That
none can make a Corporation, but
the King 3 fuch Power cannot be prelcribed for,
it1s fo inherent to the Crown. The principal
Cafe was of the Whitelawers in London, who pre-
loiibed, That by the Cuftom of London, the Men
ofany Art or Myftery might act as a Guild or Fra-
termty, and were capable of a Devile; and plead
their Cuftom confirmed by feveral Charters; and,
no doubt, would have pleaded fome of the A&s

of Parliament now pleaded, if the learned Coun-
Vour. IIL
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fel had then thought there had becn any thing of
Force in them, Judgment was given againit
them, for that none had fuch Power but the King,.
In that Cale it appears, thar the Abbot and Prior
of Weflminfter were one entire Corporation, and
divided by the King, and, after the Severance, 2
Quare impedit maintained by the Prior again{t the
Abbor.

Some Corporations are by the
King alone, as Dean and Chapter, g copera.
Mayor and Commonalty ; fome by 3+
the Pope alone ; {ome mixt, by the
King for their Temporal Pofleflions, by the Pope
for their Spiritualities. Whether the King grant
them by Charter out of Parliament, or i Puilia-
meni, or by A¢t of Parliament, the King is
ftill the Donor, and the Fountain and Spring
from which this and all other Liberties Row.
A Title by Prefcription always fuppofeth a Grang
in or out of Parliament, and is allowed by Law
for fupporting long Pofleflions, grounded upon
ancient Grants before, time out of Memory ; but
by what Title foever thefe, or any other Rights
are derived down, whether Grant or Prelcrip-
tion, their Natures remain the fame, and they are
aoverned by the fame Rules of Law, and are
equally fubje@ to the like Civil Accidents, the
one as well as the other.

The laft thing inquirable into this Fead is,
To what End and Purpofe fuch Corporations
were elected, and allowed by the Policy of our
Laws,

The general Intent and End of all Civil Incorpe-
rations is in order to better Government. Govern-
ment relates principally either to Perfons or
Things: That which relates principally to Perfons
may he properly called General Government; be-
caufe, properly fpeaking, Perfons only are the
Subjeéts of Government. That which relates to
Things is called Spectal Government, becaufe li-
mited to the Managery of particular Thihgs, as
Trade, Charity, and fuch-like; for the Govern-
ment whereof feveral Companies and Corporations
for Trade were erelted, and leveral Hofpitals and
Houfes for Charities. Of this Nature are the 77i-
nity-Floufes for regulating Navigation ; and fo the
College of Phyficians, the Corporation of Parifi-
Clerks, and a Multitude of other Special Corpo-
rations in England, The only End of erecting
thefe Special Corporations was, for the better Or-
der and Government of the feveral Matters {pe-
cially committed to their Care.

The Corporations for General Government on-
ly, are thofe of Cities and Towns, Mayor and

"Citizens, Mayor and Burgefles, Mayor and Com-

monalty, and fuch-like. The Corporations, as
they are for the Government of Men only, hav-
ing nothing {pecially committed to their Care
upon the Incorporation, fo they are erected for
no other End or Purpofe than Government.
And if either at the Time of the Incorporation,
which very few are, or afterwards, they have any
Special Martter committed 10 their Care, iIC 1s
purely collateral to the Ends and Defign of erect-
ing thefe fort of Incorporations within Cities and
Towns. This appears by the Charters of Crea-
tion both ancient and modern 3 the Form 1s much
the fame, which is after this manner: Nos valen-
tes, qued de calero imperpeltiin 1 f.’adm Civitale,
Burgo, aut Villa [as the Cale is] Libertar’ S Pre-
cint® ejufdem babeatnr unus certns & induybitalus
modus pro cuflodia pacis noftree, ac pro Lonp regi-
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mine &9 gubernatione Civitatis, Burgi, & Villc, ac
Popnli ibidews inbabitentiom, & aliorum illic coi-
fluentinm 5 (S quod Civitas, Burgus, ant Villa, pa-
cey concordia, &9 quiete fint, ad formidinem £ ter-
rorem malovum Aelinguentinm, & i premium bo-
worum s ac cham ut pax nofira celcraque faia ju-
Ritia &5 bone regimine ibidem melins cuffodivi wale-
ant & poffint. Thele are the Grounds upon which
Corporations are erected.

The Limits and Extents of their Corporations,
and Jurifdiction, are limited by their Characters ;
and there 1s a plain Difference made in many
Charters berween this and other Liberties, as to
the End of granting; this being erected only pio
bono regimiie, being a Burden, and chargeable
in the Execution of that publick Truft. Many
other Liberties and Privileges, both of Eafe and
Profit, are granted to them pro meliore fufien-
tatione of thole Charges, which the Government
would neceffarily require. Since the Statute of
Mportmain they cannot purchafe without a fpecial
Now obftante. They cannot engrofs Trade, by
excluding Foreignersy; Norris and
Stap’s Cafe, Hob. 211.  So that no
private Benefit can be affigned to be
the End of erecting them. The Power of making
By-laws, which is incident to a Corporation, is
only for better Government; and by that Rule
they mult be judged.

Having coniidered the Nature of a Body Po-
litick agoregate, whence it flows, and for
what Purpofe it was ereéted,

2. I proceed to examine the Grounds and
Realons produced, why it cannot be forfeited,
or feized into the King’s Hands.

Many things were produced by Mr. Recorder,
to make good his Affertion, more ad caplandum
populuan, than to perfuade a Court. of Law. I
will not mifpend your Time in perufing the jocu-
far Part of the Argument, which may make the
Citizens fmile one way, and the Learned in the
Law another way; but I fball collet together
what feems to hav. any Force of Argument.
‘The Grounds the Argument went upon {eem to
be thefe:

(1) That a Corporation is no Liberty or Fran-
chife, but a mere Capacity of fuing, and
being {ued. ~

(2) That a Corporation, in its Nature, is not
capable of being forfeited or diffolved.

(3) That it cannot be {urrendered.

(4) That the Forfeiting or Diffolving of any
Corporation was never put in Practice, nor
fo much as ever came within the Compafs of
any Man’s Imagination,

(1) Asto the firl, A Corporation is no Liberty,
but a Capacity. Now 1t is proved, even juft as all
the reft will appear to be proved, by ftrong
Averments, and Quotations of Books that prove
no fuch thing. The Authorities were 1 . 250.
Bro. Title Corporation and Capacitiss. In the In.
{titutes the Words ave, 4 Body Politick 15 a Bidy
2o take in Sucecffion, framed as to that Capacity by
Policy.  The Authority is exprefs againft him,
that a Body or Perfon Politick hath a Capacity to
take in Succeffion, and 15 not a mere Capacity ;
and the other Words of the fame Author are,
And made into a Body and Capacity to take and
erant: So that this Authority fails; it neither
proves 1t no Liberty, nor to be a mere Capacity.

That of Bro, Tit. Corporation, proves lefs; for
{;apacity 18 of larger Signification, and incident

Hab. z11.
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to Nacural Perlons, as well as Corporate Perlonsg;
and fuch Inflances are fer down under that T e
of Alienees, &e. and it 15 a grear lmiputation o
the Memory of fo learned a Perfon, that L
fhould think, that Corporations and Capacitics were
fynonymous, or that he fhould tautologize w a
Title in an Abridgment.

I'he Definition Mr, Recorder gives of a Cor-

poration, that it is & Capacity ¢f fuing and bicg
Jued which ferved him for many a Jeft in his Bu-
courfe, 1s no better than to define a Man to be
Animal bipes, or, which is nearer, a mere Capa-
city of walking with two Feet, Although the
Authorities fail, and prove not the Matter, yet
it 1s of that Importance to the Caule, that a Cor-
poration be no Liberty, that fomcthing mufl be
thought upon to make it out. For if 1t be ad-
mitted to be a Liberty, the Authorites will ba
too {trong, that every Liberty and Franchife car-
ries with it a Condition, that it be uled, and wdl
ufed, the Breach of which will amount to a For-
feiture, And therefore, when nothing elle can
be found to prove it no Liberty, recoutle muft
be had to the negative Argument, backed with
{trong Averments, that it was never fo ftyled in
any Authority ot Law, except n
one Cafe, in the Town of Helmfly, Co.Enz.Qw.
Co. Ent, Suno Warranto, and Nlr.
Noy’s Opinion in Haywaerd and Frleber’s Cale,
orounded only upon the Cafe of Helimiy. Buc
one Swallow makes no Spring; and it was well
Mr. Recorder ipted it in that Cale, otherwife the
Averment had been without any Exception.

[f the Point had refted upon that Precedent,
and Mr, Noy’s Opinion, it would have beteer Au.
thorities for 1it, than any could be produced
againft i, But there are Multtudes of Authorl-
ties, whereby Corporations are not only called,
but appear to be Liberties and Franchifess fe-
veral have been cited by Mr. Recorder, but not
{een, or overlook’d by him.

In the Cafe of Cufack and others,
in all the Parts of the Record it is
ftyled a Franchife or Liberty; and
particularly 1n the Continuance, G-
via advifare vilt, and time taken to advile upon
it as a Liberty, So in the Cafe of
Farrer, and others of the Firgiuia
Company, throughout the Record
ityled a Liberiy and Franchile, even
in the Jodgment itfelf. Mr. Nov knew of thefe
Cales, and many more before this time; b
knew it to be the Guife of learned Men, i clear
Cafes, and of daily Experience, not to repedd
many Authorities.

The Records of the Cuafes cited by Mr. Rﬂ;
corder of the Borough of fbicrly, the Caie ol
the Muficians, and Bermudas Company, &e. G0
all call it a Franchile or Liberty.
The Cafes I have already cited do
fo too; Againft the BaiLll and Bur-
gefs of New Malton s again{t the
Mayor and Commonalty of Caiu-
terburyy againft the Portreve and
Burgefs of Chard. Many more I have perufed,
but conceive it too much to trouble the Couit
with them at prefent. It is certainly true mn all
the Records of QuoWarranto, where-ever there s
a fpecial Article againft a Corporation for bewng
a Body Politick, it i always impeached by the
Nume of a Franchife and Liberty; and Mult-

tudes thete are of that Nature, And in lo %ﬂ-;-f
a Lalb
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4 Cafe I omit to mention the Writs of Noy omi!-
sas, for entring into Corporations, and the Re-
warns of their Baihiffs; which make out evident-
ly, that Corporations are Franchifes, and the Li-
mits of the Corporation; and Limits of the Fran-
chifes are all one. '

(2) The next Argumentis di:a}vn from the Nature
and Qualities of Bod}es Politick, That they are
invifible, immortal, impeccable, and therefore
impatible, with a large Jargon of non ens, & ens
rationis. Certainly this Argument was fetched
from the Clouds at the City’s Charge ; and it colt
them dear: For 1 cannot believe :v could enter
tnto the Reafon of any Man, much iefs of learned
Men, that 2 Body framed by the Policy of dlan
can be immortal 3 or that a Body, compaéted or
many bulky vifible Bodies, can be in tfible 5 or
a Body, whofe very Parts and Members are mor-
tal, is in its own Nature immortal. Mr., Re-
corder admits, that the Death of all ends the
Corporation 5 and therefore if any learned Men
have ufed fuch hyperbolical Expreffions, moft
certainly they never intended the Citizens of Lon-
don, or other populous Town or City within Eig-
land, of whom the Queltion 1s, but of fome Cor-
poration in Utopia, where the Citizens neither
eat, drink, nor die, or at leaft of fome Corpora-
tion, that never had other Exiftence but in the
Brain.,

The Authorities cited were Co. 1. f1ff. 9. Bul-
fired, 233, 21 Edw. 4. 13. and many others; and
many more might have been cited, and to as
much Purpole 5 as Co. 10. fol. 32. Sution’s Holpital,
brings in a whole Regiment of Authorities {peak-
ing to the fame Purpofe. 1 do not remember
that Book was cited, and there was Reafon for it ;
for in Conclufion it fpoils the Argument, wiz.
that thefe Expreflions are of Cofporations in Ab-
flrats, not coupled with particular Men of this
or that Town, where the Men a& all, and the
Corporation doth nothing otherwife than what
the Men do, If it be confidered abftracted from
particular Men, it is but a bare Right, and coup-
led in the Notion of it with Men in general, who
are the proper Subjects of Government, and re-
mams only in Notion, and may well enough fuf-
tain thefe Epithets which have been given ir, asall
other Rights and Notions may ; but whilit it re-
mains {uch, it can no more fue or be fued, than
commit Treafons, Felonies, Riots, or other Tref-
pailes, either againft the Government of particu-
lar Men 5 neither hath it any Exiftence in 72 (3
faflo, but in the Brain.

The Cafe indeed that is cited 1 Inff. 9. is ap-
plicable to any particular Corporation ; the Cafe
Is thus put: If a Man gives Lands to a Mayor
and Commonalty, ot other Body aggregate, con-
fifting of many capable Perfons, without naming
Succeflors, the Law conftrueth ita Fee Simple,
becaufe in Judgment of Law they never die, If
this be any Authority, it is from the Immoartalicy
of many Perfons capable, for they are the Perfons
who are faid in Judgment of Law not to die.
Where my Lord Coke’s Senfe is plain, that thefe
natural Pe-fons, though capable to take in their
natural Capacities jointly, which the Law would
Adjudge an Eflate for Lives ; yet the Grant being
nade to them by their Corporate Name, they take
in that Capacity, and the Grant is not determinable
upon their Death, but fhall continue with the
Corporation whilft it continueth. That my Lord
Cake never dreamt of Immortality of a Body Poli-

the City of London or 4 Quo Watranto.
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tick, fully appears in his Writings: 1 Zuf. 14.
where he puts the Cale infifted on by Mr. Re-
corder of a Diflolution by Death of Abbot and
Monk. He after puts the Cafe generally of
other Corporations, as Dean and Chapter, Mayor
and Commonalty : If Lands be given to them,
and the Corporation be diffolved, the Lands thall
elcheat to the Donors, upon a Condition in Law :
in the firft Grant, if the Law raife fuch Condi-~
tion upon Grant of Lands, much rather doth it
upon the Grant of -the Incorporation; where the
Intent of the Donor is astpecial; and upon a great-
er Truft, Thw my Lord Coke underfrood it of
other Diflolutions than by Death only, he refers
in -he Margin to :he Cale of the Knights Tem-
plar-, which was not diffolved by the Death of
the Mewmbers. That Corporations were diflolved
many Years before the Statuve De torris Templario-
rum, 17 L4, 2. the Statute recites, the Corpora-
tion was <:flalved, and that the King and feveral
other Lords had entred upon all their Lands and
Elcheats: The Judgment of the Parliament was;
they were well diifolved, and the Lords well in-
titled by Efcheat; as the Law ftood 5 2nd there-
fore by ALt fettles them upon the Hofpitallers.
This Corporation was diflolved by the Pope, and
upon the Ground of Nox #fer. The End of their
Corporation was for guiding Chriftian Pilgrims
to the Holy Land and Ferufalent, which the Sara-
cens and Turks having over-run, and poficfied
themfelves thereof, the Members of the Qrder
never came there, but difpofed of thenmfelves in
feveral Parts of Chriftendom, The Order was
creted by Pope Honorias, 21 H. 1. Ao 1120,
and was dilfolved by Clemens Quintus, 4 Ed. 2.
Aino 1311, thirteen Years betore the Statute s
and their Spirttual Corporation, which was the
Principal, being diflolved, the Power of holding
Lands, conferred by Temporal Princes, deter-
mined, 2 /nff, 431. & H. 432,

1 fuft. fol. 102. the Cale is put where the Te-
nant held by Homage Ancefrel of a Body Politick
diffolved; the Homage is ‘zone, thoush a new
Corporation be founded by the fame Name.
That my Lord Coke never enterrained fuch an
Opinion, appears by his Argumentin the Cafe of
the Dean and Chapter of Nerwich, when Artor.
ney General. His Miftrels’s Heart was much up.
on that Cale to preferve their Lands 3 and it was
well argued by Mr, Attorney, and no doubt well
ftudied 5 but this Topick, from the Indiffolubi-
lity of Corporations, ncver came into his Head,
Befides the Statutes of Confirmation; he infifted
upon thefe things: Firft, That the Words of the
Surrender were not fufficient to furrender the
Corporation; Secondly, That they were the Bi-
fhop’s Council, and in fome fort onc Corporation
with him Thirdly, From the grear Mifchiefs
which would enfue. This new Invention alone
would have done the Bufinefs, if he had been {o
fortunate to have found it gut § or if any of the
Judges hiad thought of it, they would not have
gone about it fo long, as at length to ground
their Refolutions only upon the Points which did
arife ypon the Statutes. Fizhsrbert | :
is of the fame Opinion, That if an  Fitzh. N, Bre,
Abbey be diflolved, a Prefentation fol. 33.
thall efcheat to the Lord of whom
it was held. L
(3)The nextArgument produced by Mr.Record-
er was; That a Corporation conld not be furrendred;
upon which Head I will not entertain your 'I‘iﬁ;ﬁ',

or
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for thefe Reafons: Firft, Becaule it was not to
the Queftion, and that Mr. Recorder admits, that
many things may be forfeited, which cannot be
furrendred ; Szcondly, Becaufe the Point may come
judicially into Debate, fome Dillike having been

taken to Surrenders lately made and I choofe ro

refer myfelf to that Queftion which comes pro-

perly in Judgment; Thirdly, But my laft and
principal Realon is, that he hath produced no
Authority of Law to make good his Afiertion,
The Authorities of the Cafes of the Dean and
Chapter of Norwich, Mich. 40 & 41 Eliz, and Hay-
ward and Fulcher’s Cafe, Hil. 3 Car, 1. which both
relate to the fame Surrender, and are in effect the
fame Cafe, only in the Jatter Cafe the Surrender 1s
difclofed to the Court to be larger than did appear
in the former Cafe ; and though many Books are
cited, yet they all contain buc thefe two Cales,
which make ftrongly againft him, For through-
out thele Cafes, both in ftating the Queltion,
Arguments of Counfel, and Refolutions of the
Judges, it is plainly admitted, that a Corporation
might be furrendred. Otherwife the ftating of the
Queftion in the firft Cafe, upon the Effect of the
Words in the Surrender of all their Poffeffions and
Cathedral Church, Whether fufficient to {urrender
the Corporation? and the Arguments thereupon,
and the Refolution of the Judges was needlels;
bur it was plainly admitted, thata Corporation may
be diffolved 5 and it wus the Common Law Point

they did refolve, that they were all 1dle and 1llu.

fory. And fo in the fecond Cale,
Pabmer so1. - Whether the Dean and Chapeer,
1] l:s l . » -
1';.;{”1“ 503 without the Bifhop, could furrender

the Corporation? it 1s all along ad-
mitted, both by the Counfel upon the Grounds
they went upon, and by the Judges in their Re-
folutions, that it might be furrendred, concurien-
tibus Dis qie 1n qure requiruntur 3 and therefore,
by the Relolution of the judges, it could not be
done without the Bifhop, becaufe he had an In-
rerelt in them,  And when #hitlock in s Argu-
ment had recourle w a more general Reafon,
which was, That the Surrender could not be
good, becaufe then they fhould be Felo de £,
which is againft Nature; Fomes takes him up,
and fatly dentes it, and faith, That a Dean and
Chapter might diffolve themfelver by Ceffer; or
if all die, or refign, the Corporation is diflolved ;
but concurred with him, that the Surrender did
not diffolve 1t, becaufe the Bifhop was no Party,
nor confentings znd in the End Whitlock con-
cludes his Argument, that it could not be done
without the Bithop. And the Saying of #hit-
Jock in that Cafe, That the King may grant, but not
diffelve a Corporation, is certainly true in the fame
Senfe as it is of Lands, and all other Rights what-
fnever ; the King may grant, but cannot refume
without Caufe; yet all may be forfeited upon
due Caufe, and by Judgment of Law returned to
the King.

(4) The laft Topick of Argument, by which Mr.
Recorder concluded a Corporation cannot be for-
feited, is a Now ufer 3 becaufe never any Corpo-
yarion was forfeited, nor did it ever enter into
any Man’s Imagination, that it could be forfeit-
ed. This indeed doth put the Proof upon me;
and Mr. Soliciter hath already made it out with
oreat Learning, by feveral Inftances of Corpo-
rations feized into the King’s Hands for Forfei-

wures committed by them ; fome by Judgments,
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others by Inquifitions finding thole Forfeitures.
But Mr. Recorder with one Blaft hath blown
them all away, that they are but merc Sounds,
and Jook big with Seizure, and feizing of Li-
berties into the King’s Hands, but, when ftri@-
ly examined, they are of no Subftance ; and the
Fruic of all the Examination ends in a Difference
he hath found out between Seizures and Forfei
tures s much fuch another Difference as was chat
beiween a Liberty and a Capacity, upon which
the whole Weighe of the Argument turned, Thas
a Corporalion was wo Liberty, but a Capacity,
And it fo little a Diftinétion be enough to anfwer
the Weight of My, Solicitor’s Arguments, it will
be in vain for me to attempt further Inftances,
unlefs I can reconcile this little Difference, and
fhew 1t to be as ineffectual as that between a I-
berty and a Capacity was before; and cherefore I
crave leave, in the firlt place, 10 examine this
thort Anfwer to fo many and fo great Autho-
rities.

It 1s objected, That thofe are Precedents of
Seizures, but not of Forfeitures 3 for Seizures in
the Cafe of the King’s Suits, and of the Bifhop’s
Temporalities, are of the fame Nature as Seizures
upen the Grand Cape’s and Diffringas in Suits be-
tween Party and Party, only to anfwer Iffues,
And when Liberties of Towns are mentioned to
be feized, the Towns only are feized, and not
the Corporation, which remains in flatr guo; bue
where a Forfeiture is, there muft be Judgment of
Ounfter.  Every Sentence almoft of this Anfwer
is contrary to all the Books and Records of Law,
that I know of, The Authorities cited to prove
the Differences are Nat. Brev. fol, 161, 1062,
which faith, Inquire into the Caufes of Seizures,
and Caufes of Forfeiture; but what thefe Caufes
are, which may be Caufes of one, and not of the
other, are not difclofed. But my Lord Coke,
in the Countefs of Shrewsbury’s Cale, determines
the Diiterence, and makes them all one, There
are, faith he, three Caufes of Forfeiture or Seiz-
ure of Offices for Matter of Fal, Abufer, Nox
ufery and Refufer. Fe makes the Caufes of both
to be the fame : Forfeiture is but the Faét upon
:which the Seizure is grounded, where the Sub-
ject hath Title of Entry for a Forfeiture, in the
Caufes of the Entry, different from the Caufes
of the Forfeiture. So in the King’s Cafe, where
Liberties are feized for an Abufer, whether it
be by Judgment, or upon an Inquifition, or
Prefentment, finding the Abufe; can it be a
Queftion with any learned. Man, but the Seizure
15 for the Forfeiture? The King cannot feize
without Caufe, and the Caufe muft be fome
Faét in Breach of the Condition in Law an-
nexed to the Luberty. The other Authority
produced is of the Quo Warranto againft Roger
Mortimer, cited 2 Ed. 3, 29, in Strata Marcella,
Co.9. fol.28. where upon Denial of Aid,and the De-
fendants not anfwering over, Judgment was given
of Fore-judger of the Liberty, and Error brought;
where Scroop faith, That in fome Cafes Franchife
fhall be put into the King’s Hands, in lome Cafes
feized in the Right of the King until Fine ; and in
fome Cafes it fhall be fore-judged, which holds
for ever, I do admig this Cafe to be good Law,
but 1t makes nothing to the Purpofe to prove
the Difference; or that Seizures by the King
for Mifufers are not for Forfeitures, or that

Tudgment of Oufter are only Evidence of For-
feicures,
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feitures, or to prove a Seizure in the King’s Suit,
i« of the fame Nature as the Grand Cape or Di-
firingas, upon mean Procels in the Sults of com-
mon - Perlons.  And becaufe neither the Book
Cales, nor Mr. Recorder have given any Light
nto the Cafes, which may vary the Judgment in
q Quo Warranio, 1 will endeavour to ftate the
Matter, how it ftands upon Seizures of Liber-
tes: _ _ _

1.) Liberties may be feized 1nto the King’s
Hands by Award of the Court, which in thar
Book is {lyled, Put snto the King’s Hands s and
thar in two Cales principally

Where the Defendants are fummoned to ap-
pear at the King’s Suit, and make Defaults,

Where a Contempt appears upon Record, in
returning or executing the King's Procels.
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and put in Security, he is by Rale of Court per-
mitted to receive the Profits, But this Statute not
limiting any Time for his Appearance, or to reply;
that remained as it. did before upon the old Sta-
tute of Quo Warranto, 18 E. 1, which refersto the
Pradtice in Eyr¢: So that if the Party did- not
Replevin in Time, the former Seizure would
amount to a Seizure after Judgment by Default,
which 1s final, .

2.) Again, Liberties are feized into the King’s
Hands by Judgment of Court in the King’s Suits,
whether the Judgment be by Default, or Nibi/ di-
cit 5 upon Demurrer, or Iflue tried, this Judgment
is final, and the Court cannot admic to a Fine, or
award Reftitucion, unlefs upon Error brought.
This Court is to fet the Fine upon the Catiatur,
but not the Iine for Redemption s that is pure-

ly in the King’s Breaflt, & ex gratia Regis, i here
is no fuch formal Judgment of Seizure unul
Fines bur this upon Judgment and another Sei-
zure upon Inquifition, or Frefentment, which I
fhall mention, are the Seizures 1n the King’s

[ fhali give Inftances of each. For the latter;
2 Ed 4 /2. 5. 1n cale of Bailiffs, upon Lrror,
the Bailidf appeared, and prayed a Day to bring
in the Record s they fuled arthe Day: The bet-
ter O,nion is, their Franchife Thall be re-fejzed.

And / avawi there faich, If a Lord of a Fran-
chife do any Trelpafs, or Contempt to the King’s
Ceurr, it 15 Caule in the fame Court to releize
the Franchife, Forthe former, 15 £4d, 4. 6. i1 Qug
arranto, if the Defendant appear not at the
Day, the Libertes fhall be feized 5 and if he
do not replevin them, as in Eyre, they fhall be
ahfolutely forfeited 5 for the Statute of Qwe Wai-

Right, reprelented in Mortimer’s Cafe, but fre-
quently entered guonfgueDominus Rex alind precepe-
#it.  'What was intended by a Judgmen: of Ou-
fter in that Book, and in what Cafes by the Courie
of the King’s Courts it ought to be, will beit
appear byanancient Rule, taken and agreed by the
Judges in Edwaid the Fourth’s Time, before they
were promifcuoully uled, ‘The Rule 15 thus :

ranto directs the King’s Courts to proceed in Qno
Harrazto as In the Eyie.

Trin, 16 Fac. 1. Brizg’s Cale, in Quo ¥ arranto,
the Defendant appeared not at the Day 5 the Li-
berties were leized, Roll, Rep. 2 part. fa. 40.

Trin, 17 Fac. 1. Roll, 2. part, 92, Quo Warranto
againft the Mayor and Lurgefles of /7ygmore in
Com. Lancaf. upon Default made at the Day, ic
was agreed by the Courr, Thatif they (hewed not
zood Cavle to excufe their Default, their Liber-
ties fhould be feized into the King’s Hands: This
being inr the Cafe of a Corporation, the Capias 1z
mains fhould be of the Polinck Perfon which
made the Default.  Where Seizure 15 by Award
of the Court for a Contempt 1n Court, the Court
may admit the Parties to afhx and order Refti-
tatlon 3 fo where by Award of the Court, on.
Defauic of Appearance at the King’s Suit, a Sei-
zuve is made, which is in Nature of a Diltrefs,
to bring 1n the Party, by putting him out of the
Pofleflion of the L.iberty, till he appear and re-
plevy ;5 the Court, if the Defendants come in
tme, and pray ity may deliver them the Pofltfiion
upon Replevin; and this by the new Statute de Quo
IWarranto, 30 Edw. 1. Before that Statute the ge-
neral Writ of Summons to anfwer o Liberties, as
alfo the particular Writs of Summons upon the
King’s Special Suits, fuperfeded the Ule of any Li-
berty il the Juftices met on the Day of Return.
Which Mifchicf was remedied by that Statute 3 if
they appeared not at the Day, the Liberties were
tobefeized in Nature of aDiltrefs, to enforce their
Appearance, And upon Appearance, if they
demanded to replevy them, the Judges might
deliver back the Polftffion of the Liberties, up-
on Security to profecute their Claim, .and anfwer
the mean Profits, if any, in cafe Judgment were
agamft them 3 much in the fame manner as the
Pratice is in the Court of Excheguer upon all
Stizures to chis Day, by the Seizures the King -
51n Poffeflion : Butif the Party appear and plead,

Where it clearly appears to the Court, that
where a Liberty is ufurped by Wrong, and
upon no Tile, cither by the King's Grant, or
otherwife, there Judgment only of Oufter fhall
be entered : But where it appears, that the King
or his Anceftors have once granted a Liberty,
and. the Liberty be mifufed, Judgment of Sel-
zure into the King’s Hands fhall be given. Thele
Rules carry their own Light with them: That
which came out of .the King’s Hands, as Braffon
ufeth the Word, - is properly returned there again
by Seizure, or (as' our ancient Books phrafe 1t)
by Re-feizare. But that which never came thence,
but merely ufurped upon him; fhall be vacated,
and by Judgment of Law declared null and void.
There is another Cafe, which 1s_there likewile
refolved, and that is, where it is doubtful to the
Court, whether the Liberty commenced by Grant,
or by Wrong ; that for the Uncertainty the beft
and fafeft Courfe is, that Judgment be given of
Seizure. This Jaft Cale was the principal Cale
in that Book, the Queftion arifing upon a De-
fault, What Judgment fhould be given? and.
by that Rule Judgment was;given of Seizure,
not of QOufter.; And agreeable to thefe Rules;.
all the ‘Judgments which I have met with have
been given ; and this Courfe hath been found
molt beneficial o the Subjeét, who, though by .
Forfeirure, Mifpleading, or Default, he may lofe
his Liberty, may have recourfe (o the King’s
Mercy for Reftituston, - i . '
. Imithe Cafe of the Batliffs and Al-
- dermen_of Negy Raduor, which was
by ‘Defaul, Judgment of Scizure.
only- was given. ,, - 2
In, -the Cafe. of» New Maltgn,
though the Iflue, ithat the Corporas
tion, was. by Prefcription, was, teled . o
againft them ;. yet having . j'oing-;a&ed as a Cors-
poration; they might have, mifpleaded their Tadle,!
as the City of Loundon hath dong,.in:claiming that-

" Mich. 20 Jae. 1,
Rot, 1}"- -
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by Prefcription, which commenced by Grant
within Time of Memory, Judgment only of
Seizure was given, and not of Oulter, In all
Cafes of Dilclaimer, Judgment only of Oufter
fhall be given 5 upon the fame Rule Judg-
ment only of Qufter was given in the Cafe of
Staverton, rveported in Yelverton and Crook : But
the Entry there is miftaken; for 1t 1s entered
Mich, 8. Fac. 1. Rot. 2, for it appeared to the
Court, that it was a mere Ufurpation without
Title ; for that no fuch Court as he claimed,
could be gained by Prefcription, nor indeed by
Grant, through the Meanneds of his Eftate. M,
Recorder infilted upon this Judgment, as a Mea-
fure tor all Judgments upon Forfeizures of Li-
berties, but plainly miftook the Reafon of it
Upon the Reafon of thefe Rules, in {uch Cafes
where Grants do appear, but either the Parties
are not capable of taking, or the Liberty granted,
not allowable by Law, the Courfe hath been to
enter a mixed Judgment both of Scizore and of

Ouiter.
In the Cafe of the Inhabitants of

Hil. 27 Bl Denbigh, who claimed by Charter
Co.Emt, 517, leveral Liberties; but it appearing

they had no Capacity to take, yer
the Ulurpation being by Colour of Letters Pa-
tents, :he Judgment was mixed both of Seizure
and Oufter 3 for there was no Poffibility of Re-
ftitution, becaufe they were not capable,
And in the Cafe of Cufack it ap-
Pakh. 57 1. pearing to the Court, that the Li-
Rot. 2. berti-s granted did not pafs, nor
could be lawtully ufed; yet the
Ufurpation being by Colour of a Grant, Judgment
of Seizure was given, as well as Qufiter, in thefe
Cafes, as likew.le in Sir George Reynell’s Cafey and
by Multitudes of Cafes of Offices feized, it ap-
pears how vain the Objetion was, that the King
cannot feize a Corporation, becaufe he cannot
have it, or be the Mayor and Commonalty ; for
not only what the King may have or hold, but
what he may difpolc of, are in Judgment of Law,
faid to be in his Hands ; and it is the proper
Office of the Hand difponere, as well as Zenere,
And what but colourably came out of the Crown,
though it cannot fubfift by Law in a Subjed,
thall be {eized, asin Cufack’s Cale,

3.) In the laft Place there are other Seizures,
which are by Procefs by Commiflion of Inquiry
upon Inquifition found, or upon Prefentment ;
and fuch are always for Forfeitures, upon Faults
found in Breach of Conditions annexed by Law,
That the King is in Poffeflion of 2ll incorporeal
Rights by fuch Seizures upon Inquifition, appears
by the Refolution in Sir George Reynells Cafe,
In thefe Cafes of Seizure for Forfeitures, no Court,
or the Lord of the Liberty, whether Body Po-
litick, or Natural, can admit to a Fine, and
thereupon make Reftitution ; neither is there
any other way by Law to take off the King’s
Hands, but by direct Traverfe of the Fa&, if the
Falt found be not true; or by Demurrer, if the
Fat tound be not in Law fufficient Caufe of For-
feiture. The Falts upon which fuch Seizures
have been made, have been generally {o notori-
ous, and the Confequence of -Law upon them,
taken to be {o evident, that I never met withany
fuch Inquifition ever traverfed or demurred to;

but the Application for Reftitution hath ftill been

to the King’s Grace, And thefe Inquifitions have
been taken either ex officio by the Sheriff, or by

the King and  Hil. 3¢ Car.II.

{pecial Commiffions. The Sheriff by his general
Commiffion 1s intrufted with the Preflervation of
the whole County, and the publick Peace thereof,
And tnough in the Grant of Corporazions and
other Liberties, there be fpecial Claufes exclufive,
Ita quod, e, Yet thele Claufes, as the Grangg
themlelves, have another {ta guod annexed to then
by Law, that they prelerve good Government,
and do notabufe the Franchile, by committing or
permitting Riots and great Dyorders in Kreach of
the publick Peace which if they do, is by Law
a Nou omittas wo the Sherift to inquire and take
care of the publick Peace within the Liberry,
The Town of Hereford was [vized into the
King’s Hands by the Sheriff of the County, for
holding of a Market contrary to the King’s Pro.
hibition, Upon Certificate thereof into Chancery,
the King’s Writ iffues to the Sheriff, approving
thereof, and commanding him to keep it in the
King’s Hands, Doiec dominus Res aliud inde pie-

ceperits Rot, Clanfo. 15 H. 3, memb, 7. Hales Iih, K,

fol, 41.
Of Seizures made upon Prefentments, and Ia-

quifitions taken by Commiffions, there are many
Inftances, fome whereof I fhall mention when §
come to the Precedents. The Seizuresupon Judg-
ments, or for a Forfeiture, which are alwaysin
the King’s Right, do as effeCtually put the King
into Pofleflion, and ouft the natural Perfons from
ufing the Right, as any Judgment of Onflei- what-
foever, And the Ditference between fuch Serzures,
and thofe upon the Grand Cape, which are only
upon Mean Procefs, and in Right of the Subje,
and 1n his Aid, is too apparent to be further in-
larged upon. There is fome Relemblance be-
cween this Seizare upon the Grand Cape, and that
in the King’s Suit for Default, that Appearance for
both are upon Mean Procels, and both repleviable,
if the Defendant or Tenant come in Time,

‘There 15 alfo a further Refemblance between
them, which makes not for Mr. Recorder’s Pur-
pofe ; and that is, in that both are loft for ever,
it the Parties come not in Time, For at Com-
mon Law, if upon a Precipe quod reddat, and
the Lands feized into the King’s Hands upon
the Grande Cape, the Tenant makes Defaulr, and
come not within forty Days, he could not wage
his Law to excufe his Default, but the Demandant
fhould have Judgment to recover the Land pre-
fently, 15 Ed, 4. fol. 7.

The Difference that it was not the Franchife or
Liberty of the Corporation, but the Towns them-
felves were feized into the King’s Hand, is as void
of Authority as of Law., Sometimes indeed Ci-
vttas & Villa, in Records, are ufed promifcuoufly
for the Franchife and Freedom, which is jointly
ufed and enjoyed by the Inhabitants, exempt from
the Common Law JurifdiGion : Andin fuch Cafe,
the Seizure of the City or Ville, and of the Fran-
chife, is all one; and the Inhabitants thereby put
under the Government of the Common Law,
difcharged of the Franchife, Bur if the Town or
City be taken for the natural Perfons who are the
Inhabitants, or for the Houfes wherein they n-
habited, which they muft be upon Mr. Recorder’s
Diftin€tion, otherwife it will be a Diftinétion with-
out 2 Difference ; neither the Inhabitants nor
Houfes were ever feized, or could be feized, in-
to the King’s Hands upon fuch Inquifitions as have
been found, and Judgments of Seizure that have
been given. The only Proof for-this Difference

was a l’trong Averment, that whilft the City of
5 Lonaor:
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London lay under the feveral Seizures, fometimes
of the Mayoralty only, at other times of the
whole Franchife, the Corporation was as vigorous
a5 ever, and in Stat guos not fo much as fuf-
pended, but did exercife all Corporate Acts as
hefore.  An Averment againft the exprels Senfe
of all the Citizens when under thofe Seizures, and
soainit many Authorities of Law.

” At the Parliament, 18 Ed, 1. the
Citizens (for they had then no
Mayor) petittoned the King in Par-
liament, Quod Rex welit eis concedere priftinum
Statum, fe. Majorem & antiquas Libertates.  They
petitioned not for their Houles, or the Liberty
of their Perfons, thofe were never feized ; but to
be reftored to the Mayoralty, and their ancient
Liberties, which were under Seizure in the King’s
Hands. If the Corporation bhad been in Staty
gus, they would not h;}vc troubled the Commons
t prefent fuch a Petition, nor the King to grang
{oidle a Petition, as efs concedere priftinnm flatum
but they, who knew their Condition better than
Mr. Recorder, could admit themfelves our of
Poflelion both of the Mayoralty, and their
ancient Liberties, and pray to be reftored to them.
And the King’s Anfwer was, he was not at pre-
fent advifed flatum mutare, My Lord Coke’s
Opinion is, that the Chapter, when
no Dean, or Commonalty, when no
Mayor, have not Capacity fo much
as to make continual Claim, nor to take by Pur-
chale, nor {uc any Action,

It the Commons of Loudon meet
on Michaelnas-day, and choofe a
Mayor, the old Mayor not prefent,
the Eletion is void ; and fo any other At with-
out the Mayor, If the Commonalty
in the Vacancy of a Mayor make
Obligation under their Common
Seal, it isvoid ; how much ftronger will the Cafe
be, when the whole Franchife is feized?

I have now removed the Objections which lay
in my Way, by opening the Nature and Effect of
Setzures of Liberties into the King’s Hands, and
where Judgment of Seizure, and whereof Oufter
are preperly given ; whereby 1t may appear, that
this fpecial Capias of Capias in manus Regis is
as proper an Execution againft the Body Politick,
as the common Capias againft the Body Natural;
and in Judgment of Law the Politick Perfon is
as properly fad civiliter morina by Judgment of

Rl Prerag.
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1 Inft. 263. b,

21 Ed, 4. 27,

21 E4. 4, 69,

Scizure, as the Nawral Perfon is faid civifiter .

mortya by Judgment of any Arttainder for any
capital Offence.  Mr., Recorder acknowledges,
that in cafe of Natural Perfons, when the Law
gives Forfeiture of the Body, or of the Liberty
of the Body, it is all one in Judgment of Law ;
the Law is the fame when it ipeaks of Bodies
Politick, to forfeit the Liberty of che Body
Politick, and to forfeit the Body Politick.,

3. My Way thus cleared, I will Jay down the
Grounds and Reafons of Law, upon which I
conceive with fome Clearnefs, that Corporations
may be forfeited and feized inco the King’s
Hands, as well as Offices, or any other Liberties
whatfoever 3 and then fhall inftance in fome fur-
ther Precedents, whereby it will appear they have
been forfeited and feized. My Grounds are prin-
cipally thefe:

(1) That there is a Condition in Law an-
nexed to the Franchife of a Corporation
upon “its firft Eretion, as ftrong, if not

Vou, III. | i

§3§
ftronger, than to any other Franchife or
Liberty whatfoever.

(2) That there is nothing extraordinary or
pecultar in the Natare of a Corporation,
to hinder taking Advantage of the Condi-
tion broken, or to exempt it from the com-
mon Conditton of other Liberties in Confi-
deration of Law,

(1) Asto the firlt, Where-ever the Law intro-
duceth or alloweth any Right upon a Truft, or for
the Benefit of the Publick, it implies a Condi=
tion, that the Truft be difcharged, and the Ends
of 1ts Creation complied with. This Condition
implied by Law is of tricter Obligation than Con-
ditions exprefs; it fhall bind Infants and Femes
Covert, 8 Co. 44. The principal Cafe is of Offices;
but the Book faith, So i is of all Liberties aud
Lranchifes, And indeed throughout our Books, the
Cafes of Offices of Publick Trufts and Franchifes
run parallel ; and the greater the Truft is, or of
greater Neceffity to be performed, the Condition
1s 1tll che ftriter, And therefore in Franchifes,
as well as Liberties, if the Franchife be for the
better Adminiftration of Juftice, and of Neceffity,
Non ufer will be adjudged a Breach of Cop-
dition ; but where not of Neceffity, bare Nox
ufer will not be a Breach; yet Refufer, which is
an obltinate and wilful Nox ufer, may bea Breach;
but in cafe of all Liberties and Franchifes what-
foever, Abufer was ever judged a Breach of the
Condition, This Matter, upon the Quefticn of
Forfeiture of an Office, is well ftated in the
Countefs of Shrew.bury’s Cafe, g Co. 50. Now
this Franchife of a Corporation is granted upon
a far greater Truflt and Confidence, than any
other Liberty whatloever, as [ have already thewn;
viz. For the Government and Peace of the Inha-
bitants, and others coming within the Liberty of
the Franchife, in Subordination to the general
Government of the King; and that they are
intrufted therewith by the King upon the publick
Account of Government only, and not for any
private Refpelt or Benefit whatfoever. Other
Franchifes are either {ubordinate and auxiliary to
this, as to hold Courts, have Gaols, and {uch-
like, for the better Adminiftration of the feveral
Parts of Government; or elfe are of Profit or
Eafe, pro meliori fuftentatione of the Charge and
Burden of this fubordinate Government. And
therefore Banks, in the Argument of Hayward
and Fulcher’s Cafe, Palmer 495. calls it the Prin-
cipal Liberty, and other Liberties the deceffories.

In the Cafe of Knights Templars,
the Corporation was diffolved upon Inft 432,
the Account of Noi ufer, though
without their Defaules but the End of their
Intticution ceafed. The Cafe is much ftronger

where it 1s a voluntary Cefler, as where the Abbots
and Monks put off their Habit, and leave their

Houfess chis Non ufer will be a good Caufe
of difcharging the Order. Where the Com-
monalty have Power to choofe every Year a
Mayor, if they do not choofe a Mayor, their
Franchife fhall be forfeited, or they may be
fined, upon this Reafon, that common Juftice
fails for want of fuch an Officer, which was a
Breach of the Condition annexed to their Liberty
by Nen ufér, 21 E. 4. 14. It appears by this Cafe,
That the Commonalty, in the Vacancy of a Mayor,
are to this Purpofe a Corporation, to choofe a
Mayor to perfect the Bodys; and ’tis the only
Corporate Alt, that they are by Law enabled to

4 ¥ do
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do without 2 Mayor; and this Right may be for-
feited too. And as by never choofling a Mayor,
they them{elves would diffolve the Corporation;
fo by forfeiting their Right, i is in the Power of
the lLaw to dififolve them. ltal{o appears exprefly
by this Cafe, that the King may proceed either
for a Fine, or upon a Forfeiture, as he may doin
the Cafes of all Offices and Franchifes whatfo-
ever, as he fhall be advifed,.

It Nou ufer in fome Cales (as I have fhewn) will
forteit a Corporate Right, no Shadow of Reafon
can be oftered, why Mifufer or Abufer will not do
1t as well asin all other Liberties. For as greater
the Truft 15, or ftronger the Condition, fo an
Aoufer of that Truft is a far greater Breach of
the Condition, than a fimple Nou nufer. Single
Bodies Politick have indifputably fuch Conditions
annexed to them upon the Trult of their Crea-
tion; and the Breach of the Condition 1s in Law
good Caulfe of {eparating the politick Perfon from
the natural, by Deprivation, which in the Civil
Law is of the fame Effett as Judgment of Ounffer
by the Common Law ; and their Sufpenfion hath
fome Refemblance with our Seizures into the
King’s Hands. If Mr, Recorder had but obf:rved
the different Laws that Spiritual Corporations and
Civil Corporations are guided by, he would not
have raifed his Wonder to that Height, that Qye
Warranlo’s were never brought againft Monalfte-
ries, Bifhops, Deans and Chapters, Parfons and
Vicars, and that bringing it now again{t City of
London threatened the whole Hierarchy of the
Church s when, with his Leave, all thefe, if
they offend, may by Law lofe their Corporate
Right, which may be fevered from them by a
certain Infirument called Deprivation, the Lidge
of which is no fharper than Judgment of Seizure,
or Oufler in our Law. And certainly the Union
between the politick and natural Body is as clofe
and as {trong in fingle Corporations, as in aggre-
gate; and the fame Authors have beftowed upon
them the fame Fopithet, and that they cannot
commit I'reafon ui.d Felony; and the Body Cor-
porate of the Bithop, Parfon, Prior, Alien, &.
15 as invifible, immortal, and as politick as that
of sgeregate Bodies. Yer not only Reafon and
Felony, but far lefs Mifdemeanours committed by
the natural Perfons will forfeit the Corporate
Right, and amount to a Breach of the Condition
annexed by Law. So little Crimes, as Wafte, and
wilful Dilapidations, will be Caufes of Forfeiture;;
many of the Cafes thereof are put in Sir Fames
Bagg’s Cafe, to which I refer, 11 Co. 98, Forl
do take that Cafe to be an exprefs Judgment in
Point, That there is a Condition annexed by
Law to every Corporation, and thar the Breach
thereof is a Forfeiture, The Refolution there is,
that any Member of the Bedy may forfeit his
Corporate Right, and may by Law be divefted
of it, which Right is there called his Freedom and
Liverty. And it is the fame Right or Liberty, in
which all, jointly confidered, have an Inheritance,
wherein each Member hath a Frechold 5 for they
are not feized of this Right in their Corporate
Capacity, but as Natural Perfons, the Queftion
being of that Right which gives them the Cor-
porate Capacity. And what any Member may
forfeit, every Member may ; and the fame Aéts
which will forfeit the Right of every Member,
feparately confidered, if done jointly by all the
Members, will have the fame Effe@. What A&
will amount to a Forfeiture, that Cafe generally

determines, whatfoever is contrary to the Duy
and Truflt of a Member; efpecially if the Faé:
be contrary to his Oath, the Oath of Allegiance
by the Statute 7 Fac. cap, 6. 1s made a Part of the
Freeman’s Qath. The Cale goes further, and
afligns many Particulars, which will be Breaciies
of the Condition, wiz. Attainders, Forgery, Pep-
jury, Confpiracy, or any other infamous Crims
at the King’s Suit; if thefe will be fuflicient
Caufe, there can be no doubt but Treafons,
Felonies, and Oppreflions, Seditions, and other
Attempts in difturbing the Government, will be
good Caufes of Disfranchifement of any or many
of the Members, who commit fuch Crim.s;
and this upon the Troft and Condition tmplied
by Law, upon the firft Erection of the Corpora-
tion; for the prefent Members are under no
other Truft or Condition as to this Matter, than
what the Law impofed upon the firft Members,

I cannot {ee how the Counfel for the City can
evade the Force of Sir Fames Bagg’s Cale, unlefs
it be by a Ditinétion or two:

1.) Between every Man, and all Men; every
Man may forfeit his Part, butall Men can-
not forfeit the Whole: Juft fuch another
Diftinction as was made to all the Prece-
dents between Seizures and Forfertures.

2.) The other Diftin¢tion feems to have a little
more Colour, and it is between the King
and the Corporation,

The Corporation, fay they, are intrufted by
Law with Power over their Members to remove
them for acting againft their Duty; but the King
cannot disfranchife any particular Member ; and
if he cannot disfranchife any one Member, much
lefs can he all Members, or feize their Liberties
into his Hands, which in Law amounts to a Dif-
franchifement of all the Members.

I anfwer, The King may do both the one and
the other; and in faying the King can do i, 1
mean m Courfe of Law.

1.] The King doth it, when the fubordinate
Minifters and Governors within the Corporation
do it; for they do it as his Minifters in Execu-
tior of his Laws; and ic is their Duty to do 1t
according to the Truft he hath repofed in them,
and the Power he gave them 5 and this Authority
15 greater or lefler, as he is pleafed to grant it, as
appears by Sir fames Bagg’s Cafe, If the King
grant them exprefs Authority to remove, they
may remove the Offender before Convittion at
Law. But if no exprefs Power be granted, a
Convittion at Law muft be firft had ; and the
Judgment of the Law diretts their Duty, and
they are accountable herein to the King in his
Courts of Law: If they miftake the Law, and
difplace a Member convited of an Offence, which
amounts not to a Forfeiture, the Party thall be
reftored by Mandamus; an excellent Precedent of
Reftitution, if they do not their Duty, to dif-
franchife where the Offence requires it

2.] The King may do it, by com-
manding them to do it by his Wrig  Dier 33;.
out of the Court where the Con-
vition remains, or out of the Chancery, as he
may the Coroner of the County, Mayor, and
other Officers, as the Precedents
have been. A Writ to remove the 13 &
Mayor of Berwick. So where an’ o Car, 1, M.
Aldermzn is dead, the King may :.
fend his Mandamusto choofe another,

as done in the Cafe of Lanceflon, P, 8. Car. 1.

23 K.
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23 R, Hale, Corporat. Pl 5. If
they yield not Obedience, they may
be fined, or may incur the Forfeit-
are of their Liberties, as the Cafe may require,
2.} In cafe the Corporation cannot do Ju_{hce
in punifhing and difplacing the Offenders, cither
hecaule the Majority are Offenders, or taa.}rour-
ing, or abetting t!_]ﬁ Offenders, .thcrc l?emg a
Failure of Jultice mn the Franchife, which the
Law will not permit, by Judgment of Law the
City or Fille thall be llellored to the Govern-
ment and Jurifdi@ion of the Common Law, by
Gaizure of the Franchife into the King’s Hands.
4.} Fuilure of Juﬁice', and _the not fupprefling
and punithing of notorious Riots and Tumults,
have been adjudeed good Caules of Forfeiture
of Libertics; and the Plea of Non Ability to fup-
prefs them, Ljiﬂxlloxvccl as any Cl}ul‘c of _Excglie,
1s to the Point of Forfeitures of the Libertics,
which doth and will appear by the Precedenes
infifted on by Mr. Solicitor, and what I' fhall
fuperadd.  So tnat I cunceiw_: the Authority of
Sir Fames Higg’s Cale remains unfhaken, that
there i1s a Condidon annexed to the Franchife of
a Corporation, the Breach whereof will be a
Forfeiture.  T'he greater the Trult of any Mem-
ar of a Corporation is, the {trifter 1s the Condi-
ton; as where iny of the Members are cholen
into any L’laces, which more immediat{;l y concern
the good Government of the Corporation, a lefs
Crime will be the Caufe of his Removal, than
will be of Distranchifement of a private Member,
as in the Cafe of an Alderman,.
It was refolved, for being 2 Drunk-
TrtrsGl o ard and Haunter of Taverns, he
Jei ERRsl being a Magifrate more immediately
R.:marn gss, . :
B introfted wicth the Government, was
Caufe of Removal 3 though he have
Frechold in the Place, yet it 1s upon fpecial Truft
and Confidence. The Law will be the fame, if
the M:giftrate gives the lealt Encouragement
to popular Tuemults, or frequent Conventicles,
an | unlawfu]l Affemblies.  And it 1s no Objeétion
to [ay, that fome Statute Laws have laid a Pe-
naliy for the Ofiences, as it is in.the Cafe of
Drunkennefs, and many Oftences of Officers ;
and 1+ Common Law Offences, the Law provides
a Penalty againft the Offender by Fine or Im-
prifonment; and yet the fame Offence, If a
Breach of Condicion, will be Caufe of Dif-
franchifement, as appears in Sir Fames Bagg’s
Cafe. The Penalties inflicted by Statutes or
Common Law, are for the Breaches of particu-
lar Laws; bue the difplacing of a Magiftrate
is for Breach of the general Truft of his Place,
wacrewith he is intrufted for the Publick; and
having broken that Truft and Condition, the
Law adjudgeth him unfit to be intrufted, #e
quicquain detrimenti capiat Refpublica. 'The Que-
ition, What Aés of a Member will forfeic his
Corporate Right, is no-where in our Books fo
ditinétly put as in Sir Fames Bagg’s Cafe. But
the Queftion, What A&s of the Members, and
of what Number of the Members, will forfeit
the whole Franchife, I know no-where diltin@ly
put in our Books, but as they lie fcattered in
th_ﬁ Inftances of Forfeitures taken, and Franchifes
feized 5 otherwile than upon the general Rules of
201 tfer 3 abufer of the Truft committed to them.
But the Civilians do largely treat upon thefe
Quiltions; Whether the Cities, Colleges, and
Ui;;verﬁ:ies may be. forfeited and diffolved, and
VYor. [II,
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what Adts of the Members will be Caules of fuch
Forfeitures,  And therefore I crave Leave, before
[ conclude this Head, from the Condition an-
nexed by Law to all Corporations, only to men-
tion one of them. It is Oldradys
de Ponte, in his Book intituled, Con-
Jia frve Refponfa, & Anree Quefli-
ones : Where he debates the Point at large Pis
and Coa. and puts the Objedions of fome Au-
thors, which are much the fame enthufiaftick
Raptures, as have been made ufe of in this
Cafc; wiz. thac they have no Souls, but are
immortal Bodies, and fuch-like Stuff. But he
refolves the Queftion thus; I will repeat his own
Words: Sed licet mon habent wveram perfonam,
tamen babent perfonam fidam fiione Furis., Kt
ideo dicit Lex, quod Municipinm Curie € Socicta-
lem perfone fufbent : Et fic cadem fitione animam
babent, & delinguere polfunt, & puniri, ed tamen
pend que poffit cadere in eas, [eilicet, quod privetur
Privilegus, & fic Capite minuitur, Lt fe fient
vera perfoita per morten naturalem definit effe quod
erat, jic ifia perfona fifla per mortem Civilem, que
efes ut privetur Privilesiis, definit effe quod erat,
quia amodo nox erit Univerfitas. And then affigns
the Caufes generally: £t quod Privilegia poffint
revocart, cum incipiunt effe inigna vel damuofa. Et
non potefk effe mapis iniquum, fi wtatur co in conty-
meliam concedentis, 'Though this be a full Opinion
of a learned Man, as to the Cafe in queftion,
both as to the genera! Queftion of Forfeirure,
and the parucular Breaches afligned s yet I ufe
1t not as an Authority; but only to thew the
Concordance of other Laws with the Law and
Practice within this Kingdom ; and that iearned
Men have before now not only dreamt of fuch a
thing, but have concluded the Point upon Debate
and Reafon of Law, That Corporations may be
forfeited and diffolved, when their Privileges, as
ufed by the Members, iucipiunt effe inigua vel
damnofa.

(2.) My other Ground 1is, that there is
nothing extraordinary or particular in the Nature
of Corporations agaregate, to exempt them
from the Condition of fingle Corporations, or
of other Liberties: If there be, it hath not yet
been fhewn. It mult arfe either from the Num-
ber of the Perfons who take, and are the Sub-
jects of this Liberty, becaufe they are many ;
or from the Right conferred upon them. The
Number of the Perfons conftituting this Body
contributes nothing towards the Indiffolubility
thereof, pleaded for. They were {everal natural
Perfons before the Union, and remain {fo many
natural Perfons; and by retaining their natural
Capacities, are as capable of being feparaced, as
they were before capable to be united by taking
this Right. And as to the Number of the Per-
fons, a Corporation differs nothing from other
Communities, which may affemble and alt in a
Body: As the voluntary Societies in Inns of
Court and Chancery, and Armies, which alt
under Commiffions, to fome Perfons to colleét
and aflfemble, others to act jointly under them.
Thefe Societies have their peculiar Rules and
Laws to a&t by, and aét jointly, and 1n a Body,
as Corporations do: But yer, in the one Cafe, if
the Members {o agree ; or in the other Cafe, the
Commiffion be revoked, they are all feparated,
and the Union diffolved. So as to the Nature
or Numbers of the Perfons collefted, a Corpo-
ration differs nothing from other Societies not

4 F 2 incorporated.,

Oldradus de
Pont. fol, 29.



C83

incorporated. From Number may be prefumed
a greater Duration, and it 1s molt probable many
may outlive one; but it is certain, that many
fhall die as one Man, and probable, thatall may
die before others elected, which was admitied to
be a Diffolution of the Body Politick : but inge-
nioufly diftinguifhed, that this was rather a Sepa-
ratton of the Perfons from the Body, than of
the Polirick Body from the Perfons. Be it fo, it
1s admireed then they are feparable, and that
Number cannot protet the Natural Perfons from
being {evered from the Body Politick by natural
Death.  And I have already fhewn, that Num-
ber contributes nothing to the Indiffolubility of a
Corporation, by Separation of the Members one
from the other, which is called a Civil Deaths
ang 1 Cafes of Civil Death, the feparating the
Liberty trom the Perfon, or the Perfons from the
Liberty, 1s all one,  To take the Office from the
Oificer, or remove the Officer from the Office, is
all one; and [0 in Distranchifement, to takeaway
the Freedom of a Member, or to remove him
from his Freedom, 1s all one: And {o in Forfeit-
ure of IFranchifes, the Judement of Ouffer 1s
formally putting the Perfons from the Franchife,
and Judgment of Seizure taking the Franchife
from the Perfons; but in effet they are the fame,
viz. a Scparauon berween the Perfons and the
Franchile, And this Separation being wrought
by a Conditian in Law annexed upon the Union,
the Number of Perfons can no more prevent it,
than where Lands, or incorporate Inheritances, are
granted to many, and their Heirs, upon an exprefs
Condition, that no Advantage could be taken of
the Condition broken, btecaufe the Grant is to
many Men.

From the Nature of the Right or Franchife,
as little can be mferred for this infeparable Union
pretended.

1.} In 1ts Creatton, it 1s merely by the Policy
of Man, and the Rule 1s taken in Calvin’s Cafe,
7 Co. fo. 25. That what 15 by the Law of Man,
may be altered.  *d divers other Books fpeak-
ing of the Elfefts or human Conftitutions, laying
down as a certain Rule, Quicquid colligitur, dif-
folwi pofeft 5 mortal Beings cannot confer Immor-
tality.

All Rights whatfoever are incorporate, and
fometimes abufive are ftyled immortal, which by
Intendiment of Law is only, that they have Con-
tinuance fo long as any Perfons fubfift capable
of having them : And in this Senle the Right to
Lands and Corporate Inheritances are of greater
Duration than many Liberties, and particularly
thole of Corporations; becaufe they fubfift when
they return to the Crown, which many Liberties
do not, but are then exunét, Strata Marcella,
g Co. &3 15 Ed. 4, fo. 6,

2.) As to the Nature of this Right, whether
it be confidered as a Right of taking and holding
in another Capacity than that of natural Perfons,
or.as a Right of wmking 1n Succeffion, under
neither Conlideration can it import any infepara-
ble Quality. In the former, it is both the fame
with that of fingle Corporations, and plainly
implies a Trult. In all the Cafes of our Law,
waere-ever any Perfons take in another’s Capa-
city than their own, it is always upon Truft, as
Executors or Admintftrators, Churchwardens,
&ge. and all fingle Corporations: And where the
Law creates the Truft, che Law provides
Remedy, 1f the Truft be broken, for putting

Proceedings between the King and

Hil. 3¢ Car. IL

the Truft into fafer Hands., And likewife, if
confidered as a Right framed by Policy, to take
in Succeffion, it is in Subftance the very fame
with that of fingle Corporations, and if any
Advantage be in point of Duratton, it inclines to
the Stde of fingle Corporationss as better framed
by Policy to have Continuance, than the other of
agoregate Corporations.

1.] Becaule the Choice of the Succeffions,
whether eleCtive, donative, or prefentative, ig
placed elfewhere, and not in the Perfon himflf,
that it cannot be 1n his Power to prevent the Suc.
ceflion,

2.} Becaufe the Law leaves it not in his Power
to determine the Corporation, either by Surrender
or Forfeiture, but during his Lifes and fo can.
not prejudice his Succeffion.

But in Lay Corporations the Power of Succef.
fion being intrufted with them by Elefions o
continue it, the whole Rightisin them, and con-
fequently in their Power to determine it, either by
not electing, or electing thofe the Law in-apaci-
tates, which is the Cale of Worcefler; or every
Man of them may for good Caufe be disfran-
chifed, or the Franchife for Caufe feized, and con-
fequently, for want of Succeffion, fail, Befides,
to go in Succeflion, doth not neceffarily imply
a Perpetuity : Goods may go in Succeffion, as to
Churchwardens. A Chattel Leafe may go i
Succeflion. The King grants Lands for Years,
rendering the Rent to the Aldermen of Chefier-
freld 5 they take in Pofleffion as a Corporation,
Cro. Eliz, 35. (Mich., 26). The fame Cafe,
Hales, Corporation pl. 25. Upon thefe Grounds,
that there is a Condition annexed to all Corpo-
rations, as well as other Liberties, and that there
15 nothing peculiar in the Nature of Corporations
aggregare, to exempt them from being liable to
Seizure for Breaches of that Condition, I con-
clude, Corporations may be taken into the King’s
Hands by Seizure; which is a Separation of the
Liberty of being a Body Politick from the Na-
tural Perfons, who (as Braffon phrafcth ir) were
but Ufufrutuarii, and had not Abflutum Domi-
ninm, And by this Separation the Natural Per-
fons are only reftored to the Government of the
Common Law.,

The Mifchiefs that would inevitably follow,
were the Law otherwife, have bien infifted on
by Mr. Solicitor. It were to {et up independent
Commonwealths within the Kingdom; and
according to the Judgment of
tae Parliament 21 Ed. 3. would
certainly tend to the utter Over-
throw of the Common Law, and the Crown
too, in which all fovereign Power to do Right,
both to it felf and the Subjetts, is only lodged
by the Common Law of this Realm. |

The Anfwer Mr. Recorder applied to the Mif-
chiefs, That they may be otherwife punifhed, 1
of littleavail. Though he did not exprefs in what
Manner they might be punifhed, yer it muft be
intended by Fine, or at the Suit of the Perfons
injured by their Oppreffions. The fame Anfwer
may be applied to the Oppreflions by Officers,
and the Abufes of all Liberties whatfoever, and
likewife to excufe the Disfranchifement of any
one Member of a Corporation: But that 15 ho
fufficient Remedy to cure the Mifchiefs, whillt
the Caufe ftill remains, and is in as great Power (0
opprefs, as before 3 which nothing can fufficiently

reftrain, but the Lofs, at the leatt the Feartg

21 E. 3. P I
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the Lofs, of that Power. To put the Subjedts
grieved (O contend with Corporations for their
Relief by their feveral Adtions, were for the
Common Law to lay 2 greater Burden upon them,
than what they f{uffered from the Corporation ; as
was {ufficiently experimented in the Cafe of the
Duty of Water-bailage of London, before the Quo
Warranto was brought to refcue them: And if they
recover Damages, thofe Damages can only be
levied upon the common Goods and Eftate of the

Corporation, 8 A. 6. 1. And many

19HH-65- i-'r- Corporations have little or nothing in
2 b Er.28.  Common Stock, and few Corpora-

tions fufficient to make Satisfaction
for all their Oppreflions.  And to profecute for a
Fine is no Sausfadtion to thofe who are mnjured,
nor doth remove the Caufe of the Opprdion,
And the Law would be deficient, if fuch inferior
Jurifdictions, or Corporations, were not fubjeét
to the Common Law upon the like Conditions as
other Libertics, Franchifes, and inferior Jurif-
. dictions are.

Mr. Recorder hath affirmed it with great
Affurance, That never any tll this Suit ever {o
much as thought of refuming Corporations, which
are {ubordinate Governments. I fhall only re-
quett of him, and of the other Gentlemen of the
City’s Counfel, to fthew me the Opinion of one
earned Man of this Kingdom, or any other
Nation, dehiberately delivered upon the Queftion,
That fedatory and {ubordinate Governments
cannot, for any Caule whatfoever, be forfeited
or refumed. That de faflo they have been
refumed in other Nations, -is teflified by many
Authors, with their Opinions, that de Jure they
may {o bes which I forbear to trouble the Court
with. Within this Kingdom of that Nature are
Counties Palatine, the Cinque Ports, the Liberties
of £ly, Lordthips, Marches, and fuch-like, and
the Corporations of Cictes and Towns; which are
all held of the Crown of England. What the
Practice and judicial Opinions have been concern-
ing thefe Liberties, according to the Law of this
Land, Mr. Solicitor hath fhewn in feveral In-
ftances; which I fhall not repeat, but fhall pro-
duce fome others to prove the fame Matter. [
beg Leave 1o refcue a very confiderable Precedent
produced by Mr. Solicitor, from the Glofs Mr.
Recorder was pleafed to put upon it, That it was
an At of Parliament ;s when’tis no fuch Matter,
buta Judgment of the King’s Bench in Point upon
2 Forteiture, It isthe Cafe of Sandwich, cited p. 9.
Ed. 1, Rot. majus 35. Kane, 'The Record isamongft
the Plea Rolls, in the Treafury or Tally Office.

It was upon an Information ac the King’s Suit,
prefented by the Sheriff of the County againft
the Mayor of Sawdwich, and Three others, for
aflaulting the Sheriff*s Bailiff upon Execution of
the King’s Writ wichin Stanore, beating the O
ficer, and taking the Writ from him, and tearing
it, and ftamping it under his Feet. They plead
to the Jurifdiction, that Stamore was within the
Liberty of Sandwich, within the Cinque Ports;
and that De aligua feduclione fac® corporis Regis,
non lenentur refpondere alibi, than at the Court at
Sbepway.  The Plea was over-rul’d upon this
Ground, That none could claim fuch a Liberty

without exprels Grant; and they fhew no Charter

for i, and were ruled to anfwer over.

They

1
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the Judgmenc goes farther, E: quia Johannes
Dennis Major de Sandwich convictus eft de trant.
greffionibus prediftiss € faltum Majoratus in bis
que tangunt Comitatum eft fattum ipfius Communita-
15, confideratum eff, quod Communitas de Sandwico
amittat Libertatem fuam. ‘Thisisan exprefs Judg-
ment of this Court upon the Forfetture of the
Liberty, for a Crime committed by the Mayor
and others, in a Matter relating to the whole -
Liberty. Before this, the Franchife of Sandwich
was feized, as forfeited into the King’s Hands for
a notorious Riot committed by the Inhabitants, in
Obftrution of Juftice, 3 Ed. 1.
The Cafe upon that Record was

Pach. 4 Ed. 1,

thus: Upon an Inquifition found of Kune sa.
Purpreftures within the King’s War- Eg;ﬂ:}‘ﬂ"

ren of Dover, by ftopping a Water-
courfe, whereby the Warren was overflown, a
Writ iflued from the Court of Dover, to diltrain
the Offender by his Goods, to amend and remove
the Purprefture: The Oficer diftrains the Cat-
tie of Simon Ercheflon, who was the Offender,
and lived at Sandwich, within the Cinque Port,
Some of the Men of Sendwich make Relcous;
and when the Conftable of Dover {ent Mei-
fengers to complain to the Mayor of Sandwich
of this Refcous, and to require Redrefs; after
the Complaint made, and no Redrefs had,
feveral of the Men of Sandwich fell upon the
Meflengers, and feverely beat them. Then the
Conftable fent more Officers to fee Right done,
againft whom the Town was barrocaded and
chained, and his Officers kept out by the Townf-
men in hoftile Manner. Then the Conitable went
in Perfon, and after fome time {upprefled the
Tumule, and upon their Submiflion, the Com-
monalty prayed the Conftable would deliver their
Submiflion to the King, which they then deliver-
ed to him under their Common Seal; and ac-
cordingly was delivered by the Conftable to the
King and Council, and adjourned into Parlia-
ment: And the Mayor, Bailiffs, and Common-
alty ordered to be there at a certain Day, belore
the King and his Council in Parliament. Upon
hearing thereof in the Prefence of the Mayor
and Bailiffs for the whole Commonalty, Judg-
ment is thus entered upon that Record ; Confide-
ratum fuit per Dominum Regem & concilium junm
in Parliamento, quod Majoratus € Liberlas de
Sandwich pro prediftis Tranfprefionibus in manus
Regis capiatur, €5 tradatur in cuftodia Conflabula-
rio de Dover, ad difponendum de predific Villa
Jecundum communem Legem € Confuetndinem Regui,
noi obftante aligua Libertate, It evidently appears,
both by the Form and Matter of it, that that Form
was judicial, and not legiflative, and agreeable to
the Forms of Judgment in the other Common
Law Courts, and in our Law Books. Hereis a
Judgment only of Seizure upon a Forfeiture, yet
it amounted to a real Oufter ; for the Town was
attually divelted of the Liberty, and delivered
up to the Government of the Common Law,
For capiatur Majoratus & Libertas de Sandwich
in the Singular Number, in manus Regis tradatur
in cuffodia Conflabnlario fue, who 1s the Common
Law Officer, within the Cinque Ports, 1s no
more than leaving the Town to the Government
of the Common Law; which is fuller explained
by the fubfequent Words of dilponendum de Villa

nfift upon that Exemption, and refufe to give fecundum Legem & Confuctudinem Regni. And it

any farther Anfwer; whercupon Judgment was
Biven, thar they be committed to Prifon: And

5

appears by this Record, that there is a Difference

between the Liberty and the /ille, though fome-
times
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times Ville 15 ufed for the Liberty of the Ville;
but here thé Mayoralty and the Liberty are
{eized, and the 7lle delivered over to the Com-
mon Law Officer,

The next Precedent I infift wpon, is that
recited by Mr. Recorder, the Cale of the Town
of Camlridge, but lamentably defaced by my
Lord Coke's marginal Note, and Mr. Recorder’s
Averment, that by the Record it appears to have
been by common Confent of Parliament. I
rather infift upon this, for that Mr. Recorder
hath acknowledeed its Force, that it worked
upon the Corporate Right, and was upon a
Forfeitures but lays the Force of it in 1its
being an Al of Parliament, when 1a Truch it

is a plain Judgment of a Court
R N.ogc. OF Law, and it appears by the Re-
te v cord it was no Ac¢t of Parliament

Mr, Recorder cited the Record,
8 k.2, No. 11, 4. Inff. 228. and 1t 1s probable
Mr. Recorder Jooked no further than that Book
for it: In the Margin it s fo cited, but mifcited s
yet in the Body of the Book, in putting the Cafe,
it 1s truly cited s for the Record 15 5 R. 2. 45. 1o
6o. and it is evident by the marginal Note; and
my Lord Co%’s faying it was the common Con-
fent, mifguided Mr, Recorder, to affirm it to be
ait Act of Parliament, when the contrary app-ars
by the Record.  The Complaint to the King and
his Council in Parliament agamft the Town of
Cambiiuge was for a great Riot committed, and
an Affaule upon the Univerfity 3 and the Faét in
Subflance is the {ame as related in the Fourth
[nftitutes, It was profecuted at two Suits, the
one againit the late Mayor and Bailifis, who were
at the Timeof the Riot in their Natural Capacity ;
the other againlt the Mayor, Bailiffs, and Com-
maonalty, in their Corporate Capacity 3 the Writs
returnable coram wobis & coucilio noftro.  The
former Mayor and Bailiffls appear, and plead in
their Natural Capacity, that they were neither
aflenting nor aidiv - to the Riots neither did or
faid any thing, tuar might tirn to the Damage
of the Univerfity, unlefs only by Coaltion, and
ourrageous Compulfion: And there feems to have
been no further Proceedings in that Suit.  Upon
the other Writ, the Mayor, Bailifls, and Com-
monalty appear, and pray they may have a Copy
of the Articles, which were read to them, and
Counfel allowed to them, and Time to anfwer;
and fuch Anfwer was returned, as is mentioned
in the qth fuf. Bue in the Record it is faid, it
was anfwered by the Court; and that the Court
told them, that at prefent they fhould not be put
to anlwer to the Crime, (which mult be in order
to a Fine) but only touching their Liberties.

Then touching their Liberties, they
cwwsRe-  put m a Plea by their Counfel,
Luidse to the Jurifdiftion of the Court,

which 15 omitted 1n my Lord Cofke s
only he faith, after many dilatory Shifts and
Subterfuges following therein, the Court over-
ruled the Plea to the Jurifdiction, and ruled them
to anfwer in chief; and it not, Judgment fhould
be entered by Nibif dicit,  They then pleaded a
frivolous Plea, partly Not guilty, partly in
ixcule s and the King’s Sergeant replied, and the
Plea was held naucht,  Thercupon they fubmit-
ted, as to the Franchife, to the King’s Grace,
faving that 1t might be no Conclufion to them, if
they fhould be called in Queftion for the Crime.,
Whereupon Judgment of Seizure was only given,

Proceedings besween the King and ~ Hil. 38 Car 1]

The Words of the Record fay thus: Ny Seip.
neur le Roy de Affent des Prelates & Sejgneyy;
cefp Parliament fift feifer la dit Franchife ex Ja maine
come forfeit pur la ditz Canfes.  Throughout the
Record it appears by all the Proceedings they
were judicial; but the Plea to the Jurifdi@ion of
the Court, and the Judgment by the Kine 554
Lords, only are Demontrations it was no A of
Parlament, nor adjudged by the legiflatjye
Power, but by a Court of Law.

It appears upon the fame Record, that
King granted feveral of the Particulars whic),
were {eized, to the Univerfity, who emoy theq;
to this Day. £t lo Remnante de g F:«-mzf:bgff
ae la dit Ville the King granted to the Mayor and
Bailifts, to hold of him and his Heirs, ar ¢,
ancient Rent of 101 Marks.

33 £d. 1. Plac, parl, 277. "FThe Liberty of the
City of Wisnchefter feized into the King’s Hands
by Judgment of the King and Lords, for fuffer.
ing a Hoftage of Baion, who was commired tq
their Charge by the King for fafe Cuftody, o
clcape, 1o the King’s great Damage.  The Wit
of Seizure is directed to the Sheriff of the County,
giod predidam Civitatem Wintonir, €5 Libertatry
ejfdem Cruitats, cum omnibus ad eas Langentiby;

Jiire dilatione capiat in manum Regis, & cas falas

cufiodiat, donec Rex alind preccperit, W hereby
the Franchife being feized, the Men of the
City are put under the Government of the com.
mon Law Officer. Afterwards the City com-
pounded with the King for 500 Marks, and then
the King reddidit cifdem Majori €5 Civibus Civirgt,
& Libertat, pradiit. habend, & tenendnm in forma
que eas lenterant awle caftionem eariitdem i mans
Regis, and Letters Patents of Reftitution wers
aranted, and a Writ of Reflitution directed to
the Sheriff,

Thefe were Judgments by the King and Lords
In Parliament, upon Forfeitures, and were Jude-
ments of Seizore only, according to the fer-
tled Rule and Praftice in the Common Law

Courts.
Mich, 18. Ed. 3, Rot, 161, B, R, inthe Tres-

fury or Tally Office. A Judgment of the King’s
Bench againft the Town of Ipfwich, upon a
Forfeiture.  The Bailiffs of Ipftwich are impleaded
by the King, upon a fpecial Information, recite-
ing chat in the King’s Bench, fitting there, feve-
ral Malefactors were indiGted for the Death of
one fohu Holthy; and that many of the faid Town,
tamn de majoribus quam de mediperibus, did com-
fort and encourage the Felons after the Felony
committed, and treated and entertained them with
Viands and great Joy. And, after the Departure
of the Juftices, kepra mock Court publickly, and
fummoned the Juftices, and the Officers of the
Court, to appear under feveral Pains, To which the
Bailiffs appeared, and were oppofed, by the Court,
Why they did notattach and ftay the Malefaétors
They anfwered, The Malefattors flew to Sanctu-
ary. Being further oppofed, that they did nof
attach thofe of the Town, that furnithed the Ma-
lefattors with efculenta & poculents, they pleaded,
quod o anfi fucrnnt, ¢o quod tanta fuit multitnds
gaudentinm, & plures corum fuere e parentela M-
lefactorum : Whereupon Judgment was given ¢o-
tra Balivos & Communitat, quod cuffodia ejufaen
Ville feifiatur in manus Regis, € gnod alignis ex Parte
Domini Regis, qui fit anfus ad pacem Domini Kegis
manutenendam, ¢ intromittat in eadem Villa, quo-

nfgue Dominns Rex alind inde dixeris, Which the
Record
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Record fhews, is the Bailiff of the County, the
common Law Officer.  And the Mayor and
Railiffs in open Court furrendered their Staffs of
Office. This Judgment is agreeable to thofe in
Parliament, and of Seizure only.,

R, Clanf. 7. Fobaw Memb, 24, Civitas &
Libertas Norwici was feized into the King’s Hands,
for hanging Approvers without the Licenfe of
the King or his Jultices; and the Mayor was
fummoned to anfwer for the Damage done to
the King, Rot. Fi® Memb. 10, (13 £d. 1.) the
Liberties of Norwich feized for a great Riot,
and burning the Church: The Cafe is mentioned
Roll. Prevogativey fol. 204. The Liberties of
Norwich were again feized, 21 H. 6. upon a
Prefentment of a great Riot taken before For-
refene, and afterward regranted to them, 27 H. 6.
Pal, Roll, Ademb. 19, The Cale is cited by
Mr. Noy, in the Cale of the City of Lowdon,
concerning the Death of Dr. Lamb, Cro.
Car. 252,

The Liberties of Oxford were feized, 32 H, 1.
for a great Riot committed by the Townimen,
when the King’s Brother was there, and killing
of his Brother’s Baker., The Writ to the Sheritt
runs thuss Duod capiat in manus Regis villam de
Oxon. ut eam falvam cuftediat ad opus Regis,
it quod Vajor & bomines cjufdem nunllam  indg
habeant adminifirationem 5 the King in the fame
Year pardons them, and grants them Reftitu-

ton, and a Writ to the Sherift to put them
into Poflcflion, 32 H. 3. Memb, 13. Hal. Lib,
L. [. 320,

Again the Liberties of Oxford were {eized
20 £d. 3. and Part of thetr Liberties granted
to the Univerfity, which are enjoyed by them to
this Day, and the Refidue reftored to the Town;
the Seizure was for a Riot committed, Ko,
Clauf. 29 Ed. 3. M. 21.

20 H, 3. The Liberties of Ewefbam, for
ufing falfe Meafures, when the King was there,
and afterwards, upon Submiflion of the Abbots
and Monks, the King makes Reftitution to
them, R. ClL 20, H. 3. M. 8.

18 £d. 1. The Town of Southampion was
leized inco the King’s Hands, for wounding,
even to Death, an Officer in ferving the King’s
Writs: They after fubmitted to a Fine, and took
t new Grant, and raifed their Fee-farm Rent to
20/, pr i, Roll, Prergs. fo. 204.

It would be too great a Trouble to the Court,
to cite more Precedents of Seizures for Forfeitures.
In all thefe Inftances Reftitution was never made
by_ the Court, but by the fpecial Grace of the
King, after Submiffion to him, and upon {uch
Terms as he was pleafed to accept; and in fome
Cafes was pleafed to reftore them to the Whole;; in
other Cafes, but 1o the Part of the Liberties.
That this Liberty of being a Body Politick may
be feized into the King’s Hands by Quo War-
Fanto, Mr, Recorder in Effeé hath admicted it,
if the Suit be brought againit particular Members,
and the Cafes produced by him prove it. For in
Cafe of Cuyack, the Curia advifare vult was upon
that very Point of being a Body Politick: And
the Cafe of the Firginia Company, the very
Liberty of being a Body -Polirick is by the Judg-
ment feized into the King’s Hands.

I will give fome Inftances where it hath been
dﬂn{:‘, In Cafes of Quo IV arranto, againlt them by
1he incorporate Name,

Fitz, Aviory 129, In the Dler of Lancafler,

a Quo Warrants againlt the Bailiffs and Com-
monalty of Lancafter: They appear, and claim
by a Charter of King Fobn, whereby the King
grants to them all fuch Franchifes, which the
Borough of Northampton had 3 but do not fet forth
upon Record what Franchifes Nortbampton had s
nor do make Title to the Iranchife by Prelcrip-
tion: And for that Reafon Judgment was given,
thetr Franchife be feized into the King’s Hands,
as forfeited.

In the Cafe I before cited, a Quo g p. s,
Warranto againft the Bailiffs and 2o Joe 5 Rets
Aldermen of Nezw Radior, and Judg- 7
ment againft them by Default, that che Liberty
thould be taken and feizzd into the King’s Hands,
though afterwards ic was reverfed, becaule 7
mifericordia was cntered inftead of a Cajiatur pio

flaes yet it is a Judgment in Point, thata Cor-

poration might be forfeited and feized by Defaule
in Pleading.

The Cate of New Malton, Trin, 6, Fac. 1. K. 3.
1s an exprefs Authority, thac this Liberty may be
feized by Judgmentin a Quo WWarranto agamlt the
Inhabitants ot a Town, by their Corporate Name.
It is brought againft the Baihffs and Burgefies
of New Malton ; and the Form of the Iniorma-
tion is the very fame with this againft the City of
London. They plead by their Corporate Name,
and intitle themfelves to the Liberty by Preferip-
tion; and Verdi®t and Judgment againlt them
by their Corporate Name of Scizure only, that
the Liberty be taken and feized inro the King’s
Handss and which 1s more, the Caplantur pro

fine againft them is entered againft them by the

Corporate Name of Ballivi €& Burgenfes, though the
Corporation by the Seizure was difiolved ; and
the Reafon no doubt was, that that general
Name was a fufficient Defcription of the erlons
who were liable to the Fine for their Ulurpation,
And no Doubt can be made, but that the true
Liberty may be forfeited and loft, by infifting
upon a wrong Title, as well as by Default, or
any other Forfeiture whatfoever. This Town lies
under the Weight of that Judgment to this Day;
and are no Corporation; and being oppoled by
the Interelt of the Lord Lpre, who profecuted
that Quo Warrante, did never obtain any Refli-
tution or Regrant.
A Quo Warranto againlt the Bai-
liffs and Burgefles of Berkbamflead  agien. 15 car. -
in Com. Heriford: They appeared, 2%
and Judgment pro defelin refponf:
oiven of Seizure, Pafch. 16 Car. 2, and they are
no Corporation at this Day. In the ancient Iiyres,
the Juftices in Eyre, when upon Claims put in,
the Liberties were loft, either upon fome Defect
in Pleading, or for fome fmall Abufer or Mif-
take, the Jullices were introfted with the King’s
Mercv, to admit to a Fine for Redemption,
and make Reftication: But Judgment firft pafled
for Seizure. And regularly upon the general
Summons of Quo Warranto in Eyre, or {pecial
Suit of Quo Warranto, which are all founded in
the fame Right, no other Judgment can be given,
if for the King, buta Capias in manus, or of Ouflers
if for the Defendants, a Judgment of Allowance,
or Eat fine die. The Capias pro fine is collate-
ral, and for the Ufurpation, not for the Caufe of
Forfeiture or Seizure. It was one of the Articles
of Inquiry in Eyre, how they had ufed their Li-
berties; if an Abufe was found, though never fo
fmall, Judgment of Seizure was given; tho[ygh
arer-
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afterwards redeemed by Fine upon Submiffion.
Quo Warranto wpon a Claim of
View of Frack-pledge in Eyre. It
was demanded of the Defendant, If
he had any Pillory or Tumbrel? He

anfwered, He had not. judgment was prayed
on the Behalf of the King; tor that amounted

= A

to a Forferturey and it that were not fufficient,
that then 1t might be inquired on Behalf of the
King, how they had ufed the Liberty.  The Jury
hnd, that the Defendants and their Anceftors had
View of Frank-pledge, but find that the Defen-
d1nts had taken Amerciaments of Offendersagaintt
the Affize for Bread and Beer, amounting to two
Shillings, in fuch Cafes where the Oienders
fhould have been punithed by the Pillary and
Tumbrel,  Ideo confideratum ¢ft, quod Vifus capia-
fur an manus Regis.  And then they pray they
may have their Liberty again upona Fine, which
15 granted to them, upon Pledges for well uling
of their Liberties, And there 1s no Difference
where the Liberty 1s loft upon a defective Claim
or Mifpleading, or for a Forfeiture 1n Quo War-
ranfo; the Judgment is the fame ot Capias in
manus sy and it 15 all ong, whether the Caufe of
Forfeiture be found by a Jury, or confefled upon
the Pleadings, in a Quo Warrani.

The next preliminary Point which was mioved,
15, Whether the Afts of Common Council be

the Alts of the Corporation, and do obhge

Chem ¢
It feems a flrange Queftion, that when o
allemble, confule, determine, and to make Orders

and By-laws for the Rule and Government inci-
dent to every Corporation, without {pecial Claufes
of Grant, and that herein only confilts the Exer-
cife of the Politick Reafon of the whole Body,
it thould be doubted, Whether what they deter-
mine and refolve upon, being fo joindy affem-
bled, be a Corporation A&, or mav affeét the
Corporation? Ur -+ the EreCion of all Cor-
porations, this Power of affembling, deliberate-
ing, and determining for the Corporation, is
either intrufted with a few particular Members,
whofe Continuance in that Truft (both as to the
prefent Members, and the Succeflion of them)
1s direCted by the feveral Charters: Or elfe it is
intruited with the whole Body, and that either
exprelly in plain Words, or by Implication of
Law, when the Charters are altogether filent
therein: The Law in fuch Cafe lodgeth the Power
of affembling, debating, and determining for
the Corporation, in all the Memberss and the
Whole, jointly aflembled, (or fo mary of them as
upon Notice fhall appear) conftitute the Common
Council: And fuch Affembly 1s not fiyled the

Common Council from being retained and giv-
ing of Counfel, as Mr. Recorder would have

it, 1n which Senfe he only, and the Common
Sergeant, are the Common Council of the City 5
but chey are fo called from their jomnt aflem-
bling and confulting for themfelves, who confti-
tute the Body Politick. In the fame Senfe, the
Parliaments of England, by many Authorities,
are called Communia Regni Concilia.  'T'his Power,
thus lodged in the Whole, may be the Whole,
or the major Part, which always binds the Whole,
being lodged or delegated to a certain Number,
which may reprefent the Whole, In fuch Cafe,
where the Power is transferred, thole Members
to whom it 1s transferred conftitute the Common

Counci in the fame manner, and their Alts are
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of the fame Obligation, as where all meet, unlefs
the Delegation were not general, but cerrain Cafeg
referved for the Determination of the Whole, ag
hath been done 1n feveral Corporations; but ip
all Cafes not excepted, their Alls are the Ads
of the whole Body. Where the Commgp
Council 1s conftitued of the whole Body, or of
all the Members, who will meet upon Notice,
there 1s no room left tor Doubt, bue their Ads,
and the Acts of the whole Corporation are the
fame. Mr, Recorder {eems the only Perfon thy,
ever doubted it, and i1s not to be beaten from hys
Folds:

Firfl, That the Common Council confift only
of particular Members, and their Aéls bipd
only the Members; & A non cprediny
Perfonam,

Secondly, That no Corporation A& can be
without the Common Seal.

Thirdly, Thatthe Aéts of the Common Coungyl
of Londen are under the Prote@ion of the
Statute or Charter in Parliament of 1 £4, 3,
their Atts are perfonal, and they bur Min.
fters of the City; and thar the Charter pro-
vides, that the Liberty of the City fhall nor
be taken into the King’s Hands for any per-
fonal Trefpafs of any Minifter of the Cuty,

For the firft, I have already demonftrated,

that there are no A&s of the Corporation, but
what are performed by the particular Members;
I'will nor repeat. 1 have produced many In-
ftances, that in point of Crime the A&s of parii-
cular Members do afle@ the Corporation, tou-
ing their Liberty. That they do fo in point of
Wrong between Subjet and Subjecdt, the Cafes
are infinite; I will only mention the Authoritics:
9. 6,360, 8 H 6.1,a.814. b, 45 £d, 3, 2,4,
15 Ed 4, 1. b, 5 H 7,200 a. 4 H 7. 14,0,
32 H. 6, 9, a. 7. I fhall add one Cafe more,
that abfolutely deftroys Mr. Recorder’s Hypothe-
[ts, upon which he relies, That a Correration cair-
not do or fuffer any Wrong s itis 48 Ed. 3,17, b,
The Mayor and Commonalty of Lincsln bring
Covenant againft the Mayor and Commonalty of
Derby, upon a Deed of Covenants made by the
Predeceffors of thofe of Derby to the Predecef-
fors of Lincoln, that thofe of the Town of /i
coln fhould be difcharged from Toll for their
Merchandizes brought to Derby. In their Count
they afflign for Breach, that two of the Burgefks
of Derby by Name did gxact and take Toll of
feveral of the Burgefles of Lincoln, The Defen-
dants firlt take Exception to the Count for Van-
ance from the Writ; that the Writ fuppoleth
and ajledgeth the Breach to have been commit-
ted by the Mayor and Commonalty, and the
Count affigns the Breach by two Burgefies: The
Exception is over-ruled, and the Court held pur-
fuant to the Writ for the Breach of Covenant
which binds the Whole, and mult be made by the
Members. Then it was infifted upon, in poif
of Law, That the A& of the two Burgefles did
not oblige the Corporation, It was admiteed,
that the A& of all the Members met together
would oblige the Corporation: But it «#
refolved, that it was a Breach, and obliged the
Corporation; and that the taking of Toll by
their Officers was a taking of Toll by the Corpo-
ration; and the Reafon given is, that all
Members of the Corporation cannot, by &0f
common Intendment, be underltood to meet €0

gether 10 take Toll. Here is an exprels Judg:-
men
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ment, that Crimen fgi'adft{:r Perfonam, and fhall
cender the Corporation liable for Wrongs d::me
to a particular Member of another Corporation.
Much ftronger is the Cafe of the King upon
Breaches of the Condition in Law, as I have
hewn, where the Af_fts r::fl~ th:. p:trucular Mem-
bers, committed agmnft the ngs Officers, are
adjudged done againft the King, and render the
Corporation liable ; but when all meet together,
-nd do not ac, I may fay it was never yet doubt-
ed, but the Corporation was obliged.
The Cafe of Warren, which was
Trn. 17 Cir. 1+ cited, of the Place of Common Coun-
Lo 38 cil Man of Coventry, is nothing to
this Purpofe ; nor the Reafon given, That fuch
Place was collateral to a Corporation ; which was
no more, than that the Court could not ex Offi-
o take Notice of it as a fixed Place or Ofhice,
but muft take it upon the Return; it being vari-
oully ufed in [leveral Corporations, as I have
thewed 3 and the Cuftom being returned to choofe
and remove them ad libitum, the Court could not
judge otherwife, as tbey may of l_:he Freedom of
any Member, which is the fame in all Corpora-
ions. And therefore in the Cale of Effwick and
Bret, Common Council-men of London, where
the Coure could take notice, they were chofen
for a Time certain, the Court adjudged they
could not be removed without Cafe, and grant-
ed Refticution. That the Members
Tin 23Cn 1. of a Corporation can be punifhed
ﬁTI'S'R;:}_“_';_SE_ only in one Capacity, and not In
both Capacities, and impeaching
them for Treafons and I'elonies in their Corpo-
rate Capacities, will be licenfing them, or at
lealt giving them an Exemption and Encourage-
ment to commil thefe Crimes impzue 1n therr Na-
tural Capacities, is a Sirain fo much above s,
that I cannot underltand it.  Sir Fames Bagg’s
Cafle teacheth other Doctrine, That the punifh-
ing of any of the Members criminally for infa-
mous Offences, by Fine, Imprifonment, or Bil-
lory, at the King’s Suit, doth not exempt the
Criminal from Disfranchifement.

The many Precedents 1 have produced do
prove, that the Rioters or Members, who com-
mitted the Caufe of Forfeiture, were not dils
charged by proceeding againit their Liberties, In
the Cafe of Norwich, for hanging the Approvers,
the Liberty was feized for Mi'government, and
Procefs iffued againft the Mayor to anfwer it at
Wefiminfer, criminaliter.  And in the Cale of Cam-
bridge, the Court told them, they did not then put
it upon them to anfwer criminally, but as to their
Liberties. And they themfelves knew, that by
Seizure of their Liberties they were not difcharged
of their Crime: And cherefore in the Plea of Sub-
miffion they infert a Saving, that it might be no
Conclufion to them, in cafe they were impeached
criminally, Mr. Recorder doth admit, that if
all the Members commit Treafon, and be exe-
cuted, the Politick Perflon is deftroyed as well as
the Natural Perfons, and that juftly too for fo
great an Cffencey and therefore the Extent of
Forfeitures doth not encourage, but deter Of-
fenders from Commiffion of the Crimss. And
the Citizens, when they know that their Riots,
Oppreflions, and Libelling of the Government,
do not only fubje@ their Perfons to Punifhment,
who arz the immediate Actors, but alfo fubje@
the Conftitution and Government of their City to

be queftioned, will look upon themfelves under
Voi, III,

ftricter Bonds for difcharging their Duties, than
common Subjeéts are. And therefore the No-
bility, who have fo great a Share in the Govern-
ment, for Treifons, do not, only forfeir their
Lands and Lives, but their R'ght of Peerage,
whicl 15 a fpecial Trult for Government 5 and
that was forfeited in Cafes where their Lands
were not forfeited, but only during their Lives,
upon the Condition annexed to that fpecial Truft;
as before the Statute of 26 I, 8, it a Nobleman
(to him and the Heirs Malesof his Body) having
entalled Lands, commit Treafon, his Lands are
not forfeited from his Heir in Tuil; but the
Digaity is forfeited and extint, and not fup-
ported by the Statute of Donis, by reafon of the
Condition annexed, Nevil’s Cafe, 7 Co. fo. 34:
The Law is the fame, where the Dignity is grant-
ed in Parliament, or by Act of Parliament, it is
no lefs forfeitable in one Cafe than in the other:
the Condition the Law annexed is ftill the fame.
If when the Members of a Corporation, corpoia-
liter affembled, commit Treafon againft their
Prince, 1t muft certainly be acknhowledged o
be againft their Duty, in whatever Capacity they
be confidered ; efpecially fince the Statute of King
Famzs, which makes the Ouath of Allegiance to
be Part of every Ireeman’s Oath; and the cor-
porate Right is held of the King,  If the Law
allowed no cther Way of taking Advantage of
Foifeiture of the corporate Right, but by execu-
ting of all the Members, the Law itfelf might
be accufed of as great T'yranny as ever was prac-
tifed by the grearelt of Tyrants. And to this,
and nothing elle, the Priciple laid down by M.
Recorder, that Treafons, Murders, and Felonies
of the Members do not affect the Corporation
in Law, doth directly tend, wiz. to introduce
Cruelty.,

The Objettion that no Adls are corporate A&s,
or can affect the Corporation, bur what are un-
der the Common Seal, nothing certainly can be
more vain than fuch an Aflertion, Then no
Mayor, Sheriffs, or other Officers, ever alted le-
oally in their Choice by the Corporation, becaufe
not under the Common Seal: Then no By-laws
are valid as corporate Acdls, becaule nse under
the Commeon Seal: The fame may be faid by
moft of the corporate Aéts in Cities and Towns.

In the Cafe of Cambridge before the King and
Lords, 5 R, 2. Birdfield and other Buroefles ap-
peared on the Behalt of the Commonalty, The
Court demanded of them, If they had Authori-
ty under the Common Seal of the Town? They
anfwer, The Town had no Common Seal, but
that they were chofen at a common Affembly of
the Town {fummoned for that Purpole, which is
the Common Council, to appear for the Com-
monalty, to an{wer and receive cequeiry la ey velt,
and the Authority was adjudged {ufficient. The
Common Counncil,fay they, are but Miniiters of the
City, and the Liberty of the City hath a fpe-
cial Proteétion againft the perfonal Aéts of their
Minifters by the Charter in Pasl 1. E, 3, I
have a Copy of that Charter by me from the
Records in the Tower. The King’s Grant indeed
is, de affenfu Prelatorum, Comitum, Baromum, &5
toties Communitatis Regni tn inftanti Parliamento.
The Confiderations of the Charter are pro mel;-
oratione Civitatis, and for the laudable Services of
the Mayor, Aldermen, and Commonalty, per-
formedzto the King and his Anceftors; bur
the Grant is only Civ, Ciuitatis pradif?, habendum

4 G fiki



594 Proceedings between the King and  Hil. 34 Car. I

fibi & fuccefforib, fuis, The Words of the Grant
are : Quod pro aligua perfonali tranfgreflione vel ju-
dicio perfonali alicujus miniftri ejufdem Civilatis non
capiatur fibertas llius in manwm noffram wvel bhere-
dum noftrorum, nec cufios in eadem Civitate ea occa-
frone deputetur 5 fed bujufmodi Minifter, prout quali~
tas tranfgreffionis requirit, puniatyr. Thele are all
the Words in that Charter, which refer to this
Matter 3 and the fame were granted to them, in
fome former Charters out of Parhiament. This
appears by this Charter in Parliament, that Li-
bertas Civitatis, which is the Franchife or Cor-
poration, had been feized, and might be feized,
tor fome perfonal Mifcarriages of the Minifters;
for it is merely the King’s Grant, that exempts
them from it for the time to come. I do agree,
that every perfonal Mifcarriage of their Minifters
was never any Caufe of Forfetture; but it muft
be Mifcarriages of Omiffion or Commiffion,
which amounted to a Mifgovernment within the
Corporation. As 30 H, 2. Rot. Cl, memb, 5. The
City of London was taken into the King’s Hands,
for not levying a Hue and Cry upon the Death
of Perfons who were flain, Hale Lib. L. fo. 269.
H, 3. memb. 2. "Their Liberty feized for giving
of falfe Judgment in the Huftings, Lib. L. 30q.
Thefe are fufficient to fhew what are the pes/fo-

nalis Tranfgrefio, and perfonale Fudicium intended
to the Charter ; though many the like Inftances

may be produced. Who are the Minifters in-
tended, partly appears by the Charter, but fuller
by other Authorites, vz, Mayor, and Alder-
men, and Sheriffs, who are in that Charter ex-
prefly mentioned. Burt this Chareer did not prove
of any great or long Advantage to the City, in
differing them as to this Privilege from other
Corporations ; for they were met with, either by
exceflive Fines, {et upon their Officers for per-
fonal Defaults, and falfe Judgments; or that it
excufed the City only upon the firft Offence ;
and if again they committed the like Offence,
it was no longer ;| rfonal, but become their Of
fence, becauie they did not dilplace their Offi-
cer to provide againft his reiterated Crimes.
And therefore, as Mr. Solicitor hath thewn, the
Liberty of the City of London was after this
{feized 1nto the King’s Hands for Mifgovernment ;
befides the Punifhment of their Minifters be-
came difficult, becaufe the Offences being com-
mitted in London, the Inquiry of them muft be
by Men of the fame, who favoured thele Offi-
cers, And thercupon, to feitle this Matter, an
A& of Parliament was made by the fame King,
which is in Print. The principal Grounds of
the A&, asthe A& recites, 28 Ed. 3. ¢. 10. were
that the notorious Errors, Defaults, and Milfpri-
fions for Default of good Governance of the
Mayor, Sheriffs, and Aldermen of Laudon,
could not be inquired of, nor found by Men
of the fame City. The Act {ettles the Rule, that
for the firft Default of the Mayor, Sheriffs,
and Aldermen, they fhall forfeit 1000 Marks:;
for the fecond Offence 2000 Marks; and for
the third Defauit, the Franchife and Liberties of
the City fhall be taken into the King’s Hands,
and this for the Defaults of their Minifters;
which is 2 plain Judgment in Parliament, that
the Franchife of Londsn may be forfeited ; and
explains the Charter of the 1ff £4. 3. And to
make the Remedy effeCtual, thefe Defaults are
omitted to be inquired after by the Juries of Fo-
reign Counties; and fo fhut the Door againft

all Pretences for the Charter, 1 Z. 3. and former
Charters. It is enadted, that the Ordinance thall
be held firm and ltable, notwithftanding any
Franchifes, Privileges, or Cuftoms, DBy this Law
the Fines of their Minifters for their firlt and fe-
cond Offences, 1n Breach of good Government,
are alcertained, which by the former Chargers
were at Difcretion; but for the third Omfence of
their Minifters, thewr Franchife might be feized
as before 1 E. 3. and their other Charters might,
for the Offence of Mifgovernment, and from
thence till this Statute for the fecond Offence,
But neither the Charter 1 £. 3. or this Law, did
extend to any outrageous Acts of their Members,
as Breach of their Duty and good Government,
but only to the perfonal Acts of the Mayor,
Sheniffs, and Aldermen, in their feveral Trufts
committed to their Managery. Under this
Law the City of Loudon ftood till 1 H. 4. from
which King the City expefted greater Favours
than ordinary, as having merited them by being
the chief Inftruments of his Promotion to the
Crown; but the manner wherein they were in.
{trumental, [ forbear to mention. Yer from
that King they could obtain no more, as to the
Forfeitures for the perfonal Offences of their Mi-
nifters and Officers, than to be put into equal
Condition with other Ciites and Boroughs, The
Statute, after Recital of 28 Edw. 3. That our
Lord the King confidered the good and lawful
Behaviour of the Mayor, Shenffs, and Alder-
men, and of the Commonalty of Loudon towards
him, and therefore willing to eafe and mitigate
the Penalty aforefaid, by Affent of Lords and
Commons hath ordained and eftablithed, that the
Penalty aforefaid, as well of the rooo and
2000 Marks, and the Seizure of the Franchife,
fhall not be limited in a Certainty ; but the Pe-
nalty in the Cafe fhall be by the Advice and
Difcretion of the Juftices, as other Ciiies and
Boroughs be within this Realm; and thac the
Remnant of the Statutes ftand in their Force:
So that from 1 H, 4. the City of Londsi never
could pretend to any other Exemption from For-
feiture of their Franchile than other Cities and
Boroughs may.

Here 1 crave leave to join {cme other Recerds
to thofe produced by Mr. Solicitor, particularly
relating to the City of London,

2 Pat.Roll, pars 2. memb. 9, The King appoints
Jobn Liord Breaton Cuftos of the City, with Com-
miffion to amerce and punifh the Aldermen
and others of the City, according to their De-

merits.

8 Ed. 2. Memb. 5. dorf. A Writ iffues for the
orderly choofing of the Mayor and Sheriffs, whicl
began then to be tumultuous, and, as the Record
{aith, Quod quidem populaires & plebes, confpiras
tione inter eas habita, difidia innumerague facinora
i difta civitate nodle aieque perpeliantes, conU-
ticlague clandefting in locis privatis facieiles, 108
vocati &I fummoniti, bujufmodi Eleftionibus fe fuf-
mifcent communicationibus & clamoribus, The Writ
recites the Elections to have been per Aldermai-
mos & alios cives diferetiores & potentiores s and
commands that they be {o done, prout in eads
crvitate antiguit® fieri confuevit: otherwife, that the
King would not admit them, when preiented (0
him, or his Exchequer.

14 Ed. 2., pars 2. memb. 22. The King grants
the Office of Mayor, {eized into his Handsat
the Jter in the Tower, 10 Robert Kendall, Juranst

beneplacito. 15 Ed %
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1% Ed. 2. pars 1. memb, 2,  The King firft
rep]'évins to the Aldermen, $heriﬂ's, and Citizens
the Office of Mayor, who prefent to the King
Hamond de Chigwel for the Office, and the King
admits him ;3 and then the King grants.to the Al-
dermen, Sheriffs, and Citizens, the Mayoralty to
hold at the King’s Pieafure,

26 Ed. 2. memb, 5. The King ablolutely re-
ftores to them the Mayoralty, to choofe as before
the Seizure into his Hands,

16 R, 2. pars 1. memb, 28. dorf. A Commil-
fion iffueth to the Duke of Gloncefer, and {everal
Lords and Judges, to inquire of the Defaults of
the Mayor, Aldermen, and Sheriffs, upon the
Seatuee of 28 £d, 3. +

16 R. 2 mzmb. 2. dorfo. The Commiflioners
jat at Eaton, 1n Com. Bucks, and the Mayor,
Sherifls, and Aldermen, were conviéted of feve-
ral Mifcarriages, and the Liberty of the City (by
the Judgment of the Court) feized into the King’s
Hands; and the King (by the Advice of his
Council at #indfor) conftituted Baldwyn Bading-
toit Mayor in the Room of William Venuer, and
two other Sherifis, and 24 Aldermen, to hold
dering the King’s Pleafure; and they all took
their Oaths before the King and his privy Counc:] :
And n that Record the Prior of Chrifft Church was
{fworn an Alderman.

10 R. 2. pars 2. memb. 31.  In the fame Year
the King, at the Interceflion of the Queen, grants
to the Aldermen, Sherifts, and Citizens, that they
might ufe their Franchiles as they did before the
Seizure ;3 but with this Claufe of Reltriétion,
Quonjgue aliter ordinaverimus, Upon which the
City chole Fobun Hend Mayor, and Fobu Shad-
worth and Henry Venner Sheriffs, who were re-
moved the fame Year by the King, and Henry
Dalingrugs appointed Mayor, to hold during the
King’s Plealure,

10 R, 2. pars 1. memb, 36,  The Record af-
higns the Caule, Pro minus difcreta &3 nfufficienti
gubervatione &5 regimine civitalis noflre, 1

20 R, 2. The King makes full Reftitution to
them of their Liberties; in Print, and in the Char-
ter pleaded.

22 H, 6. memb. 25. dorfo.  EleCtions of Mayor
and Sheriff beginning again to be tumulivous, . a
Writ in the nature of that in Edward the Second’s
Time iflued, commanding the Choice to be per
Aldzrmannos, necnon diferetiores diffe civitatis, ad-
buc frecialiter fummonitos, according to the ancient
Cuftom: And after, in £dward the Fourth’s Time,
the Choice was fettled upon the Livery-men by
ACt of Common-council.

So then there can remain no Queftion, but that
the Mayor, Sheriffs, Aldermen, and all the Com-

mons in Council affembled,.may commit Als .

for which .their Franchife may be feized : And
though there may be no real Difference where
all the Commons affemble, and where only a cer-

tain Number ele€ted. by the reft 5 yet I thall not
farther difcufs thar Point at this Time, becaufe .

that Queftion doth not arife upon this Record.

For the Offences wherewith they are charged are
. Contrivance to have drawn on a Demurrer; for
. nothing was dreaded more than an open Exami-
"nation of the Faéts upon a Publick Trial, which

both laid, in the Replicaion, to be committed by
the Mayor, Citizens, and Commonalty.of Loidoir,
by which mutt be intended the whole Body.

. The whole Body plead to it; butin the Re-
joinder they do not traverfe ; and deny they did

the Falts: So that as to the A&ors, it mult be
Intended they are the fame Perfons, who are fued .

2nd defend upon Record; which are all the Mem-
bers of the Corporation,

Your. IIL
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.. Thete aré two Branches of the firft Offence
laid 1n the Replication : .

1. That the Mayor, Citizens, and Commonal-
ty 1n Common Council affembled, did make and
publith a Law for levying of Money.

2. That the Mayor, Citizens, and Commonal-
ty, by Colour of that illegal By-law, did exaét and
levy upon the King’s Subjeéts divers great Sums of
Money,

In the Rejoinder they take it by Proteftation;
that no Act or Fat of the Mayor, Aldermen,
and Common Council, s an Adt or Fact of the
Body Corporate, or Politick 5 which is Proteflatio
Furis, non Faiti, and is that Error I have endea-
voured to refute, that the Aéts of all the Mem-

bers of the Corporation aflembled in Common
Council, are not.the Adts of the Corporation,

But yet by this Proteftation of Martter of Law
they would mfinuate a Not Guilty as to making
of the Law, and {vem afraid to own it, and do
not barefacedly own it. But after they have intitled
themfelves to the Markets, 1n fuch a manner as I
afterwards confider, then they proceed to number
the People, which furely was not done upon any
legal Ground to move your Judgments. Then
fay they, that Time out of Mind there hath been
a Common Council not exceeding 250 Pirions,
eleCted out of the Freemen; but do not fay of
what Number 1t doth confift, nor by whom ele@-
ed, whether by Citizens or Foreigners, by the
Mayor, Aldermen, or by whom cholen, fo as
the Court may judge of the Matter of Law fo
ftrongly proteited, whether they were the Repre-
fentativesof the whole Body, or no, Then they fay,
St William Hooker Mayor, and the Aldermen of

the City, ac communarii, five cives d: Commuii

Concilio ejufdem Crvitatis 5 which may as well be
intended of Mr, Recorder and the Common Ser-

jeant, who are de Communi Concilio civitatis, as of

any other ; for the Perfons are not named, nor is

it faid chey were elected, nor by whom, nor

any Words of Reference to the Cuftom alledged ;
but generally, that they met. in Cominnii Con-
cilio fecundum confueludinem civitatis, not refer-

“ring to the former Cuftorh alledged, But be.

ing met, they made the. By-law for the fe-
veral Sums of Money, to be received for the
Ufe of the Mayor, Citizens, and Commonalty,
Which Rates, and no other, the Mayor, Citizens,
and Commonalty, exegerunt & perceperunt, ac-
cording to the By-law. Qu: quidem Aiins five Or-
dinatio eft eadem Lex {uppofled, by the Replica-
tion, to be made by them the Mayor, Citizens,
and Cemmonalty. And traverfe ad/gre boc, that
any Law was made for Monies of Perfons com-
ing to the Markets aliter vel alio medo than they
had before fet forth, I know thofe learned Gen-
tlemen who (igned this Plea, and the other to the

Charge of the Peurtion, if they could have found

fufficient Matter of Juftification to either, they
would not have {uffered them to appear upon
Record in fuch uncouth Dreflfes ; and therefore

Deficiency of Matter may excufe the Infufficiency
of Pleading ;. for there is Skill fhewed in the

would have fallen very little fhort in both Cafcs,

as to the Aggravation laid 1n the Replication,
Upon this Pleading the Mayor, Citzens, and
Commonalty have confelied, that the By-law was
made for them, and the Monies to be levied for
their Ufe, They have al{o confefled, that by Force
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