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g96 37 The King againfe John Hampden, Ef7; 13 Car. L.

there was a Treaty of Peace between Baliol and
Ed. the Firft, he refufed to acknowledge the S1g-
nory of England; and there the Parhament re-
folves ke fhould rather have a War than lofe this.
So fee Selder upon Fortefene. War in Scotland, not
forecion War, but like to that in #ales ; and fo
was it ever fince held, fince the Conqueft, to be
within the Sigrory of England. By the Statute of
12 E4. 1. and by the Statute of Hen. VIIL 1t ap-
peareth to be within the Fee of Eugland. \ar a-
aainft one another, cannot be calleda foreign Wars;
as in the War to Scotland, Wales, and clfewhere,
which is not meant of foreign Parts; for then 1t
would have been exprefled where, as well as Ga/-
coigne.  And by the Hiftories of thofe Times, we
fhall find there were Armies carricd to no other
Place. Nay, to fhew this elfewhere 15 meant 1n
Engloud, fee the 1 Ed. IIL Parlizment-Roll before
this Parliament. ‘The Scots invaded Englend, as
appears by a Writ of Ed. III. where 1s mention of
an Invafion, and thereupon reguires Aid. If there
be Wars in Gaftsigre, and if occafions to Scoslaid,
and in Exglend too where the Scots are, and this a
defenfive War. Further for the Wars of Scos-
Zand, if that fhould be called a foreign War; 1f the
King thould go thither and make a War, yet by
the Rules of the King’s Council, if a War.n fo-
reign Parts is but to prevent @ War at home, this
War is not foreign, but for Defence.

Another A& made on this Occafion, that the
King wills, 1 £d. 111 ¢ap 5. that no Men hence-
forth fhall be chareed to arm themfelves, other-
wife than formerly in the Kingdom of Zugland;
and not to be compelled to go out of their Coun-
ties, unlefs upon the fudden coming of an Kne-
my, and in cafe of Neceflity, and then to be

done as in Times paft: This Statute coming 1n
the fame Year when the Complaint was made for
carrying Men out of their Counties at thewr own
Charges. -

Here I obferve, that the Subject fhall not go
out of his County, not only at fudden coming of
Enemies, but Lkewife on Neceflity, and both to-
octher. And when 1t 15 faid, it fhall be done as
formerly, it is an Allowance that they had former-
ly been paid.  So then, if this be a ftronger Cafe,
admit here an actual coming of Enemies, nay fud-
den; nay, here is a Necedflity, and the Subject 1s
to o wut of his Country, pio poffe fira, yet he had
his Allowance.

Pethaps i may be asked, why fhould not the
Subjedt pay? Is not the Kingdom 1n Danger? Are
they not to defend ity poffe fuo ¢

They =ic {o in their Counties; and if they go
out, the Law hath provided a Supply. Parlia-
ment-Roll 13 FEd. IIL there wasa Time when
therewere known Fnemies, aCtual Warsin fiance;
" they intended to divert the War by biinging 1t
home to our cwn Doors: The Enemies threatned
much, nay, did much Hurt; yet did not Ed. IIL
command thele Supplies this Way, but called a
Parliament, and there Confideration was had n
Parliament for Supply, and that the Kingdom has
Ships enough, if they were willing ; and this was
in way of Defence.

From all this I concerve that 1t 1s ftrongly in-
ferred that he could not force them: And when
the Lords and Commons did meet, to take Con-
{ideration for the Wars agamit France and Scor-
Jand, the Cominons laid the whole Charge on the
Cinque Ports, they difclim’d to have any thing
todo with 1t.  And for the Land-Service, they

-5
F

faid, let thofeof every County refide there, but no
Charge on the Subject in purfuance of this.  Clex).
19 Ed. UL M. 11, & 14. Doif. The Town of
Bodinin doth fthew the Execution of this Judgment
it being agreed, that the Sea-Towns, and border-
g Shores, fhould look unto it.

I fhall agree, that fome Inland Towns are
bound by Ufe and Tenure, but no otherwife, «
Ed. 3 cap. 1. that the People arc not compelled
to make any Aid out of Parliament; and that
the Aid granted fhall not be drawn into Exam-
ple; and that the Aid granted 15 1ot the Defence
of the Sea.

But it hath been faid, that they are Aids granted
for foreign Wars, for the Wars in Fiance.

True, they were in part granted, fome for the
Wars in France, and part alfo for Defence on this
Side. And where there 15 no Diftinction, why
not ftor the onec as well as the other? It muit, un-
der favour, be concetved for either, or both.
And between this Time of 1y £d4. L and 25 Ed.
I1I. your Lordfhips have heard fiom Mr. 8¢, Fobi,
fome Complaints in Parhament, for charging the
Counties with Hobbellers, and going out of their
Counties, which are not really compleat, only for
Proportion, in regard of their Succefs, but alfo for
the Thing itfelf.

2 Ed. Il M. 21. The Commons pray to be
difcharged of the Guard of the Sea ; and that the
King would keep 1t at his own Charge, This
fhews the Judement of both Houfts, and the
Weight of it is very great: For when there is any
difficult Point concerning the Liberty of the Sub-
ject, 1tis referred by the Judges to the Parliament,
to be there decided 5 of that Reverence 15 the Pa-
lament.

But 1hath been faid, this 15 rather a Matter of
Prayer than Right.

Under favour, the Matter fhews that they claim
m point of Right: Anditis to be fuppofed, that
they would not make {uch an unreafonable Re-
quelt, as to Jay that wholly on the King, if they
of Right ought to do it. ~ And if Words were put
1n a fair Language, 1t was but a fit and humble
Language for fo great a Prince as A4, the Third
was.  But Z2d, the Third gave no Relief: yer that
doth thew the Judgment ot the two Houldes ; and
as there was no granting, fo there was no exprefs
denial. A handfome Prayer, and a handfome An-
fwer. 14 Ed. 1L Parliament-Roll, there it ap-
pears there was a Charge of 25, on all Woolfells,
and this for Defence of the Sea; and in the 1;5th
taken away in the Parliament.

I thall conclude this with the 2 5 of E4, 1T, No
Hobbellers were to go out of their Counties, un-
lefs £y common Confent. __ T'lus Statute is gencral
for Defence; there is no Exception; if an Enemy
do invadae, the Parliament believes the Kingdom
is provided for.

Yea, faith Mr. Sollic.tor, the Subjedt is not
charged to go out of the County, that is, upon,
summons, ad Exercitus 3 for Summons is twofold,
Firft, a Summons ad Exercitum, and then a gene-
ral Summons, By the Summons a4 Exercitum,
only thofe were to go that did hold by Tenure ;
and they fay it 1s enconnter droit, to becharsed out
of their Counties. .

It 15 true, about this time there are fome Re-
cords of 16 and 18 £4. I11. inthe Excheguer, where
Charges are lad on the Subjet for Hobbellers,
and {uch things: Bur you fhall find in the Z».
chequer, that the Money came thence, which was
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fore the Statute ; thefe things were the Grievan-
E::ifmd;lained of. So the Prattice there will not
expound the Statute, for the contrary Practice did
beget the Statute. But the laft of thefe, in 24
% 4. T11. who was an ative Prince, and maintained
Wars, and fo had great O_ccaﬁons for Moneys,
and fo charged the People higher than they would
endure; for which he did afterwards repent, and
defired to be prayed for ; and therefore t!lere were
divers Impofitions on Merchants 5 all which I pafs
over, only this out of the Roll, 50 {fd. IIl. M. 24.
It is the Lord Latimer’s (_?afe, 2 Privy-Counfellor
and Chamberlain to the Klng_; there was a (;om-
plaint in Parhiament againft him for divers things,
whereof one was for laying an Impofition upon
Merchandize. In his Juftification he pleads the
Command of the King ; and for that Particular
he was fentenced, imprifoned, fined and ranfom-
ed; fo careful were they to revive that Law. And
that Sentence of his, 2 Ric. IL made the great
Lords fo unwilling to talk of the Defence wichout

Parliament. | |
And fo I come to that of 2 Ric. II. upon which

I muft infitt, for that it 1s of great Vs’:::ighr_. It
doth appear, as well by the Conlglmt:nn itfelf,
as by Hiftory, that the Realm was 1n great Dan-
ger from feveral Parts 3 as from Fi'f?}fft’, Scotland,
¢Fe. and that the Danger was fo inftant, that
it could not ftay for a Parllamentary Supply :
Therefore the Council of the King were to con-
fider of it, they know not what to advife ; they
meet together, they had no Time to call a Par-
liament; but the Lords, both Temporal and
Spiritual, and Sages of the Realm, confidered
what to do, when the Safety of the Kingdom
laid {fo at the Stake. The Relolution of thefe
Lords and Sages, who were, as I conceive, the
Judges, propler excellentiain, conclude that there
was no way but by Parliament; and all this was
for Defence, and againit an mftant Danger, which
could not expect Summons of Parliament. And
the Lords themfelves rather lend Money out of
their own Purfes, than adventure thatwhich Zatimer
did ; which mdeed was the Ground which made
them wary.

To this there were many Anfwers, yet all will
fall off. ’Tis true, that it is no A& of Parlia-
ment ; yet fuch a Refolution, that had it been
300 Years before, would have done much. The
Weight of this is thus: If this had been a Par-
[lament, there 15 litde doubt whar this Refoly-
tion would have done: For the Matter we have
the Refolution of the Upper Houfe, and how
the Commons would have refolved in a Point of
Liberty, we may eafily conceive. Here we have
the Judges Opintons i point of the Legal Power
of the King, what the King would do, as well
as what he fhould do: And in things of this
Nature, the Judges are the King’s Council.  And
as n the great Council, (the Parliament) they fit
there for Counfel in things that belong to Matters
of Law, fo at this time in this Aflembly, which
was inftead of a Parllament, thefe were not Ieft
out, being beft able to declare the Rule 5 and this
was about two Years after Edwerd the Third’s
$death: he could not then have any other than the
Council of his Grandfather: and of thele their Re-
loition was, that the King could not charge the
Subject out of Parliament : And though it was no
Act of Parliament, yetit had the Honour to be fo

accounted, clie 1t had never been entered upon the
Parliament-Roll,

Vor, 1.
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But 1t 1s faid, by way of Objection, that Ricker:d
the Second was then an Infant. o

True, he was fo, but he had a brave Man for
his Protetor, Fobn of Gannty and he had doubts
lefs a felect Council, and they were as fearful as
might be, that nothing flould be done that might
wrong the King in his Prerogative.

It is true, they had a Power of doing things by
Parliament, yer that was no A& to reftrain the
King, but an A& of Neceflity: the King was an
Infant, and therefore it was requifite, that during
his Minority nothing fhould be done but in Par
liament, efpecially that concerned the Kmgdom ;
which was not a ufurping of the Regal Power,
but a provident Care of the Kingdom and him : and
they do proteft in that Roll againft Incroachments

upon the Royal Power ; and to fay that is gond,
which 1s to an ill intent, is a frrange Conftrudtion.

They fay that this Confultation was for fore:cn
Wars s for that Bref and Calais were in danger,
and to be provided for: and for foreion Wars, it
1s agreed the Kingdom could not be charged.

To this I anfver, admit a Mixture of Wars,
yet every one lnoks home firft; we have a Care
of our felves firll : but they would have made no
fuch difference if the Debate had been for both.
However, the Lords conclude the King cannot
charge without Parliament,

But I cannot leave this Objection, but fhall give
a particular Anfwer.  Tho’ Breff and Celais misht
be m danger, yet that was no part of this Con-
fultation, for it is faid in thar Confultation, that in
a former Parliament, fufficient Provifion was
made for them. True, they were in danger, but
provided for in Parliament before ; and that which
clears all, under favour, there is not a Word i
that Confultation, but is merely for the Defence,
and no Relation to a foreign War.

L end this King’s Reign with the § and g Ric. I,
Rot. 10, where is a Confultation with Sobn of
. . JS
Gaunt for foreign Wars, and others mixed toge-
ther : it appears the Subject is not chargeable out

of Parliament,

And fo I come to Henry the Fourth’s Time. 2
Hen. 1V. hath been urged, and an Anfwer given to
{feveral Commiffions ftor Galais, and for the De-
fence : there was then a Complaint, and a Defire
that thofe Commiflions might be recalled. *Tis
true, we find not this granted exprelly; but as
no Grant, fo no Denial; and as we take ir, it
was granted.  This Time of Hewry the Fourth
did yield many Inftances that the King cannot
charge, tho’ for the publick Defence. T fhall re-
member a Record which the other Day I vouched.
Par. Rol. 13 Hewn. IV. M. 43. it was upon an.
Altion of the Cafe which we find in the Books,
11 Hen IV. which was pleaded in 13 Hen. IV. there
was an Office of Meafurage erefted and granted,
and a Fee granted in it, this was complained
of in Parliament: Firff, an A&ion was begun
at Law 11, and in 13 Hen. IV, 2 Complaint in
Parliament ; and they complain thar ‘this was
agamnft the Statute, that no Taxes nor Taillages
fhould be laid upon the Subjeét ; and the Anfwer
is, Let the Statute be obferved. This Ufe I make
of 1t ; this doth not only thew the Confeflion of
the thing, that this ought not to be laid, but that
this Statute, De Tallagio non concedends, was to be
a Statute : and this Statute was not for Aids that
come to the King in particular, but againt any
Charge laid by the King upon the Subje&, tho’ it
be pro bono publico 5 and upon the Record, the
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Judgment was delivered fo, becaufe fomat in pie-
sudicinin Populi.

I fhall remember, the Grants of Tonnage and
Poundage to Hew. IV. and the Grants ufually to
him were temporary and upon occafion, and not
for Life, until afterwards ; and in his Time they
were for the Defence of the Sea and Kingdom :
and it was granted upon Condition, that it fhould
be confefled it was granted of Loan, and not of
Right. 9 Hen. IV. M. 16. and 11 Hen IV, M. 45.
and 13 [Hen. 1V. ML 10. which is the fulleft ; they
make a Proteftation 1t fhall not be drawn 1mnto
Example ; yet all that time were imminent Dan-
gers.

But 1t was faid, we cannot fhew that purely, and
fimply, and folely, it was ever granted, but with
a Mixture of other things, as that of Tenths and
Fifteenths.

But the Parliament was fo wary, that they did
fever them, and lay the Tenths and Fifteenths by
themfclves, and Tonnage and Poundage by it-
felf ; for tho’ they are the fame Adts, yet upon
the Matter they are feveral,

I am now come to Heuiy the Fifth’s Time, and
for him there is not much, buc hke Hewy IV,
Parliament Roll, 1 Heir, V. M. 17. a Grant of
Tonnage and Poundage for the Defence of the
Realm, and Safe-guard of the Sea, with a Pro-
teftation that they fhould not be charged for
the time to come, I think after this ume we
find no more Proceftations or Grants upon Con-
dition.

But that which I argue from thefe Grants made
in this manner 3 1s, Sure it was the Opinion of the
Parltament, that they were not bound, and the
King by his Acceptance doth acknowledge fo much:
No Landlord accepts that from the Tenant as a
Gift, which he may command as a Duty; and to
take it on Terms fo advantageous for the Subject,
and not only give an Acquittance for it, but put 1t
on Record as in point of Right.

But here is an Afirmation of the Commons;
and tho’ they cainnot make a Law, yet that which
they do, and the King accepts, fhall be of a ftrong
Proot.

Again it is true, you fhall not charge the Sub-
et with Tonnage and Poundage without Parha-
ment; but thall not the Subjet be charged ano-
ther way. |

To what end would that Proteftation have
ferved, that the King fthould do i1t another way ¢
And it is all one, if the Commons bear the charge
of Defence, whether they bear i1t by Tonnage and
Poundage, or otherwife 5 for that which falls on
the Particular, falls on the other. To charge them
thus, were as if the King fhould fay, tho’ I cannot
charge you this way by Tonnage and Poundage,
yet I will charge you another way.

In the time of Henry the Sixth there’s ittle.

I come next to the Time of Edw. IV, wherein,
tho’ there is not much upon Statute, yet there is a
Speech of his that fhews muchof this. 7 Ed.1V.
Porl. Roll 1. there was a Speech made and cited 3
the King firft protefts, which was not immediately
upon his coming to the Crown, that he will live
of his own, and not charge the Commons but in
Cafes extraordinary, and thofe Burdens too fhould
be fecundum morein Magoruin 5 and that he hopes
they will be as tender of, and kind to him as to
his Predecefiors, faying that he would lay no Charge
upon them, but in extraordinary things.

2

8. The King agaixft John Hampden, Ef7; 13Carl.

This fhews, that what was granted by the Com-
mons, tho” upon extraordinary Occalion, was not
out of Duty, but out of Tendernefs; and this
was a good while after his Vi€tory, and could not
upon the Matter be called a Brokage. And this
falls not under the Anfwer of Mr. Sollicitor, that
Money was borrowed of the poor Men, and rea-
fon that they fhould be paid again,

But thofe Loans were by way of Commiffion,
and not to fome poor Men, but they did concern
the general.  And tho’ Rich. III. had Reafon to
bring in good Laws, becaule of the Defet of his

-Tile, yet my Lord of St Albaxs called it a kind

of Brokage to get the Peoples Good Will; yet,
however, this muft be a Declaration of beth Houles
of Parliament ; and 1t was not fo much oflerzd by
Rich. 1I. but becaufe Edw. IV, had made many
Borrowings.

I come now to Heury the Seventh’s Time; that
which hath been prefled, is the 1o Hen VIL ¢, 11.
Provifion that the King’s Servants that were to at-
tend upon him in the Wars out of the Countics,
thould be paid; then if they were to have ir,
then @ fortiors, they that were not to attend. This
thews that the King is to be at the Charge, and
not the Subjett,

The Anfwer is, this extends to foreign Wars,
and then no Reafon bue that they fhould be paid ;
and fo will not ferve our Turn.

It there be fuch a Difference between Foreign
and Home Wars, why do not the Aés of Parlia-
ment make a Difference? the Words are general
and cxtend to Wars out of the Realm and in the
Realm 3 and where the Laws do not diftinguifh,
neither, I hope, will your Lordthips.

Now I come to Hen, VIII. who was as unwilling
to beg, as powerful to command. 13 Hen, VIII.
cap 20. the King defires for fome Neceflity of Go-
vernment, and againit an inftant Occafion, to have
Power to make a Proclamation for Government,
and to do 1t under Penalties. A Law {tafonable
for that time. tho’ it continued in £4.VI1.’s Time.
As he would have Liberty, which he could not
have without Parliament, to lay thefe kind of Pe-
naltics on Men; fo the Parliament was as careful
to give him no Liberty to lay any Charge upon
their Eftates, Lands, or Goods. So as, tho’ for
the natural Government they leave him a Power to
lay Penalties upon others; yet to lay any thing up-
on their Goods, that which 1s wewn €& tuum, he
had no Liberty, which is a Declaration of the O-
pinion of the Parliament, that by the Common
Law he could not Zo it.

But in the Preamble cf the A& it 1s faid, that
there is fome intimation of the Power of the King,
if he will ; and upon that Preamble indeed Corwef
would have built the Royal Power of the King.
But Cotwel was miftaken, and had his Reward.

It is true, there is {fomething in the A that
{fpeaketh of the Regal Power in Neceffity, but not
abfolute 5 and that too came in by the penning of
it on the King’s Side. And 21 Hen VIIL your Lord-
fhips knpw his Power, ind how he was not to be
refifted i fmall things. If he could pull down
thofe Abbeys, what could he not do? Therefore
1t was not for them to queftion with the King upon
the penning of his Preamble, but a Dutifulnefs
in them to conform themfelves. And when there
was Provifion enough made againft that 1 the
Act afterwards, 1t had been a Weaknefs of the
Houle fo to do. ‘

Yea,



1637, Scacc.
Yea, the A& was that the King could riot

charge the Lands nor Goods 3 but there 1s no fuch

thing in our Cale, _ 3 L

It is true, there is no immediate Charge laid up-
on the Lands or Goods, but in Subftance and Con-
fequence there is a Charge. It s all one to me in
Subftance, where my Life and Beneht 1s the fame
in cither Way. And if lam taxed fecunoum fra-
tuin & faculrates, I muft pay the Money out of my
Eftate ; and in the penning of an ‘A& non lttigatuy
de werbis fed de inzentione.  And 1f I am chasged
and pay not, my Goods are taken away and fold 3
{o it is all one to me, as if 1t had been Jawd upon my
Goods.

For the times cf 4 VI Queen Mary and
Quees Llizaberhy and s ki daplty l?’int:_a; Faiies,

hialt put my Obfervacon of 2l e 1,60 one:
I I]Ihi -1‘,,{)[ LT L]Jr‘.lr}ﬂ [hu.: 20 Nt P\U”S fOI’
thele four; fow Statuces were Ivewy, yetin cevery
onc of thefe s oiored Gne zick o Parhament,
which 18 & flronger Prers e any of tole
which have Lrea urgeldy asd fuch iveof as Goth
only com. hutire to the Deiinee of the Kingdom,
in cafe of extraordinary Lhfonce, mocafe of Ne-
ccility, and I cale of iilﬂ*ifiiﬂll. Al this avifedh
out of the Configeration ¢f the peniing o the
Statute of Fonnage and Potndage, 1 the begin-
ning of evary of their Reigns.  The Act that 1
mention, 1s 1 Fec. where it 15 fuid 1o this Effe&,
that there may be Timws of Nece - .y where Trea-
fure is not to be wanting; a.u it Is unfit the
Trealury fhould be unprovided at any time upon
neceffary Occafions 3 and thercore they grant un-
to the King Tonnage and Poundage, but how?
Not for quid pro que, not merely for Defence,
but towards the Detence of the Kingdom. Then
by the Judgment of the Parliament this being
not granted formerly, but towards this Defence,
and towards his great Charges: therefore, by that,
the Charge by the Laws ought to lie upon the
King,

Now, my Lords, if the King were not bound
to the Defence of the Kingdom, whether or no
would he accept it on thefe Terms ; and whether
1t fecms not more than probable, that in cafe of
Neceffity the Charge may not be laid on the Sub-
jelt. 1 Ed. VL Cap. 13. Maiie Cap. 18, 1 Eliz.
Cap. 19. 1. Fac. Cap. 33. are the {everal grants of
Tonnage and Poundage.,

I conclude this Pare with the Times of his Ma-
jefty that now 15, which in the point of Defence
have been ftronger and greater than before, both
n point of Laws, and in matter of Example, I
take my beginning in this upon that Parliament 3
Car. upon the Petition of Right, and his Majefty’s
Anfwer and Judgments to that are fomething
home.,

The Commiffion of Loans and Benevolence,
the Neceftity of the Time did require an inflant
Supply ; and it appears by the Commiffion, that
there was a Neceflity which could not ftay for a
Supply another way, and your Lordfhips know
what was done in this, This Commiffion was
not to borrow of a few, but it was general, with
an cqual and proportionable Weight; and this,
as 1t appears, was for the Defence of the King-
clom.

It hath been faid, that mention is made of
fupply for the Palatinate, and to fend Aids to
Deimark,

True, it is {o; but that of the Palatinate, and
that of Dewmaik, do upon the matter concern us 3
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forthat War being upon our Refolutions, there viag
a kind of Ingagement laid upon us.

In that Comnuffion, there appears more than 2
poflible Danger to the Kingdom ; there was a Ne-
cellity, yet this was Iaid down, it held not; and
in purfuance thercof there was an Order, whereof
we have a Copy; it is in the Exchequer moved
by the King’s Attorney for ftaying the Proceedings
for Money fpent about Loans, which was by his
Mayefty’s gracious Command, wherein his Majefty
did prevent the Commaons defire,
~ The Peninon goes on, that there were Soldiers
billeted 1 feveral Parts, and there was a Charge
and this was after a late forcign War, an Enemy
then known and declared 5 there was a Neceflity
for inftant Defence, and to ftand upon our Guard ;
the Enemy might in a fhort time have been upon
our Coafts: yer your Lordthips know what was
faic to that.

And as the Petition fooks back to thofe things
that are taken off their Hands, fo it looks forward
and provides, that no fuch things thould be taken
hereafter by the Power of the King alone, altho’
upon mateer of Neceffity,  And all this was a Pe-
tion not of Favour merely, but in point of Right,
according to our Lawsand Statutes, which are
the Statute 25 Ed. 1. the Stawute de Tallagio non
concedendo, and Magia Charta the eround of all,
And to all thefe his Majefly promifeth fuch things
fhould be done no more.  And they not content
with this, his Majefty gives this Anfwer, Soiz droit
fait.

I cannot leave this great Strength thus, but
bring it home to this very Cafe.  The Subftance
of this Petition being for charging of the Subjeét
out of Parliament by the Royal Powers when this
Petition had pafied the Lower Houfe, it came o
the Lords; and upon fome Motion, there was a
Propofition of a Saving to be putin the End of
the Petition, Saving the Scv :reiun’s Power, which
his Majelty is intrufted with for the Defence of the
Kingdom. All this your Lordfhips know, that
after feveral Conferences, in the Conclufion the
Petition pafled without any Saving,

My Lords, upon what Reafon this Saving was
left out, your Lordthips may fee by the Record;
which your Lordthips and the reft of the Houfe
beft know, and whether upon this Reafon or
not. |

That the Laws the Petition went on, whether
the Saving would ftand with thofe Laws.

My Lords, it appears that the firft Anf{wer was,
that the Laws fhould be put in Execution ; vet in
the Clofe there 1s put in a Saving of the Preroga-
tive, but this Anfwer did not fatisfy ; and there-
fore there was a general Anfwer, Soit droit fait.
But now what was granted by the laft Anfwer more
than by the former, only that the Law was left
more abfolute ? '

As to that Commiffion of Advice for confide-
ration of Means to raife Supplies, and it was for
Defence, and-a neceffary Defence, and that did
not bear delays, that Commiflion was laid down by
his Majefty ; yet in that there was no more than
this Confideration, how Supplies might inftantly
be rafed, which could not indure delays by Im-
pofitions or otherwife, that is ftill lawful ways.
If there had been any to lay a Charge on the Sub-
je¢t by way of Loan, then that Commiffion had
not been excepted againft; yet his Majefty was
pleafed to lay down this upon the defire of the

Houle,
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T conclude with that which I conceive to be the
Judgment of both Houfesin point. It is the Judg-
ment of both Houfes againft the Sermon touched
upon by Mr. 8t. Fobn, which I fhall prefs as far as
it will be applicable to our Cafe.

The Sermon was to fhew the Power of the King
in cafe of Necellity to lay a Charge on the Sub-
ject without a Parliament.  When this came 1nto
the Lower Houfe, this was the main and princi-
pal Charge, I fay not the fole Charge. When itcame
into the Upper Houlfe, there 1t was prefled againit
that Divine by the King’s Council; and it appears
by the Journals of the Upper Houle, that the
Crime was, that he fhould thew the King’s Power
to charge the Subjeét without Parliament. It
appears by the faid Journals, that the Doctor’s ex-
cufe was, that he meant nothing but to fhew
what Kings might do in extreme Neceflity of Dan-
oer. And your Lordfhips may read 1n his Ser-
mon, that he {pcaks of Neceflity, not attending
the flow Motion of Parliamentary Advice; fo that
it is pinched on extreme Neceflity: but neither
one Excufe nor the other did ferve his turn, The
Offence 1s acknowledged, Submiifion made m
both Houfes, and the Scrmon called tin by Procla-
mation.

Ay, bue faith Mr. Sollicitor, this Sentence was
for other Matters.

T fay not, bur that the Sentence was for this
thing alone: there were other things, but they were
only by the by ; only occafioned by this, Now
how far this Cafe comes to our Cale, I leave to
your Lordfhips Judgments.

Mr. Holborne’s Fourth Days Aigument 1
the Exchequer-Chamber, on the bebalf of
Mr. Hampden, before all the fudges.

May it pleafe your Loraflips,

Have thus far gone on in my Proof from Rea-

fon, Books, Cales and Authorities, all being of
higheft Nature, that 15, by the Laws of Euglaind ;
that the King cannot charge his Subjefts without
their Confent in Parliament, tho’ 1t be pro bons
publico, or for Cale of Neceflity. It now remaineth
that T offer, what either the Practice hath ever been
in the beft Times, and the contrary Practice de-
cried from time to time,

In this I thall do a Work of Supererogation. It
is not matetial what the Practice is, 1if the Laws
be once fettled. A Law once made, over-ruleth
all Praétice afterwards, And asa Law is Law be-
fore Praétice, fo itis Law againft Praftice: yet be-
caufe Practice may be an Expofitor of Law, efpe-
cially where the Words may {eem general, I fhall
thew from Age to Age, that the Subjeéls without
their Confent could not be charged.

From the Practice of the Kings themfelves,
even in all Ages, that on extraordinary QOcca-
fions they have reforted unto Parliaments; and
when they could not do good by that, they have
made many Borrowings, as appears by the Parlia-
ment-Rells,.  What other Courfes they  have
taken, your Lordthips have heard upon the for-
mer Argument. And when the King received
thefe Supplies, it came voluntarily, and with Pro-
teftation, that thofe things fhould not be drawn
into Example,

3%, The King againft John Hampden, £/7;
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I fhall go now to the Prattice of the Subjedts
Part. Firfty I{hall go as Ingh as the Saxons Time.
That of Danegelt did begin by a common Con-
fent: and in the very Laws in My, Lawbert, icis
faid Statutuin off.  Tho’ it always did not fignify a
Statute, yet when 1€ was written by one that knew
the Laws, and wit of the Laws, it mult be fo
taken.  T#lbuiicafis faith, as it was the A& of the
King, fo it was the Pention of the Commons;
Statutuin ¢ff @ Regibus, (il the King. It is {tranee
in that time of Libcfied, when Danerelt was o
greatand common as it was, the Subjedt being,
ealily drawn unto 1t, that the King fhould not
ask 1t, when he might have it for asking.  Buc
tlus Deicgelt being ratfed by Etholred upon emer-
gent Occations, as 1t was not like to be always,
fo the Provifion was not for all Thimes., Afie
him came 1 fome of the Danifb Kings, and they
continued the Dawegelt,  And what became of
thote that werc the ColleGors of the Daucgels be-
tween Litbelred and the Confeffor, doth appear in
Huntingdon, and how the Peopic did decry it in
general; then 1t was laid down ## graviffinum, as
appears 1 fagnlphas.

Ediward the Confefior he laid it down, At the
Conqueft, full they go on with the Dawcgelr. It
was part of the Terms made by the People with
feveral Kings, that 1t thould be laid down, and
Kang Stepben did promufe to layir down tho’ not-
withitanding they did now and then take it up. In
Hen. 11 "Time yet fuill more Complaints, and that
was lett out of the Charter of King Fsl.

The Ufe ot all this 1s, That tho’ there were a
Practice under pretence for Defence of the King-
dom, yet the People did decryic; it was not fuch
a Pradtice as could bring in a Law.

When Dawegelt was thus laid down for the time
of King Fobn, Hen. IIl. and E4. 1. in which times
Practice for Shipping will not be material, for in
all thole times the very Shipping idelf was de-
cried. Parl’ 25 Ed. 1. there the very Charges of
the Subjetts for Shipping were the Complaing, the
Complaint is the thing I am upon.  After the 25
Ed. 1. and the Statute de Tallagio non concediinds,
the courfe of thele Proceedings did alter; for be-
fore in 24 he f{ent forth Writs under a great -
nalty, and 29 Ed. I. M. 10. he contradls for his
Ships, and they go at his Charges.  P. 76, Ed. 1.
Rot. 35. Reginald de Grey when the Scats entered
the Kingdom, he was commanded to bring Sea-
men out of their Counties, and he durlt not with-

out Money ; and thereupon he had Moncy out of
the Exchequer.

But the Anfwer was, this was for Scot/aind.

For that no doubt this War was at Home, for
in the 26 the Scots had entered the Kingdom.  Br-
Trin. 32 Ed. 1. Rot. 11.

I come now to £d. II's Time, there is not much
againft us, but forus. This I fhall obforve, that
the firll Writ that went out was g F4. II. It is
true, a Mandainus went ont for Shipping, and a-
ganft an Enemy, and for Defence of the King-
dom, but how ? Not a Adandesis firmiter iijun-
gentes, nor fub pana forisfolluie; but o Menda-
s rogantes, and the means of compelling guae-
niis bonorem noftruin s Salvationei veltram dili gilis.
S0 you fee how the Courle of the Law altered in
that time,

I come to Ed. IIL. for I will but touch upon
every Time, and offer but one Thing to thew the
Practice in it. AsIfind a Statute in the begin-

ning
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ning of his Reign, concerx}ing Provifion made for
Wars, fo I find an Execution. Rot. Sco. 1 Ed. 111
M. 8. there went out two Writs, and they were
concerning raifing of Shipping, and in refpect of
the Scots entering that Year. Thisis that I putit
for, to fhew that upon that Occalon 1 Ed, I1I.
Soldiers were paid, altho’ for the Wars 1n Scotland.
It doth recite that the Scots had entered the Land
that Year, and did make further Prcparatiorf . and
if they could not have their Peace on their own
Terms, they would proceed. Coufideratis etianr
periculis, for it was in artictlo neceflitatisy he
giveth a Command that there fhould be Ships,
but it is a Mand:mus rogantes, nothing ar all by
Compulfion or Forfeiture in the Wit Sicut hoito-
e noffrwin. It appears by the Wnt, thar he
faid, he fent Moncy at that time for the Victuals
for the Soldiers; and this very Writ was pro
Salvatione Regaiy and that we could not be fafe
without Shipping ; and this was in a pure and 1n-

nocent Time, |
I will not fay, thatin all the Actions of Ed. I1I.

he never broke this Rule: your Lordfhips know
what Wars he had, and what Neceffities, and
what thofe Neceffities brought him to; but he
was fo far from juftifying of himfelf, as it appears
by Daniel’s Hiftory, that he fent to the Arch-
bithop of Canterbury, to pray for him, and de-
fired the People not to think ill of him for laying
thofe Charges upon them in Cafe of Necefity.
12 Ed, 1IL Ret’ Alw’. Your Lordfhips thall fee
upon that Acknowledgment, how he began to
alter his Courfe.  Parliament Roll, 13 Ed. 111, tho’
he laid Charges before now, he calls a Parliament,
and defires Supplics for Shipping that way; and
that Acknowledgment r2, will anfwer home that
famous Year of 10 Ed. IIL

Next, my Lords, to fhew the decrying of the
Pcople in this time of Shipping itfelf, in the
Rolls of 21 and 51 Ed. I. there the People faid
they were not to bear the Charge; fo 1t was no
Praltice, for the Commons did decry it. That
for Hobbellers, they were at the Charge of the
County before 253 but that they were complained
of i Parliament, wherein the Satute of 25 £d. 111
was made.  But all that [ aim at in this is, what-
cver the contrary Practice was, to out-ballance 1t
by the contrary Opinton, and Claim of the King-
dom; and the Practice I hope fhall not be able to
make 1t Law,

I come now to the Time of Richard 11, for his
Time I fhall remember but one, 77. 7. Ric, I1. M.
15. de cointiibucido ad Cuflodiam Maris, thereis a
Recital of Dancgelt 5 and that the Subfidies that
the King had were not fufficient, and therefore
commanded an Aid, but to do it grasuiter,

I do obferve, that all Ship-Writs do end in the
Time of Ed. III. one or two perhaps may be af-
ter, and therefore I do end with the Praice of
thofe Times ; but from thofe Times downwards
to Hen. VIII. this was offered, and not denied.
"That there are feveral Records, how the Kings of
Lngland, both at Sea and Land, did bear the
Charge of Defence 3 and all the Anfiver was, that

1t doth not appear how the King doth raife the
Monies.

For the Time of Hen. IV, 2 Hen. IV. Parlia-
ment-Roll. A Complaint of the Commons, of a
Commuflion for building of Galleys for Defence:
And their Complaint was, that it was done with-
out Confent of Parliament, which ought not to be
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done, and this Commuffion is repealed. This fhews
the decrying of the Subjeét, and that the Pradice
hath been, that the Defence was at the Charge of
the King,

I have thus finifhed the Negative Part of the
Argument, that the Subjet is not compelled to
find Shipping for Defence at their own Charge,

Next for the pofitive Part, that the Charge
both tn Cales ordinary and extraordinary lics on
the King, and that by the Common-Law; and
;hat the King hath Provifion and Confideration
or 1t.

My Lords, for Provifions regularly, whatfo-
ever Eftate is in the King in the Politick Capa-
city, i1s in him as Rex, and not in him in his
natural Capacity ;5 and what is in him fo, is for the
Benefit of the Kingdom : and that hath ever been
the Ground of the Acts of Refumption, and fome
of Refumption made by Hewn. VIL where Lands
were aliened by him, he made a Refumption ;
and thofe many Privileges that the King hath in
him, are as Rex in his Politick Capacity, Al
which Cales are put together in Cakin’s Cafe in
the 4th Report, and not only in Euglend, but in
all Chriftendom : All Eftates in Princes are held
for the Benefit of the Kingdom, as well as for
themfelves ; and that is not denied by King Fzines
in his Anfwer to Perioy; he would have it ab{o-
lutely to be to that purpofe, Al that is to the
Advantage and Honour of the King, is for the Be-
nefit of the Kingdom.

My Lords, from the Confideration of the In-
tereft of the Kingdom in the Eftate of the Prince,
the Parliaments have fo often offered their Service
to the King : And the Parliament in former Times
did require a Hand in the naming of a Treafurcr,
they called 1t antiguus Mos.  And 1t was 5 Ed. III.
in a Parliament, but repealed 15 Ed. III. And
for antient Lands of the Crown they were not de-
vifable out for that Reafon; and that none fhould
buy the Land of the Crown, for it was not aliena-
ble 1n that Time.

My Lords, in the Form of our Government,
the King 1n the Suppofition of the Laws had all
thefe, By the Books cited by Mr. §7. Fobw, all
were 1n the Crown, and being fo, they were for the
Service of the Kingdom; and that 1s the Reafon
that all Land 1s held 1immediately or mediately of
the King. Asa Lord of 2 Manor, when he hath
a Circuit of Ground, he lets one Part to one Man
to plow in Kmghts-Service, and part he keeps for
him{elf. So the King when all was in him, he
difpofed of fome for the Service of the Kingdom.
Hence arteth the Tenures originally. As they
kept in therr Hands Palaces and Demefn, {o for
publick Service they made diftribution of certain
Lands for publick Defence; fome by Knights-
Service, fome by Scutage, fome by Cornage, and
fome {or Caftle-guard and Grand Serjeanty, all for
the Service of the Kingdom; and Tenures per
Baronagizm, which was aneminent Service, as ap-
pears by the Books of the Knights Fee. Petty
Serjeanty for meaner Offices, and Grand Serjeanty
for greater Offices. |

Divers Lands were given to find Ships, as in
Dooinfday-Book, befides the Cinque-Ports, which
were to find a certain Number; and fo fome In-
land Towns-did find Ships, but how? As by Te-
nure, notgenerally as Subjeéts. And tho’ Mr. §z.
Fobn did urge one or two Precedents by way of

Example, yet he faid not there were no more.
Mr.
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M. Sollicitor did give an Anfiver, thatall thofe
came out of the Eftate, what was that Charge to
the Publicks

It is true, if the King had thar for himfelf ori-
oinally, he faid well; but if it wasin him origt-
nally pro Regio as well as for himfelf, then 1t 1s
otherwile,

Bur it hath been faid. what arc a few Men, or
onc Ship ! |

But it appears in Dosinfday-Book, the King hath
a great Navy.  There were fixey thoufand Knights
Fees in the Conqueror’s Time; and tho’ divers
Serjeanties are turned into Rents, yet the Revenue
is the fame. I fhew it for this, that there was a
Provifion made in the Inftitution of our Frame of
Government, but for the guarding of the Sea more
particulrly.

The King for the guarding of the Seas hath all
the natural Profits thereof; as all great Fifhes,
Whales, Sturgeons, &¢. and all other Profits of
the Sea, if the King would take them; and fo
Letters of Marque: and tho’ fome of them are
got into the Subjefts Hands, yer ongmally they
did belong to the King.  So the old Cuttoms by
the Common Law; stiqua confuetudo @ and o
holdeth Sir Fobn Davies in the Cuftoms of Jreland.
So Prizes and Impofitions are for the Defence of
the Sva. So Tonnage and Pouncage, which
was originally granted for ordinary, but often-
times upon emergent COccalions it appears It Wwas
granted piro Salvatisie Regni, and not granted a-
mongft other thinge, but by itlelf.  Bue mn latter
Times, when it was fettled upon the Prince for
Life, then it was for extraorcdimary Defence, and
to have Money in readinefs for an inftant Occa-
fion : for it is faid, in the very Grant to King
Fames, that the King muft not be without Mo-
ney ; and thercfore, towards his Charges upon an
inftant he muft have it. And tho’ it was granted
on particular Occafions, yet that is enough that 1t
was granted on great Occafions; and this was
oranted out of their Love to m. The Words
of the A& 1 Fec. {peak of a fudden Invalion;
now whether this is by Sea or Land, 1t i1s ge-
neral.

My Lords, I fhall now upon the whole obferve
what I have made good, either upon thofe general
Statutes, that the King fhall lay no Charge, or
rather by the Books, that the King cannot charge
for little things; or upon the Prattice of Times,
where in every Time the King hath been at the
Charge, and when it hath been on the Subje®
they have decried it.  IHow you, my Lords, be-
licve it in point of Right, I leave it to your Judg-
nICHLS,

My Lords, I fhall go on to the Anfwer of Mr.
Sollicitor ; I have made a Reply to all his Anfivers
to our pofitive Part, It remains I fhould offer an
Anferto his politive Part.

Firft, 1fhall give a general Anfwer to his whole
Argument; for if the Cafe be, as we conceive 1t
is, that the Point of Salus Regini is not now in
queftion, the Argument will fall off.

How far Salus Regniisin the Cafe, notwithftand-
ing, I fhall argue over, and examine the nature of
his Proofs. |

1 am fure he had none from Parliament, either
A& or Declaration of both Houfes 5 what there 1s,
is againft him. The Anfwer of the’ King, with
the Judgment of both Houles, 1s 2 main thing in
point of Right. I did not receive any legal mate-
rial Record, but that of the Abbot of Robert/-

2
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ridge, not any Book-Cafes in Point, where it 1s

faid the King fhall chargs, but the Books 135 Ed.
IV. Ihallanfwer thefe Fuft, Pradtice next, and
Reafons Iaft.

To begin with the Cale of the Abbot of Redertf-
bridge, which was opened by both Sides. It was
25 £d. 1. the Abbot had Land agilled ad Cuffod:-
o Maris 3 and in an Action brought, the Abbot
pleads that he had found a Hotfe for the fame
Land. Here is an Argument, that the Abbot
doth admit that the King might agiflt ad Caffed’
Mayiis : now if that Admittars e in this Cale fhould
be of any Authority to alter your Judgments, 1
fhall leave it.  The Abbot’s Couniel did no more
than a difcreet Counfel would have done.  If an
Adtion be brought for Words, and it appears the
A&ion will not lie, what then? If the Abbot had
a Plea that he was agifted to find a Horle, what
Reafon had he to put himfelt on matter of Law
with the King? So the Authority can be nothing
againft us; and at the beft the Cafe did reft there,
and went no further.

For the Book-Cafe, 13 £4. IV. where 1t 15 faid,
that the King can lay a Charge, that Book is
with reference to Toll; and fuch things arc no-
thing to our main Cafe 5 ana that Book will prove
ftrongeft againft the King. The mam Cafe was
concerning a new Office of Mealurage erelted with
a Fee, this was pie bono publics, yet an Action
brought ; 1t began in 11 L. IV, then cometh the
arliament 1n 13, and this was complained of to
be againft the Statutes, that provide that no Taxes
fhould be lmd.  The Anfwer s, Let the Statute
be obferved.

To the Cafe of Toll, which for common Ne-
ceflicy to maintain Traffick, and becaufe there
muft be a Power in fome Body, and without a Fee
not poffible to maintain the Charge, it 15 allowed
it may be done by the King: but in our Cafe here
is no comnion Neceflity, here 1s a thing that may
feldom or neverhappen.  The ground of granting
Toll is this, becaule 1t 1s pre bono publico s yet if
not for common Neceflity, the King could not
co 1t.

Next, the Toll 15 not {o much a Charge, 1t is
quid pro quo : in the sth Report it 15 faid there,
that it is no Charge for the Benefit in the thing
itfelf will quit the Charge.

Again, Toll 1s but iuter wminiinum, this of

Weight 5 and tho’ an Argument will hold 4 i~
aori ad mmajns 1 the Negative, becaufe a Man can-
not do a lefs, thercfore not a greater, but not in Af-
firmatives, Dbecaufe he can lay thofe, therefore
oreater, son fequitir.
. Next, for Toll; no Man 1s forced to pay Toll,
becavde no Man 1s compelled to come to the Mar-
kers 1f he will come voluntarily and receive the
Benefit, then there is Reafon he fhould pay it 5 but
this 1z not our Cafe.

Laftly, The Law doth allow in this Neceflity,
in cafe of Toll, to the King a Power to grant, yet
the Law doth not leave tae King abfolute Judge of
the grantum: For 1f the Toll be not proportiona-
ble to the Benefit, the Patent is to be avoided, as
in cafe of a Fine uncertain. Now, my Lords, in
our Cafe here is no Judge of the Proportion but the
King; fo the Argument is thus:

If the Law admit not the King to charge but in
common Neceflity, then not in Cafes that may

happen but feldom or never; if not in fmall thirgs,
then not 1n greater,

I come
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I come now fto Prattice : And for Praftice,

where there 1s no Qpiqiox}, either _for Records or
Books to watrant 1t, 1t IS fomething weak, efpe-
cially when there 1s no urgent Occalion.

For the Pra&ice, I fhall give this general Anfwer:
If T can fatisfy your Lordfhips by Authorities of
Parliament, how the Law ﬂ::mdet_h; the contrary
Prattice, either before or _after, is not material ;
and for that, I muft leave it to your Lordfhips.

Your Lordthips have heard us read the Words of

the Aéts of Parliament, and explain our Meaning;
thereon, and we have brought them hon'.m to our
Cafe - It will be hard to make an Exception if the
oeneral.

A%;Jlf Tny Lords, the Practice, 1t confifts of two
Parts.  Firft, Arrays of Mcn. S:ecaudfy, Of ShlP-
ping, and for Shipping ; {Zﬁ Navibus congregandis,
or municadis and inveniendis.

For Pradtice of Arrays, I fhall lay them by,
and give them a general Anfwer: for there were
very few if any that went from the Beginning of
Rich. 11 but only to {ee if they be armed, Ej’"
promptiy and that is made by the Statute of }/in-
cheffer, It is one thing to {ce that _they be armed
and in readinefs; and another thing, at whofe
Charge they fhall go: that appears not out of
thofe Arrays. There 1s no doubt but the Subjedt,

on the Statute of Finchefier, ought to be ready
with Arms, and in his County to make Deﬁ:ncc.;
and upon Occafion he ought to go out of .lus
County, but at whofc Charge, that1s the Queftion.
And if thofe Writs of Array were the fame with
the Commiffions now to the Lieutenant, yet I know
not how ; this is my Argument in the Cafe : and
{o your Lordfhips fee that a great Number of the
Arrays falls off this way. |

But if Arrays had been, and at the Subjedls
Charge, yet againft the Statate; I leave it to your
Lordihips to judge, how far Prattice fhall be an
Argument, ‘ |

But for Shipping, for Writs de szw&zzj_fa?fgre-

andis, thofe are nothing ; for the Matter is, whe-
ther they fhall be paid before they go, and many
of thz Ship-Writs are of that Nature. No doubt
but the King may command ad congregandas Na-
205, to ufe them upon occafion 3 but the Matter
is, at whofe Charge they fhall be. And for all
the Writs that are to find Ships, I hope thofe
Wiits are not concluding,

My Lords, for thofe Writs that are fumptibus
propriis 5 a Wiit, and no more, withour Execu-
tion, is not a Prafice fufficient to make a Law, no
more than a common Evidence, when to prove
Right by Ufage. Now whether or no they have
fhewed a general Execution, by obeying and deing
it at their own Charge, or Money levied upon
them, I leave it to your Lordfhips; Iiee no Proof.
It may be, fuch Writs might be 3 but that there
was an Execution of them®at their own Charge, or
Money levied on them, we fee no fuch thing.
And if Writs were to find Shipping in thefe Times,
it is like the Moncys were returned by the Counties,
and fo the Receipt might fhew it, efpecrally if In-
land Counties, where nothing could be hac from
them but Money.

But, my Lords, to examine on thofe Grounds,
whereby a2 Praftice muft make a Law: If this
charge be within the Words of the Law, no
Practice can take this out of the way of Excep-
tion. The Practice muft either thew that was the
Common Law, and fo Generalis Confuetudo, or

muft declare the Meaning of a Statute by con-
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ftant Confent ; which muft be of thofe that could
confent, and thofe which did not exprefs a Dif-
aflent.

We are now upor Inquiry as on Pra&ice, tho’
the King cannot generally lay a Charge, yet whe-
ther he can do 1t in this Cafe, to make an Excep-
tion of Law ; it muft be done by Ufe and Practice;
as to make a Law, Praice doth not make Com-
mon Law, but as it is a Proof of common Con-
fent: for all Laws are made two ways.

Firft, By exprefs Confent of Parliament: Or,
Secondly, By Ufe, from Time to Time, wherehy
it doth appear this was excepted, and the Ufe be-
cometh a Common Law: So as fill, if an Ufe
doth make a Law, fuch Ufe it muft be as doth
prove a tacit Confent,

Next, as the Ufe muft bind the Kingdom, fo
it muft be general over all the Kingdom ; it is not
enough to be at fome times and feldom, but it

molt be femper cadern.  And, Laftly, It muft be
reafonable,

I fhall examine on thefe Rules, for thefe are
undoubted Rules to examine a Law by, the Writs
of Hen 1. Ed. 1. and E4. IIL In all thefe Times
the Practice, as to this, will not make a Law;
here will be no Proof of a Confent.

Firft, For Hen, 111, to 28 Ed. 1. here the Sub-
je&, as before the Complaints, which begot the
Charter of King Fobn, was upon the Charges im-
pofed on the Subjets; fo afterwards, untl the
25 Bd. 1. the Law of the Liberty of the Subjet
was not fettled: For tho’ King Fobr did grant his
Charter, yet the Pope did difpenfe with him, and
he broke it, and fo it refted till g Hen. 11 So all
this time the Subjelts of England were undet
Power ; and what in that Time he might do by
Durefs, was not by Confent.

Then, g Hen. III. he made a Charter, yet from
time to time he broke it, tho® he defired to be ex:
communicated if he did it; and fo it refted unsil
25 Ed. I and then with much ado was gotten a
Confirmatio Chartaruimn : yet this fatisfied not at all,
Till 28 Ed. 1. Mag. Chart. not obferved. I could
fhew divers Cafes point-blank againft thefe.

The Statute 28 Ed. 1. faith exprefly, that this
Charter was not obferved ; and it was once a Pu-
nifhment for thofe that were the Breakers thercof.
Now when Aéts of Parliament declare that the
Law of the Liberty of Eugland was not obferved,
I fhall not need to thew any Record how it was
broken: So that all the Praice in Hen. IIL’s
Time, tho’ much, yet that will not ferve the Turn;
for that Government was more of Force than
Law.

But for that of Hen. II’s Time, I fhall give a
further Anfwer ; the very Courts of Juftice were
fhut up, then it was iz flagrante Belly.

And for Ed. 1’s Time, all the main ones confi-
derable were immediately before the making of
that Statute ; 1f rightly apprehended, they did par-
ticularly cccafion that Statute 5 fo the Subject did
deny it, and it is a Dif-affent.

After 28 Ed. I, little confiderable 3 and Edw. L
when he made 28 Ed. I. when the Charters were
confirmed, yet he had his Salve Fure Corone,
which did not pleafe the Subject: And afterwards,
notwithftanding he made fome Grants in Parlia-
ment, yet fometimes he did revoke. Your Lord-
fhips know what a great Renunciation he made ;
but as fome of our Hiftorians obferve, when he
had Occafions for Moneys he did grant, but other-
wife did not ; fo that in all his Time the Subjects
' - did
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did not confent, but as much as they could, did
dif-affent ; and in the 25th, you fec how the Prac-
tice did alter for commanding of Ships.

Next for Ed4. I1. for his Time, we fec how he
went. In the Beginning of his Reign he fends
but a Mandamus Rogantes. In the End of s
Reign, whether his Government was more of
Law than Power, I leave to your Lordilups;
that little Pra&ice that way, if it doth come home,
is not fufficient to make a Law, who was under
Will. |
" Next for E4. IIL for him in his beft Times; you
{ee how he went, he laid not the Charge on the
Subject at the fuft; afterwards there 1s no Age
wherein there were fo many Complaints as i his
Time, from the firft to the laft: and not only in
this of Shipping, which, as often as it was, there
was ftill Complaint, but in Impofitions on Mer-
chants, whereupon Lotrd Latimer was impriloned :
fo that in point of Charge, the Subjeét did in-
force him upon it in time of Neceflity. So that
i thofe Times the Practice will not be any Argu-
ment againit us.

That of 10 Ed. III. he confefled that he had
laid too heavy Charges on the Subjedt, and did
afk Forgivenefs ; {0 here was no Confent, but a
feveral Diffent by their {everal Complaints. And
if I take off thefe three Kings Reigns, 1 take off
all the force of Practice concerning Shipping ; for
from that time afterwards you will find very little,
for what cometh afterwards is but for Matters of
Arrays. _

The next Thing is, that every Practice that
muft bring in a Law, muft be conftant and con-
tinual, fo long together as may bring 1t into 2
Culton:. |

Now out of what your Lord{hips have heard,
if you conceive in the Times of thoie three Kings,
that they had one way and the Subjet another,
then there is no conftant Practice to lay it on the
Subje&ts : And for Arrays, I conceive them to be
no part of the Cafe. ‘ |

And for the next; if Practice make a Law, 1t
muft be general through the whole Kingdom ; for
+hat is our Cafe, we are 1n an Inland County; and
obferve how few Writs we have that went over the
whole Kingdom: Nay, have you any that proveth
it indeed ? That they went to fome Inland Coun-
ties it is true, but that they went to all throughout
the Kingdom, you fhew not, o

Now if you will have a Practice to bringin a
Law, you mut not bring your Practice by pieces;
at one ume in one part, and at another time In
another vart: for thatin one part of the Inland
Countics alone will not be jultitiable, for that was
to lay a Charge on the one, for the Maintenance of
the whole 5 and that is againft Reafon, and the
Reafon of this Writ. So to charge the whole
Kingdom, you muft fhew they went over the
whole Kingdom, and were obeyed by the :ﬁ]lole
Kingdom 5 for Obedience 1n fome Parts, will not
bind all, {o once or twice will not do 1t 3 for the
Writs that have been produced, many of them

went to the Sea Towns only. |

Next, my Lords, admit" that the Praftice had
been coaftant from King Fobi's Time down to
Hen. 11Vs, fo to this Day ; under favour, as the
Cafe ftandeth, your Lordfhips could not find fuch
o Pracice as could now introduce a Law. The
Cuftom, which muft be of a Manor, you muft
not fhew the Beginning of it, that within Time of

Memory the Thing was not fo. True, it the Time
2

had been long, and I cannot thew when it hath not
been, that 1s Time out of mind. |

To examine this upon the Rule ; it hath been
faid, that from the Time of Hen. II. Danegelt was
taken : True, it was taken, de faflo, bur not 4z

jure.  The Subjedt was not at that Time charged

both with Danegelt and Shipping too. Then our
Courfe of charging the Subject to find Shipping,
nuft begin fince that Time.

But peradventure it will be faid, as Sir Henry
Spelinan in his Gloffary, that when Danegelt went
down, this other came in. And peradventure it
will be faid, this 1s enough to fhew this begun,
tho” but in Memory 5 then it is but to fee upon
what Warrant of Law this begun.

It Danegelt had not been legal, then this to come
in inftead of that which was not legal is not {ufb-
cient. Now for Dawegelt it was not legal, and
fo fallit Fundamentum : if it had been legal,
yet not fo purfued i the Courfe as is legal,
fo that there s no Ground for it on Right or
Wrong,.

That Danegelt, when it went, it went over all
the Kingdom, and in a proportionable way to all ;
yet thefe Writs for Shipping were commenly 1o
the Sca-Towns, and but fome times to fume In-
land Towns. It Dauegelt were on the Land, and
certain, this is on the Perfon, and uncertain; this
refpects both Lands and Goods, the other not.
There 1s no fuch Affurance of equal charging in
this, or in the other, if Danegelt had been legal ;
yet whether this coming in lieu of Dauegelt, being
of a far different Nature, be legal, I leave it to
your Lordfhips Judgments.

Next to examine it upon another Reafon, upon
the Reafon of the Prattice. If the Praftice went
over the whole Kingdom from time to time, there
was the more Equality; but if the Practice went
over the Kingdom, but by degrees fometimes to
one part, fometimes to another, tho’ over all the
Kingdom at Times, yet this is not fufficient to
make a Law, For that A& which is unreafonable
in 1tfelf, and not agreeable to Juftice, will never
make a Law; for a Law will never arife out of
an Act illegal.  Now, my Lords, when a Charge
1s laid upon Parts of the Kingdom, which the
Whole thould bear, it is unreafonable. I will not
deny, but in Manors, where you are to have a
Cuftom, {ometimes on one Piece, and fometimes
on another 5 this may be good, though it goes not
over the whole Manor; becaufe in this A& there
15 nothing againft Juftice, for here one Man doth
not bear the Charae for the whole 3 but *tis other-
wile in our Cafe,

My Lords, I fhall go further ; as for the Inland
Towns, {o for the Sea-Towns, we do not find a
general Practice of all Sea-Towns together, fome-
timnes to one, {fometimes to another ; if any to all,
yet not to all oftentimes, |

My Lords, admitting Arrays would be material
in this Cafe, as I conceive they will not; yet under
favour they will be no Precedent for the defending
of the Sea, the Cafe do:h differ.

For though the King be Lord both of Sea and
Land, and hath in them both the fole Dominion s
yet in the Sea he hath the whole Property, and
in 2 manner all the confiderable Profit and Privi-
lege ; the Subject hath but the Paffage of the Sea,
and the Minima to take Fifh, not confiderable in
point of Benefit: But for the Land, that is our
own, and the Land of the Kingdom is the Houfe
of the Kingdom. As for the Charge of the

| Land
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T.and to find Shipping, there will be i great deal
of difference between Sea-Towns and Inland
Towns : As thofe that live in Sea-Towns are in
more Danger from the Sea, fo they have more
Profit and Privileges ; and that is the Reafon that
in the Parliament 13:Ed. 1. the Sea-Towns
thould do it in regard of their Profit and Pri-

Coes,
vlllfnd for the Command to find Ships; ‘the pofi-
tive Law is to make thofe to find Ships which
are charecable, as your Sea-Towns; and for In-
land Towns to Gnd Arms ; becaufe both are not
fitted alike, there 1s no RE:?.{:GH that t!ley fhould
be charged alike.  Upon this Reafon is the Cale
of Beverly put before 2 Ric. 11 where the Com-
plaint 1s, that they ate charged for Shipping, be-
ing a dry Town ; they fay they were charged -
debits. 10Fd 111, Shorebam, they plead they ne-
ver found Arms, but Shipping, and a good Dif-
charge. And in Mat. Paris, upon Wars with
France, the Sea-Towns complain, and defire Help ;
{o that the Burden lics on them if onany. My
Lords, I have gone over in a general Way, as }Vcll
as I can, and endeavour’d to anfwer tht Practice ;
to have gone over all In particular x}fould have re-
quired longer Time than your Lordfhips can fpare.

The Reafons now only reft to be examined ;
for if no full Authority, nor fuficient Practice,
Reafon alone will not argue againft a fundamental
Rule : for we are not now to examine on Rea-
fon what is fit, and what not, but to fee what is
the Truth.

The felt is, that Salus Populi fuprema Lex :
the Queftion 1s not what we are to do by Neceffi-
ty, but what is the pofitive Law of the Land ?
The Queftion muft now be as before; What
Power s in the King, and did our Forefathers in
that Time of Peace and Government leave in the
Crown, not in Cafe of Neceflity and publick
Danger ; when with them, Salus Populi was Su-
prema Lex, and upon that they did ground the
Rule of Government? In this Cafe, whether or
no, 1n their Confideration, they did conceive for
the publick Good, to leave the Power in the King
or not, to lay a Charge on the People ; there the
Rule came 1, Salus Reipublice Suprema Lex :
And that which they looked on moft, was the
Benefit of the Multitude. So that now, my
Lords, 1t 1s not t6 dipute, whether it be better
or worfe, but chat 1t was. .

And to fhew there was no fuch great Neceffity
as can countervail the Poffibility of Prejudice the
other way: If there do come fuch a Danger,
then the Subject 1s at that tme under a Law of
Prefervation of Lite ; and all which makes the
Subjet as willing to obey, as to fubmit to Go-
vernment in the Creation. This Law is of an
higher Iorce than any pofitive Law can be,

But admut that this ceafe n this Cafe, and all
politive Laws of Property yield to the Law of
Neceffity ; yet I admit nothing, tho’ I might ad-
mit much, and not prejudice the Cafe.

‘Tho’ no pofitive Law doth charge, yet 1n cafe
of mmminent Danger, if I fhould fay my private
Property is become publick, it is no Mifchief, for
fo 1t 15 in fome Cafes: for in this Time of im-
munent Danger, the King and Subje@s are under
a Law of abfolute Neceffity, and publick Safety.
In all human Reafon, when the Danger 13 in
Proximia_potentia, we may prevent it; thus if
another Man’s Houfe be on Fire, mine may be

pulled down o ftop it: fo that we may fee by
Vor. 1.

in the Cafe of Ship-Money.

£8%
what Grounds we do go 1 czfe 6f dbfolute Ne-
ceflity. It the King doth command any thing
concerning the Property of Goods, in refpedt of
Danger, the Execution may not be by any . pofi-
tive Law merely, which in fuch Cifes do ceafe
n- furore Bell 5 tor thofe are atted by Forrmalities,
and inter Arima filent Legés.  And in thefe Cafes,
as the King may command my Property, {fo may
the Subject command the Property of another :
The Books-are fo, 8 &4, IV. for hindering the
Landing of an Enemy, Bulwarks may be built
on my Land without Confent. So the Power is
not only in the King in thefe Cafes of Neceffity,
but in the Subject : and the Books fay not that the
Power 1s only in the King, but I can do ir, and
the Law of Neceffity 1s the Warrant, |

Then, my Lords, it reftech confiderable in this
Cafe, what fhall be faid to be 2 Time of Neceflity.
I fpeak full by way of Admittance, for I grant
nothing,

It muft be in a Danger now aéting, or iz Proxi-
ma Potentia 5 as I'ire, tho’ not burning, yet ready
to burn : that 1s, there muft be a War, furor Belli.
Note, That when the King makes Proclamation of
War, or the King s in the Field : and that indeed
was not Mr. §¢. Joun’s Meaning, it was taken fur-
ther than he meant it.

It muft be in fuch a Danger, when this Power
1s of Necellity to be ufed; as in cafe of Fire ; there
muft not only be Fear of Fire, for one Houfe
muft be firlt actually on Fire;, before the Houfe
can be pulled down, but withal fuch a Danger;
that 1f this be not pulled down, the other will be
loft : And as in cafe of an Enemy; a Subje; out
of Fear of an Enemy, cannot build a Bulwark o
another Man’s Land; but wheh he is a coming, So
that none of thele Cafes will match ours.

The Property yieldeth not in Fear of Danger ;
but fuch a Danger, as Help muft come in #unc ant
nunguam. '1'his Time 1s not when the King will
think there s Occafion to exert this Power; as i
the Cafe in §8. Tho’ the Queen and State did
command the burning of thoft Goods and Pro-
vilions, if an Iinemy landed ; which was a lawful
Command, and juftihable to be done, fo they did
land 3 but could not command them to burn their
Corn before an Enemy did come.

Your Lordfhips know the King may command
in cafe of Danger the Deftruction of all Suburbs,
rather than an Enemy fhould come in them: But
if there be a Fear only of Wars, if the King thould
command it, how far that is juftifiable, I leave it
to your Lordfhips Judgments. All this Difference
appears out of the Cafe of the Gravefend Barge,
Duffeild’s Cafe, 12 Fac. If there be a Storm, or
a Leak in a Skip, that the Danger be a&tual, it is

juftifiable for the Mafter to throw out the Goods ;

butif he fees a Cloud arife, and out of Fear of
a Stormy he threw out the Goods, I doubt on
a Jury which way this will go with the Barge-
man ; but if a Storm do come, or a Leak
fpring 1, in that Cafe the Bargeman may do
it. So you fee upon what Law my Property
yieldeth.

That Pofition generally taken, as it is faid;
may be of a great deal of Confequence ; for it
doth not reft there, folely upon yielding of the
Laws of Property : for all politive Laws do ceafe
m that Danger ; then the pofitive Laws of my
Liberty and Perfon alfo do ceafe,

Now, whether or no you conceive all Laws -
of Liberty and Perfon ceafe in this time of Dan-

4 F ger,
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ger, when the Danger was but conceived and not
aftual, that I leave to your Lordfhips Judgments.
And if that Rule be general, then why not the
other ¢ )

So we may fee the difference from our Cale;
for in that Cafe there is no manner of lofs to the
Subject, for he fhall kave Allowance for lus
Lofs, or make Suit to the Parliament, and they
can recompenfe him; for what is taken for the
publick Goed is bur borrowed. As 1 Cale of
Shipping, if my Goods be caflt out to fave the
Ship, every one of the Ship is to bear a Share;
fo mn our Cafe, either the King muft do it, or the
Parliament : {o there is no Prejudice.

So upon the whole, my Anfwer is, admit the
Rule of Safus popali fuprema Lex 5 yet the, Law
of Pra&ice doth not yicld, till there be an actual
Enemy, or flagrans Bellui. It is not cnough that
there be but an Apprehenfion.

There were divers other Reafons urged, (but
thofe two of Salus populi fupreita Lex, and of
private Property muft yield to publick Safety)
were the two Raticnes cogentes 5 the other were but
a pari & a fimili 3 and all thofe I thall pals over
which were only for Convenience, as the granting
of Toll, or a Corporaticn to make Ordinance for
the Good of the Corporation : all thefe will not
come home in the manner. My Lords, in all
thefe Cades @ sincre ad majus non valet, negativum
valel.

But there are only two Reafons urged, which
require an Anfwer: The Trult that the Laws put
in the King in greater Matters, viz. the fhutting
of the Ports; and the Dot Royal of Wars and
Peace.

For the fhutting of the Ports, there 1s more dif-
ference in point of Prejudice of the King than the
Subje®. The King cannot thut the Ports but to
his own Prejudice.  Again, the fhutung of the
Ports without caufe of Neceflity, the King hath
the Lofs as well as we 3 for by that he lofeth his
Cuftoms, and by fhutting them he can gain no-
thing at all.  And befides, there 1s no Law at all
that hinders him from that. But there 1s a Law
faith, that he {hall not tax the Subject without
Confent in Parliament,

The next 1s the Disit Royal of Wars and Peace.
It 1s one thing to fay, the King can make War
and Peacc ; another thing to fay, he can charge.
In War and Peace the King 1s equally charged
with the Subje, nay more; and for thofe things
there are no great Reafons, but that m the firlt
Form of Government they might be well {uffered.
For that Caufe touching the King’s Power over
Coinage, there was a Neceflity to counterpoife the
like thing m another State ; in that Cafe the King
lofeth, and we lofe.  The King may difpenfe with
_Penal Statutes, and make them as none. Doth
any Laws fay he ihall not do 1t? The Reafon dif-
fereth 1n that Cafe ; there 1s a common Neceflity
that there fhould be a Power in fomebody, for
Ats of Parliament are but Leges temporis. It is
one thing for the King to have Power in point
of Favour, and another thing in point of Charge ;
{o in cale of Pardon, there 1s no hurt if he doth
pardon, God forbid that hefhould not have Power
to thew Mercy.

My Lords, there are mn the Cafe two Points
more which I fhall move, Whether or no, admit
the King could command the Subjects to find

Ships, he can give Power to the Sheriffs to make -

)
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the Affefiment a5 in the Wnie? The Ground is
upon this, that in all Cafes of peiitick Charges the
Law takes an cfpecial Care to make an Lquality.
In Parliaments of old, they were always careful to
make Provifion that way, as upon Fifteenths and
Subfidies.  And 1n Danegel! they went fuch a way,
as there could be no Inequality ; they went by
taxing of Idides. Now if the Law doth make
this a legal Way of charging, 1t allows the like
Way for Affeflment that 1s allowed in other Cafes,
fuch a Way as wherein there can be no Inconve-

niency. Now how a Shenff hath that Knowledge

to lay 1t on Mens Eftates and Lands, I cannot
tell.

My Lords, not to lcave a Power in the King
to lay an arbitrary Charge, but i the Shenft to
lay more or lefs on any Man 5 tho’ the Law may
truft the King, yet 1t is a Queftion, whether it will
eruft the Sherift.

Nay, Iafk if the Shenff' be an Officer of Law
in this Cafe; yet the King may command any
Man as well.  Afleflinents are vfually made by
others, and not fo much by the Sheritf, So I do
conceive that this 1s a Thing that doth properly
belong not to the Sherift, ke 1s not an Odicer
fworn, and 1t refteth not only in the Shenff, but
the Under-Sheriff.  So that it the Law doth truft
the King, yet whether- or no this be the way to
charge it, 1leave it to your Lordthips Judgments.
If a Hundred be charged, they have Ways t lay
it on themlclves proportionably,

The next Thing is this; admit a Levy may be
well made, whether the Moncy thus paid may
be brought 1nto the Kxcheguer by a Sei. Ia. 1 do
think that this 1s the firt Writ chat cver was of
this kind, Ido not find 1t regularly,

My Lords, Ithmk it 1s hard to find where there
15 a Wit that commands and prefcribes the manner
of Levy. It not only gives you Power to levy,
but fets the way of Levying, by Impoficion, by
Diftrefs, by Scliing ; for my part I know no Cafe
can match it

The Firft Day's Argument of Sir John
Banks, Kwight, his Majefly's Attorney-
General, on bebalf of his Majefty; be-
Jore all the TFudges in the Exchequer-
Chamber, 1 the grear Cafe of Ship-
Money.

May it pleafe your Lovafbips,

Here was a §ci. Fo. brought againft M.

Haspden, and divers others, to fthew Caufe
why thofe Sums of Money affeffed upon them by
the Shenff' of Bucks thould nor be paid and an-
fwered 5 it beareth Tefte the 22d of May, 13 Car.
and a Sciri Feei returned.

Mr. Hampden demandeth Oyer of the Original
Wiit 4 Aug. 11 Car. and of the Ceriiorari, and
the Mittimus, and of their {everal Returns. The
Wit 4 Aug. which went out to provide a Ship of
450 Tons, with Victuals, Men, Ammunition,
&gc. that Writ giveth Power to the Sheriff to
make an Affeffiment upon the County, and giveth
Power of Diftrefs and Imprifonment in cafe of Non-
payment. He demandeth Oyer of the Certiorari,
which confifts of two Parts; the one to certify
the Sums affeffed, the other to certify the Names
of the Defaulters. And the Names of thofe that
made Defaults were returned, and Mr. Hampder

among(t
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amongft others. He dﬂt‘h d_cmand‘ Oyer of the
Mittimus, which doth recite the Tenor of the firflt
Writ. ~ _
Upon Oyer of all thef:e,'both of thr:z Writ 4
Ang. of the Certiorart, Mittis, and Sez. Fa. and
their feveral Returns, Mr. Hempden hath demurred
in Law.

The Cafe that rifeth upon the Record is thus.
The King is Lord of the Sea (for that is part
of the Record) the Seas arc infefted by Pirates
and Turks, which commit Depredations, and take
Goods and Merchandizes, both of the King’s
Subjects and others that trafiick here, and carry
them away into Captivity. There 1s Preparation
of Shipping and imminent Danger, for fo the Wit
reciteth : A Danger that the King’s Dominion of

the Sea thould be loft, or at leaft dimintfhed.

There was a further Danger, that Salus Reg. periclr-
tabainr, whether in this Cale the King pro defenfione
Reg’ tuitione Maiis, ferilale nbditor’ &3 falva
condutione Navina, may command his Subjetts per
totai Angliom, by Writ under the Great Seal, to
provide Ships at their own Charge and Cofl 3 and
this do, when the King in his own Judgment con-
ceiveth fuch a Danger, as doth neceflarily require
that Aid ? That under favour 1s the Queltion upon
the Record.

There is in this Record, whercof your Lord-
thips are Judges, four Writs. Firlt, That of 4
Aug. 11 Car. which gocth out of the Chancery,
for fetting forth this Ship of 450 Tons. Sccondly,
the Certiorari o Martij 12 Car. Thirdly, the
Mistimus 5 Maif 13 Car.  And Fourthly, that of
the 22 Meij 13 Car. which is the S¢i. [a.

The Second and the Fourth ‘Writ, which 1s
the Certiorari and Sci. Fa. they are returnable.
The Firft and the Third Writ, which is the Wit
4 Aug. and the Mittiius, they have no Returns s
but they give Command, and require Iixccution
fhall be done, prout de jure, € fecunduin confie-
tudinein Reg’ Auglice fieri confueit,

The Fuft Writ, which is the Ground of this
Bufinefs, 1t ftandeth upon two Parts: A Pream-
ble, and the Body of the Writ.  The Preamble
that containeth 3 Firft, a Dirction 3 and Second-
Iy, the Cauies and Motives of the iffuing of this
Writ. The Body conwmineth Six Parts,  Furt,
the Direétion that is to the Sherff of the County

of Bucks, nec nor unto the Bailiids and Burgefles of

the Borough of Buctzighanz, and Mayor and Bur-
ocflzs of Chipprag-H-iccoio, alias Wiccornb, and pio-
bis Foiinibus ot all the County.  Secondly, the
Motives and Reafons mducing this Wint, -which
are nine m Number, 1. Quie Pirate & Maris
Graffatores, &c. That thete commit Spoils and
Depredations by Sea, and take the Goods of the
King’s Subjects. 2. Becanie they carry the King’s
Subjects into miferable Caprivity, 3. Becaufe of the
Preparation of Shipping that 1s made wudique to in-
feft the Coalts. 4. Quia pericula innmivent, &c. s.
Quia pro defeafione Reg. taitione Maris, &c. 6.
Quia pro debellatione quorand’ boflivin fatagenr, &c.
. Quia Progenitores noftii Roges dnglie dig® Maris
tesiporibus, &cc. 8. Quia cius defeifoinis, &e. g
T e moft prevalent, Quia boc per legein 3 confue-
fudinem Anglie, &c. The Body of the Writ con-
tains alfo feveral Mandates to the Sheriffs and
Head Officers, gutod fide & legiancia, &c. & ficut
aes &3 howoron moffruim diligitis,  'T'he Mandates
are fix. 1. To provide a Ship of 450 Tons
. Wﬂl‘[f manned and furnithed with Provifion, and
oL. I
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that was to be'in readinefs by the firlt of Masch,
to continue for the Space of fix and twenty: Weeks,
ad proficifeenduim cum Navibus ugfris, &c. * pio
witione Maris, &c. 2; That the Shérffs and
Head Officers meet within thirty Days, and fet
down what fhall be taxed upon the Incérporate
Towns. 3. A Command to the Head Officers of
thofe Incorporate Towns, that within their Bali-
wick they make an Affeffiment upon particular
Perfons, and compel them to pay the fame. 4.
A Power to the Sheriffs to affefs all the reft with-
in the County, justs fatwin &F facultates. 5. A
Command for the levying of thefe Sums by Dif-
trefs, &F quos rebelles invenerds to dmprifon their
Perfons. 6. That no Part of this Sum colleéted
{hall be converted to any private Ufe ; but if
any Money fhall be remaining, it thould be paid
inier folveindos.

My Lords, the Realons exprefied in this Writ
might juftly fansfy any Man’s Judgment without
further Argument; but I fhall clearly manifeft
there 1s no Claufe or Practice by this Writ, but
s verified by many Records, and is fecundum Le-
gem &5 Confuetudinem Anglie.

The Queftion that is made, is of a high tran-
{cendent Nature ; 1t concerneth the King, both in
his ordmary and abfolute Power. Whether the
King in thole Cafes, where he in his Royal Judg-
ment fhall conceive a Neceffity for the Defence
of the Realm, may command Ships in this kind ;
whether by his Royal Power he may do 1t, or
muft require the Aid per comumne Concilium in the
Parliament.  And I conceive his Majefty may do
it, not only by his Kingly Prerogative, but Fure
Majeftatis.

This Power 1s not only #uter Prerogative Regis,

fed imter Fura fummae Majeftatis. 1 find by many
Records, that thefe Writs have iffued out in all
Succeflion of Times; in the Times of the Saxous
before the Congueft: But I never find that this
Power was judicially queftioned m any Court
at Weftininfter betore now. -1 find Queftions made
touching Afleffments, whether they have been
equal, touching the Levying, whether within the
Warrant of the Office ; touching the Difcharging
of fome, by rcafon of a Grant of Exemption ;
but to queftion the main Power, whether the
Kinz by his Royal Power might command this
for the Defence of himfelf and the Kingdom,
was never difputed before now. But his gracious
Majefty, who hath declared himfelf, that he will
rule his People according to his Laws, for the
Satisfaction of the People, and to clear his Juftice
and Judgment, does {uffer thefe Writs to go forth,
to which Mr. Hampden hath demurred, and to
be queftioned in this legal Way to be determined
by your Lordfhips, to which I hope you will give a
clear Ind. .
. My Pofition fhall be thus, That the King, as
he is King of England, tro defenfione Reg’ tuitione
Mearis, &c. when his Majefty in his Royal Judg-
ment conceiveth it a Time of fuch Danger, as doth
neceflarily require the Aid commanded in this
Writ, that he may command and compel his Sub-
je&s per totam Angliam to fet forth Ships with Men
and Ammunition and double Equipage ; and this
may be done, as well by the King’s Writ under
the Great Seal, as by Confent in Parliament.

For the Proof of this Pofition, I fhall reduce
what I have to fay to thefe Heads. Firlt, That
this Power is znter Fura fumme Majeftatis, innate
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in the Perfon of an abfolrte King, and in the
Perfons of the Kings of England. That this Pow-
er is fo inherent in the King

’s Perfon, 1t 1 no;

derived from the People, but referve
gytow?c fiave Laws firft began.
And that

ing when
iKnmtgLis Cafe PI:?JC King is fole Judge of
the Danger, and how this Danger 15 10 be pre-
vented and avoided : this 1s my firft Ground.

The Second 1s this, that the Regal Power 1s
not confined to.the Poliuck Advice, that the
King muit be in Catbedra fitung in Parliament ;
but that it hath been always done, either per ipjum
Regem, aut per Regem &5 Conciliom, ant per Dovn-
ros [uos, aut per Regerms, when he fhall pleafe to
call a Confultation of Merchants and Portimen
experienced In the Service. |

My Lords, I fhall prefent unto your Lordfhips,
that this Power is fo mherent in the King, that
during the Time of Parliament, and in thofe Years
when Parliaments were fitting, thefe Writs iffued
out by 2 Regal Power, without any Aid or Power
from Parliament; and that Advice was not thought
neceffary in former I'imes. _

2. [ thall alfo thew unto your Lordfhips, that
this Power is implied out of the Sovereign’s Ti-
tles given unto him by the Common Laws of
England.

1. And alfo I fhall infift upon Precedents ; and
herein I fhall defire your Lordfhips to take nouce
that thefe Writs have not iffue out at the firft
any fudden Advice ; bur that there was a grear
Search made : Firft, by my Predecefior Mr. Ny,
a Man of great Learning and profound Judgment ;
other Searches made by the King's Couniel and
fome others; and 2 great Number of Records
were confidered of marturely before thefe Writs
iffued : fo nothing was done upon the fudden ; and
we that are of the King’s Counfel, did think it fit
that moft of thefe Records fhould be cited in the
firft Argument by Mr. Sollicitor, to the end that
the Counfel at the Bar might give an Anfwer to
them in their Reply : many more have been added
by Mr. Sollicitor, anc many more fhall cite which
have not been remember’d.

My Lords, in the vouching of thefe Re-
cords, I fhall obferve eight Things. (1.) That the
Records we infift upon, are not grounded up-
on any private Cuftom, or upon any Charter,
or upon any Covenants, but upon the Lzws of
the Land ; and there is not in any of thefe Records
any Reciral that thefe Writs went out upon any of
thefe Grounds.

(2.) Thatin 2ll Ages before the C_onqu:ft, and
in the Time of Hilliam 1. that thele Wnts have
ilued per ipfum Regem, per Regem & Concilinm,
and did not iffue upon any Advice of Parha-

ment. ..
(3.} That thefe Records and Writs were fent

out, not in cafe of Haimibal ad Portas, or an Ene-
my difcovered, or {udden Invafion; but upon
cafe of Rumours, and In that a Danger might
happen ; fo pot in approaching of an Enemy,
but in cafe of Preparanon to provide againft an
Enemy. _ . o

¢4.) That the King did command Shipping to
be fet forth in thofc Years wherein there were
Parhaments, and fitung Parliaments, by his Royal
Power, without Adviceof Parhament. .

(5.) Thar when great Subfidies and Aids have
been given unto the King by Parhament pro defen-
firne Reg’y in the fame Year that Wnt went forth
for the Defence of the Kingdom.

(6.) That thefe Aids have not been required
only from the Maritime Parts, the Ports, nor
from the Inland Counties only, but per totam
Augliam.

(7-) That many times when thefe Wrirs iffued,
there have been no fuch Caufes declared, as hath
been in this Writ. I fhall obferve, that in many
of thefe Writs no Caufe at all is fet forth in them,
but only that they fhould repair to the Place of
Rendezvous, and there receive further Diretions.

:8.) I fhall venify every Claufe of this Writ by
many Precedents. A Mandamus, and not a Man-
damus Regames, Shipping at the Charge of the
County, and Aflcfiments made by the Shenfls,
as Commoners, and a Penalty greater, not only
Diftrefs and Imprifonment, but Extent of Lands,
feizing of Goods, till the King was paid.  Thefe
are the Things I fhall obferve outr of the Prece-
dents, when I fhall come unto them.

My Lords, in the fifth Place, when I have laid
thefe Foundations, I thall then difpel thofe Mifts
that have been raifed, remove thofe Forces that
have been mufter’d, and anfwer the Objettions of
thofe Gentlemen, that will not be fatisfied by the
King’s VWt under ' the Great Seal: And in the
Sixth give a particular Anfwer to the A&s of Par-
liament that they have cited, to the Records that
they have infifted upon, and to the Reafons and
Authonities they have alledged.

In the feventd Place, 1 fhall anfwer their Excep-
tions that have been taken unto the feveral Writs,
Records, and Proceedings thereupon, that have
been produced by us,

And 1n the cighth Place, 1 fhall colle@t fome
Conclufions and Reafons cut of the Premifes,
and cite unto your Lordfhips {ome Judicial Re-
cords, that may fatisfy your Lordfhips in point of
Judgment. Thefe are my Materials, 1 fhall pro-
ceed to the Building,

My Lords, my fift Ground was, that this
Power is innate in the Perfon of an Abflute -
King. All Magiftracy it is of Nature, and Obe-
dience, and Subjection. It i of Nawre. And
before any municipal Law was, People were
govern'd by the Law of Nature, and Praltice
did rule according to natwural Equity : This ap-
peareth in the Reports of Sir Edw. Coke; written
by him, when he was Chief Juftice, 7 Rep. Fb2
13. I will not take Occafion to difcourfe either
of the Law of Nature, which doth teach us to
love our Country, and to defend it, to expofe
the Hand to Dar.ger, rather than the Head fhould
{uffer ; nor of the Law of God, which command-
eth Obedience and Subjeétion to the Ordinance of
our Superiors ; nor of the Law of Nations, which
doth agree, that there muft be Prote&ion from the
King ; and Obedience from the People; and with-
out Defence there can be no Protection; and with-
out Ard of the People there can be no Defence :
Nor of the Imperial Law, which faith, that in Cafes
pro commun: utilitate, t1e King may ffatuere alone,

My Lords, upen this Subject I will confine my
felf to the Law of the Land, and infift upon fuch
Records, and fuch Precedents, and fuch Reafons,
and fuch Authorities, as I find both by Records
of former Times, and in our Books.

Firft, In the Oniginal Government of this Nation,
I do not find that it was a Monarchy ; I find the
contrary, that there was a great Number of pet-

ty Regiments. And when Fulius Cefar invaded

this Realtn, he writeth there were Four Kings in .
Kent 5 and Strabo faith the lfike, Lib. 4. fo thofe

Times
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rimes will not be material. During the Domi-
nation of the Romans, which continued five hun-
dred Years, the Romans had their Prefetts here mn
England. No Man will doubt but tl}at they might
command what they pleafed, Notitia utrisfg; Iim-
perij, Fol. 161. that in their Times there were
{pecial Officers, called Comites, &¢c. Officers ap-
pointed by Sea, and other Officersby Land, Thofe
that fucceeded the Romans were the Saxons ; and
' their Times, both by antient Grants, and by
T ids of the Princes of thofe “Times, it appears,
that this Naval Power was commanded by them
for the Defence of the Reglln.

Firft, To begin with King Juz, A. D.725, King
of the #Weft-Sagons. This King in that Year made
. Grant to the Abbot of Glaftenbury, Quod. &.
fint quieti ab onnibus Regiis exaltionibus & operibus
giod indict folent, except Expedit’ Arcivm, &5 Pon-
tinm conftruionem ficut in antiquo,&c. which thews
that thefe Expeditions were accuftomed to be done.
17uldredus, who was King of Kent in the Year 742,
ovanted unto his Churches, quod fint liberi ab osm-
nibits fecularibus fervitiis, except expedit’ Poniium
§;. fo in that Grant thefe Expeditions were ex-
cepted.  Etbelredus, King of the Mercians, Ao
v49. granted Monaferiis de, {Sc. except ut fupra.
S4as in thofe Times thefe Services were common,
and were done by a Diffo Regis. That the Churches
(hould be free from all Services, except thefe three,
Expeditions of building Caftles, Bridges and
Forts; @ quibus nulli wnquam laxari poffunt. Egbert,
/. 820. commanded a great Navy to be pro-
vided; and that for the Defence of the Realm, and
Safeguard of Ships. Ethelwald, that was King of
the IWeft-Saxans, Auno 854. granted to the Church,
that it thould ke free from all Service Temporal,
except Regalibus Tributis. In the Time of King
Alfred, who was the firft Monarch, and King of
all England; one who was a Privy-Counfeller in
his Time, and wrote the Story of that Time, he,
in the ninth Page of his Book, faith, Quod Kex
Alfredus miffit Galleas longas Naves & Cymbas
edificars; and agreeing with this, is the Hiftory of
Affer Mencvenfis, Florentius Wigornenfis 316, and
Huntingdon 351. wherein your Lordfhips may
fec by the Record, it was done ex precepto Regis
per totuin Regium. This King made a Law,
which is not remembet’d by Lambert in his Saxon
Taws, to this cffect, That no Man, by Summons,
by the Horn or Word of Mouth, fhould fit ftill
in Matter of Theft, Bloodthed, or going to War,
whenfoever his Expedition fhould require; and
there he doth mention it to be upon pain of For-
feiture of Life.

King Edgar, who fliled himfelf dnglice Bafili-
¢us, he in the Year g59 provided a great Navy
of 7600 Ships, as faith Wigornenfis, and Matth.
of Weflminfter; and he gave a Command, that
every Year, at Eafter, a Navy of three or four
Thoufand fhould be fet out, and divided 1nto
three Parts, Eaff, Weft and North : The Ships 1n
thofe Times were not fo great as now they be.
The fame Edgar, in the Year 973, oranted t0
the Abby of Thoriey all manner of Immunities,
and that 1t fhould be free from all Services, except
thofe three of building Bridges, Caftles and Forts.
And the fame King, in his Charter to the Church
of Warcefter, granteth them to be free ab omuibus
cxaitionibus, except confiruttionem Pontivm, Ar-
cium, €9¢.

My Lords, by all thefe feveral Grants, and
what hath been done by thofe Kings, 1t doth ap-

in the Cafe of Ship-Money.
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pear that thefe three fundamental Services were
ever referved unto the Crown, faving the Grants
to two or three Abbeys, which had fome particu-
lar Exemption. In the Year 1008, which was re-
member’d by Mr. Sollicitor, there was then a great
Navy provided by King Ethelred. The Words
are thus: Rex Ethelredus per totam dngliam ex
210 Hides, Navem wnam, e, preparare fecerat,
¢, that was for every 310 Hides of Land to
build one Ship; and every eight Hides of Land to
find 2 Man and a Corflet, and to meet at Sand-
wich for Defence againft the Danes. This ap-
peareth in Huntingdon 360. Matth, of I¥eftminfter
3187. Hoveder 426, and Malissbury, 100.

In this Record thefe Things are obfervable, Rey

parare facit, & Rex eos mifit 5 then per totam Angl.

all England was to be charged. By the Gloffary
of that Learned and Judicrous Antiquary, Sir
Henry Speliman, it appears that Virgala terre con-
tinet 24 Acras, quatuor virgate contineit tnam bi-
dam, £ quing, hidas Feod. Militar. Upon calting
up of this, it doth appear, that there be in Eng-
land 363600 Hides of Land; and every 310
Hides being to fet out one Ship, the whole Num-
ber amounteth to divers Thoufands, 110723 and
every eight Hides, to fet forth a Soldier, amounts
to 45450 Men: but it ts not the Number, but the
Matter that is done by the King’s Command, per
totam Angliam.

In the thirtieth Year of King Ethelred, he
made an Ediét, which Mr. Sollicitor caufed to be
read in Court, faying he had it out of an old Book
in Cambridge, Quod inflaurant tiel nomber del
Naves per fingulos amos. 1 read it to this Purpofe,
to fhew thatin the thirtieth Year of his Reign,
there was 2 Naval Expedition to be always ready at
Eafter, and fheweth the Penalty of fuch as did de-

part without Licence,

King Canutus, Lambert Fol. 117, 118. ex fa-

pientum Concilio,c.ordaineda Command amongft

his Temporal Laws, Cap. 10. guod prafidia frant,
5. commands Ships to be provided; and Fi.
118. a Penalty upon all thofe that refufed to pay
1205. which was 2 great Sum In thofe Days.

That which I obferve out of thefe two were
thefe : Firft, That they wére made by the King,
by the Advice of his Lords ; that there were to be
yearly Preparations for Shipping ; and thofe that
departed out of the Service without Licenfe, were
to incur the Forfeiture of all their Eftates.  If thefe
Ediéts were Aéts of Parliament, they ftand unre-
pealed ; and if no Ats, then they ftand by Com-
mand from the King’s Power.

My Lords, I have thewed you the Prattice, as
it was before the Time of William the Firlt: He
did not abrogate the former Laws, but was fworn
to perform them. Nay, it was faid that he did
confirm Antignas Leges & Confuctudines Anglie. So
then, if thefe were the Laws, and this the Power
that the antient Kings of England had before his
Time, he did ratify and confirm it, but not dimi-
nifh it. '

This power of commanding of Shipping, for
the Defence of the Realm, it is a principal Part
of the Power Royal. This Kingdom, 1t 15 a
Monarchy, it confilts of Head and Members, the
King is the Head of this politick Body 3 it con-
fifts of Clergy and Laity: The Head, it is fur
nifhed with entire Power and Jurifdi®ion, not
only to adminifter Juftice in Cafes criminal and
temporal unto his People, but likewife for Defence
of both:; and he may command the Power both

of
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of the one and the other. This Power I find to
be mentioned in the Regiﬁ'ei' of Origtnal forlts,
written before the Conqueft, 127 4. it reciteth,
that Nos confiderantes quod ratione Regie digniteits
maxime ad providenduss Salvationi Reg’ aoftri cir-
cumquags affringimr, It appears by Stamford, 1n
his Prerogat. Cap. 1. that as the King is the moft
excellent and worthieft Part of the Commonwealih,
fo 15 he alio the Preferver, Nourither, and De-
fender of his People. 1 find it in Fossefeue, that
they have cited; thar a Commonwealth, withm_lt
this Head, is but a Trunk, as the natural Body 1s
a Cadaver. 1 find itin Fitz. Heir. No. Br. Ie. 73,
or 173. that the King of Right ought to fave and
defend the Realm, as well agamnft the Sca as a-
aainft the Enemics, that it be not furrounded nor
wafted.

How is this Defence againft the Sea and Ene-
mies of the Kingdom? 1s the King bound to
defend the Kingdom by Sea Walls ar his own
Charges? | |

No, the Power of Defence 1s a Superintendent
Power in his Majefty, to authonze Shenfls and
Commiffioners to fee 1t done, but by his Power;

yet at the Charge of the People.  Regifter 127 4.
it appearcth there, where the King commandeth

the People by his Writs 3 the one direfted to the
Sheriff, and the other to Commiffioners, and in
both willeth and commandeth, gued agiffizigat

A B. & o, o diftrain the Lands of all thofe

that may receive Damage to repair the Sea-\Wall,
as well as the Tei” Tean’. This Writ was belore
any Statute concerning that, for the Regifter was
before the Conqueft; and the firft Siatute that
concerncth Commiflions of Scwers, was made 6
Hen. 6. Soitis by the Power the King had at
Common Law, and not upon any Statute: And
this was to the Sheriff, as well as to Commal-

{ioners; and that it was done at the Charee of the

Country, and not at the King’s Charge. Pus. 33.
Ed. 1. M. 4. Darf. agrecth with the Regifter: The
King doth there recite, Quod vatione Digiileris
Regis, &c. & por Jurawmentum fuinas aftricd: ad
providendum Sefveiiont Reg’ 5 and there he givetn
Power to Commiflioners to diftrain the People
to make Defence agamnft the Sea, at cherr own
Charges.  Pat, 2. Ed. 1L pais 2 A, 5. Deif.
the Cafe of Vifeinan. Rep. 2. Fol. 135. the King,
ex officio, ought to govern his Subjects in Peace
and Tranquillity. 7 Rep. Fo/. 9. Protection
of the King 1s general over all the Kingdom,
there i1s Reafon why it fhould be thus: For the
King of Englend, he hath an entire Empire,
heis an abfoluie Monarch ;s nothing can be given
anto an abfolute Prince, Dbut is inherent in his
Perfon, as may appear by Books, Records, and
Ads of Parliament: Braff. Lib. 2. Fdl. 55. 0.
Scieudnin, &c. Doiinus Lex fuper omnes qui ad Co-
#onam pertinent.  This appears likewife in the Sta-
tute 2.+ Hen. VIIL there 1t 1s declared that this
Realm of Eugland i1s an Empire, and hath been fo
accepted in the World. Stat, 25. Hen. VIIL Cap.
o1, 1 Kz, Cap. 1. 1 Fac. Cap. 1. the Crown of
England s affirmed to be an Imperial Crown ; and
Aéts of Parliament are Proofs ot the higheft Na-
ture. 16 Ric. II. Cap. 5. that” the King holdeth
his 'mpire immediately of the God of Heaven:
And at his Coronation, his Crown 1s elevated as

a Signification thereof, This is likewife acknow- -

fedeed in the frifh Reports, Fol,.60. Rex Anglie

eft adfelutns Monarcha in Regno -fuo. " Foitcfoue

tith, the King of Exgleid, as well asany other
1 ) . . -

King or Emperor, hath all the Liberties within
this Kingdom 7& fnperio fus. The Law of Eng-
land makes the King ot Eugland, not as his
Subjects are, a Natural Body, but a Body Poli-
tick, freeth him from all Imperfeétion and Infir-
mity; he is immortal and never dies; the King
ever liveth, Com. 177. 11, Rep. Fol. 7. 21 Fd. IV,
anc other Records.

My Lords, as he 1s an abfolute Monarch, fo all
thefe, Fura funme Majiftatis, are given unto his
Perfon by the Cemmon Law. S

Firft, He hath fupreme Dominion, both by
Sea and Land, as 1s proved by the Mirer, the
orcateft Part witercof was writ before the Con-
queit.  Some things are added to it by H. Horne
in the Retgn of 2% IV, he holdeth, that all Lands,
and all Junidicticn, and all Dominion is de-
nved from the Crown: That whatfoever was
not grantcd irom the Crown, remaineth in the
Perfon o the Kmng.  This Supremum domininme
15 {o mherent 1 the King’s Perfon, that if the
King grants away his Lands, abfg; aligno red-
dendo, yer the Tenure mullt {tll remain o the
Kings 8 Hen, V1L 12, 90 Hew. VII. a5 Dyer.
This Dominion 1s not only upon the Land, bur it
1s upon the Sea.  And fo the King he hath not
only a Dominton at Sea, but he 15 Deinfins Ma-
ris zaglicani; he 15 both Owner of the Sca, and
of the Sotl under the Sea. And {o 1t was re-
folved lately, by my Lord Chief Baron, and the
rddt o the Batons mthe Lxdbeguer, i the Cale
of Sutten Zicifb, Alich. 13 Car. That the Suil
of the Land, do far as the Sca floweth, s the
King's, and tiwe King 1s {eized thereof, Fure Cors-
ne, Miveer S, Lradf. Iel. 8. Temnps Edw. 1. A&
vowiy, 46 Ld. L Geiir. 3. 4. That not only the
Pomirion of the Sea, Lut the very Suil belongezh
unto the King.

In the nexe place Lie hath, belides his Supremmm
Domizizin, a Sovercien Jurddiction, and that ex-
teinas both by Sea and Land.

irft, LFor Creation of oll his great Officers
and Judges; Creation of the Admiralty, time.
out of mind. co o VIL Fol 8. 12 Hen, VIL
Fel 17 Power to make Jultices could notr be
cranted 5 and all thefe Powers refumed in the
Statuee, as muwrent m the Crown, 12 Hew. VIL
Fel. 17, there s fud by Fineux, that at the Be-
ginning all Adminftration ot Juftice was in one
Hand, that is, In the Crown. And {urely this
Tunidiction did ot begin in the Time of Rie. 1.
when thofe Lawe were renewed by him ar his
Return irom the Holy Land bur there were Ad-
mirals - Lxglend, and the Admiral Law by
Sea leng befere, 27 £d. 1 a famous Record i
the Tower, that the Comnuflicners {or the Fm-
peror, Jeain and Fraice, did appear before the
Kmg’s Commifiioncis, and did acknowledge the
Suvereignty of the King of England upon the
Sea, did belong unto him ume out of mind,
And lor further Proot of this, it likewife apreareth;
i that lkarned Book of N, Seldeis’s, called Adgrr
Claufiin,

My Lords, the ncxr inherent Power of the
Crown are Pardors of Offences and condemn-
ed Perfons, and Reftitutions, which none can
do but the King himfelf, 1 Hen. IV. fol. 5. 20.
Hen. VIIL 8.

The next is Jus nwmini percationdi, a fetting of
a Royal Stamp upon his Coin, the advancing of
the Value of his Ccin, and the debafine of it

. . o
21 Ed 111 6. Thar the Kisg only can put a Va-
| e
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lue upon it. 5 Rep. fol. 114. That the King, by
his abfolute Prerogative, may make any foreign
Coin Jawful Moncy of England, by his Proclama-
tion, Davies Reports, fol. 20.

The next, Fus fumne M@*cﬂﬂfﬂ! is that of
concluding War and Peace, whrc_h 15 abfolutcly
inherent in the King’s Perfon, which he may do
without calling his great Council, 19 Zd, 111, 6.
and 7 Report 25. That all the Subjects of Eng-
land cannot make a War, Bellum indicere belongs
not to the Subject. And to make Aiens, Denizens,
is a hizh Prerogauve, '

My Lords, this Truft that the King hath for
making of War and Peace, and for the Defence
of the Realm, both by Sea and Land, it 1s a
great ‘Tuft, inherent 1n the Perfon of the King;
no Man ought to miftruft where the Law doth
truft,

T'here i1s an Objettion made, That if it thould
reft 1n the Power of the King, he mught do it
when there was no Ground for it, and without
Caufe; and caufe Forces to be muftered, and Ships
provided where there 1s no imminent Danger, in
{ich a manner, as that 1t mught be grievous unto
the People.

Thele are Objetions clearly againft Prefump-
tion of Law; for where the Law trufteth, we
ought not to diftruoft. The King, as appearcth
by all our Books, is the Fountain of Juftice and
Piety, and will do Juftice unto all his Subjects,
1 Com. 240, All Jultice 1s dertved from the King,
13 Ed. IV. 8. The King can do no Wrong,
Brafl. Lib. 3. Cap. 9. 8 Hen. VI. 20. I’s Royal
Power, De aver Correftiondeluy m.” He is the fole
Judge,and we ought not to queftion him, Bradion,
Rex now babet fuperioresn nifi Deus, 11 Rep. fol. 72.
'I'he King 1s the Fountain of Juftice and common
Right: And the King being God’s Lieutenant,
cannot do wrong, 17 £d. III. 49. The King could
not be made an Inftrument of Covin and Fraud,
but the Patent was void, ZLittheter’s Comment.
9. the sth Report, fol. 14.  That Religion, Juf-

tice and Verity, are the fure Supporters of Crowns
and Diadems, 24 Zd. Iil. 42, Staimford’s Pleas
of the Crewn, fol. 72. At the common Law,
the Law doth not ddbuft where the King
doth commit one, but that it 1s upon juft Caufe,
and fo we are not to doubt it. And thercefore at
the Common Law, 7/ 1. Cap. 15. a Man com-
mitted by the King was not repleviable: Nay, if
he was cemmutted by his Council that was his re-
prefertative Body, he was not repleviable.  Shall
we then, when the Law hath committed this
Power unto the King, who is the Fountain of
Juftice and Equicy, who 15 miltrufted by the
Law of the Realm, and the Commonwealth in-
trufts him 5 fhall we think that fucceeding Kings
will co that which 1s not fit to be done? I fay,
it the Law truft him, we ought to truft him, At
the Commen Law, 1f the King commit a Man
per Boucke, he is not repleviable.

But lor a further Reafon, thofe that are his
Delegates or Judges, are not to be miftrufted.
‘Thatwhich a Judge doth, as in his Office, fhall
rot be affigned for Error.  If it be o in the De:
legate Power, much more in the Primitive and
Fountam. 5 Mar. Dyjer 163. the Court of King’s-
Bereh did recerve a Record of Niff Prius, the
Peflea returned by the Clerk, and the Death of
the Juftice of Aflize afigned for Eiror, and
could not be received ; and fo, 1 Mar. Dyer §9.
@ Writ of Error to reverfe a ¥ine; prout in Dyer.
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That 15 the Realon of ti:e Book, 7 Hen. VII. ful,
40. 10 Hen. VIL 28. Fuz. Her. No. Br. 126,
faich, he cannot affign for Error, nor fiall be ad-
mitted to alledge any thing contrary to the Office
of a-Judge; as to fay, the Judge- did not give
right Judgment, or the Clerk did nor make right
Entries, M. 7. Ed. I. B. Rs, and thar is the Rea-
fon why a Man of Non cempos meniis in’ a Fine,
and {uffering of a Recovery, it thall nor be af-
figned for Error againft the A&s of a fudge,
§ Rep. Dr. Bomna’s Cafe. Records by a ]udge;
nor Juftice of Peace, nor traverfable. Good my
Lords, then, if by the Laws of this Kingdom
one fhall not be admitted to receive an Averment
againit any Adts done by your Lordthips the
Judges, or againft Aéts done by inferior Judges;
furely in this, where the King is abfblute Judae,
it fhall not be allowed to fay, there was no Caufe
of Danger, or that is done by the King which
ought not to be done. Braf. Lib. 1. cap. 34. eff
i1 Corona Regis facere Fuftitiars; The King is {6
ablolutely trafted with this Defence, that a Sub:
ject cannot make a Fort or Caftle upon his own
Frechold withour the King’s Licenfe; that ap-
pears 1 the old Mg’ Char fu. 162. Inquiry
made of thofe that do build Forts and Caftles
without the King’s Licenfe, Ro® Parl’ 15 Ed.
UL M. 31. 6 Hen. IV, 1¢. and a Book of Loxg. 3
Ed. IV, fol. 129. that a Subjet cannot make 2
Fort or Caftle without the King’s Licenfé; not in
his own Ground. |

My Lords, the Xing hath fo difcharged rthis
Truft, that tho’ there were no Account unto the
Subject, yer thefe Ships that have bzen com-
manded were ad proficifeend’ cwit Navibus Noftris.
The King hath been at greater Charge with thefe
Ships going out; than any King of Eugland ever
was, as will appear by thofe vaft Sums of
Money the King hath fpent in thefe Years;
befides what hath been contributed to it by the
Subjeéts.

My Lords, I have done with my firft Pofition;
that 1t 1s an inherent Right in the Perfon of the
King of England ; and that the King is the fole
Judge, both of the Danger, and when and how
it 1s to be avoided. |

It hath been objected, that the King of Eig-
land may do 1t, but how? It muft be according wo
the Inttitunion of the Laws of the Realm; there
muft be a concurrent Power, a Politick Advice in
Parliament, and fo 1t may be done. Bur the King,
cither by his ordinary Power or abfolute, without
the Afliftance of the great Councily he cannot do
it, as hath been objeéted:

And therefore in the fecorid Place; I fhall come
to the fecond Thing I did propofe; that was, That
the King, as he 15 King of England, that he alone;
for this common Defence of the Realm, withour
the Aid of Parliament, may Statucre, &c: That
the King, by the Advice of his Council, when he
pleafes, may do 1t that he may ordain feveral
Ways by the Inflitution of the Common Laws; by
his Ordinance, by his Proclamation; by his Pa-
tents, by his Writs, and in legal Matters by his
Judges, That this may be done by him.

Fift, ‘It is agreeable to Reafon; for Kings
were before Parliaents, and then furely they
might have done it: As Juftice doth Aow from
the Crown originally; as it was in Mofes; fo it is
in the King of England, only in the King’s Per-
fon. But afterwards the King did depute his De-
puties; and gave others Power; this is no Con-
¢C1t
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ceit of mine. 12 He. VIL Fol. 1. 0. per Fineanx,
there wasa Time when there were no municipal
Laws, when pofitive Laws were not eftablifhed,
when Kings did rule their People according to na-
tural Equity ; and then furely the King might or-
dain. No Man will queftion it: fince there have
been pofitive Laws and municipal Laws, the Kings
of England they have ordained, as by thole {eve-
ral Records cited appears. It appears by the
Prattice fince the Tune of William 1. that the
Kings of England i all thofe Writs thatthey have
ordained, have prefcribed the Time for ifluing
of thefe Writs, the Numbers of the Ships, the
Times of meeting, the manner of Munition, and
to ftay for the Defence quamdin nobis placeret, 1
have made a Collection of what have gone out by
-the King himfelf, what per Regem & Concilinm,
and what by Advice of his Council, and with the
Advice of Merchants and Portimen ; but they are
fo mnfinite, and {fo many of them, that I will not

trouble your Lordihips with the Repetition of

them. .
Thefe Ordinances for the Defence, they are

fuitable and agreeable to the Ordmance that
the King maketh in other Cafes, where the King
alone doth ordain, as by his Proclamation.  Clan/.
24 Ed III. Pars 2. M. 2. dorf{. The King by
his Proclamation commanded all Earls, Barons,
Knights, Efquires, and other Men at Arms, that
none of them fhould depart into foreign Parts.
Fitz, Na. Br. fo. 85. he agreeth 1t; and faith the
Book, he that tranfereffeth this Proclamation fhall
be fined for his Difobedience. And this Command
may be under the Great Seal, Signatwre, or Privy-
Seal ; for faith the Book, the Subjelt i1s to take
notice of any of the King’s Seals: fo inall Ages
he hath commanded no Victuals fhall be tranf-
ported, Clanf. 24 Ed. UL M. 7. dorf. 5 Dec. 4
Hen, VIII. 11 Hen, VIL 23. The King granted a
Proclamation fora Jufting ; and if one of the two
that be fighting be killed, it 1s no Felony, 5 Re-
port 114. the King by his ablolute Power may
make any kind of Moncy current by his Proclama-
tion. In the next Place, the King may ordain
by his Patent alone. 40 Fd. IIl. fol. 17, 18.
the King did grant a Privilege to the Scholars of
Oxford, that they fhould have the Choice of the
Inns in Oxford, which was before there were any
fair Colleges in Oxford: faith the Townfman,
this 1s my Freehold, the King cannot do it; fay
the Judges, this is by the King’s Patent, and is
in favour of Iearning, and rherefore a good Or-
dinance. So the Juftice in Eyre may take up the
principal Innin a Town.  Is there any thing more
ufual than for the King to give Power to a Cor-
poration to make Ordinance for a common Good ?
49 Ed. III. 162. Shall it be fo in the Creature,
and not in him that makes the Creature? A Cafe
or two upon every one of them. The King may
ordain by his Writ, and that appears 9 Ed. III. 10.
a Writ of Ceffavit againft the T'enants of Nor-
thumberland.  "The Tenants had been mightily op-
prefled by the Scets; they petitioned the King,
and faid, they were not able to pay theirLandlords
their Rents, by reafon of thofe Incurfions upon
them of the Scots, and defired {tay of Suit; and
there it appeareth, thar the King did ordain by
his Writ, that thofe Suits upon thofe Reafons
thould not proceed againft the Tenants for non-
payment of their Rents.  Qut of the fame Reafon
are the Wrigs of Protetion,

Then ‘the King and his Council may ordain, for
that I find, M, 4. Hen. 1L Fiz, Her. Nao Br
Dower 179. a Writ of Dower there brought by a
Erench Woman. The Tenant of the Writ plead-
ed, that there was an Ordinance of the King and
Council, Quod wullus de poteftate Regis Francie re-
[pondeatur in Anglia anteqiam Angl refpond’ de
jure fuo in Francia y thatis, We Euglifbmen thould
not be compelled to anfwer any Freichmar or Wo-
man in a legal Way, tllthe Znglifh were anfwered
i France o their Suits there. 39 Ed. L 7 per
Thorp. The King and his Lords may make an
Ordinance, which fhall be as binding as a Stature.
Rot. Franc. 72 Ed. I M. 6. The King by the
Advice of his Council did ordain quod onues Mag-
nat. & al’ qui habent terras & tenementa coriinue
morat’, &c. Upon tiis Ordinance 1 can thew
above 40 Writs that have gone out to the Nobi-
Iy, Clergy, Archbifhops and Bifhops, and to all
the King’s Subjeits too that had Houfes in the
Maritime Parts,  Rof. Franc. 22 Ed. 111, M. 16.
and 5o Ed. L M. 47.dorf. 24 Ed 1. M 6.
that of 24 1s to the Inlands within 16 Miles of the
Sea Coafts. 40 Ed. III. M. 37. the like Wrirs
awarded to moft Mariime Counties, upon pain of
Seizureof their Lands and Geods,  So likewiie for
Provifion for the Army; the King and his Coun-
cil have ordained, both for Markers to be kept
within fuch a Diftance of the Army, and Wine to
be fold there, and no where elfe. Rot. Sco. 10.
12 Ed. 2. M. 13 dorf. So they have fet down the
Number of the Men of Arms that every Town
fhould be charged with, Clanf. 13 Ed. 111 pars 1.
M. 14. doif. with a Command that they fhould
diftrain the Commonalty of that County for the
Wages of thofe Men at Arms.

My Lords, 1f the King may at any time of
Danger, by his Proclamation, by his Patent, by
his Writ, by the Advice of his Council; furely in
cafe of Neceflity it 1s much more Jawful; for -
ceffitas et lex temporis, where a Defence by Sea
and Land 1s required. 5 £d, IV, 6. 14 Fen, VI1.
29. Jurors by Law arc to hold together till they
give up their Verdict, yet otherwile, if the Houle
be like to fall upon their Heads. 98 Hen, V1. 11.
upon a Precipe, the Tenant may be excufed if he
could not pafs the Waters.

My Lords, I find that 1z legal Matters the
King and his Judges make certain Explanations
upon the Statute of Glocefter, as appears by Mag’®
Char And what was done then by the Judges
Advice, hath the Force of a Law at this Day. So
as you {ee by the Lawsof England, as well in other
Cales, as in Cales of Detence, the Law hath given
the King of England this Power to ordain for the
Good and Satety thereof.

I find that mn all Ages, and in all Times, the
Incidents to a Defence, as well as this principal
Part, hath been given to the King himfelf, as he
is King of Englaud.

Firft, For the Murage of Towns: That the
King hath commanded the Murage of Towns to
be done at the Peoples Charee ; the Precedents
are {o many, I will mention none of them; and

fhall he not command for the Defence of the
wooden Walls of the Kingdom? Rof” 4w’ 12

£d. 11 pars2. M. 10, The King commands by
Wnt a Place to be fortified towards the War;
and every Man having Rent there to contribute,
or to be compelled thereto by Diftrefs; that was
commanded to be done by Writ, Pat, 12 Ed, IiI.

pars



AL =it appeareth it was done, . The King
f;?r}%ud a Cgcrtamp PRafc upon all Goods and Mer-
chandize that came unto Kizzflen upon Hull, and
commanded this fhould be empioyed to the wall-
ing of the Town; this was de.voluntate Regis,
this appeareth Ket. Pat. 19 Ed. 11L pars 1, M. 12.
There was the fame Cominand for other Towns, as
Dover, &c. the faid Roll, M. 22. Pat. 12. Ed 1L

ars 7. M. 14.dorf. A Writ for the repairing of
the Walls of inchefler at the Subjects Charge.
Rot. ib. M. 15. The King by {pecial Grant gave
Power to the Mayor and Burgefles to aflefs the In-
habitants towards the making of the Wall, and
the Defence of the Town., Clanf. 1 Ric. 1L M.
12. Oxford was commanded by the King to be for-
sifed at the Inhabitants Charge. Clarf. 12 Ei III.
pars 3. M. 32, ‘The King commanded particular
Subjefts to fortify their Caftles at their own
Charges in Time of Danger. Pat. 18 Ea. 111 A4
g. The King taketh the Caftles of the Subjects in-
to his ewn Hands in Time of Danger, ad evitan-
duis dawna & pericnla que nobis evenive poffiul.
Claxf. 13 Ed. 111. peis 1. M, 30. r!ar_j: The King
by Advice of his Council did ordain, that the
Town of Seuthampton, pro falvatione gnfd thould
builda Wall.

My Lords, if the King may command the
Walling of 2 Town at the Charge of the Inhabi-
tants, he may likewile command the Defence of
the Kingdom by Seas fo for other Incidents of
Defence, as for ercéting Beacons upon the Sea-
Coafts. Rot. Vaf. 11. 12. Ed. 1. M. 29. de Com-
manibus in fimeulis y Clavf. 1 Ric. 1. M. 4. dorf.
de Ordinatione pcr Regem & Concilinm pro wigiliis
feciend’,  So likewife the King in all Ages hath
commanded the imbarting of Ships for the De-
fence of the Realim, and for all publick Service;
this appeareth Clauf. 14 Hen. 1L M. 17, dorf. all
Ships arrefted that could carry 16 Horfes. Rot. Sco.
10 £d. 111, M. 2. dorf. Oirnes Naves prodefenfiane,
&c. Rot. Al 12 Ed. 1L M. 23, pars 1. &5 12,
for the imbarring of Ships for the Defence of the
Realm.

So likewife the King commandeth and ap-
pointeth who fhall be Officers, who fhall be Ad-
miral of the Fleet, who fhall be Cuflodes Maris,
as appears Pat. Ed. 11. M. 7. dexf. and in the fame
Roll, M. 10. Pat. 15 Fobaunis M. 10. Pat. 48
Hen, 111 M. 5. Clanf. 25 Ed. 118 M. 5. dorf. and
an infnite Number more.

T hen that the Country paid the Chargesof thofe
who had Cufted’ Aaiitim’. that appears, Ro?, Fra,
o1 Ed. IIL. M. 31, dorf. Clanf. 13 Ed. 1L pars 1.
M. 14. dorf. The King when there was Caufe he
moderated the Expence. Cleaf. 25 Ed. 1I1. M. 16
The King did order how much, and how long the
County fhould pay for Wages; and commanded
the Stay of thofe that could have been gone be-
fore their Time: and this appeareth Pat, 48. Hen.
IIL M. 4. Clauf. 48. Hew. 1L M. 2, 3. doif.

Then it appeareth by many Records, that this
Guard of the Sea-Coafts was to be according as the
King fhould orderand direct, fometimes per Regen,
and {ometimes peir Nos & Concilins: and this ap-
peareth Clauf. 23 Ed. 1. M. 5. dorf. Clenf. 13 Ed.
HL pars 2. M. 14. doif. Pat, 29 Ed. 1. M. 1.

Sometimes the King out of his Royal Power
hath been pleafed to give Difcharges to particular
Men, to be difcharged from this Cuffod’ Maritim.
this appeareth Clanf. 23 Ed 1. M. 5. doif. Portf-
month difcharged, becaufe their Ships were in the
Ki%g’s Service. Clanf. 8 Rie. I1. A a Dilcharge
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for the Abbot of St. AlJays. Pat. 12 Ed, 111, pars
2. M. 8. Pat. 12 Ed. 111, pars 1. M 14. Dif-

© charges de Cufted® Marit.

. "Then the Power of punifhing thofe that fhould
neglect thofe Commands hath been always- in the
King, and to be punithed Ly his Commiflioners,
or by his Writs, and that in a high manner.

That there have been Commands by Diftrefs,
by Imprifonment, by Seizure of Lands, Goods,
and Forfeiture of all that they had, this appeareth,
Pat. 48 Hen. 1IL doif. Clarf. 48 Hen, UL M. 3.
and a great Number in the Times of £4. II, and
Ed. 1L

The King hath fo far meddled in this Bufinef,
tiiat tho’ it hath been the Money of the Country,
yerthe King hath appointed the Pay-Mafter, Clanf.
48 Hen 11l M. 20. Clanf. 16 Ed. L M. 13,

So all Arrays for muftering of Men between 16
and 60, have been in all Ages, and by the King’s
Command, to be 1n and continue in readinefs fo
long as the King thall pleale, Rot. Alm. 12 Ed, 111
pars 2, M. 0. dorf.

So, my Lords, it doth appear by thefe Prece-
dents that have been cited, by thefe Records, and
by thefe Book-Cafes, that the Kings of Eugland
have in all Ages given Command, and made Or-
dmances by themfelves, by their Council, by their
Judges, and by their Peersy and thefe Ordinances
have been obey’d,

My Lords, I promife upon this Head to make
it good, that in thefe Times, and in thefe Years,
wherein there were Parliaments, that tho’ the Par-
haments did determime Matters concerning the
Land Forces, and the going of the King’s Army
into Scotland, that yet fitting the Parliament, the
King hath commanded the fctting forth of Ships
by his Writ; this was ever Ieft to the Royal
Power. For the Proof of this, there was the 24
Ed. 1. a Parliament, as appears in the printed
Books of that Year ; and in that Year the King
commanded Ships by his Writs at the Charge of
the Subjeéts, Pat. 24 Ed. 1. M. 17. Command to
take up a hundred Ships; and in Pez, 24 Ed. L
ex parte Regis Resm. Exchequer-Roll 22, Com-
mand pro Cuffod’ Marit’ Hil. o Ed. II. a Parlia-
ment holden at Liucoln, and yet in the fame Year
Writs went out to provide Shipping, as appears
by Rot. Pat. g Fd. I1. pars 2. M. 26. 1 find there
was 2 Parliament held 12 £d. Il This appeareth
in the Book of Statutes, Rot, Scof. 11 and 12. Ed.
II. M. 8. the King recites certain Inroads made-
upon the Men in Northumberlend, (& quod de com-
sni concilio, held at York, ordinevimus, &c. and
afligns the Earl of Pemdroke, and Bithop of Nor-
wich, ad requireind’ Novff” & Suff” juxta diferetiones
vefiras fubfidivin facere per Naves, &c. per tem-
pus riwin wvel quatuor senfim. At this Time
there was a Provifion by Parhament forthe King’s
Service by Land, and for his Armies to meet him
at Newcaftle; and for two Reafons why Navale
Subfidinin fhould beneceflary.  Firft, to hinder the
bringing of any Vituals into Scotland.  Secondly,
For the free Intercourfe of Trade. So as you fee,
in this Year wherein a Parliament was holden,
this Navale Sulfidinm was commanded by the
King’s Writ without an Aét of Parliament; tho’
this Writ was for Nerfolk and Suffolk, yet the like
was for Dor/fet, Somerfet, &c. It appeareth likewife
10 and 11 Ed. II. which were thofe great Years of
fending out of Writs, that then Parliaments were
holden, And fo it doth appear by the printed
Book of Statutes; yet in that Year of 10 Ed., 11
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Clanf. 10 Ed. IIL. M. 3% dorf. A Writ directed to
the Mayorand Bailiff of Briffe/, with a Command,
that all Ships of 40 Tons & witra, fhould be
feized, 10 Ed. lII. M. 21. dorf. Command that
the Ships fhould be fet forth for the preventing of

Danger, and that no Foreigners Ships come in to
aid the Scots, M. 21. dorf. The fame Roll, Com-

mand to the City of London to fet out Ships at their
own Charge. Sco. 10 Ed. 1. M. 21. derf. Writs
to the Sherift of Bucks tofend Horfemen and Foot-
men to the County of Soutbainpton : fo there were
Men drawn out of their County, and the Relufers
there were called Rebels.  Rot. 70, Writs de Na-
vibus pro defenfrone Regui.

My Lords, there was fomething more obferva-
ble in this Year of 10 Ed. III. for fome of the
Writs that went out bear Tefte 3 Offabris 10 I4d.
III. and mention a Parliament, but did not go out
by any Ordinance of Parliament; fo that the a-
warding of thefe Writs 10 £d. IIL were fitung
the Parliament, and by the Royal Power: which

is a ftrong Argument, there needeth not Aid of

Parliament for the King to command his Forces.
11 Ed. I11. there was likewife a Parliament, as ap-
peareth in the printed Books of Statutes, yet Writs
dated 10 Fanuarii 11 Ed, 111, per ipfuin Regein,
Ships are commanded pro guerra fuper Mare. Rot.
vaf. 20 Ed. I11. M. 6. derf. Proclamaticn to feve-
ral Counties, that all Ships ke in readinefs.  In the
12th Year of £d. III. there was a Parliament at
Northanpton, Clauf. 12 Ed. 111 pars 2. M. 1. the
fame Roll pars 2. M. 32, and yet the fame Year
the King commanded Shipping at the Charge of
the Counties, as appearcth Rot. Parl. 12 Ed. 11l
pars 1. M. 12. Clauf. 12 Ed. 111, pars 3. M, 29.
And 1n the 13th Year of Zd. 1II. there was Like-
wife a Parliament holden, as appeareth 12 £d. 111,
M. g9, 10. but printed Statutes make no mention
of a Parliament then.

My Lords, in this Record thefe Things are ob-
fervable, cited, and made ufe of by the Defen-
dant’s Counfel; a ftrong Record asany can be againft
them! In that Parliament the King he did pray
the Advice of the Commons m Parliament touch-
ing his War with France, and the guarding of the
Sea-Coafts; the Commons they make Anfwer,
Prient les Commons que ils ne Counfel douner al chofes
de guel ne pafs Conuzance, &c. They fay further,
And they grant that the Marttime Towns ought to
inake the Guard upon the Sea without Wages, and
the Inland Towns upon the Land.

Two Things are cbfervable in this Record.
Firft, When the King doth defcend {o low as to
pray the Advice of his Commons in Parliament,
and Afliftance for the guarding of the Sea; the
Commons dilclaimed 1t, and faid, they have no
Connuzance, ¢, and yet the Defendant’s Counfel
did prefs, that now the King thould afk the Advice
of the Commons in Parliament; a Thing dif-
claimed by the Commons in Parhament 19 £4. 111
to have any Cognizance of. Secondly, Thar by
this Record, the Maritime Parts ought to guard
the Sea at their own Charges: This, tho” it was
granted in their Petition, it was not granted by
the King; for it appeareth in the fame Year, Rot.
Alm. 13 Ed. 111 M. 13 Do/, that the King that
Year hearing of fome Preparations in Fraice, com-
manded Ships for threc Months., Clauf. 13 Ed.
III. pars 1. M. 14. That in feveral Counties
Men were diftramed for not Payment of Wages
for the Archers and others that guarded the Sea-
Coalts. It appeareth by thefe Records, that both
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the Guard of the Sea, and the Sea-Coafts, was done

Juxte Ordinationem noftram, Order made by us and

our Council.  Rot, Alm. 13 Ed. 1IL. M. 15, do .
the King appointed the Archbithop of 2z, Hugh
de Perey 8 af’ for that purpofe, &,

So, my Lords, I have done with the fecond
Ground, that is, that the King is thefole Judge'of
this without his Parliament: "I'hat the Commons in
Parliament have difclaimed to have any Cognizance
of 1t: That in the fame Year, whea Parliaments
were holden, the fame Year thefe Writs have if
fued without Advice of Parliament.,

The thivd Thing T did propofe was thofe fu-
preme Titks, which the Common Law of Enylond
giveth unto the King, which may enforce this,
Brad. lib. 2 cap. 24. fiith, that the King he is
Vicarins Dety his Power, as was agreed, 1s Fuie
Divine.  God 1s the God of Hofts, and the Kine
isa Model of God himfelf, 40 Ed. IIL fol. 18, The
King is the chief Guardian of the Commonwealt)y.
The Shenft hath Poffe Comitaties under the Kine
the King's Vicegerent inthe County: And he hath
this Power, not only for the Execution of leoa]
Procefs, but for the Defence of the Realm. 12 F}?ﬁf.
VIL fol. 7. "T'his delegate Power of the Sheriff, is
as well for Defence, as for the Execution of Pro-
cefs. Shall the Shenffdo it, and not the King? 10
Hen 1ML fol. 1. B. Hen, VIL fol. 1. The Kine is
the Confervator of the Law, 20 Hei, VII f-;—.’l.j Jo
Kex et Capitalis Jufliciarins totins Anglie s he is
notonly tomaintain Juftice in: the Courts of Juftice,
but to protect and defend his People.  Staiford’s
Preregat. cap. 1. The King is the moft worthy
Part of the Body of the Commonvwealth, the Pre-
ferver, Nourifher,and Defender of it: And by thig
they enjoy their Laws, Goods and Lands. 11 Res.
fol. 50. b. Magdalen-Colloge’s Cale, Rex off Medi-
cus Regnt & Sponfus Reipublice. It is the part of 2
good Phyfician, aswell to prevent Difcafes, as to
cure them; and the Office of a good King, as
well to prevent Danger, as to remedy it. Com, fel.
130. Heis the Soul that animates the Body of the
Commonwealth; and we ought to move as he
moves. 11 Rép. fol. 72. The King is the Fountain
of Common Right, therefore we have no Reafon
to {kain the Fountain,

I am now come to my fourth Proof, which
%s by Precedents, wherein I thall be fomewhat
ong.

The Second Day's Argument of Sir John
Banks, Kumight, bhs Majefty's Attorney-
General, before all the fudses in the Ex-
chequer-Chamber, o2 2he bebalf of his Ma-

Jefty.

iiay it pleafe your Lordfbi?s,

V"E‘O remember I thewed by Charters, Aids, and

a - great Number of Precedents, thar this
Royal Power was i tie King of England before
the Conqueft: And that tho’ fome were exempted
from the fetting forth of Shins by Grant unto fome
particular Men, or fome particular Churches s yet
thefe three fundamental Services of Expedition,
repairng of Caftles, and making of Bridges, were
always cxempted.

Then I'fhewed, by a grear Number of Prece-
dents, that not only the Principal, but all other
Neceffaries that concern the Defence of the Realm,
both by Sea and Land, hath becn always com-
manced by the King’s Writ: for the fortifying of

Towns
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Towns and Caftles, and the Murage of Towns,
the Appointment of Admirals of the Fleet, and
thofe that thould be Guardians by Sea and Land;
the Imbarring of Ships, and Arrays of Men, the
erection of Beacons, and difcharging of fome upon
juft Caufe, and by punithing of thole that were re-
fratory: And all this was done by the King’s
Command, per ipfims Regem, or per Regemls Con-
cilimm, without any Aid of Parliament.

Likewife, 1 have made it appear to your Lord-
fhips, that the King is the fole Judge of this De-
fence: That the King 1s not to be miftrufted in
the Execution of his Office, as King; nor your
Lordfhips as Judges, are not to be miftrufted. 1
have then thewn out of Precedents, that in thofe
Years, wherein there have been Parhaments, and
fometimes ficting the Parliaments, Writs have iffued
per ipfuin Regein s and per Regen {8 C ﬁ?}sz[f{:'?}f.

I fhall proceed to make good other Particulars,
which I have opened unto your Lordlhips.  Fizf,
That thefe Precedents that have been fhewed, and
which I fhall fhew unto your Lordfhips, have not
heen grounded upon any particular Covenant or
Charter of Cuftom, but upon the Law of the Land,
and upon fuch Reafons as are irreverfible, and bind
all the King’s Subjects, as well Clergy as Laity.
For this I fhall remember Claxf. 48 Hen 1. M. 3.
The Writs do recite, quod twin Milites (S liberi
Tenentes quavt omizes alijy, &c. ad defenfionein Regni
teneantur. Clauf. 9. Ed. L. M. 11. pro defenfione
Regni omnes tencantur. Scot. 10 Ed. IIL M. 12,
quia conforans Rationi, quod oinies 1angit per omnes
[upportari debet : And the fame Roll, M. 20. dorf.
ex: legiantia od defenfionein contra hoftiles ingreffus
inimicor” nanus exponcre adfutrices, &c. Rot, Alm,
12 Ed. III. M. 1. dotl. oimmes £ finguli tenentur,
&ec. Se &F fuua exponeres the fame Roll. m. 12. dor/.
ginnes &3 finguli ad defenfionem Regut aftrifli, And
I think every Man will acknowledge hunfelf to be
bound out of his Allegiance. Roz. 2li’. 17 £d. 111,
M. 13. dorf. ex legiontia ad defenfionci: Regni &
veftri & veftrorum. Same Rolls A4, 17. And there
be Writs unto all the Bithops of Zugland, quod in-
vererint bonines ad arma pro defenfione. Francke
Alimoigine Tenure was no Plea againil this Service.
Rot. Fraune. 46 Ed. 111. M. ;i There was a
Writ dire&ed to the Bithop of Canterdury, for the
arming and arraying all Ecclefiaftical Perfons with-
in his Province : The like to the Bithop of 2ork in
the fame Roll. So it extends to all the King’s
Subjells, as well to the Clergy as the Laity.

Nay, Ports that were obliged to do particular
Service, yet in cafe of extraordinary Defence, that
there the Writs went out, not only to perform the
ordinary Services, but Services w#ltra  debitum.
The Cinque Ports, by their Charter of Ed. I
were to fet forth 52 Ships at their own Charge
for fifteen Days; yet we find by feveral Writs,
and 1n feveral Kings Reigns, that the Cinque Ports

have been required to do further Services,  Arrefls.

have been of therr Ships, Ultra fervitivm debi-
tum. Scot, Roll 1o Ed, IIL. M. 2, 3. dorf. and 28.
dor[. there 1s 2 Command, that all their Ships of
40 Tons thould be arrefted for the King’s Service,
And fo hikewife, A 22. that all the Ships of the
Cinque Ports, tam suajores quam minores, thould
be arrefted. Rot. Alm. 13 Ed. 111 M. 13. Omues
Naves quez tranfire poterint, arrefted and brought
to the Cinque Ports.

So then, to tell of particular Rolls, that thefe
and thefe Towns were obliged to do thefe Services;

this, under favour, is no Argument. For altho’
Vor. L. '
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they be obliged to do the Service, yet upon other
Occafion, the King took all their Ships, #itra fer-
vitinm debitum.  Clauf. 16. Ed. 1. M. 13. dorf.
The King writeth to divers Earls,” Barons and
others in this Manner, Quod fint tam citius quatenns
poterint parati, beyond your Service, with Horfe
and Arms, and come to our Town of Newcaftle
upon Tine: So as this Writ was dire®ed to all the
Lords Spiritual and Temporal, and all the King’s
Subjetts ; not only with their due Service, but be-
yond therr Service, to be at Newcaffle. So your
Lordfhips fee the Motives, and Grounds, and
Reafons of thefe Writs are univerfal; they con-
cern not a parttcular Part and Subje@, but all the
King’s Subjects; and they are Legiantia fua debite.
So that 1s the firft Thing I would obferve to your
Lordthips, that thelc Writs and Precedents are
grounded upon the Law of the Land, and not up-
on parttcular Cuftom.

The {econd Thing 1s this : That all thefe Writs
have ifued by the King’s Mandate, either by the
King only, or by the King and his Council,
without Advice in Parliament; of which I have
made a Colletion: And it 1s better for me to at-
tend your Lordfhips withal, than to cite them ;
becaufe they are above five hundred, wherein I
have diftinguithed what have been per Regess, and
which per Regem & Concifinm, and where the Ad-
vice of particular Merchants and Portfinen were
required, Scot. 11 Ed. 1L M. 2. dorf. 19 Ed. 111
pars 1, M. 20. doif. And 1n thefe, the Advice of
particular Men were called to aflift the King and
his Councll.

Now, my Lords, 1if before Tiume of #illiam I.
and fince, and for fo many hundred Years toge-
ther, this hath been done; fhall not thele Prece-
dents make a Rule?

That Precedents that are not againft the Law,
nor contrary to the Rules and Reafonsof the Law,
make a Law, this appeareth by 4 Ed. IV. fol. 43.
The Lord-Chancellor fent forth a Writ of Error.
The Judges ook Exceptions both to the Matter,
and the Manner, faith the Book, becaufe it hath
been always fo; the Precedents make a Law. 33
Hen. V1. fol. 20. An abfurd Return made by z
Sheriff 3 yet becaufe Precedents to warrant it, a
oood Return. 2 Rie. 1L fol. 7. where a Duty was
to be paid to a Corporation of Mayor and Com-
monalty, the Duty to be paid to the Body, andan
Acquittance to be had from them; but becaufe it
had been ufed the Mayor alone to give the Ac-
quittance, a good Acquittance. 2 Rep. Haipes's
Cafe; the King fhall not part wich his Intereft
without the Great Seal; but yeta Leafe for Years,
under the Sealof the Excheguer, is good by Cuftom.
4 Rep’ fol. 9. that the Precedents of the Court are
ooocd agamift the exprefs Words of a Statute.
Having fo many Precedents,- I will not trouble
you any longer, tho’ I have referved a fpecial
Place for anfwering of Obje@ions; yet fuch Ob-
jections, as fall matenally in the way, I fhall give
an Anfwer to, tho’ I referve the Anfwer to the
matn Objettion to the fifth Place.

It hath been fard, by Mr. Holbers, that here
hath been a Difcontinuance of Time; and that fince
the Time of 50 Ed. III, none of thefe Writs
have iffued. -

Shall Difcontinuance of Time take away the
King’s Right ? If there have been no Ufe within
the Time of the Memory of Man; yet if there
have been an inherent Right in the Crown of Eng-
land, thall the Crown lofe it by Difcontinuance of

4 G2 Time,
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Time, contrary to the Rule of the Law? 10 Hen.
IV. fol. 6. Where the King is the Founder of a
Bithoprick or Abbey, and is by common Right
to have a Coredy, tho’ not ufed, and the King hath
notdemanded it in time of Memory, yet the King
thallnot lofe it.  Fitz. Her. Na. br. fol. 5. A
Writ of Right brought by the King, where you
mult alledge expleis & Seifin, will not bind the
Kmg to alledge a Seifir in him and his Progent-
tors : for if once the King had a Seifiu, Protracts
of Time fhall not difcontinue it. 12 Hen. VIL
fol. 20. The Statute of Mbortiaine confineth the
Lord to enter within a Year and a Day; but it
fhall not bind the King, for he may do it any
‘time. 35 Hen. V1. fol. 26. If a Villain doth alen
his Lands, it barreth not the King. Plenarty af-
“ter fix Months, no Plea againft the King. 6 Kep.
no Difcontinuance of Time, if the King hath a
Right. 7 £d. IV, 30. If an Alien and another
Man purchafe Lands together, and the Alien dizs,
the King fhall not be prevented by Survivorfhip:
and in perfonal Goods, you fhall raife no Pref-
cription agamnft the King. 35 Hen. VL. F4l. 275.
There 1s no Man can pretend a Tide to the
King’s Goods, tor Waifs, Eftrays, or Wrecks;
for no Preicription can invade the King’s
Profit.

But then they fay the Precedents are not in all
Times; for we have not thewn, nor cannot fhew
that in all Times thefe Writs have iffued.

A ftrange Objettion, in all Times! My Lords,
it is a cafual Service. In all Times, God be
thanked, not that Occafion or Neceflity of this
Defence, Wil you have us fhew you Precedents
for a cafual Service done at all Times? 4 Rep. fol.
10. If 2 Man hold to do Service to his Lord, to go

37. The King againft John Hampden, £/7;
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Writs went out for the Shipping Bufinefs, by the
Royal Power.

Then it hath been faid, that we can make no
Precedents of thefe; for tho’ Writs have gone out,
yet it doth not appear that thefe Writs have been
put In practice, or that any Execcution of them
have been done.

But the Service hath been done, as doth appear
by the Monuments of thofe Times. Then it doth
appear by other Records, that the Wages of Ma-
riners have been pawd by the Country.  Thefe ve-
ry Years, Rot, Clauf. 20 Ed. IIL M. 0, 7. It doth
appear, that fome particular Mcn had particular
Diicharges, aither becaufe they were n the King’s
Service, or in Gafeorzne, or ived on the Sea-Coafts
that they pleaded their Pifcharges, and had them
allowed for that Reafon, 23 £4. 1L M, 14.

So as, my Loids, upon this fecond Ground, that
thefe Wiits have gone forth thus conftantly in fe-
veral Ages; that there being fuch a Number of
Precedents, the Difcontinuance hath ever been when
there was no Occafton. That the Precedents of the
Courts ot Jultice make a Law, and Difcontinuance
cannot take away the King’s Title. Thisis the
fecond Thing I do mfift vpon, that thefe Prece-
dents make a Law.

‘The Third thing I {hall obferve upon thefe Pre-
cedents 1s, That thefe Writs have gone forth, not
only in Cales of an attual War, or in Cafes of an
Invafion, when the Enemies Fleet hath been upon
the Sea; but by way of Preparation before-hand,
when the Enemy mcant to come ; and in contin-
gent Cafes, when the King might conceive any
Danger nught infue: But in thefe Cafes Writs
have 1ffued out, will appear. Rot, Clanf. 48 Hen I11.
M. 2. The Writs are here in Court. Cum neceffe

with him into the War of the King, this 1s outof /it ad defenfionem Regni cffe prompium, &c. Clanf.

the Statute of Limitation; for it may happen not
once in two or three hundred Years: therefore the
Taw doth not require we thould have a Seifin, for
this very Reafon, becaufe it is cafual. 33 Hen. Br.
Fealty 15. That for Homage and Fealty, cafual Ser-
vice, they are out of the Statute of Limitations: {o
as now, by the fameReafon that they would tie usto
Precedents where there was no Qccafion, by the
fame Reafon the Tenants are to do F o nage, or go
into the Wars when there was no Occafion.

But befides, he 15 much miftaken, thefe Pre-
cedents do not end with £d. II1. 7 Ric. II. M. 18.
13 Hen. V1. M. 10. 14 Hen. V1. pars 1. M. 14. a
great Number of Ships commanded then 1n the
King’s Service.

But 1t hath been faid, that the People have al-
ways petitioned againft 1t, and there hath been a
decrying by the People 3 and they have petitioned
in Parliament againft it.  And thefe things, that
muft be made good by Cuftom, muft gather
Strength by a Confent.  And further, that when
Peutions have been preferred, the Xing hath not
denied the Petition exprefly.

My Lords, T fhall thew, when I come to give
a particular Anfwer to thofe Records and Petitions
that they have mentioned, That notwithftanding
thefe Pedtions, this Service hath been always con-
tinued : and for the Anfwer that he {peaketh of,
that they have not been denied ; thefe are the
very Words of the Anfwer, Le Roy fe avifera.
We know whether this be an exprefs Denial or
po. So tho’ the King took time to advife of the
Perition of his Commons, this is no Argurnent,
but that it is a mannerly kind of Denial.  Befides,
i thefe very Years of 10, 11 €& 12 E4-III, the

23 Ed. 1. M. 5. There were feveral Writs directed
to divers Earls, Bithops and others, de cuffod. ma-
rit, the Words are thus, Quia wolumus guod
partes marit’ in Com’ Ellex, &c. contra Inimicos
diligenter cuffodicad, forfan fi in tartes illas venire
contingent. 24 Ed. I. Remembrancer in the Ewche-
guer; upon Information given, that there were
1000 Men in Flanaers made Preparation to come
unto Yarmonts to burn the Town, Writs fent forth
by the Treafurer and Barons, ex offcio, to be in
readinefs in cafe there was an Invafion. Pat, g
Ed, 11 pars 2. M. 26. Writs direéted to all the
Port-Towns between Sonthampton and Thames, to
{et forth Ships at their own Charge, for the better
Defence of the Kingdom ; and againft thofe that
commit Depredations upon the Sea, as well to
Men of this Kingdom, as to others coming to
this Kingdom. Rot. Scot. 11 & 12 Ed, 11, M. 8.
The King, by feveral Writs, dire¢ted to feveral
Commiflioners in feveral Counties, recited the
Provifion made for his Army at Land at the laft
Parliament, and faith, Nos confiderantes ad expedi-
tionem pred. tam ad iimpedend.  Scotos, quam pro
cuftodiend. Naris, &c. and fo commandeth for that
purpofe, that Ships thould be fent out of feveral
Countics for thele two Caufes; the one to hin-
der Victvals from going into Scotland, the other
for free Intercourfe of Trade. It appeareth, 10
Ed, I11. that the Ships of France were not upon our

- Sea-Coalts, but were in Britain in France; and yer

the King, upon Relation that they had an Intention
to invade the Realm, did fend forth for the pro-
viding of Ships in moft Parts of the Realm 5 this
was only upon Information. Ry, Seof, 1o Ed. 111
M. 30. Ut andivimus: M, » . Ut inselleximis

M, 16.
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M. 16, 22. Suod audit. M. 18. dorf. 12. dorf. ;.
dor /. in partibus tranfmarinis. So by thefe Records,
this Preparation of Shipping was only upon Infor-

mation.  Franc. 26 Ed. 111. M. 5. Quia vulgaris

opinio Regnuin nofirinm Anglice invadere, therefore

mandeth Shipping by Sea, and Forces by
{I:?anf:d_ Rot. Frauip 1o Ric. 1I. M. 23, 24. Quia
certi rumores qiod Franc. infra breve leimpus cum
aoiis Arial boc Regnum invadere, &e. commands
the Cuftody of the Sea and Sea-Coalts. So as it
doth appear, by thefe Records, thaig upon an In-
formation, or Conjecture of the King, he may
{end forth thefe Writs, and commanded his Subjects
to be in readinefs, in cafe that Danger might hap-
pen ; better fo, than to receive a Blow, and then
to make Preparation for Defence ; we fhould buy
that Wit with Repentance. Prudentiffina ratio,
guia Hiincy Belli, &c. preperavit. And furely
when the King fees thole Preparations abroad,
thofe great Armics inadjacent Countrics, guz nocere
poffunt, great Reafon we fhould be in Preparation.

This is not only confonant to Precedents, Wil
dom of Times, Policy of State, Venienti occurrere
morbo, but to the Reafon of our Coemmon Law.
If 2 Man be in fear, that another Man lieth
Wait for him to do him a Miichief, fhall he ftay
tll he receive @ Wound ? 17 Ed. IV, 4. In this
cafe he may have a Writ to bind him to the Peace,
13 Hen. V1L fol. 17. If 2 Man have a Warranty for
his Land, fhall he ftay till he be impleaded ? No, a
Warrantia Charta lieth till he be impleaded. If
I.ord and Tenant in antient Demein, and the Lord
fhall require more Service of the Tenant than
he ought to perform ; {hall th: Tenant ftay till
there be a Diftrefs taken ? No, he fhall have his
Monftraverunt, Fitz-Her. Na. Br. 40 Ed. I11. fol.
45, 46. and this only upon Verbal Demand of
Service,

Shall then the Common Law of England {ecure
the Subject not to ftay till a prefent Danger, but
he fhall have his Warrantia Charta, and Mouftrave-
ruut before Diftrefs taken ; and fhall not the Com-
mon I aw provide for the King, that he, in his
Expectation of Danger, may make his Preparation
again(t it ? So furely thele Precedents are according
to Reafon of Law.

The next Thing that I did obierve out of thefe
Precedents was, that in thele very Ycars, wherein
there have been Aids granted to the Crown pro
defenifione Repaiy 1n thole very Years thefe Writs
have iffued out by the Royal Power. Cleaf. 48 Hen.
I11. AL 2, 3.dorf. There was then a Tenth grven by
the Clergy pro defenfionz Regniy and yet In that
Year he did cominand the Defence of the Realm,
both by Sca and Land ; and that appeareth, Pat.
a8 Hen 11, M. 6. dorf. and Clauf 48 Hen 111, M. 30.
In the 22 Ed. 1. the King had given him in Par-
liament, pro fubfidio guerre, a Tenth of all move-
able Goods, which was to be collefted 1n the 23d
Year, asappears, Pat, 22 Ed. 1. M. 2. My Lords,
this very Year, when this was paid, he commanded
a great Number of Shipping for the Defence of the
Coafls, and that appeareth, Pat. 23 Ed. 1. M. 6.
Writs were directed to divers Counties, as Swffex,
Southampton, Dorfet, &¢c. commanding them to
be aiding and affifting to #illiam Thornton, in
the taking of all the Ships in thofe Counties, Paz.
23 Ed. 1. M. 7. & Cow’ Radolpho de Salwico ad pro-
vidend. de Navibus, ita quod prompti fint quandocung,
mandamys. So to be n readinefs wath all Ships in
thofe Parts, that were of 40 Tons. M. 8. Some
Roll-Writs direted to moft of the Sheriffs of Eng-
land to be aflifting to Fohu de Barwicke, to the

in the Cafe of Ship-Money.
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chufing and fending forth of Archers, ad proficif-
cendum cim Fleta ngfira. So as they were not only
brought out of their own Counties, but all the
Counties of England, ad proficifcendum, My Lords,
this 23 Year, when this great Aid of Tenths,
and Part of all the Moveables were granted,
Pat. 23 Ed. 1. M. 5. the King writeth to all the
Archbifhops, Earls, and others, reciting, - that he
hath committed the Cuftody of the Sea to WWilliam
de Stoaks, Ita quod idem Willielnus vos onines, name-
ing the Archbifhops, Bithops, Earls, &5c. prout
neceffe fuerit. So as you fee the greateft Subjeét is
not excmpted from thefe Commands, but thould
be auxiliantes, refpondintes €3 intendentes. Clauf.23
Edl. M 5. dorf. The King commanded the
Bithops of London and Norwich, for the Safeguard
of the Sca-Coafts. Pat. 23 Ed. 1. M.1. A Com-
mand to all Archbifhops, Bithops, Abbots, Earls,
Barons, Knights, and others ; commanding them
to be ading to Adais de G. Ita quod idem Adam
conmpeliere poffer quoties neceffe, &c. So Clauf, 23
kd. 1. M. 5. dor/. the like Commands. So as,
my Lords, 1n thofe Times, which was 23 £d. L
when there was an Aid granted by Parliament, it
doth appear, thofe great Defences, toth by Sea
and Land, were commanded,

My Lords, 10 £4. 111 in a Parliament holden at
Nottinghawm, there was a Fifteenth granted to the
King for three Years, and {o it was recited in the
Record. And it appeareth likewife, Pat. 12 Ed.
IIL M. 2. Pars 3. Clauf. 12 Ed. 111 M. 28. Pars 3.
it appeareth, that a Tenth and Fifteenth were
granted to the King in Parliament ; and this was
tam pro defenfione quam arduis Negotiis, 12 Ed. 111
The Prelates, and Lords and Commons at 2 Par-
llament holden at Weflminfier, gave the King ten
thoufand Sacks of Wool, faid to be given.pro
defenfione Regni, asappears Rot. Alm.: 12 Ed. 111, pars
1. M. 1. In the fame Year there was granted like-
wile gro defenfione Regni medietatems lanarum, the
Moiety of all their Wool, A2, 31, 32. In the fame
Year the Clergy, they gave the King in Parliament,
medictaten lanarum ufg; vigint. mill. faccar. as ap-
peareth, Rot. Clanf. 12 Ed. lI. Pars 3. M. 13.
Rot, Clanf. 12 Ed. Ill. Pars2. M. 1. dor/. And
in this Year the King colle@ted a Tenth and Fif-
teenth, that was granted to him by the Laity in
Parliament for two Years; as appeareth, Clau/.
12 Ed. 1. M. 30. And befides all this, the Cler-
oy gave the King a Tenth, Clanf. 12 Ed. IIL.
Pars 3. M. g0. Thefe I cite the more particu-
larly, becaufe no Memory of them in the printed
Statutes.

Were all thefe Aids granted, 10, 11, 12 £4. 111,
pro defeufione Regni 3 and fhall the King in thofe
very Years fend forth Writs for the Defence of
the Sea and Kingdom ? And may not the King do
it now, when he feeth fuch great Caufe ?

Now, my Lords, in this 12th Year, when all
thefe great Aids were granted, Kof, dim. 12 Ed.]. 3.
Pars. 1. M. 12. Walter de M. was appointed Admi-
ral of the Fleet towards the North, and appointed
Commiflioners ad affidendum villas bonis & Catallis
ad contribxendum, ¢, and commandeth all Sheniffs
and Officers to be aiding and affifting. S0 in this
Record it doth appear, that in thefe 10, 11 and
12 Years, Ships and Forces were commanded.
Clanf. 12 Ed, 1II. Pars 1. M. 17. dorf. Command
by the King, that the Men of Surrey and Suffex
fhould have thetr Goods {eized, and Perfons im-
prifon’d, if they refufed to contribute towards the
Charge of Shipping. Rot. Alm. 12 Ed. Il Pays 1,

M. 2. A Commifhion to.William de B. and others,
| ad
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ad affidenduss omnes bomines juxta fiatum, and tofeize
thetr Goods and Chattels, if they refufed to con-
tribute for the Wages of Mariners for the Ships.

So as your Lordfhips fee by thefe Records, tho’
there be Aids, Tenths, Subfidies and Fifteenths,
granted by the Clergy and Laity 5 yetn that very
Year, if an extraordinary Occafion comes, tho’
Ships not upon the Sea, the King hath command-
ed the Defence of the Sea and Land at the Charge
of the Counties. I have done with the fourth
Parucular,

The fifth Particular 15 this. This Aid, and
thefe Contributions, they have not been required
only from the Maritime Towns, but from the In-
land Counties, per tofam Angliam. And this 1s
materially to be infifted upon, becaufe we are now
in an Inland County, in the County of Bucks.

My Lords, That this was done betfore the Con-
quefts, your Lordfhips have heard. For Alfred,
the firt Monarch, Aumno 824. juflit Cimbas, (5.
per tatam sngliom. Affer. Menevenfis fol. 9. Wigor.

Floren. 916. Huntington 351. That King Etbelred

did the like, Auno 1008. per totam Angliam, cvery
q10 Hides of Land to find one Ship. Floren. fol.
q. Maith. of Welminfter 384. Huntingdon fol. 360.
The Decree or Council, which was held at .
about the goth Year of King Ethelred, was that
Ships fhould be prepared againft Eqffer. And thote
Laws, which are remember’d in Lambert, were
before the Conqueft, ¢ap. 10. fol. 106. Quod pre-
fidii, &9¢c. So it was general and univerfal through-
out the Realm, concurring wich thole antient
Precedents and Council, {ince the Time of #illiam
the Firlt. Glanf. 48 Hen. 111 M. 2. For where a
Record is to be applied unto feveral Purpoies, I
muft mention that Record agamn. It appeareth by
that Record, that Bedfordfbire, which is an Inland
County, was charged with the Guard of the Sea-
Coaft, and paid for Wages: Same Roll, M. 3.
intus M. 2. dorf. Rutland, Oxfordfbire, Dorfetfhire,
Inland Counties charged for the fame Service. Pat.
48 Hen 111, M. 7.Cambridgefbire and Huntingtonfhire
charged for the like Service, and that they fhould
do prout per Concilitan noftruitz ardinatuin fuerit, 24.
Ed.1. King’sRemembrancer in the Exchequer, Rot.
27, %8, 79. Title de affociando pro cuftod, Maris ;
and Writs went out for Ships in divers Counties ;
and amongft others to Bucks. Pat. 26 Ed. 1. M.
21. When there was a Complaint that the Subjects
did fuffer upon undue Service, the Commiffions
that are dire¢ted for Enquiry thereof, are direéted
to all the Counties of Eugland, as well Inland as
Maritime, Pat. 23 Ed. 1. M. 5. That Men, to
furnith a Fleet, were drawn and commanded from
the moft Parts of the Kingdom. Rot. Svet. 10 Ed.
I11I. M. 14. Inland Counties charged with Shipping
for the Defence of the Kingdom, as Cambridgefbire,
Hungtingtonfbirve, Nottingbamfbire, and Derbyfbive.
Clanf. 13 Ed. 111, Pars 3. M. 14. dorf. and there
Oxfordfbire is charged with Cuftod’ maritim. Rot.
Scot. 12 Ed, 111, M. 12, dorf. Bedferdfbive, Bucks,
your County, and Derbyfbire charged there with the
fame Defence, Clanf. 1 Ric.11. M, 18. There Cam-
bridge and Huntington were to provide a Barge at
their owrt Charge ; and yet Seafaring Men there
were none. Writs were then alfo direted to Nos-
tingham, and Derby 5 tho’ they had no Seamen, yet
they had Money and Means to provide them, Rot.
Franc. 4 Ric. 11. M. 18. The King {ends his Writs
into moft Counties of Exugland, as well Inland as
Maritime, reciting that the King of Erance was

gone with an Army into Flanders, and that Calais,-

was in danger ; and commandeth all Knights,
Efquires, and Archers, and every of them, accord-
ing to his Eftate and Faculty, to be {fufficiently ar-
rayed and armed, and come to the Port of Sand-
wich, ad proficifeend’. My Lords, in this Record
there was mention’a Bucks, Bedford, Huntington,
Cambridge, Nottingham, Derby, Leicefter, Rutland,
Northampion, and Eerks, all thefe Inland Counties.
The Words of the Writ are, Quod omnes tenentur
pro defenfionz Regniy, €c. Clayf. o Ed. 111. M. 12,
per omnes fupportari. Rot. Al 12 Ed, 111, M. 12,
vel 20. quod, &, All and every of our Kingdom,
out of their Allegiance, to be ready to defend
the Realm. 13 Ed. HI. dorf, a great Number of
Ships,

By all which it doth appear, Fizff, That the
Service was commanded {rom thofe Inland Coun-
ues. Seceendfe, That the fame Reafons which are
atven to bind the Inland Counties, are given to
bind the Maritime Counties, Pas. 23 Ed. 1. M. 6.
for the wking of Ships m Suffex, Devon, Mid-
dlefex, and otirer Counties. If fo be the Maritime
Counties be 1in danger, {urely the Inland Counties
cannot be in fafety. We are in an Inland County 3
and the Entry of an Enemy upon any Part of it,
concerns the Safety of us all.  And by the Rule of
the Law, every one that 1s to receive a Benefit, is
to give a Contribution., As the Cafe of 16 Ifen, VIL,
fol. 13. all Feoitees, whofe Lands were liable to a
Statute, the one thall have Contribution againft an-
other. It four or hve Cognizors in a Cogni-
zance, ail fhall have Contribution one againft an-
other. 40 Ed. I1I. Parceners, upon whom a War-
ranty defeendeth:, they thall be equally charged.
It a Man bind hunfelf and his Heirs in an Obli-
gation, having Lands partly by hus Father, and
partly by his Mother, and they defcend to {everal
Heirs, both fhall be equally charged, as it 15 3
Rep. fol. 13. Herdert’s Cale.

So I go upon thefe Reafons, that it 1s confonant
to Reafon of Law, befides thefe Precedents, that
where a Danger 1s to all, and all receive a Benefit,
all are to be equally charged.

My Lords, to illuftrate 1t by further Reafons,
that tho’ the Inland Counties, and Maritime Coun-
tics be charged, I hnd that the Ports, by the Char-
terof fid. 1. werc to find 52 Ships, I find thatwhen
the Neceflity of the Service did require it, then all
their Ships were feized in the King’s Service. [
find hikewile, that when there hath been a Difa-
bility in the Porrs to perform the Service, as now
they arc, for then the main Part of the Trade
was m the Port Towns, but now it is gone from
thence, and gone to Loudon 3 and few Ports have
the Trade, but London, Newcaftle, Briffol, and
Hull 5 and fhall it not now be required of the
Intand Counties, fince there is a Difability in the
Ports ? Rot. Franc. 21 E4. 1. M. 23. 1 find there,
that Plymonth, and fome of the Port-Towns, did
bear more than Londm s for Plymouth found 4
Ships, Dartmenth 6, Briftol 4, Newcaftle 2, Noir-
wich and Yarmouth 4, London 2, Hartle-Poole 2,
Sandwich 2, Dover 2, Rye 2, Shorebam and Arus-
del 2, and other Places found but one. It ap-
peareth, Rot. Al 13 Ed 111 M. 3. dorf. that Yar -
motth furnifhed, at their own Cofts, 4 Ships, King-
Jon 2, Bofton 2, Lynn o, Harwich 2, and Ipfwich .

My Lords, are thefe Ports able to furnifh the
King with {o many Ships in thefe Days to do their
Service ! The Wealth of one Portfman in thofe

Days, was worth the Wealth of a whole Town
NOW.

Admit



Admit the: Marifim_e_ Towns were bound to
it ; yet if there Qca fmlmg- of thcllfr Ablht}f, that
they - cannot do’1t, fhall- 1t not ¢ ewlzere be re-
quired ¢ That it 15 agree_ablt: ro the Rule of tie
Law, before any Commilfions of Sewers, where
particular Men are bound to defend the Sea-Banks,
yet before any Statutc, in cafe the Man was not
able, the Service was required from the County ;
for by it they might have either Gain or Lots.
This appeareth by the Ru_]es of the Common La\}r,
before any Statute 5 Regiffer fol. 123, Qued dif-
tringat omies, ¢, when one Man was to maintain
the Banks againft the Sca ; if not able to do i,
the reft that had Beneft by it, were to be diftrain-
ed to do it, 5 Rep. fol. 99. 10 Rﬁ‘?.fﬁf. 140, 141,
the Cafe: of the Ifle of Ely agrecable, that all th:{t
have Safvationem & Damnificationem fhall contil-
bute. o

To this Purpofe are thofe two Records mention’d
&v Mr. Solliciter, Rot. Par? y Hen IV, M. 18, that
where there was 2 Subfidy granted to the King for
the Defence of the Realm, 1t was afligned to Mer-
chants, yet with a Salve, unlefs Royal Power came,
Rot. Franc. 6 Ric. 1. M. §. certain Merchants had
the Cultody of the Sea, except Regalem poteftaten.

So the Conclufion 15, 1f an exrx_'aordmary De-
fence, there may be no Caufe to go into the Inland
Counties 3 but it a Royal Power, or extiaordinary
Danger. tho™not imminent, the King may require
an cxtraordinary Contnibution, per fotam dygliam,
from all his Subjects. |

But this hath been objected againft, and fome
Records vouched 5 that 1s, fay they, we will thew
you many Precedents, wheremn Navale Subfidinm
hath been required from Inland Counties, and
they have beendifcharged thereof, as Pat. 2. Rir. 11.
Bars 2. M. 42. dorf. The Town of Beverly pe-
titioned, becaufe they were to contribute, being an
Inland Town, towards the finding of a Ship with
the Town of Hxll, and were dilcharged thereof.

This is Truth, but not the whole Truth : for
the Town of Beverlr was difcharged by reafon of
a Charter of Ixemption granted unto them 7 Jo-
sioren: S. Jobanis de Bev:ly, the King's Confeflor
upon that Charter they were difcharged.

They have objected likewife the Town of Bod-
i, an Inland Town 1n Cornwal, was difcharged
a Cuftod” Maiis: For this Clauf. 13 Ed. 111 Parsa.
M. 14. was vouched for it, eliat the Town was
difcharged of this Contribution.

For anfwer to that, 1t will appear, that one
Tiraffel was then Admiral of the Fleet, and was by
his Commuflicn to be furnithed from the Ports at
their own Charge for three Months, My Lords,
this appears, Ro!. Clenf. 13 Ed. 111, Pars 1. M. 33,
anc fo that Town, an Inland Town, was to be
difcharged. My Lords, likewife there were other
Difcharges 5 upon this Reafon Nerwich was dif-
charged from finding of Men for manning of Ships,
ecaule the Admiral’s Commiffion did not war-
rant 1t, Kot Scot. 10 Ed. 111, M. 15, for it only
exrended to the Ports 3 but yer Norwich was charg-
ed to find Ships, Clenf. 13 Ed. 111, Pars 2. M. 14.
S Colehefier was difcharged for finding of a Ship,
but 1t was becatie they were not within the W ords
of the Writ, asappeareth, Rot. Clanf. 13 Ed. 111
Pars 1. M. So to tell your Lordthips a Story of a
great Number of Land Tenurcs, difcharged 4
Cuftod’ Marts, and not to give your Lordfhips
the Reafon, 1t 1s nothing to the Purpoe.

So, my Lords, having verified thefe five Points
by the Precedents, and juftifed them by thefe
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Reafons, -and anfwered thefe Objectiofs, I fhall
now ‘come to the fixth Matter upon this Record -
and that 15, tho’ no Caufe be declared in the Writ,
no Danger manifeft, nor againft wlia¢t Enemics -
that yet the King by his Writs hath commanded
Shipping for Defence of Sea and Land ; and in
the King’s Wifdom the Danger hath been'referved

in his Breaft, and not communicated to his People
by his Writs, T

Fuft, 1find that antient Precedents have been
fo, that it hath been referved to- the King himfelf,
and thofe that he did depute to take care thereof-,
this appeareth, Rot. Clauf, 14 Foban. M, 2. the
King direfted his Writs to Herbers, with a
Mandamns to make ready all Shivs for our Scr-
vice, when we fhall command s not a Word of
the Caufe declared, or an Enemy proclaimed.
The fame Roll, A7 6. the King by Writ, directed
to feveral Parts, caufeth all Ships that could carry
fix Horfes or mere to be fent unto Portfinouth ;
and the like Writs were direGed to other Ports,
Kot. Pat. 15. Joban. M. 4. The King appornts
a Guardian upen the Sea-Coafts, and commandeth
all Men that they fhould be Zutendentes i and
other Writs in the fame Roll, direGed into many
Counties with a Mandomus, Clanf. 1 7. Feban.
M. 7. dorf. Writs for taking of Ships, and bring-
Ing them into the Thames Mouth, without Thew-
ing any Caufe: All this was done in the Time of
King Fobn. In the Time of Hen. I1I. Ror. Pat.
13 Hen 111, M. 5. a Writ commanding the Sheriff
of Kent and Suffex te arreft all Ships in thofé Coun-
ties 1o be at Pertfizsuzh, to be ready to g0 1o
that Service we fhall command. And it appeat-
eth in the fame Roll, that thefe Ships were able to
carry but fix Horfes. So Ror. Clanf, 14 Ed. VIIL
M. 13. To our Bailiff' of Postfucuth, and Keeper
of our Navy, to make ready onc geod Ship, and
to be ready to go in cur Service, whither and
when we fhall command it.  Ret. Clenf 23 Fd. 1.
M. 5. dorf. The King declares that he will have
the Sca-Coatls in £ffex guarded againt the Enemy ;
and there commandeth them to be obedient to fuch
an one, who had the Coftody. Rot. Pat. 23 Ed. T,
M. 2. The King writeth to all the Archbifhops,
Bifhops, Sherifls, Knights, and others, o be af-
hiting unto //illiam de §. who had ‘the Cuftody
of the Sea. Soas by all thefe, it appeareth the
King did give no Account to his Subje@s, cither
of the Service, or the Time when, Ror. Scof.
10 £d. 1. M. 13. The King commanded all Ships
to be arrefted, and Men and Mariners to be fent
to the Admiral f the Fleet, ad proficifeend. " The
fame Roll, M. 5. dorf. a Matrer fit for the Coun-
cily and not for the People to know. Same Roll
M. 20. that they fhould do prout nobis, &5¢. the
King oweth no Account to his Subjefts of
thefe things. 24 Ed. I M. 19, The King having
commanded £. §. to take up 100 Ships fit for his
Service, commandeth the Sheriff of Northumberlend
and others to be affifting. Same Roll M. 17, A
Command to the fame Effe@, that all Ships fhould
be taken between Lymn and Berwick. It was fo
likewife in the Time of Ed.IL Pat. g EJ I1.
Pars 2. M. 26. Ships taken up at the Cliarges of
the Inhabitants, to defend the Sea againft Male-
fattors and Pirates. Rot. Clonf. 12 Ed. 11 M. 11,
dorf. Writs direCted to the Mayor and Bailiff of
Sudwich, to make ready all Ships within their
Port of 40 Tons, Jia, &c. that they be ready
within three Days Warning to go, as we fhail
more fully declare 5 but the Service. that was to

be
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3. Th King againft John Hampden, Efz; - 13 Car. I

be done; notmention’d.  So it appear’d by other juxta quantitatem, were compelled to contribute s

Writs to other Towns in the fame Roll, 17 Ed. 11.
M, 11. Pat. s4Hen. VI, M. 14. Rex quic quibtfd
arduts caufis, &c. doth aflign Fobn Hoxbam to
take up all Barges of 10 Men and upwards.

~ Soin all thefe Times of King Fobn, Hen. 111.
Ed 1. Ed 1I. EdIll. and Hen, VI. Writs have
gone out generally; that the Service hath been
concealed ;3 and for Inftruction, they were referred
to the Council.

It ftandeth with Reafon, for Refolutions of War
are not to be communicated ; his Majefty hath a
{feparate Council of War from the Body of his
Privy-Council.

Now, my Lords, for the Objection that hath been
made again{t the firft Wrirof 4 Aug. 11 Car. that
15, That the King hath not declared fufhictent Caule
for the iffuing of this Writ: The King hath not
communicated to 7. §. and . N. what the Employ-
ment muft be 3 he muft fausty the Counal at the
Bar, which he ought not to communicate to his
Privy-Council, but s referved for his Council of
YWar.

This 1sa Writ to command Obedience from his
Subjeéts, and upon fuch Reafons as may fatisfy
any reafonable Man ; and if fewer Reafons, it had
been the better agreeable to all former Writs.

For the next Matter out of the Precedents,
which 1s, that during the Times of the Sitting of
Parliaments, thefe Writs have iffued out by Com-
mand from the King, I have made 1t good upon
my former Head.

The laft Thing I obferve upon the Precedents
was this, That there was no Claufe, no Parucular
in the Wnt of 4 Aug. 11Car. but was warranted
by many Precedents: And that in this thing the
King doth but jubere per legein.

Firft, For the Direttion : It 1s, asin this Writ,
fometimes upon one, or probis bominibus of {uch
a County, fometimes the Direction is to Commii-
mifioners ; fometimes one way, and fometimes an-
other : and of this of the Precedents themfelves,
when your Lordfhips come to fee them, I fhall
{fpeak, They would have the King defcend fo low,
as to give them a Reafon why he doth 1t: {fome
Reafons are exprefled in the Wity as guia pericu-
lnws tnmminens, quia pro defenfione Regui, tuitione Ma-
ris, fecuritate fubditorun, falve conduttione Navium,
(. My Lords, all thefe are exprefled 1n the Re-
cord, 9 Ed. II. M. 12. Scot. 10 Ed. l11. M. 20.
Rot, Alw’ 12 Ed. 111. M. 1. Rot. Al 13 Ed. 111.
M. 13. 1 find in thefe Writs the fame Matter,
Power of Aflefiment, fometimes Levies by Diftrefs
and Imprifonment ; nay, Seizure of Lands and Te-
nements, Goods and Chattels, that are exprefied in
former Writs : and that 1t was at the Charges of
the Counties, both Inland and Maritime, this ap-
veareth, Rof, Scot. 8 Ed. 11. M. 9. De Navigio
providend. Pat. o Ed. 1. M. 26. Pars 2. De Na-
vigio providendo pro Cuffod’ Moris. Many more of
thefe, Scot. 10 Ed. 111. That the Wages of the Men
that went in the Ships, and guarded the Coafts,
were at the Charge of the County ; this appeareth
1o Ed, 11I. M 2. deif. 60. Men appointed and
fent to Portfinsuth, and they refufe to go withour
Wages ; but a Command came from the King,
and commanded the Counties to pay them Wages.
10 Ed. I1I. M. 21. dorf.  And his Predeceffors not
to bear any Charge whatfoever, tho’ pro defenfione.
Rot. Al 12 Ed. IIl. Pars1. M. 2. Thole of

Tyun, who refufed to contribute towards the
« harge they were affeffed by the Commiflioners,

{o Rot. Clauf. 12 Ed. 1IL M. 8. the like pro Cufpod’
Maritim. I might be infinite in thefe Particulars,
but I will not trouble your Lordfhips.

Here they have made fome Objeions ; tho’
to anfwer the main Objeltion, I.am not yet come,
They fay, this Power of affeffing the People for
Sums uncertain, ought to be no more than Efcu-
age uncertatn, and muft be affefled in Parliament -
And this Affeffment for Defence, ought not to be
by Commiffion, or the King’s Writ.  Firf, for
the Authority, which 1s Littleton, he faith, fol. 20.
Que communizer ait que Lfcuege ferca affeffe pur
Parliaw’ -

I do not find by the Reaiiter, where thefe Writs
are; neither do 1 ind them grounded upon any A&
of Parliament. Some that are grounded upon Aéts
of Parliament, do recite them.  But what if it be
by At of Parliament ¢ A Service that is to be
done by the Tenant to his Lord ; what if this be
fo, that it mult be affeffed in Parliament? Your
Lordilips know that the Tenants muft do accord-
ing to the original Duties of them. And if this
be, that the Lord fhall not affefs them but in Pag-
hament, 1s that an Argument from a Tenant to a
Lord in this Cafe ?

This 15 a Service commanded not by Tenure,
but by a King from his Subjects 3 this 1s fuitable
to the Realon of Law in other Cales : For thofe
antient Alds, which the Law doth reguire for the
making of his cldeft Son a Knight, or pur file
marvice 5 are not thofe certain at the Common
Law ? Muft there be an Act of Parliament to
aflets thefe Alds 2 The Books are otherwife.

But the King ar the Common Law might re-
quire an Ald uncertain, and might aflefs it as he
pleafed.  Glanwile lib. g. cap. 8, Brit. fol. 5%. cap.
27. Braft. lid. 4. ccp. 16, So as at the Common
Law they were uncertain. 11 Rep. fol. 68. D. It
is faid there, the Swatute ¢t IVefminfter 1 cap. 15,
which purs reafonable Aid m certain, doth not bind
the King 3 ¢ fortiori we muft not bind him to a
Certainty for the Defence of the Realm, No Man
tell what the Preparanion muft be, or the Charge
thereof. If they can thew an A& of Parliament,
that limits the King for tixe Defence of the Realm,
they fay {omething.

But they fay the Shenlf is no proper Officer,
not {worn to execute this Wric.

This 15 as wide as the other: for, my Lords,
the Shenft 1s fworn to execute all Writs thar fhall
be delivered to him for the King’s Service.  And
furely this Wi, 1f it come to him, he muft at his
Peril execute it.

Firft, The Direction of thofe Writs have been
many tiges as well to the Sherifis as the Com-
miffioners, Roz. Scot. Ed XL M. 13. Claaf. 15
Ed 1L A 17, The King commandeth the She-
riff of many Counues to furnith Men with Arms,
Victuals, and other necelfary Provifions, both for
Sea and Land. 23 £d. I M. 5. dorf. 24 Ed. 1.
Ret. 7. 9. EX> Remear’ Regis 11, The Lands of
the Sherifts and other Officers, were extended be-
caufe of taerr Negligence in doing of their Dutics
concerning, thofe Writs, 25 Ed. . ExX’ Remenw’
Regis. A Commiffion went out to enquire.of the
Exccution of the Oflicers in the Duty of their
Places.

Befides thefe Writs at the Common Law, this
1s feconded by the Authority of the Common Law,
Regiffer 122, or 127, The Writs that go out to
the Shenft (for they go out to the Sheriff as to

(Commif-



1637. Scacc.

Sheritff or Commuffions, as occalion fhall require,
Regiffer 191. Bre. de partitione, before any Statute
was made concerning the fame, that Writ went
out generally to the Sheriff 5 fo that in al] Times
and Ages it hath ever been in thefe Cafes, where

no Certainty, left to the Difcretion of the Sheriff

and Commifiioners.

My Lords, for the Manner of the levying per
Diftrictiones, and by Imprifonment of thofe that
do refufe: Is thisnew ? It hath been fo in all the
Precedents that have been vouched, both by Dif-
trefs and Imprifonment.  For the Diftrefs: If the
King makes a Corporation, and gives them Power
to ordain for the Common Good of the Corpora-
tion; and 1f they make an Ovder for the Pay-
ment of Moncy, and that thofe that do not pay
the fame, fhall be diftramed 3 1s not this adjudged
a good crdimance? 5 Rep. fol. 64. Clark’s Cafe,
Trin. 7 Hen. VII Rot. 3. There 1s a Benevolence
cranied to Ed. IV, for hus Voyage into Fraice, one
T. R. did deny Payment, and he was diftrained
for his Proportion.

They except to the Penalty of the Wi,

The Penalties of former Writs have gone higher.
Liter Comnui® nthe Exchequer, there was a Main-
deinns to affefs thofe that were employed in the
Previfion for Shipping s and the Adandainus was,
Sfcut nos &8 hounorein noftrum &8 falvationem Regni
diligitis.  In that Roll that 1s{o often remembred,
Rot. Scot. 10 Ed. 111 M. 11. doif. quod, Se. their
Lands, Goods, and Chattels to remain feized in
our Hands. And M. 2. under Pain of Ior{eiture
of Life: 11 £d 1II. M. 2. to caft thole in Prifon
that did retufe.  Rot. Clanf. 12 Ed. 111. M. 18.
derf. Wnits direCted to Hewry Hufley, and others,
to punifh thofe that refuled to contribute; aud to
imprifon them, and to feize thewr Lands and
Goods into the King’s Hands.  Clanf. 13 £4. IIL
pars 1. M, 36. doif. 10 ferze into their Hands the
{.ands and Tenements of the Refufers. Ros. Fraic,
o1 Ed 1L pars 1, M. 11, the King commands
Ships, under pain to lofe Life, and all cheir Eflate,
Rot. Franc. 10 Rich. 11 M. 23. to imprifon thote
that are contrary, under forfeiture of all they had.
So as your Lorfhips fee Mr. Holberne was very
far mittaken.

My Lords, 1n the next place, they have laid
hold “on the Diftance of Time ! ‘They fay there
was feven Months between the Teffe of the Wiit,
and the Time of the Rendezvous 5 that the King
in that time might have called a Parliament, and
there might have been an Aid granted, and the
Service performed in a Parliamentary Way.

Bur they may remember the 40 Days between
the Teffe and the Return of the Writ for fummon-
ine a Parliament; then the time {pent in pre-
ienting of a Speaker; the folemnity ufed before
they begin their Grand Cemmittee 5 their Read-
ing of a Bill thrice, the Debate about Pafling of
1t in both Hoeufes before 1t be granted 5 and aiter
all this be done, and the Parliament ended, 2
Time tor the levying of the Money mult be had,
and when 1t 1s levied, Time for the Return of it
and when 1t 15 returned, Time for the expending,
of the Money : and the Preparation will go flowly
on till the Money be rewurned, 48 Hen. 1. M. 4.
dorf. "F'here was a Command for guarding of the
Sea-Coufts.  Clanf. 23 Ed. 1. M. 5. deif. The
Port of Yarmeuth commanded to find Ships for
@ certain Time, Rot. Scot. 11, 12, 13 Ed. IL They
are put down In that Roll, A 8. that there was

You. L.

in the Cafe of Ship-Money.

Commiflioners) it 1s left to the Difcretion of the

Je}
a Command fora Nevale Subfidinn for three of
tour Months.

So as, my Lords, for the Time of Preparation
and for the Time of the Continuance, it hath ever
been referred to the Wifdom of the King. My
Lords, for the Spenifh Invafion, that hath been fo
late in our Mcmory, I find by the Books that are
kept in the Council-Chamber, ~that the Prepara-
tions were in Oifob. 87, againft the coming of the
ipﬂﬁ{ﬂ} Fleet in 88, which did not fet forth till
Jene : 1find no Parliament called that Year. And
by Letters and Orders from the Council-board,
thofe Ships, and Defence that was made, was ad
Junptaiir of the Subject.

S50, my Lords, by this that hath been fid, it
doth appear to your Lordfhips, that there is not
any Claufe 1 this Writ, either for the Dire€icn,
Motives, Mandates, or Penalties, but are warrant-
cd by former Precedents in a higher Degyee.

My Loids, thefe are the Precedents that I have
colletted, and reduced to thefe feveral Heads, I
thall now remember to your Lordthips divers o-
thers.  And in the firlt Place obferve, that #77-
fiaiz 1. came not to abrogate any former Law, but
was {worn to obferve sutiquas leges Anglicanas, that
appearcth in Lambert, fol. 125. prout.  So every
Man by this Law, that was but a Confirmation of
former Laws, mult provide pro viribus & facul-
tatibus,

Ifind by the Grant that J7illiain 1. made to his
Abbey of Batscl ot his own Foundation, 2 Charter
tobe free from Dancgelt & sinnibus auxiliis. It they
had not been freed, they had been fubjedt. 1 find
Pat. 7 Yoben. M. 3. the King authorized I#alter
Scot and others, guod owimes Naves, (3¢, which they
fhould find, to arrelt, and command all to af-
fift, asthey love us and our Peace in our Realm,
14 Foban. M. 6. as your Lordfhips have heard,
all the Ships were arrefted, that could carry fix
Horfes, and to be at Portfmonth, M. 2. all the
Ships in the Port were to go in his Service, with-
out exprefling for what, and unlace. Clenf 12
Joban. M. 7. dorf. commanded all Ships to
be brought into the Thaizes Mouth, So here was
not a laying down, but a Continuance of it. Soin
Hen, Y1.2s Time, Clauf. 14 Hen 111 M. 12. dorf. all
Ships taken that could carry fixteen Horfes, Clany.
15 Hen, 111, &, 1. dorf. Command for the furnifh-
ing of Arms, Men with Victuals, and other Provt-
fions for forty Days. And here was the like
Command to Sheriffs in feveral Counttes.  Clauf.
26 Hen. 11, the King commandeth the Men of
Yarmonth, to have thelr Ships ready with Men
and Arms; the fame Roll, to find ten Ships to
00 t0 Picardy. Pet. 48 Hen. IIL M. 3. dorf. Writs
to the feveral Port-Towns, that no Ships fhould
oo Beyond Sca, burall to ftay at home, M. 5.
dorf. Thofe that returned from guarding the Sea-
Ceafts without Leave, were punifhed, by feizure
of Goods and Chattels. M. 4.  Same Roll, dos/.
Provifion to be made till further Orders be had
So it was not confined to Time, but Occafion, as
need fhould require, And there be divers others
in the Time of Hen. III. upon other Occailons,
which I have remembred. In the Time of £d. .
o1 Ed. 1. M. 23. It appeareth there, that all the
Port-Towns were appointed by the King and his
Council, how many Ships every one of them fhould
fet forth. Rot. Vaf. 22 Ed. 1. M. 11. dosf. The

ling of Eugland in that Wit ftileth himfelf Do-
minns Regni Scotie, &Fc.  And fends lus Writ to

the King of Scotfond, to let him koow, the King
4 H of
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of Fraunce had taken part of Gafioigie, an Inhert-
tance of the Crown of Eugland, that he tholld
fide & hoinagio, be at London with Horfe and
Arms, &¢c. This Writis very obfervable, the
Kingot Englandis Superior Dominus Scotie. Apart
of Gafeoignewas then loft.  The King of Scotland
was required by this Writ, as well as requefted,
to give him Aid for the Recovery of thofe Grounds
taken from him in Gafoigne. My Lords this
Power 1s not confined only to Englend, but it
veacheth, as GREAT LORD, into Scotland.
Alfo into freland, Vafe. 22 Ed 1. M. 5. doif.
The King by his Writ commandeth divers Earls,
and others, in Eungland and Ireland, to do thelike,
to fend Men to Londen with Horfe and Arms, The
fame Roll, M. 13. dosf.  All that claim to be of
the Liberty of the Port fo commanded.  Par. 23
£d. 1 M 1, 5, 7. AllShips of 40 Tons were
to be furnifhed and provided for the King’s Ser-
vice. Clanf 23 Ed. L. M. 5. Every Man is com-
pelled to contribute.  The fame Roll, M. .. thofe
that did not inhabit in maritime Towns, yet if
they had Lands there, they muflt contribute, refi-
dent or not refident, within or without the Liber-
ty, all muft contnibute.

My Lords, m that Writ, which is Claxf 23 Ed. 1.
M. 5. derf. Twill oblerve thefethings : 1. A Com-

rand to all Bifthops, Abbots, Lords Spiritual and
Temporal, Quod fint intendentes & vefpondentes ad
enflodiom Merrs. 2. In contingent Caufes 3 Canfa,
&e. 3. The Wit faith, quod cinnes ad arina, Ee.
fecenduin flatunt, . ad transfretandun cuin nobis |
and Poflefiion of Goods and Lands to be taken for
the Cuftody of the Sea, as in former times they
were accuftomed @ {o1ris to be done in this man-
ner as in Times paft.  «. The Wit was direéted
to feveral Sheriffs, per corpora, bona, £ tcrras, to
diftram.

Next 24 Ed. 1. M. 15, the King commanded
the Archbifhops, Bithops, Barons, and all the Com-
monalty, to defend the maritime Parts.  Clanf. 24
Ed. L AL 1q. pio coffodie Marit, There was ano-
ther of SymondeSp:ncer,which I remembred before
24 Ed. 1. Rot, 76. Another of the like, Ext’ Re-
mein. Regis, Clanf. 25 Ed. 1. M. 26. dorf. the King
moderateth the Expences of the Country when the
Danger ceafeth, Cleaf. 25. Ed. 1. M. 12. The King
commandeth the Sheriffs of feveral Counties, and
others, to bringall the Ships to be ready for our
Service, whenwe command. M. 26. The hike Com-
mand. De cuffodia Marit. Pat. 31 Fd. 1. M. 20.
Power given to Thainas de B. to raile Forces in Curi-
berland to relift the Scots ;and thofe chat did refufe,
1o {cize their Geods.  In the Timeof Zd. 11, Clanf.
2 £d. 11 M. 2 1. theKing commandeth divers Towns
to fet out Ships againt the Scats; and after, by {pe-
cial Writs, fome of thofe were difcharged. Rot. Pat.
g Fd 1l Pers2. M. 6. Pat. 16, EJ IL A, 11. A
Wit direéted to S Themas I7eften and others, to
array all between 16 and 0o, or to take their Lands
and Goods, if they did refule, Pars 1. A4 7. of the
fame Roll, Clezf. 20 Ed. IL. M. — the King doth
there declare that thofe that ftay at home ought to
contribute to fet forth Ships, and for the Wages of
the Men employed. Clenf. 20. Ed. 11 M. 6, Writs
diretted to the Scholars at Oxford, they were not
exempted, butcommanded to keep Soitthgate fafely.
Kot Vafe. 18 Ed. 11 M. 18. The King writeth to
the Archbithop and others, commanding them to
have IHories and Men in a readinefs, as often as
need fhall requive. For Time of Ed. Il Claxf.
2 Ed. 1) M. 13. and A1, 22.dorf. to Seuthampton,

and to feveral other Towns, for their Shipping, a-
i
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bove 40 Tons. Pat 3. Ed. 1IL. Pars 2. M. 6. The
King commandeth the Sheriff of Cornwal to di-
{train Knights and others, that abide not upon their
Lands in maritime Parts, and to imprifon. Thofe
Yearsof 10, 11, 12 and 13 0f Z4. 111, having been re-
membred 2 1 £4, III. The Kingconcerning the De-
fence of the Sea and Sea-Coafts, gave [pecial Rules
to be obferved, both for the Number of the Ships
and the Men, and the Quality of their Perfons, and
for the Proportion of their Wages ; as appeareth,
Pat, 21 Ed. I11. Pars 1. M. 26, 17. where there was
{pecial Order taken for the guarding of the Sea and
Sea-Coafts at the Charge of the Inhabitants.  Ror.
Franc. 21, Fd, 11l Pars1, M. 11. Commandto the
Sheriffof Loudon toarreft all Shipsin London tobe
{ent to Calais, to relit the Eenemies againit us then
about to come, Rot. Franc. 25 Ed. 111. M. 9. The
King reciteth, that Frence made aPreparation toin-
vade the Realm, and gavea Power to fome to raife
Forces; and commandeth the Sheriffs to raife che
Poffe Comitatus, to afhift the Commiflioners.  Pat.
26 Fd. IIL. Pars 1. M. 7. TheKing, by his Wiits
to {everal Counties, commanded all Men between
16 and 6o to be in readinels to refift the Scots. Rot.
Frane. 25 Ed. 1. M. 71. commanding all Officers
and Minifters to aflift Zudrewo de Guipho, in the raifing
of Forces for Shippmng.  So as in that Rolllikewife,
your Lordfhips fee that the Inland Counties were
commanded tor Shipping. Rot. Fianc. 28 Id 111, M.
0. the Kingappotnted Ro. Co.and Ro. A. o arreftall
Ships of 20 Tons and upwards, between fuch a dif-
tance, and to bring them to Seutbampton, Rot. Scot.
ag|Ed. 111, A7 13.5everal Writswere directed to the
Bithopsof Durbam and Cailiffz, and others, for the
arraying of Men, Rot. Franc. 3o Ed. 111 M. 37. The
King fent forth divers Wiits, commanding guod,
(e, with all their Forces, they fhould affift to the
fafe keeping of the Sea-Coalfts, to refift the Malice

of the Enemies. Rot. Fraice, 50 Ed. X1 M. 47. dor{.
Command tomake Proclamation, that all that have
Land upon the Sea-Coalts fhould repair thither with

their Families.  So m all Ages, and at all times

Writs have iffued both for the Defence of the Sea

and Land by the King’s Command,  In the time
of Rich. Il. Rot. Parl. 6 Rich, 11, A, 42. that was
objected as a Record againit the King, but maketh

clear for him : Que dit que le Roy peifons affembles,

e Parliginent, et defive de vivere del reveneus del

Corone car Efcheats Marriages & Forfietures font
pur le Defence nofira Royelins,  "Uhe King anfwers,

Le Roy wvolet de faris in ceo Cafe come per de advife

des Seigniors, L.

Your Lordfhips [ee they defire of the King, that
he would live of s Revenues, that the Profits of
Efcheats, Wards, &e. might be kept for the De-
fence of the Realm. TheKinggiveththem this An-
fwer, Thas hewill do in this Cafe by the Advice of
his Lords, as thail be moft for his Honour and Pro-
hit: So no Reafon to make any Enforcement out of
this Record, thatthe Profits of Efcheats, Wards, &5,
fhould ge for the Defence, becaufe the Kingmaketh
no ablolute Denial unto it, faying, that he will do
as he fhall be advifed by his Lords. Rot. Franc.
7 Rich. 11. A 18, That the Lords beyond the Seasbe
arrayed and armed according to their Stateand Fa-
culties. Pat. 8. Rich. 11, Pars2. M. y 5. A Command,
that all between 16 and Go be in a readinefs, Rot.
Ficie. 10, Rich 11 M. 23, Arraysthro’ all England.
Andfoin the Time of Hew. IV. Rot, Parl. 5 Hen 1V,
M. 24. for the arraying of all Men throughout Eig-
fand, and thofe that werc unpotent, and could not
go, to contribute unio it. 3 [fen, V, M. 26.dorf. Pat.
13 Hei. Y1, B4, 10. General Commiffions for thear-

refting
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refting of Ships, without declaring the Caufe, Per.
14 Hen. V1, affign’d Job. de N. to arreftall Ships in
the Port of Seuthampton, to do Service as the King
fhall command, there was no Caule declared, Pa:.
28 Hen. VI. M. 2, 13. Commuffions to array, and
thofe arrayed to keep in Array, with diligent
‘Watches into feveral Counties, 1 Hen. VII, pars 1.
The King writeth to Sir Fitz Hugh, to array Arch-
ers and Horlemen.

So that it appeareth by thole Precedents in all
Ages, that thofe Defences which have been made by
Sea and Land, are not confined to Port Towns,
and Manitime Places, but per totam Angliam.

In the next Place 1 fhall give a particular Anfwer
to fome objections that have been made, as have
not fallen In my way ; and to the Aéts of Parlia-
ment, Reafons, Records and Book-cafes, urged by
the other Side.

The Third Day's Argument of Sir John
Banks, Ahis Majefly's Attorney-General,

before all the fudges in the Exchequer-
Chamber, onbebalf of his Majefly.

May it pleafe your Lordfhips,

HE Matter that I did propofe te infift up-

on this Day, was the anfwering of the Ob-
jections. I fhall ufe no Preamble, no Repetition
to introduce what I have to fay : But in the an-
fivering the Objections, I fhall firft give anfiver
to the feveral Adts of Parliament infifted upon,
then to the feveral Records and Reafons that have
been urged on the other fide. And in the laft
place, 1 fhall anfwer the Exceptions that have
been taken to the Writ, 4 Auwg. 11 Car. Mittimus,
and Form of Proceedings.

The firt Act they have infifted upon, is that
of Williew the firft, call it what you will, an
Al ora Charter. The Words of it are verbatim
in Mat. Paris, Voluinus & concedimus, qued omues
liberi bowmines fini quieti ab omni tallagio, 5.

It doth no way trench upon the Royal Power :
for as in the beginning of my Argument, I open’d
to your Lordfhips, that this Power was inherent
in the Kings of Eugleid before the Conqueft;
here 1s only a Conccflion that they fhall be free
ab ot injufta exaffione.  Now this is no unjuft
Exaltion, foritisof common Right. And then
the other Part of that Law doth explainit; for it
doth fay, Quod fumus fratres conjurati, €3¢, fo for
the Defence of the Realm. By the fame Law
they would urge to take away the Power, by the
fame Law 1t 1s referved.

The next thing they mfifted upon, was the
Charter 17 joben. or on Magia Charta as they call
it 3 which indeed 1s mentioned in Mat. Paris, and
may be under the great Seal.  The Words of that
are, Nullum fcutagiuin vel auxiliuin niff per commune
Concilinm, nifi ad primuimn flivm militem facicud’ €5
maritond fil, &c.

This Charter, as it was acknowledged by them-
felves, was granted at Rumuing Mead, vihere the
Banners were difplay’d, when there was War or
Rebellion between the Barons, Commonalty, and
the King., It was not affented unto, the King
fitting 1n Parliament: For Parliaments are not
called with Arms, and n the Field. It was, in
truth, an inforced A& from a diftrefled King.,
Shall this bind the Crown ? I fhall remember the
Aét of Parliament made15 Ed. IIL and there only
were things that were in Parliament enafted dero-
gatory to the Crown, as this 1s; That no Peer

i the Cafe of Ship-Money:
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fhould be queftioned but in Padiament 3 That no
great Officer be removed but in P rhament ; That
no Clergyman fhall come before Temporal Judges.
Thefe were Things that were much derogatory to
the Prerogatwe_{of the King, 15 Ed. I That
King the fame Year, when he was better adviled,

: , e P
did make a Charter which is in print, for the

recalling of this prejudicial A& of Parliament fll

in force. It appeareth by the Parliament-Rolls
and printed Books, where the King declareth it

was drawn from him with an unwilling Mind,
and was prejudicial to the Prerogative of his
Crown 3 and therefore by that Charter it was re-
pealed. |

But my Lords, if that Charter 17 Johau. thould
be in force, why hath there been no Confirmation
of 1t in fo many Parliaments fince ? The Statute
of Magna Charta,q Hen. 111 hath been confirmed
onc and thirty times; why no Confirmation of
the Charter 17 Fobannis 2 And why have we not
heard of 1t fince char Time? The Reafon for it s,
that it trencheth too much upon the Prerogative

" of the King and Crown.

But take the Words as they are, what be they ?
Nelluin feutagivin wel auxilium wifi per commmne con-
ctlivm Reg. woftii.  1f thefe were an A&, doth it

extend to take any thing away that belongs of
common Right unto the Crown ? And that hath
been the Expofitton of my Lords the Judees, of
Acts of Parliament 5 that Aids due of common
Right, are not taken away by general Words,
Comnune, &c.  And thercfore thefe Aids due of
common Right, as this is, are no way taken away.

Befides for the Statute of Magne Chasrta, it'is
made 3 Hexr. 11 cap. 29. Nullus liber bomo capietur,
aut smprifonelur nifi per legein, &c. The general
Words of this Act of Parliament do no ways im-
peach the Royal Power, for this Royal Power is
Lex terre,

Befides, in thefe Precedents, 14, Hen. 1L 1 5
Hen. 111, 26 Hen, 111, 48 Hen. 111, and all the fuc-
ceeding Kings remembred in all of them, that thefe
Writs went out to provide Shipping at the charge
of the Inhabitants; fo, furely, if they had been
taken away by Magna Charta, the Writs aftep
Magna Charta would not have ufed it.

But then there hath been objefted, the Statute
de Tallagio non concedends. I 1t be 25 Fd. 1. as it
is printed, or 34 Ed. L. or as the Petition of Right
doth recite it femp’ Ed. primi, be it when they will
under favour, there is nothing in that A& doth
take away this Power: The Words are thus,
Nullum tallaginsi vel auxilinm fine voluntete Epifeo-
por’ Barow® Burgenf’ &5c. Mr. Sollicitor, in his Aj-
gument, upon probable Grounds, did make quef-
tion whether this was an Act of Parliament yea or
no: 1. In refpet it was not inrolled amongft
other Acts of that Time, 2. becaufe by the
penning of it, it may feem rather to be an Ab-
ftract. 3. Becaufe when the other A@s of thoie
Times were fent over to Ed. I, to be fealed and
confirmed, no fuch A& was fent over.

My Lords, Iwill not lay hold on this, but will
admit with them that it isrecited in the Petition of
Right to be an At of Parliament: So'I will ad-
mit, yet to wave nothing that hath been faid, but
by way of Admittance I give this Anfwer.

Firft, that it taketh away no Aids that are due
by the Laws of the Realm; yet the Words are
general : Nullum tallaginm vel auxilinm niff a 1ffenfie
Parliamenti, &c. Here is not in this A@ of Par-
liament {o much as any Exemption of an Aid to
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Knight the King’s Son, or to marry his Daughter ;
yet in this the Law is obferved, that thefe Aids
are not taken away ; and fo it is declared, 25 Ed.
L cap. 11. which doth reduce thefe Aids unto cer-
tainty.  So asyour general Words of #ullum aux-
iliwm will not do it, 1f this be an Aid due by the
Laws of the Land.

Then I fay this is not properly an Aid, but a
Contribution of King and People for the Defence
of the Realm, 1tis ad proficifcendunin cizim Navibus
nofiris : then I fay this Power is inter jura fuinme
Majeftatis, one of the higheft Prerogatives of the
King, and ‘hall never be taken away from the
King. 17 Hen, 7.Statute Quiacmptores terrar’ doth
not extend to the King to take away his Tenure,
If you will have fuch a high Prerogazive taken
away, you muft fhew itin the Adts of Parliament.
Nay, my Lords, Ifay that in the Times of Ed. 1.

this Royal Power 1s exprefly referved by At of

Parliament to the Crown ; and therefore in atter-
times never intended to be taken away.

Firf#, 1 fhall inforce it out of the Statute of 25
Ed. 1. cap. 5, 6. that doth recite, that Aids and
Taxes that have been given unto us
rowards our Wars, and other Bufinefs
of our own Grant and good Wil
howloever they were made, might turn to a
Bondage, &Fc. We have granted that we fhall not
draw thefe Taxes into 2 Cuftom, &e. and do
grant that for no Bufinefs henceforth, we f(hall
take fuch manner of Aids, but by a common Con-
ient of the Realm, e, faving the ancient Alds due
and accuftomed.

This Aid 15 not taken to be an Aid, for this
was never oiven to the King of England, but taken
by Royal Power : the Statute of 25 Ed. 1. {peaketh
of fuch Aids as have been given, and excepteth
fuch Aids as have been due and accuftomed.  And
by the Precedents thewn, it appeareth thefe have
been due and accuftomed. It hathbeen defired 1n
fide legiantie, and with a Mandainus. 2 Ed. L cep.
1. this Statute doth confirm the great Charter, and
the Charter of the Forefts; but in the Iind of it
in the Parliament-Roll, that notwithftanding all
thefe things before-mention’d, both the King and
the Council, and all they prefent at the making of
this Ordinance, will intend the Prerogative of his
Crown to be faved unto him. -

A further Anfwer to the Statute de Tallagio non
coicedendo s the Pradtice that hath been fince the
timeof Ed.I.1n the time of Ed. I, Ed. III. Rich. IL.
and the Practice fince, doth fhew plainly, that it
was never intended by the Statute to take away
this Royal Power.

But then there was a Thing materially objected,
if the Records would have warranted what had
been faid, and that was, Rof, Parl. 29 Ed. 1. and
then itwas faid, That tho’ there be a Saving, 25
Ed. 1. and 28 Ed. 1. yet here 1s no Saving in this
Act; fo then if not for the At 29 Ed. 1. all was
loft.

My Lords to this I fay, Nultiel Record.  And
therefore I fhall defire, that this which they call
an A&, 29 Ed. 1. I may attend your Lordfhip’s
with. By this Record it doth appear thatit is only
a Record of the Perambulation of the Foreft, and
no repealing of any former Law ; neither is any
thing enaéted by that Law, derogatory to the
Crown.

The next Statute objected, is 1 Ed. III, cap. .
the Words are thefe: That ¢ no Man fhall be
¢ charged to arm himfelf otherwife than in the
« time of the King’s Progenitors ; and that none

Fide les parils
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¢ be compelled to go out of his Shire, but were
¢ Neceflity requires, and the fudden coming of
¢ ftrange Enepies within the Realm.’

So this Statute 1s relative to what hath been
formerly done:  'What hath been found done for-
merly, appearcih by the Records of King Fobir's
and £d. the Firit’s Time, that the Subjeéts were
to {et forth Shipping at their own Charge : then
thofe Writs went out in King 7sbn’s and Ed. the
Firlt’s Time, as hath been thewed. And then this
Statute alloweth intwo Cales, one where Nec flity
requircth, the other upon coming of ftrange Ene-
mies 5 and this Writrequireth no other, but where
there is Neceffity in the Kmg’s Judgment.

The next Statute1s 1 Ed. 111, cap. 7. which was
objected, where Men at Arms were conveyed into
Scotland and Gafcorgne without Wages 3  the King
faich, 1tfhall be done fo no more.

The Statute mentioneth Seotland and Gafeoigne,
foreign Wars, and fo foreign to this Bufinels ; for
tho’ Scotland was fubject to the Dominion of Eng-
land, yet it was a divided Kingdom. 8 Rich. 2.
Continual Claim. Com. 376. Thata Fine fhall be
pad by a Stranger, becaufe he was in Scotland ac
the time of the Fine levied, Bra&. 436. An Abju-
rat:on into Scofland is good. 6 Rich. 11, Protection.
46. That Scotland 1s out of the Realm 5 therefore
this Statute that fpeaketh of Gafeoigne and Seotland,
fpeaketh of forcign War not of Defence.

The next Statate is 18 Ed. IIL. cap. 7. Men of
Arms, Hobellers and Archers, fhall be at the
King’s charges; the Statute {peaketh likewilc of -
coing out of Eugland.

But he that 1s upon the Defence at Sea of the
Kingdom, 1t is no going out of Lugleid ; for that
fee 6 Rich. IL. Proteckion. 10, The fending of Men
and Ships for the Defence of the Coualls, is no
going out of England.

‘The next Statute1s 25 £4. IIL cap. 8. no Man
{hall be compelled to nnd Men of Arnes, Hobellers
or Archers, otherwife than thofe that hold of
fuch Service, withour ioni rt.

My Loras, this Statute of 25 £d4. 111, doth not
take away any termer Laws,  Thefe three former
Statutesof 1 22411 18 £d 1L and 2 5 E4. 1L arc re-
cited in theStatute 4 Hen, 1V, and “ts enacted, they
fhail be firmly Lolden and kept in all Points 5 fo
it thefe Statutes mult be kept frmly 1n all Points,
then the Statuzc of 25 Zd. IlI. doth not repeal any
of thefe. Nowthatof 1 £d L. cap. 15, referveth a
Power to the Crown where Neceflity requiteth,
and where fudden Enemiescome. 26 E4. II1. Thole
Ships were fent forth, and commanded for the de-
fence of the Realm, at the charge of the Subjes,
Rot. Frauc, 26 Ed 111w, 4, 5. Ko, Frauc. 28 Ed,
IIL 7. 6. So as clearly there s no PPart of this
Power impeached by this Statue of 25 Ed. I11,

Tnen they have objected Ror, Pail. 2 Rich. 11,
. 3. Thatupon a Council of a gitat many Earls,
Barons, and Sages cf the Reaim, affemtled by
the King’s Prnivy-Council) it was there declared
what Danger the Kingdom was then In,  and that
Moncy was wanting; ticy declared they could
not remedy thefe Mifchiels, withour chaiging the
Commons, which couid not be done, but by a
Parliament,

Thisisno At of Parlinment ; itisbura Paiiey,
or Dilcourfe, or Cominunication betwzen the
Lords and Commors; it was 2 Rich. 1. in the
Non-age of a young Prince who ¢id not afiint
for there was no Royal Affent unro it, fo no Proof
in this Cafe,
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The next Record they objetted was, Rot. Parl.
g Rich. IL. m. 10. there was a Tenth and a half,
and a Fifteenth and a half granted to the King,
upon Condition contained in the Schedule 3 which
is, that the King fhould affent that the great Off-
cers of the Kingdom fhould be named by Parlia-
ment. And Servants appointed for difpence of the
Money.

If the King doth accept of the Subfidies and
Aid upon Condition, doth this take away his Royal
Power ? There is no more done 1n this than was
in the Parliament 21 Fac. for there the Officers
and Treafurer were appointed by the Houfes of
Parhament,

Bur then further it doth appear, that this was
aranted, pro viagio Fobannis Regis de Caftile, &c.
{o that it was not granted for the Cuftody of the
Sea, but for that Voyage.

The next Record they mnfifted upon was, Ros.
Porl. § Hen. IV, 42, 2. A Tenthand a half, and a
Fifteenth and a half granted with ¢ Proteftation,
that this fhould not be brought into Example,

This is nothing, no more than the other, A
Parliament grants 2 Subfidy, with Condition it
fhould be thus and thus employ’d ; and the Pro-
teftation can no ways prejudice the Crown in
this.

And 7 Ed. IV. Rot. Parl. . 7. hath been ob-
jected ; there the King’s Speech is enter’d upon
the Roll, that he will not charge lus Subjeéts but
upon great and weighty Occalions.

My Lords, this is nothing but a gracious Speech
of the King to his Subjects, that he would charge
themn but in fuch Cales as fhould concern the De-
fence of the Realm.

The Statute next objected was, 1 Rich. 111 cap.
20. that the Subjects from henceforth fhall in no
way be charged by any fuch Exaction or Impofi-
tion.

T'his is no Benevolence, but a legal Due.

Next they objett, the Statutes of Tonnage and
Poundage granted to the Crown for the Defence of
the Realm. .

Firft, In anfwer to this, I fay, that there is
no A& for Tonnage and Poundage that is now
in force, neither are any Duties taken to the Crown
upon any Act of Parliament. Thofe Adls for
Tonnage and Poundage that have been granted,
make for the Crown. And therefore, if your
Lordfhips look the Statute 1 £/iz. and 1 Fac. it
was given towards the King’s Charges, for the
Defence of the Realm and Safegnard of the Sea :
It was given towards his Charges, 1t was not in-
tended of extraordinary Defence.  So, my Lords,
thefe Alts, when they were 1n force, did give
this but towards the Charges. It is {o now ; for
this which is done, and thole Contributions levied,
are but towards his Charges : and that will appear
upon account, that his Majefty for thefe three or
four Years, hath cxpended more upon the Sea,
than any of his Progenttors.

Befides, an Acknowledgment in thele Aéts,
that this Defence could not be done without the
intolerable Expence of his Majefty ; thefe Aids
are of Neceflity, and are not to be lacking at
any tune,

My Lords, in the next place, they infifted upon
the Petition of Right, 3 Car.

It was never intended, that any Power of the
King, by his Prerogative, fhould be taken away
or leflened by it. Idare be bold to affirm, for I
was of that Parliament, and was prefent at the
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Debate, that there was never a Word f{poken in

that Debate of taking away any Power of the

King for the Shipping-Bufinefs.

Befides, 1t is declared, afiented unto, and de-
nied by none, that there was no Intention by the
Petition of Right, to take away the Prerogative
of the King. The King thereby did grant ne
new Thing, but did only confirm the antient and
old Libertics of the Subject.

My Lords, thefe were the Adts of Parliament
that have been objected and infifted upon by the
other Side.

In the next place, for an Anfwer to fcandalous
Objections. It hath been faid by Mr. Holborne,
of thefe Statutes of 25 £d. L. and 28 Ed. 1. thar
at the Times of making thefe Laws they were
pofitive, no fuch Salve was in them of the King’s
Prerogative : That the Alts before Hen. IV. were
penned by the King’s Councily and thofe Claufes
of a Safve crept in by the King’s Council.

Thefe were bold and prefumptuous Affertions
of the Acts of Parliament made in that Time of
Ed. 1. that there fhould be any Claufes added by
the King’s Council, that thould not be added to
the Record. I have here the Parliament Re-
cord, that thefe Exceptions are recorded as fully
as any Part of the reft of the Record, and thofe
Laws confirmed fince : therefore to make any fuch
Aflerrions againft Records, ought not to be done ;
he may object the fame againft Megna Charta,
which 1s for the Liberty of the Subjeét.

In the next place they have objeélad out of the
Parhament Books, 33 Ed. L that upon a Petition
made to the King, to have Reftitution of Money
taken, thar the King did ordain the Treafurer
fhould giye Satisfattion,

I fhall defire it may be read, and you fhall fee,
thofe Moncys for which Direttion was given tor
Satisfaction, were for Goods taken for the King’s
Ule. Rot. Porl. 33 Ed. 1 fol. 105. dosf. per firu-
i’ pro guerra, c. Refpoif. per Regeiny, Rex op-
dinavit per Concilim quod fatisfallio fald tam cito
quam poterit.  So this Record was for Moneys ta-
ken for the King’s Ufe, therefore Reafon Satis-
faction fhould be given, Perambulat’ Foreft’ Rot.
20 Ed. 1. de Libertatibus Angl. 18 Febr. Liucoln.
So here is no taking away of any tormer At of
Parliament ; it referreth to what thall be futurely
amended and revoked.

The next they objetted was, Rot. Parl, 8 Ed.
II. . 8. the Fryars of St. Fobn'’s at Ferufalein did
petition to have Satisfaction of 2354/ taken by
the King out of their Treafury.

Now, becaufe this Record was vouched two
Days together, I defire it may be read ; and up-
on the reading, it will appear, v be upon an-
other Purpofe, Su#° /e Roy, &c. there was Caufe
and Reafon why the King fhould make Satistac-
tion.

The next Record was, Pat. 26 Ed. 1. m. 2t.
and that was highly magnified by them: That
there were feveral Commuiflions went out to en-
quire of Gravaminibus, of Wools, and of other
Particulars, de Cuffod’ maris; and in this 1t was
affirmed, tha. (as all the King’s Counfel took their
Notes) thefe Claufes were omitred out of the Writ
that concerns the Forfeirure of Lands, Goods and

Chattels, or Seizures. _
This Commiffion maketh nothing to this Pur-

pofe, for like Commiflions daily come, where
there are Taxes laid upon Men heavier than ought
to be. Then a Commuffion to enquire of Griev-

ances
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dances in this kind, wherein an Anfwer of any
thing unjuftly taken fhall be reftored, but not
a Word to impeach this Royal Power. And,
my Lords, {or the Penalties in the Writ, g1 Ed. L
i1, 20. Power to ftize the Lands and Goods of
the Retufers, 20 £4.11. 7. 10, under Forfeiture
of all their Goods, 10 Ed. 111, . 5. derf. Claty.
12 £d. TIL .18, derf. that the Penalties and
Commands were as high in this Commffion as
belore,

The next Objeltion was, that the Kings of
Eigland have always coniulted with their Parlia-
ment concerning the Defence of the Realm, and
that the Aids and Subfidies for Detence have been
granted by Parlament.

This is no Argument to impeach this Royal
Power ; for it in tme of War the King will con-
fent to 1ty fhall this take away his Royal Power ¢
In the Times of Fdw. IT1. and Rich. 1L, did that
take away the King’s Royal Power, thar he may
not ordain Standards of the Money limfelt? He
may by his Royal Power erect Courts of Juftice :
Shall that take away this from his Power, becaule
the Court of Wards was erected by Court of Par-
[lament 7

Next they objected Rot. Al 12 Id. 111, pars
2. s 22, That Fdwo, 111 was {o pemtent for what
he had done, that he fent to the Archbithop of
Cauterbry to pray for him; and that the People
vould foroive him for laying thofe Taxes upon
them, which his War compelled him unto, and
he would never do the hike agam.

You fhall fee, it was only to pray for him for
his Vovage o foreign Parts, (and he caufed the
Record to be read, beginning thus 3 De excrfaido
Regeiirverfus popiuar, and ending, de gravaminibits)
dated at Berwick wpon Twweed.  Your Lordihips
fee nothing by this Record, but the Defire of a
Prayer s firlt to piay for the King for his Voyage
beyoud Scas; the other, concerning the Charges
and Immpofitions.  Surely this Contribution com-
manded in the Shipping-Bufinefs, was none of
thele Charges, Taillages, or Impofitions. This
his Defire to the Archbithop was not only m the
12th Year of his Retgn, but the like in awe 25,
26, and 50. fo firely thole Prayers of the Arch-
bithop wiere for other Caules, and not for this,
which was for the Defence of the Realm.,

Next they do objet Rot. Fraue. g Rich. IL .
13. That the King afligned Tonnage and Poun-
dage to Henry Earl of Northbumberland for suard
of the Seas.

My Lords, it doth appear by the very Record
itfelf, that this was only for an ordinary Defence,
and not for an extraordinary Defence.

Then they infifted upon the Parliament-Roll 13
Hen, 1V, 51, 43. the Qifice of meafuring of Linen-
Cloth, = Ilalf-penny upon the Buyer, and as much
upon the Selier, and other Fees upon Long-Cloth ;
the Parllament, 13 Hen. IV, declares 1t to be a
void Office, and that accordingly Judgment was
civen, 13 Hen. IV, Out of this he would conclude,

that therefore there fhould be no new Office,
and that an Cffice granted with a Fee 15 void in
Law.

For anfwer to this: Fiff, The Realon why
that was a voul Grant was this; 1t appeareth,
o Iid. 1. that the Office of Mealurage of all
VWaollen and Linen-Cloths, was.one centire Office.
Ii the King will grant that to another Man which
did intrench upon the former Office, a void Pa-
rent 5 therefore a frange Conclufion, that becaule

37. The King apainft John Hampden, Efy; 15 Car. L

this Office was void, therefore no new Office to
be granted, 22 Hen. V1. fol. 9. The Office of fur-
veying the packing of all Cloth, a good Office.
27 Hen V1IL fol. 28. The King granted to one to
be lus Surveyor, a good Office ? Fitz-Her. faith
becaule it had no Iee, therefore it was a void
Office.  And now at the Bar it 15 faid, becaufe it
hath a I'ee, it was a bad Office. If this Reafon
may hold, all antient Offices may fall. 24 Hen. V1.
Office to be Marfhal of the Kiug’s-Bench 3 12 Hen.
VIL. 15. To be Warden of the Fleer. Nay, ic
taketh down all Offices that have been ere&ed for
the publick Good, and upon juft Occafion, as the
Office of Subpenas in Chancery, Star-Chaitber, &c.
All thofe within time of Memory muft be thaken
by this.

In the next place they obje@, that thefe Con-
tributtons, they are in Subftance Impolitions ; and
that the King thould not impofe upon the Sub-
je€t by his Charter, or by his Writ 3 but it muft
be done by common Confent in Parliament.

Your Lordfhips have obferved in all my Dif-
courfe, that T have not infifted any way upon
any Power of Impofition, neither is it the Quef-
tion m the Bufinefs: For no Man’s Property is
invaded, no Seizure of any Man’s Goods, unlefs
they incur it for Contempt; and by a wilful Con-
tempt, the Subject may lofe his Property.  There-
tore, Dyer, fol. 16. and 13 Eliz. fel. 296, if the
King will command his Subje&t to come into the
the Realm, and he will not, he fhall forfeic {or
his Contempt all his Goods; or if he be attached
to appear in the Courts of Juftice, and not appear,
he fhall forfeir his Goods, 34 fen. V1. 49. g Hen,
VIL 6. Ifa Man will wilfully contemn the King’s
Command by his Writ, he may be diftrained ;
this he mcurreth not by an Invafion of his Proper-
ty, but in refpect of his Contemipt,

Then they alledged Rot. Parl. go Ed, 111, m.
24. the Lord Latimer, he was fentenced for per-
ﬁiading the King to lay Impofitions on the Peo-
ple.
My Lords, I have looked upon the Record,
and there the Cafe of the Sentence is declared,
that he himielf laid the Impofitions, and did take
upon him Royal Power ; and therefore he was
juttly fentenced.

And for the Sentence of Dr. Manwaring, *tis
nothing to this Purpole.  This Writ denieth not
the Property to be in the Subjedt, but faith, the
Subject hath the Property 5 and therefore com-
mandeth the Sheriff to diftrain him if he will not
pay.

And for the Commiffion 2 Car. for the bor-
rowing of Money for the Palatinate, this was for
the Recovery of the Palutinate, and not for the
D:ﬁ:nce of the Realm; and befides, it was called
m by fpecial Order,

In the next plice, they objeed and fhewed
divers Records, that the King hath paid the
Wages of divers Masiners and Soldiers. And I
do agree it. Is that an Argument that he may
not command the Mariners to be fent at the
Charges of the County to furnith the King’s
Ships ¢ This is againft the Records that I have
remember’d,

S0 likewife they have cited 21 £4. TIL. Rot. 47.
Lx parte Remein’ Regis, TheKing commanded the
Conflable of his Caftle of B, to build Ships, and
the King to pay for them. So he doth at this Day;
he hath buile the Sovereign of the Seas, and paid
for 1.

2 They
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They have objeéted Dr. Cowell’s Book, which
was called in. I wifh they had read the Procla-
mation: There are three Caules expreffed. Firll,
Becaute he had writ Things derogatory to the
Crown. Secondly, For————. And, Thirdly,
fpeaking irreverently of the Common Law.  Juft
like to the Men who do not fpare to wade into all
the deep Mylteries of Princes, who are Gods upon
Farth.

For thewr Objeéion, that the King hath a Re-
venue belonging to his Crown, for the defray-
ing of all ordinary and extraordinary Chargcs,
and for the Guard of the Sea, as Tenures by
Knights Service, Efcuage, Wards, Marriages,
antient Demefn, &&c. Tonnage and Poundage,
Service of the Ports, and Profits of the Sea.

My Lords, it isnot for us that are Lawyers to
look ‘into the Secrets of the King’s Revenue ; he
hath high Officers, as ‘Treafurer, and Under-
Treafurer, that look to the Sccrets of his Lftate,
and they know well whether hus ordinary or ex-
traordinary Revenues dn anfwer more than his
annual Expence.  The Story of Afeon might
deter Men from looking into the Secrets of
Princes.

For his Tenures, that Knight-Service Tenure
was originally mftituted for the Service of Scot-
Jand and Wales, 19 Rich. 1L Fitz-Her. Guard. 1635,
and old Tenure, fo. 10. The Duttes of Tonnage
and Poundage are not given now to the King by
As of Parliament 3 and when they were given,
it was for the great Charges of s Detence.
And befides, thole Aéts of Tonnage and Poun-
dage only concern the ordinary Defence: the
fending torth of the 75 Ships outof the Cinque
Ports, it was but for fifreen Days, at their own
Charges.  And for the Profits of the Sea by Stur-
geons, Whales, &c. is it a proper Defence fora
Kingdom? And for the Service of the Ports, you
may remember by the Records fhewed, they
were feveral times commanded #ltra fervitini de-
bituin.

But then they have granted one Cafe, and, I
think, butone; that the King may ordain a Toll
in a Fair or Market, or grant Pontage or the like
becaufe there is an ad quod Damnuin, and thereupon
fhall be an Inquiry /2 Patria gravelur.

The King may grant a Fair, without an ad gued
damuwin, if In his Judgment, (e,

Rot. Scot. 1 Ed. IIL. w. 8. A Wnt direfted to
the Treafurer to pay for the Shipping at Zariuouth,
My Lords, it doth particularly appear in the
Record, that 7. §. was Admiral, and going 1mto
Scotland; fo the Defence was for a foreign War,

It hath been mightily infifted upon, that here
needeth no Command to furnifh Ships, by the
King’s Writ ; every Man, by the Inftinct of Na-
ture, will do it, where there is a Necellity 5 no
need of a Royal Power to command it.

Surely this Argument is made by the People,
or to pleafe the People.  What will the Confe-
quence of it be, but the introducing of a Demo-
cratical Government when every Man fhall be
his own Defender ? The God of Hofts chofe cap-
rains and Leaders to go before his People, and
command them.  But to give the People this Li-
berty, that every Man fhall do as he pleafes, and
make a Defence by an Inftinct of Narure, 1s5a
ftrange Pofitton.

But it hath been faid in thefe Cafes, it is better
to fuftain a Mifchief than an Incovemence:
By this Inconvenience every Man's Property 1s

i the Cafe of _Sllip-;MOHéy*;

607
taken away from him, as often as the King peafeth,
and in what Proportion he pleafeth.

This, tho’ a Maxim in Law, yet it goeth but
to Particulars : But the Lofs of a Kingdom is
both Lofs of Liberty and Eftate ; this 1s not to be
reckoned among the Miichiefs, for this Mifchict
deftroyeth both Head and Members.  Therefore
I do marvel to hear the Rule of Mr. Holborie,
Sufter a Mifcnief rather than an Incovenience.

The next Objection was the Parliament-Roll 2
Hen. IV.m. 22, Puy faiie des Barges 5 this was the
Petition of the Commons, that the Commiflions
granted to Burroughs, Cities and Towns, for
building of Barges, fhould be repealed.  The
King’s Anfwer for the prefent s, They fhould
be repealed, but for the future, for Cafe of Ne-
ceflity he would advife with the Lords.

It doth not appear that thefe were granted for
the building of any Ships for the Defence of the
Realm,  Thefe are the Objections that have been
made out of the Aés of Parliamznt, out of the
Records, and Reafons they have mfifted upon.

Now I come to their Exceptions and Objeétions
againft the Writs and Proceedings in this Matter.
Yirft chey fay fay, there wasno fuffictent Danger re-
prefented by the Wi 4 ug. 11 Car. they fay a
Supply by the Mirtimus comes too late 5 and that
the Words of the Mittimus are not a good affir-
mative, quia [alus Regni periclitabatur.  And it
doth not appear there was any Danger, 4 Aug.
11 Car,

For this Thave gtven it an Anfwer, That it was
not neceffary to reprefent the Danger in the Writ.
The King hath fecret Intelligence, he hath his
Spies abroad, his Ambaffadors beyond Seas ; he
knows the Danger, we know not ; nay, he knows
that which is not fit to be difcovered, and thofe
Dangers by Preparation perhaps diverted another
way: It’s not fit by a publick Writ to reveal the
Danger.  But, my Lords, for 'the Satisfaction of
his Yeople, he hath exprefled {ufncient Caufe e-
nough in the Writ; QuiaSalus Regnipericlitabatur.
They fay there was no Danger reprelented at this
time when the Writ went out.  That 1s miftaken,
for the Wit of Mittimus doth recite the Writ 4
Aug. and that faith, quod gquidein Piedoires, Pirale,
&c.  Which thews chat Danger was the Caufc of
the iffuing of thefe Writs.

Then they cxcept at this Word, Salus ; 1t 1S a
phyfical Word, and fignifiech Health, and you
nuft have no Metaphors in Writs.

Surely the Grammarians tell us, that Salus 1s
taken pro Incolumitate, as well for Safety as for
Health. Metaphors are ufual in Writs; 1 dare
be bold to fpeak, there are more Metaphors in
the Regifter than in any Book : Regiffer 61.
Turba, .

Then they have left no Stone unroll’d in this
Cafe : Now they fay the King’s Teftimony, by
his Writ, is infufficient for that.  Under favour,
the Teffe meipfo is without Exceptien ; wc are
bound to give Credit to it. 1 Eliz. fol. 105. Ne ex-
eat Regnos the King affims ¥. 8. will go be-
yond the Sea, faith the Book, this Averment of
the King in his Writ is not traverfeable, you fhall
not aver againftit. The Cafe remembred by Mr.
Sollicitor, was miftaken by Mr. Helborne in the
Anfwer, Hil. 20 Ed. 1. Coram Rege Rot. 14. e
faith, thefe Words vouched in the Record, were
but the Saying of the King’s Counfel, and not the
Opinion of the Coust.  Clear otherwife, for it was

the Saying of the Judges 5 and then agreed, Quyod
Dominus
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Doninus Rex eft fuperlativuin Record® & praeexcellens.
Will your Lordfhips give Credit to the Marfhal of
the King’s Hoft, to the Certificate of the Captam
of a Company, if the Men be in the King's Ser-
vice, as 11 Hen, VI fo. 5. to the Certificate of a
Bifhop, as in cafe of Baftardy ; to the Certihcate
of a Mayor and Alderman, by the Recorder, as
g Ed. IV, 30. and will you not admit of the Cer-
tificate of the Kung by his Mittimus 2

The next Exception was taken to the Seir’ Fac’
that this S¢i7’ Fac’ ought not to go forth for this
Debt; and gave two Reafon for it.  Firft, The
Wirit of 4 Aug. doth dire®t a Form of levying,
which 1s by Diftrefs, or imprifoning thofc that are
Rebels.  Secondly, It is no Debt to the King,
and therefore ought not to be levied by Seiv” Fas’

My Lords, for this, this Duty is a Duty to the
Commonwealth ; itis gro defeufione Reginty T befa{f-
rus gublicus refpicit Regen; whofoever thall detain
any publick Duty, he may be queftioned by the
King, as the Head of the Body Politick ; for that
it appeareth, 27 .f. PL 17. it was declared that
¥. 8. and ¥. D. had levied 1co Marks on the
County for the Array of certain Archers; which
Money did not come for the Profit of the King,
Qut of which I obferve two. things.

Firft, This Money that was for Archers : The
Money was levied on the Body of the County.
Secondly, Recover’d by an Indiclment at the King's
Suit, 27 . Pl 17. 11 Hen TV fo. 2. The I'ees
of the Knights of the Shire that ferve in Parha-
ment, they are reckoned among publick Duties
therefore the Goods of a Stranger may be taken
within the Town to pay thofe Fees, if the Money
be not paid ; the Diftrefs may be fold, for it is for
a publick Duty, 11 Hear. IV. 2. Soare the Books
Regift, 19. the King may command the Shenfls
to levy thefe Fecs, as well within his Liberty, as
extra . Hil 29 EA.11L. Rot. 5. corain Rege. furatores
Hundredi de 8. they make a Prefentment that 7. §.
and 7. D. Chief Conftables of E. paid Wages to
Archers which went not beyond Sea. So as by
this Record it appearceh, thefe publick Duties are
recoverable at the Suit of the King, guia ad opus
Doiifai Regis. Pat. 14 Ed. 1 M, 1. 14, the King
commandeth an Account to be taken of the Mu-
rage, and how the Sums levied have beenemployed.
P. 15 Ed. 1. coram Rege 0. doif. Rippeir was be-
fieged, they gave Hoftages; Promife made by
the Town that thefe Hoftages fhould be redeem’d,
they were not : Complaint 15 made to the King,
and it came to the King's Beach 5 and thefe Moneys
being 700 /. that was promifed by the Town for
the bringing back thofe Hoftages, was ordered to
be paid, becaule it was for the publick Service, So
for other Things that ave pro communi ntilitate, in-
ter Connnatiziq Hil, 5. Lib, 4. Rot. 4. duiwiz Reiie,
duc unto the Queen, may be levied by Procefs out
of the Euchegzer in the King's Name, nothing
more tiuah,

This Sei” fue’ 15 grounded upon the whole
Matter, the Wit 4 #zg. the Certiorars, and Miz-
sty and commandeth that the Defendants fhall
fhew Caufe why they fhould not pay the Moneys
afftfled upren them for the Publick Service.

My Lords, I have done with the Objections, I
fhall come to the judicial Records, 2.4 Ed. 1. A4
cylodiam Aderis.  Berks, an Inland County, re-
futed to contribute, the Names of thofe that made
Detault, were certified mnto the Excheguer 5 it ap-
pearcth by the Records, that Procels went out of

3. The King againft John Hampden, £/7; 13 Car. |,

the Excheguer n the ftiiCtelt manner, A capias iz
manys, of their Lands, Tenements, Goods amld
Chattels 5 and that their Bodies, with Horfe and
Armour, be fent to Porifrrouth y for befides the
doing of their Service, the Scizure of their Lands
and Goods, 2.4 the fame Year, Exc. Remem. Tha.
Jaur.  On the other fide, 7 de §. gives Informa-
tion to the Chancellor of the Excheguer, and Ba-
rons, 1 ablence of the Lord Treafurer, of the
Preparation of Men in Flanders, (this being re-
member’d before to another Purpofe.) It appear-
eth that after Confultation had, they did refolve
to fend forth two Writs, one was to the Town,
the other to 7. H. Cuftos Muiis, to call all for De-
fence of the Maritime, &, Exc. Rewens’ Regis,
24 Ed. L. Rot. 8o. Heniry Hufley was feized of the
Manor of 7. in Berks, he was afleffed to find 2
Horfe pro Caftod” Maris. He complained in the
Exchegier, that he had not the whole Maner.
nr}d yet he was affeffed to find a whole Horfe ; je
did not come and fay, Iought not to be taxed,
but {fubmutted to the Power, and defired 2 Manor-
ly Contribution. 28 Ed 1, Ror. 72, the Ab-
bot of Rebertfbridze’s Cafe, remember’d on both
Sides, divers times @ under favour, the joining of
the Iffue in the Record is a very full Proof in the
Caufe ; he brought a Replevin againft ¥. §. for
taking his Goods in an Inland T'own in Keut » he
picadeth the Conteftation between our King and
the King ot France, and Leighorne affigned Keeper
of the Sea, that the Plintiff was afleflied unto
';I.L E) df.‘ xt‘irum 22. 10135 Arne 23. to 155 and
the Defendant being C id diftrain - the
Plaintiit di(ﬁfetbi&”:;?n(fi:ra L:)lff)l;]l':i]sld tldlﬁlm*n : t}}h

~ r , that he ought
not to be taxed, but that he was affeffed ad f7ve-
niena’y &c. for fuch Lands: the Defendant faith
the Planaff holds other Lands in the County, and
tor that Lard he was aficifed.  Now this doth adl-
mit the Power of Taxing, Fil 16 Ed. 111 Ror. 2 ».

2

corain Kege : The Jury of Suffolk did prefent thar
S Ruffel, and others, 8 £d. 1{I. were Hobbellers,
cleCted 1 the Hundred of 7 and ftaid at home -
They plead, Not Guilty. The Jury finds that
J- Ruffel did perform the Service, but % 8. did not
perform ¢, therefore committed to Prifon, and
paid a Iine unto the King. By this Record it ap-
peareth, the Money paid to the Archers and Hob-
bellers was at the County’s Charge, Methinks that
the Difclaimer that is by the Commons, 1 3 bd IIL
Rot. Par. 9. & 11. is In nature of a Judement in
this Cafe; for there they did difchim ?Iwy had
no Cogmzance, and there likewife upon their cwn
Conceflion, that the Maritime Parts ought to de-

fend at their own Charees, as the Inland Parts,

the Inland Counties. Tlfi‘stonc&Eion, 17 L4 111,

is a ftrong Argument, Parl. 21 Ed, 111, Rot, 90,
when the Commons did petition for 2 Guard for
the Sea: The Anfveris, Sos? gtard fait, and thac
was at the Charge of the Countics, “as your Lord-
thips know. 20 Zd. III. divers Crdinances made
which Ordinances made had the Force of 2 Law »
The King and his Ceuncil did ordain, Quod oiies
i, €5c. which have fuch g Quantity of Land
fhould be affefled to nd one Archer; one Hob-
beller decesis 1. two Hobbellers vigiat, libr. uny
boiniieit ad armea 2.5/, This appeareth Roz. Frane.

20 Ed. 1L part 1. m. 14. in the Counties of Bedford
and Bucks, In the fame Year, another Ordinance

o + #* ' ] LA R ,
that thofe that did refide with their Families, cus

foto poffe, within fix Miles of Maritime Parts, were
exculed from finding of Men withour.

My
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My Lords, upon the Occafion of this Service,
there were' divers Refufals made, Certificate by
Mittimus of their Names into the Excheguer ; as
in this Cafe, 7. 7. and /7. G. were certified for
Defaulters amongft others: upon this, the Court
of Excheguer award Procefs againft thofe Men
and others, which was a Capias 1 manus, Seizure
of their Lands and Goods ; they came in, and
pleaded, they refided dnfra fex leucas, with their
Families and all their Powers : Iffue joined ; upon
this, the Jury impannelled, and it appeared, thofe
that were found within fix Miles, Judgment guod
fine die 5 but for others, they were imprifoned and
fined 5 for fo much Land as they had without the
fix Miles, for that they were charged. If I fhould
number to your Lordfhips all the Judgments in
this kind, I might fpeak here till to Morrow-
morning. P. 22 Ed. 111. inter Communia, in the
Exchequer 5 P. 25 Ed. 1. M.27. P.29. and 28
Ed. 111, and there 1s a Number more in other Years,
as 29 and 30 Hen. IV. And, my Lords, according
to thofe Judgments, Trin. 31 Ed. IIL. Rot, 3. the
Writ went forth for difcharging of fuch as have
refided upon their Lands within fix Miles, 21 Fd. 1.
Pipe-Roll ; fome dicharged becaufe they were in
the King’s Service.

So as, my Lords, out of thefe Records thus
much may be collected. Firlt, They affirm the
King’s Power in aflefling and levying, And Se-
condly, that they are grounded upon thofe Ordi-
nances made by the King and his Council.  Third-
ly, The Procefs went out of the Exchegucr, and
in the King’s Name, M. 22. Ed. I1L. Parl. corem
Baro. Iflue joined, whether ¥. §. had Lands to
the Value of 40/ to find Fobbellers 3 if he had,;
then he was to do 1t.

My Lords, I have now done with the Judicial
Precedents 5 Thave cited fome few, amongft ma-
ny others. It is now time, after {o long Premif-
fes, to draw to a Conclufion : wherein your Lord-
fhips have heard.  Firlt, That the King of Eip-
land, he 1s an abfolute Monarch ; and that by the
Common Law of Eugland, all thofe Fura fumm.e
Majeftatis are inherent in his Perfon. This Su-
premum Donntitinza for all the Land that any Sub-
jeét holdeth, 1t 1s derived from the Crown ; and,
as Plowden putteth 1t, 12 and 1. that there is a
tacit Condition in Law anncxed to his Grant, that
his Officers may do Juftice to execute Procefs
furely upon his Grant. This tacit Condition may
be fubject to a Common Defence.  Supreme Ju-
rifdiction, both by Sea and Land, was never yet
impeached, and from him lieth no Appeal. And
originally, by the Inftitution of the Laws of this
Realm, what was once in is Hand, and was never
granted from him, is fhll in him ; he hath abfo-
lute Power of concluding War and Peace : All
thefe are in him as he is an abfolute Monarch,
and holdeth his Kingdom under none but God him-
felf. It hath appeared alfo, that a principal Part
of this Kingly Office conlils in the Defence of the
Realm ; that as his Juri{diction 1s by Sea and Land,
{o is his Defence. And this hath been made ap-
pear to your Lordfhips, both by Precedents be-

tore William the Firft, and {ince : pro communi

atilitate, and, in Cafe of Neceffity, the Kings of

England may ordain, by their Proclamation, Writs
or Patents, by the Advice of their Council, or
Judges, in legal Matters. That the King is the
fole Judge of this Danger, both for the Prevention
of it, and for the avoiding of it. Therefore for
us to diftruft chat he will command too great 2

" Vou. I.

7-the Cafe of Ship-Money:

609
Power or Aid, it 1s a Prefumption againft the Pre:
fumption of Law. _ |

It hath appearcd likewife that all the Incidents
of Defence are likewife inherent in his Musefty.
We cannot build a Fort or Caftle on our own
Ground, without Licenfe from him. Your Lord:
thips have heard the Precedents, particular and
general 3 Precedents which have univerfal Rea-
fons, guod omues ex debite aftriéii funt 3 Writs
awarded by the King’s Royal Power; in Times of
Parliament, when Parliaments were fitting, and in
thole Years when great Aids and Subfidics were
granted to the King, many times no Caufe de-
clared, nor the Occafion difcover'd,

There 15 no A& of Parliament made to take
away this Power : And the judicial Précedents
which your Lordfhips have heard, have afirmed
this Power,

My Lords, if there were no Law to compel
to this Duty, yet Nature and the inviolate Law
of Prefervation ought to move us. Thefe Va-
pours that arc exhaled from us, will acain defcend
upon us 1n our Safcty, and in the Honour of our
Nation.  Thercfore et us obey the King’s Com-
mand by his Writ, and not difpute it. He is the
firft Mover amongft thefe Orbs of ours; and he
is the Circle of this Circumfcrence ; and he is the
Center of us all, wherein we all, as the Lines;
thould meet ; he is the Soul of this Body, whofe
proper At 1s to command.

But I fhall need to ufe no Perfuafions to your
Lordihips to do Juftice in this Caufe: And thers-
fore I fhall humbly defire Judgment for the King,

The Argument of Sir Francis Wefton, Kaf,
one of the Barons of his Majefty's Court
of Exchequer, inthe great Caufe of whipa
Money.

N ZLafter-Term laft, there was a Writ of S
Fac’ went ourt of the Excheguer, directed to the
Sheriff of Bucks, reciting, That whereas diverg fe-
veral Sums of Money, Ipecified in a Sthedule an=
nexed to the Writ, by virtue of the Writ 4 Ang.
11 Car. were afleffed upon the feveral Perfons, n
the Schedule named, towards the providing of a
Ship of War mentioned in the Writ, which Sums

 being {o aflefied, and not paid, by Writ of Certio-

rar: 9 Martii 12 Car, under the Great Seal of Eng-
land, the Names of thofe {everal Perfons and Sums
affeffed arc certified into the Chancery, and by
Writ of Mittimus dated 5 Maii 13 Car. fent in-
to the Exchequer, and there to be proceeded up-
on according to the Courfe of.the Law. The
Sheriff of Bucks is commanded to warn the Par-
tics named to appear, and to thew Caufe why they
fhould not be charged with thofe feveral Sums af-
feffed upon them.

Hercupon Mr. Hampden appeareth, and de-
mandeth Oyer of the Writ 4 Aup. of the Certiorari
and Mittimus, and their feveral Retorns § they be-
Ing all read unto him, he faith that thefe feveral
Writs, and the Returns thereof, and the Schedules
thereunto annexed, do not contain any fufficient
Matter to charge him to pay the 2os. and there-
upon demurred. Mr. Attorney-General faithy
that they do contain fufficient Matter to chargg
him.  And thereupon the Demurrer is joined,

The Demurrer being joined, the Record was
read n the Excheguer 3 and the Caufe appearing;
to be of great Weight, it was adjourned unto this

4 1 Place
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Place in the Exchequer-Chamber, to have the Ad-
vice of all the Judges of England.

Upon this Record, Iam to deliver my Opinion ;
and I take it there is fufficient Matter to charge
Mr. Hampden with this 205, And fo I give Judg-
ment for the King,

Here have been twelve Days {pent in the argu-
ing of this Cafe at the Bar: I'will confine my felt
ro two Hours and lefs, tho’ not tied unto any Time.
The Way to be fhort, is fhortly to find out the
Points.

But I muft firlt obferve, in what State this
Caufe cometh in Judgment before us.  There 1s a
Rule in Law, that if a Man fhall demur generally
to the Writ, he doth confefs all other Matters n
Fa& that are alledged. The Reafons of it are ap-
parent, Becaufe Matters of Falt are to be tried by
Jury, and Matters of Law by the Judges, So in
this Cafe all the Danger alledged by the Writ, 1s
confeffed ; and the Matter in Law is that which
we that are Judges are to deliver our Opinions
UPOM:

It hath been objetted, by Mr. Holbornz, That
we are tied to the Writ 1 g, for that Writ is the
Ground of all, and upon that doth all the reft de-
pend, It is true, that if he had relied upon the
Wiit, it had been fo. But his Demurrer is ths,
That the Writ, and the reft of the Procecdings
with the Schedules, do not contain Matter fufh-
cient : Sc that now they have not put to us the
'Writ 4 Aug. alone, but all the reft, to give Judg-
ment upon. For the Writ of Mitzints, 1t 1s con-
feffed, That in that there is an Expreffion, that
Salus Regni periclitabatur, which is not in the Wrig
a4 Aug.

To this he hath taken Exception, that Salus
Regni periclitabatui, the Danger is at the prefent
Time of the Mittimus, and doth not fay, periclita-
tur, 4 Aug. 11 Car. and therefore this Expreffion
now in the Mittimus cannot make good the Defet
thereof in the Writ of 4 Aug.
~ To this I anfwer, That the demurring to all,
hath confeffed ail, and yet the Matter in the Wit
is fufficient to exprefs the Danger.

" Then he objected, That Salus fignifies Health,
and not Safety ; and that the Phyficians term it
lo.

But Salus Ggnifies Safety as well as Health. So
it is engfithed in Cooper’s Ditonary, and fo 1t 1s
taken by Poets and Hiftorians for Safety.

The next Objeftion was to the Writ 4 Aug.
That if there were a Danger, it muft be plainly
exprefled in the Writ, &, the Words are, Datum,
et nobis inzelligi, &¢. How cometh the King to
underftand it ? the Danger muft be fully ex-
prefied.

For this I hold it more fit for a Statelman than
myfelf to give an Anfiver to, that the King thould
difcover Iis Intelligence ; whether it is fit to make
known to all the World the Danger the Kingdom
is in. Buryet I find thatin the faid Writ 4 Aug.
there is exprefled both Danger by Pirates on the
Sca, and that the Dominion of the Sea 1s hike to be
loft - And that thefe are Dangers to the whole
Kingdom. For the Certiorari, 1 find it is direct-
ed to the Shire, and the Writ of Mitiimus to the
Court of Excheguer 3 and therefore he could not
take Exception to thefe Writs : whatfoever I fhall
sake Advantage of, it muft be contained in the

Wit 4 Aug.

3. The King againft Jobn Hampden, Efg; 13 Car. 1.

In this Writ, three Things, as Dangers, are ex-
prefled. 1. The Danger by Pirates. 2. The
Danger of lofing the Dominion of the Narrow Scas.
And, 3. The great Peril in this Time of War.

For the Pirates, I fhall not meddle with them ;
they are but petty Robbers, and ftill running a-
way : The Ports muft defend themielves againit
thefe ; the Inland Countics are in no Danger of
them.

I will not infift upon the Dominton of the Nar-
row Seas, tho’ thatis confiderable ; for in the De-
fence of that confifts much the Prefervation of the
Kingdom. But I thall infift on the Danger of the
Kingdom cxprefled in the Writ .4 Aug. thus, Coifi-
deratis etinin periculis undiquague, &3¢, there 15 Dan-
ger, there is Peril round about us ; and 1t 15 by
reafon that chere are now Times of War, we fee
Danger on every Side,

There aretwo Things trouble this Pomnt. 1. The

Subject fufpelts that this 1s only a Pretence, and
that the Kingdom is not really in Danger.
2, That there being great Sums of Money rat-
fed upon this Occafion, this, in the end, will be
drawn to be annual and perpetual : But if they
were fatisfied that the Kingdom were really in
Danger, likely they would be content to pay the
Moncy till the Danger be over.

For my part, Lanfwer to thefe Objeétions, That
it 15 an unworthy Suppofition, I muft be fatis-
fied, and T am, that the Kingdom was in Danger
for two things: One Reafon 1s, Becaufe it s {o
exprefled in the Wit 4 #ig.  Ircannot be denied,
but that the Kingdom may be i Danger. It hath
been conquered, and fo it may be again, there-
fore it is neceflary it fhould be forefeen and pre-
vented ; and fomebedy muft do 1t, and who bet-
ter than the King, that hath the Care and Charge
of the Kingdom? He faith the Kingdom 1s in
Danger, and hath fo declared it by his Writs
why I fhould not believe it, when the King hath
declared 1t fo by his Writ, I know not.

My other Reafon that the Kingdom is in Dan-
geris, Thatitisfode fatfo. It cannot be un-
known to any Man, that thefe three or four Years
faft paft, great Navies have been at Sea, and great
Forces on Land. It we fhould have but an ordi-
nary Defence at Sea by Shipping, no Mzan can tell
or {uppole, but that thofe Navics, being fo great,
may land where they will, and 1n as many Places
as they will; what {poil would they make before
fuch ume as any Refiftance could be made againft
them ?

They objeéted here, That thefe Navies at
Sca, they are engaged in War one with another
we are fafe enough, we need not fear them.

I anfwer, They are, I think, engaged in good
earnelt ; but who knoweth how foon thefe Wars
may end ¢ They may end by the Mediation of
Friends, or the Death of fome one Perfon. And
when there 15 a great Navy at Sea, and Forces
at Land, how cafy Is it to remember an old Quar-
rel, or to pick a new one ?
| _Thefe Things do perfuade me that the Kingdom
18 1n Danger, and a very great and juft Caufe to
make Preparation for Defence. And if every

“Man would be fo perfuaded, they would not de-

ry the Payment of the Money. An Example of
this Nature hath happened in former times : In
Henry the Seventh’s Time, it appeareth, by a
Record on the King’s Part, Pat. v Hen, VIL. pars
3. 6z 5 there were 'Wars between the King of

the
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“the Romwans and the Kihg of France; ghey WEIC
hoth Friends to Hes. VII, they ought him no il
will; yet by reafon of thefe great Wars, great
Forces at Sea, and great Forces at Land, the
King would not truft them, but fent forth his
Proclamation, to command that Watch and
Ward be kept over the Sea-Coafts, and Com-
mand was to all his Subjeéts, that upon fhort
Warning they fhould be ready for Defence of the
Kingdom. So this may well be an Example for
the Courfe that is now taken, for Defence of the
Kingdom.

[ thall now come to thofe Reafons, and to the
Records that have been objected on either Side.
I fhall begin with the King’s Side, becaufe that
Jayeth a Charge on the Defendant.

It hath been objefted, That fome of them are
not warranted by the Record. Firft, fay they,
there is a Ship commanded to be provided, and
Money muft be levied : But in the End, when this
areat Sum of Moncy is collected, it muft be dif-
burfed, no Man knows how. No fuch thing n
the Record.

To this I anfwer, The Record faith, a Ship
muft be provided, and the Sheriff 1s to rate the
County, fecundun facultates, towards the fame ;
not a Word of any Money to be paid unto the
King. It is a Ship that the Shenff 1s to build,
and to affefs Money towards it.

They have faid befides, Here 1s in the Writ a
Command for the Imprifonment of the Party, and
that his Liberty, dearer to him than his Lite, and
his Goods, wherein he hath an abfolute Property,
fhall be taken away. Thefe things, they fay, are
not warranted by the Writ, nor by any thing 1n
the Record.

I anfver, It is not warranted by the Proceed-
ings in this Cafe ; for the Scir’ Fae’ is not to thew
Caufe why the Party’s Goods fhould not be fold,
or he imprifoned, but why he fhould not be charged
with the Money affeffed upon him.

They fay, That the general Defence of the Sea
licth upon the King 3 becaufe he hath wherewithal
to do 1t.

I would willingly difburden myfelf as much as I
can of the Objections : A general Anfwer I fhall
oive to thefe Particulars.

They fay, The King hath perfonal Service, the
Service of Tenants, by Knights Service, Efcuage,

Caftle-Guard, Grand Serjeanty, Petty Serjeanty.
Is the King bound by thefe to the Defence of the

Kingdom ? He that doth look on their Originals,
will not fay fo ; For thefe are Tcnures' referved
upon the feveral Grants made by the King 5 and
no more Reafon is there that the King, by this,
thould be tied to defend the Kingdom, than there
is for the Lords, that are Subjeéts, and have the
like Tenure, - that they fhould be bound to the De-
fence of the Sea.

They fay, He hath befides thefe, Wards, Mar-

riages, Reliefs, Fines, Iffues, Amerciaments, pri-
mer Seifin, Fines of Alienation, Refpites of Ho-
mage, all Fruits of the Tenures ; which all muit
go towards the Defence of the Kingdom.
T anfwer, Thefe Profits are cafual ; befides,
if he be not bound in refpect of the Tenure, as
‘aforefaid, he cannot be bound by the Fruits of
them.

It hath been objefted, That the King hath
the Profit of the Sea, as Royal Fifhes, Whales,

Vou. 1.
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(fe. Wrecks at Sea, Treafure Trove, Royal
Mines, &e.

I anfwer, Thefe he hath by his Prerogative,
and not for the Defence ; neither are they fit for
a Subjedt to have.

You fay, He hath particular Service from the
Cinque Ports and other Places, as from Aelden,
Colchefter, and other Places; and befides, he hath
all manner of Cuftoms, and in Regard of thefe
ISIC‘. 15 bound to provide for the Defence of the

ca,

It is true, the King muft, for an ordinary
Defence, ufe the Means the Law hath allowed
him; but that 15 not now the Queftion: It is
for an extraordinary Defence. The Queftion now
arifeth, if it were afked any Man, Whether they
do think in their Confcience that the King 15 able
of himfelf, out of thefe, to prepare a Royal Na-
vy, without help from the Subject ? None are {o
fenfelefs as to think it.

There be fome other things, to which I fhall
give a general Anfwer,

It appeareth by many Records, that the King
hath paid Wages to Soldiers, and f{ometiges
hath- hired Ships; and unlefs there had been
a Confideration, the King would not have done
1L,

To this I anfwer, It was for ordinary Defence,
and he 1s bound to do 1t; and if he engaged
himfelf by Promife to repay unto them their
Charges, I can fay no more but this, That
every honeft Man that makes a Promife will
perform it, and fo is the King bound to per-
form his Promife: for that which Honefty
binds others to the Performance of, Honour binds
the King,

I fhall come to thofe things to which a more
particular Anfwer 15 to be given. The Charge
lieth general upon the whole Kingdom, which
I fhall divide into three Parts. 1. The Ports. 2.
The Maritime Counties. And, 3. The Inland
Counties : And to thefe three I will apply the Re-
cords.

1. For the Ports ; they are of two Kinds, the
Cinque Ports, and the Ports at large. What
Services are due from the Cinque Ports, 15 ex-
prefled iz Libr’ Rubrico. 1n the Exchegucr, that
they were to find 52 Ships, and 24 Men 1n e-
very Ship, for fifteen Days; which cometh to
1138 Men.

The Ports at large are tied to no certain Ser-
vice; it will appear by moft of thefe Records
which I fhall apply, that the Cinque Ports have
been charged with more than their Due, and the
Ports at large equally with the Cinque Ports. Pa.
25 Fob. m. 6. theKing fent his Writ to the Cinque
Ports, and thereby commandeth, quod omnes Naves
parate, E¢. & bomines 5 he doth not here tie them
to a Number, but all muft go. Clanf. 17 Fob.
m. 7. here the King fent his Writ Baronibus fuis
de Rye, a Member of the Cinque Ports, Quod
venire faciatis omnes Naves apud Quingue Porius 3
this was general, as the others. All the Shlpﬁ'a
not tied to the Number of 52. Clanf. 14 Hen. 111.
. 13. 4 Wirit went out to Portfmonth, being
a Port at.-large, to provide a Galley, & eam
munire faciant cum hominibus, & quod prowpts
€9 parati fint ad proficifcend’ cuim neceffe fuerit.
So here is a particular Charge upon Portfiouth,

not bound unto it, to provide a Galley with all
512 manner
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manner of Munition. Clauf. 25 Ed. 1. s. 5. dor.
‘A Wiit went unto Guernfey, a Port at large, 10
make a Ship ready as often as Need fhould re-
quire, de contributione faciend’ pro Navibus quotecs
opus fuerit. Pat. 9 Ed. 1L pars II. m. 26. A
Writ goeth forth, and that was directed, Ba/li-
vis € probis hominibus comit® Southampton, tomake
Provifionem Navigii fumptibus propriis ; no Promile
from the King to pay this again. Clazf. 20 Edw.
1. 7. A Writ goeth to the Sherift London,
and that reciteth a Charge formerly laid upon the
City, and upon Keut, for finding of 12 Ships;
London to find g Ships, and Kent 3, and forty Men
in every Ship, ad fuiptus illaruin. Glauf. 20 Edw.
1L #.8. A Writ dire@ed to the Bailiff of Yarmont b,
which 1s none of the Cinque Ports, and they were
charged with two Ships at their own Cofts. And
the fame Command, in the fame Roll, for all Ships
of 50 Tons to be ready. Rot. Scot. 1o Ed. 111
#. 12, That Writ reciteth the general Obliga-
tion that they are bound in to defend the Kingdom,
almoft in the fame Words mentioned in this Writ;
it reciteth, that every Man fhould be aflefled sux/a
fratiin &8 faculiates, fo there was a Contribution ;
then cometh in the Claufe nlire illam pecunis fuin-
snaim debif® pro fervitiis, It is true, Indeed, the
King did pay towards this, buc it 1s exprefled to
be of his mere Grace and Favour. 10 Zd. ILL .
2 dorf. A Writ to Winchelfza, a Member of the
Cinque Ports, and that was Quod ounes Naves fint
parate, both of the Ports & alicrum villarum ;
and the Reafon is exprefled, Becaufe without their
Help the King was not able to defend the King-
dom ; and appointeth them, by that Writ, that
the Ships fhould be ready victualled for thirtcen
Weeks ; whereas the ordinary Time was but for
fifteen Days. Vaf. 12 Edw. 111, . 8. there a Wit
soeth forth to the Sheriff of Kewt, and to the
Barons of the Cinque Ports, whereby they were all
commanded to look to the Cultody of the Sea-
Coafts; here are the Maritime Towns and Port
Townsjoined together. 2 5 Edw. I1L. 7. 22.dovf. A
Wit to Southainipton, ad cougregenduins Naves.  In
the fame Roll 7. 8. more Writs to other Towns.
Pat. 12 Ed. 111 pars 4. m. 3. there was a Com-
mand that all that dwell within the Ifle of Thanet,
from 16 to Go, fhould be ready to defend the Sea-
Coafts, and this was juxte flatum & facultates.
Rot. Al 13 Ed. 111 m. 12, Yarmouth charged with
4 Ships, and in cach Ship 24 Men: whereas ufual-
ly it was but 21 Men in a Ship, now I think they
are come to fixfcore Men 1n a Ship. There are an
infinite Number of Rolls to this Purpofe, to charge
the Port-Towns.

I come now tomy fecond Divifion, which is
Maritime Towns. Pat. a8 Hen. 111, m. 4. dorf.
A Writ went to the Sherniffs of Norfelk, reciting,
That Ships and Soldicrs had ftaid there long,
and that they were iniending to depart, becaufe
their forty Days were paft; command was, that
they thould ftay, douce alind inde mandatun fuerit.
Cleuf. 23 Edw. 1. . 5. dorf. There were Writs
direCted to the Sheriffs of Southaspton, Dorfer and
Wiles, thefe three are all Mantime Counties: A
Command, that they fhould raiie three thoufand
Men to defcnd the Coalls. Pat. 24 Ed. 1. m. 17.
A Writ dire@ed to the Shenifts of Lincoln, Xork,
and Northuinberlond, to afift certain Commif-
fioners to take up an hundred Ships, with a com-
petent Number of Men, thele are to Maritimé
Counties: The like Writs go to the Sherifis of
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Suffex and Southanspton, and thefe for the Prepara-
tion of Ships, and to take them wherefoever they
are to be found. Rot. Pat. 25 Edw. 1. m. 6. Writs
went to Sothaiuipton, Devon, Cornwal, Dorfet, and
many other Places that were Maritime Towns,
for arrefting of Ships, and raifing of Men. Bue
the Rolls, I might mott infift upon, are only thefe ;
Pll but name them. Pat. 24 Ed.1 m. 16. Ex
parte Remein. Regis. & Rot. 78. Clauf, 25 Edz. 1.
m. 20. Clanf. 13 Ed. 1. m. 14. pars 1. doif. Scat,
10 Edw. 11 .22, By all which it appears, not
only the Ports, but the Marittme Counties have
contributed towards the Charge of the Defence
of the Kingdom. And the other Side do hardly
deny it, but that the Maritime Towns may be
charged.

I will open it plain, that it is for their Eafe to
bring in the Inland Countics. This Caufe is not
of {fo great Confequence, as 1s concetved ; for if
the Port-Towns and Maritime Towns may be
charged, then it bringeth but  the Inland Coun-
ties. In Euglond and Wales there me hfty-two
Countics, thirty-three of thefe are Maritime Coun-
ties ; fo the Inland Counties are but nineteen at
the moft, and they contnbute but to a fourth Part
of the Charge, for the Defence of the Kingdom.
And fo much to my {ccond Divifion of Maritime
Towns.

3. To the third Divifion, which is of Inland
Counties, that they have been charged ; 1 fhall
make that appear, that the greater Part of them
have been charged formerly for this manner of
Defence.

They objected, that the County of Bucks is an
Inland County, and that Mr. Hampden dwells
there ; and therefore no Reafon he fhould con-
tribute to the Defence, no Inland County ever did
it, fay they.

There may be two Reafons, why, In former
‘Times, the Writs for the moft part went to the
Ports and Maritime Counties, 1. Becauft they
have the Benefit of the Seas by Exportation and
Importation of their Goods. And, 2. Becaufe
they are continually in danger of Pirates and Rob-
bers 3 and far nearer for a fudden Defence, than
the Inland Counties are. But this cannot be held
for a fufficient Reafon, that they only that are near
the Danger thould be pur to defend the whole
Kingdom. 1am fure the Inland Counties receive
great Gamns and Profits by the Commodities from
the Port-Towns: and they are the more in Safety,
the {tronger the Sea-Coalls are kept: and there-
fore no Reafon, but that they thould contribute
towards the Charge of the Defence of the Sea,
For all the Writs, fave one Commiffion, have
gone to be for the general Defence of the King-
dom; then noReafon but Inland Counties fhould be
charged. If they fay they never did it, it isa ftrance
Prefcription, that becaufe they never did i, th?y
never will do it. A Man canrot excufe himfelf,
that, becaufe he never paid Tithe to fuch a Vicar,
or fuch a Parfon, that :herefore he will never pay it.

I fhall go to the Records that charge the In-
land Counties. Clanf. 48 Hen. I1L. im. 2. A Writ
directed to the Mayor and Bailiff of Bedford, an
Inland County ; it doth recite, that divers of that
Town were called to go with the King towards the
Sca-Coalls, contra hoftilem incvofioncmn, € nunc ne-
ceffe eft, & caufas fortnit’ ut levari fac’ & expenfas
and appoint at what Rate they thould levy it, the
Hor{emen were to have cight Pence per Day, and

the
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the Footmen four Pence.  Clanf. 48 Hen. 1L o, 7. mand no Sumof Money ? Then if you will give
A Wiit direted to the Sheriff of Huntington, it this large Conftruction, you will take away all

whereby the Men of that County were command-
ed to go to London, and from thence to the Sea-
Coafls, for the Defence of the Kingdom. Ror.
Scot. Exc. Remem. Regis 24 Ed. L. 78. derf. A
WritisdireGed to the Sheriffs of Berks, and this
is to diftrain Men to make good the Cuftody of
the Sea-Coafts. Rof. 26 Ed. I. 7. 5. The like
Writs were direted to the Shenffs of Hertford,
Effess Nottinghain, Derly, Huntington, Canbridge,
&c. and almott to all the Inland Counties, pro cuffo-
dia Maritime, all to come to London, and to go
from thence to the Sea-Coafts, for the Defence
thereof, Clauf. 13 Ed. 1IL. pars 1. m. 14. dorf. A
Writ goeth out to Oxford, ad diffriugendum, for
Wages, pro Cuftodia Marititaa 5 one Man wag dif-
trained, and he pleaded he had been charged in
Vilts, and ought not to be charged in another
County, and for this there went a Superfedeas.
Rot, Viagii 1 Henn 1V, m. 10. A Writ was direéted
to the Shenffs of Nottingbam and Derly, two In-
land Counties, and this was to proclaim qued om-
nes bomines, inter 16 & 60, parali fint, &c. to go
with the King, within the Kingdom, where he
pleafed, Clanf. 1 Ric. 11 7. 18. Writs were directed
to the Mayor and Bailiffs of Huntington and Cain-
bridge. 'This Roll is cited by the Counfel for the
Defendant ; and in part 1t maketh for the Defen-
dant, and in partagainft him.  The Effect of it
is this, the Writis direted to the Bailiff of Hun-
tington, and this recites a former Writ to provide
Barges, called Ballingers, with forty and fifty Oars
a-piece, like to a Galley, at the Charge of the
moft rich Men, and this was ad cufled. Adarss. And
the like Writs went to the Towns of Natsingham,
Glocefter, and Warwick, and divers other places ;
thefe Veflels were not devifed then, [ find them
ufed before in K. Edward the Third’s ttme.  In
the Parliament Rolls, 2 Ed. IV. m. 22. the Com-
mons did complan, that a Commuiffion was gone
forth for the making of thefe Barges. True, upon
a Petition of the Commons, the King faith, he
will advife with his Iords, there 1s no moredone;
Lut upon this they ceafe. I have now done with
the Precedents on the King’s Side.

I thall now come to that which hath beenfaid
on the Defendant’s Side for their Difcharge.  And,
Firft, For the Aéts and Petitions in Parliament,
which are weighty and confiderable.

Eivft, For the Statute de Tallagio non concedends,
which was in the ume of Edw. I. It hath been
doubted, whether this be a Statute or no. I {ee no
colour of doubt, but that this is a Statute; it 1s
printed amongft the Statutes, and ever accounted
tora Statute : and in the Petirion of Right, it is
recited for a Statute.  And to fay it 1s no Statute,
becaule the Parliament-Roll 1s wanting; if it
thould be difallowed, 1t would draw a great In-
convenience with it : for private Men might em-
hezzle the Records, and then if the Records
were wanting, the Adts of Pariament thould be
void.

Itis an A& of Parliament no queftion ; but the
Queftion is, whether the Provifion made by this
Writ, be within the meaning of this Statute,

And 1 conceive it is not; for there are two
Words in this Statute obfervable, Taillage and Aid.

Fines and Amerciatnents that are due to the Kipe,
all Jawful Impofitions 3 and {urely this was not t}?e
Intent and Meaning of this Statute: but it was
only to take away all Taxes and Taillages that
were unlawful.  If they were lawful this Statute
meddled not with them.

Now that no Taillage is to be taken, it zp-
pears 10 the Parliament-Rolls, 13 Hen. IV. m. 42.
where an Office was granted by the King, witha
Fee, forthe meafusing of Linnen-Cloth, that the
Subjet thould pay him a certain Sum of Money
for every Piece meafured ;  whereupon at the Par-
liament, the Commons complain, that this was an
unjuft Impofition, and they defire that they might
not be charged with this kind of Taillage, which,
as was apparent, was unjuft, -and fo they had pre-
fent Relief againft ic.

The next Act of Parliament is 14 Edse. III
the fecond Parliament of that Year, three Par
liaments being held that Year. The Commons
grant the King a certain Sum of Money, for the
great Bufinefs he had as well on this fide the Sea,
as beyond ; bur after a Ceflation of the Troubles,
then the King is to be at the charge of the future
Defence 5 thereupon the King granteth this fhall
not be had in exeipluiz, and that they fhall not
afterwards be taxed without Parliament : and this
1s the ftrongeft thing that I have heard objefted.

It requircth 2 good Anfwer; the Words are
plain, no Charge no Queftion; but this is a
Charge. Ilooked into the Petition of Right, and
1t 1s not theye menttoned, nor amongft thofe Adts
of Parhament that are in the Margin; but the
Reafon why it was omitted, 1 know not. |

I obferve in this A& of Parliament a {ubfe-
quent Claufe, . that will go far to the anfwering of
this Objection ; for neither in the A&ts of Parlia-
ment, nor in the Petition of Right, is there any
mention made of the Defence of the Kingdom ;
1f the King had been bound to defend the King-
dom, could the Parliament have accepted this as
a Kindnefs athis hands? 14 Edw. 111, This A& was
made, yet the Aids continucd, none of thefe Writs
found tll 24 Ed.1IL Rot. Fraue, 24 Ed. Il . g.
{5 26. there went out Commiflions to array Men,
to the Counties of Suffolk, Dorfer and Somerfet, for
the Defence of the Maritime Parts: within eleven
Yecars after the making of the Statute, Rot. Frauc.
26 Ed. IIL. m. 5. the like Writs to the Earl of Hui-
tinglon, Confiderantes quod omnes incolie-tenentur de
Jure ad defendend’ in periculy 3 and thar they fhall
array the Men in this County, and to bring them
ad ctiffodiend’ mare 3 and by this 1t 1s recommended
for the erecting of Beacons, which 1s the firft Direc-
tion of that nanwre: So here is a new Charge, and
within cleven Years after the making of the Sta-
tute, The fame Year likewife there went Writs
to the Sheriffs of Nottingham, Derby, Salop, Lerts,
Middiefex, Bucks, Northampton, &c. So tho’thele
Writs go almoft into every County, and divers
other Writs of the like hature, as Ros. Franc. 28
Edzy. 111 . 34. yet as 1faid, in no At of Par-
liament extant, nor in any Writ that ever went forth
that I can find, there is any thing appears to charge
the King with the Defence of the Kingdom, and
in all of them, no Diftintion made between the

Port-Towns, Maritime-Towns, Counties, and In-
land-Counties; but that all of them are generally

chargeable, And for the reft of the Alts of Par-
llament

By w0 4id here, will you take away the Aid pur
fils marrier, or pur faire ¥itz Chevalier ¢ By no
Taillage, will you have it {o, the King fhall de-
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liament, they are all mentioned in the Petition of
Right, and therefore I pafs them over,  There 1s
in thofe Aéts, Provifion againft Loans and Grie-
vances; but this Claufe, for the Defence of the
Kingdom, I find it mentioned in no Actof Par-
hament but this of 14 Ed. ILL. before mentioned.

I will now come to the Petitions in Parliament.
Rot. Parl. 13 Ed. 1l m. g, 11. It was there de-
clared to the Commons, that the Firench had in-
vironed the Ifland of Guernfey, and all this was for
Default of 2 Navy upon the Sea ; and therefore
it was needful to confider how this might be re-
gained. It was anfwered by the Commons, That
concerning the Right and Guard of the Sea, they
defired to give no Advice, faying, they have no
cognizance of Things concerning the Sea; but
if there be Occafion, the Cinque-Ports are to be
charged : and faid further, that in the Marches of
Scotland, they were to defend the Kingdom againit
the Scots: But that this kind of Defence fhould he
upon them, was never heard of.

I will give you an Anfwer to your Aéts of Par-
liament, and Petitions of Parhament, by putting
of a Cafe. I will admit you have an A& of
Parliament as ftrong as you can make 1t, that
the whole Charge of the Defence of the Kingdom
fhould lie upon the King, and not upon the Sub-
e, in cafe of any fudden Invafion. Admit there
was a greater Power at Sea, than the King was
able to make Defence againft 5 then, I pray, whe-
ther fhould this not give way to the prefent Ne-
ceflity, or the Kingdom, fhould be loft? Is it not
better to endurea Miichief, than an Inconvenience?

If you fay, the Acts of Parliament thould give
vay to Neceffity, then you have anfwered all you
have objected.

~ 'This 1s not the only Cafe of Neceffity. 1 fhall
put you another Cafe, when A&s of Parliament
muft give way to Neceflity : Thatif a Man be
attainted of Treafon, heis difenabled to inherit by
A& of Parliament ; but if the Kingdom fhould
defcend to fuch a Man, then the Aé of Parlia-
ment fhould give way to 1t. And {hall not the
A&s of Parliament give way to Neceflity for
Defence of the Kingdom? What tho’ there have
been Petitions in Parliament to have it decreed,
that this kind of Charge {hould not be laid upon
the Subje@t ? Admit it had been fo decreed 1n
Parliament, yet by the Law of Equity they ought
to be charged ; and in all Reafon they ought to
be charged towards the Defence of the Kingdom,
and that for three Refpedts.

1. For the Reafon given in the Writ, Quod om-
nes tangit per ommes debet fupportari 3 which is but
Equity.

2. The King is trufted with the Defence of the
Kingdom, and therefore “tis fit he fhould have
Means wherewith to do It

But you fay he may calla Parliament, and they
will give him Means wherewith to do it.

*Tis true, this Thing in queftion, if it had been
done by Parliament, it had been donec by the
happieft Means s but becaufe he might have it by
Parliament, muft he therefore have it no other
ways? The Queftion now is, whether what is
done, may be done without a Parliament or no?
What is done, is done by the great Seal, which is
the next Authority to a Parlament, Whatif an
Enemy had come before the Parliament had met,
or before they had granted any Aid, fhould the
Safety of the Kingdom depend upon fuch Contin-
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gencies ¢ God forbid, Will you have Forces on
both Sides, and reftrain the King to his Power by
Parliament, which may be fo dilatory, that the
Kingdom may be loft in the mean time ?

3. Many Inconveniences might happen both to
the King and Subje&, if this fhould be fuffered :
If the King fhould be reftrained of his Royal
Power, it would turn to his Contempt, both at
home and abroad : And all this while the Matter

-15 not fo great, it 1s but parting with a little Money

fecundum fatum & facultates,

It is true, as Mr. Holborne hath faid, that in
former Times they have been careful not to leave
too much Power to the King; but you would
leave fo little as would bring him in Contempt
both at home and abroad.  The worlt that comes
to the Subje@, i1s but to yield their Help to the
King, in fuch Times of Danger, with a fmall
part of their Eftatc; and then it would make
foreign Nations that know of it afraid of us,
which now by this Occalton have Encouragement
to attempt that which otherwife they would not.

It hath been objected, That if the King may
raifc Moneysin this manner, many Inconveniences
would follow, and it would bea Means to keep
back Parliaments.

To this Objection I anfwer, It is no Means to
keep back a Parhament ; for there are many other
Caufes of calling a Parliament, befides for the De-
fence of the Kingdom : as, For making good
Laws, redrefling of Gricvances, &,  The King
may bz engaged mn a Foreign War, and the Sub-

jet muft help him,  But to call a Parliament al-

ways is not neceffary ; for when the Kingdom
was in the greateft Danger that ever it was, asin
88, and the Rebellion in the Norzh, yet no Par-
liament was called in either of thefe Dangers.

Next they objett, Thatif this Courfe be admit-
ted, the King may pretend a Danger when there
18 none ;3 ora great Danger, when it is but fmall :
and {o may raife 2 great Sum of Money, and the
Subject fhall have but little Benefit thereby.

I fhall give three Anfwers to this Objection.

1. If this Power be in the King, and that Power
be juft and equal, then it is not to be taken from
him, becaufe he may mifemploy his Power. If
he mifufe his Power, the Fault is his.

2. This Objection cannot be made, unlefs you
fuppofe Imuftice in the King : Make what Laws
you will, if the King be unruly, he will break
thro” them.

3. If 1t {o falls out, that the Writ going out up-
on this Pretence, and that great Sums of Money
are levied, and the Moneys employed to another
Ule, it were a great Inconvenience; but in this
Cale there 1s no {uch Fear, for the Writis exprefsly
to make a Ship; and if they would have taken
any Advantage upon that, the Counfel ought to
have pleaded it, and the Judgment ought to ap-
pear toere upen Record. There appears no Money
in this Cafe to be coming to his Majefty’s Hands;
but 1t1s faid in the Writ, voltonns autem, ¢ we
will that no part of the Money be converted to
another Ufe than to the building of a Ship,

Then they object, That by the fame Reafon the
King commandeth his Subjefts to provide one
%hlp now, he may command two Ships the next.

car.

To this Tanfwer, If the Danger be greater, the
Defence muft be greater, and then the Supply
mult be greater ; and no Man can fuppofe that

| | the
-
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the King will impofe that on lus Subjects when
there is no need.

I thall now come to the two laft Exceptions.
Firft, That the Power cannot be given to the
Sheriff by the Writ 4 Aug. to tax every Man /-

cundum fratuim € Facultes 5 that this 15 too great
2 Power to be committed to the Shenff.

To that I anfwer, That I conceive the Sheriff

to be the fitteft Man, and moft indifferent for
¢hat Purpofe 5 for if there were Commiflioners,
or many Men appointed for doing thereof, they
might perchance be partial to their Friends : And
the Sheriff having all the Freeholders Names, and
the Bailiffs for his Minifters, that know the Eftates
of moft Men ; therefore out of all doubt he 1s the
fitteft Perfon. ,

For the Exception to the S¢i#’ Fec’ it hath
been objected, ‘That the King cannot by that
Courfe levy Moneys, becaufe the King having no
Interet in the Money, he cannot levy it by Seir’
Fac 5 neither doth it appear 1n the Writ, to whom
this Money is to be paid.

I confefs this Point, tho’ not {poken to by the
Defendant, is of molt Difficuity.

Tho’ no Perfon certain is named, to whom this

Money is to be paid, and the Shenff is only to
levy it according to the Writ, and the King pro-
viding a Ship, I fuppofe that Sz’ Fac® may iflue
forit ; for if a common Perfon claim any thing,
or be wronged, or debarred from his Right, he
hath, by the Law, a Writ for his Remedy : and
fhall not the King have the like Remedy for this
Ship, being for the Defence of the Realm in ge-
neral, for which he is mtrufted, to prevent a
Wrong to be done to this Common-wealth ?
" But in this Cafe, the Sci” Fac’ 1s not for Mr.
Heinpden to fhew Caufe, why he doth not pay the
Money to the Sheriff ; but, why he doth not pay
the Money he was afleffed towards the making of
the Ship ; which, forought I know, when it hath
done the Service, is the Subject’s agam, at whole
Coft it was provided, for they mught either have
hired a Ship or bought a Ship. In Fitz-Her. Na.
Bi. it i1s held, the King may, for the Good of
his People, fend forth Wiits tor removing Com-
mon Grievances, and for repairing of Bridges,
and the like: And why may not the King fend
forth Writs for {o neceflary a Service as to defend
the Kingdom? Clauf. 1 Rich. .. y. A Wnit
went out to the Mayor and Bailiff of Oxford to
repair the Walls and Ditches about the Town ;
and why not as well to repair the wooden Walls
of the whole Kingdom, as the Walls and Ditches
of a Town? The King hath Charge and Power
over all, tolee all done.

But it hath been faid, When this Money is ga-
thered, we know not what becomes of it.

[ anfwer them, with the common Roll in Scace’
o4 & 25 Ed. 111 where a Commiffion went forth
to levy Money for Maritime Defence, but what
was done thereupon 1s not expreffed.  But at that
Time there was a Caufe adjudged in the Exche-
quer, it is @ Nerfolk Caule, where divers being
commanded to go to the Wars againit the Scots,
and had thereupon Armour and Wages allowed
them 5 afterwards comes a Counter-command to
fome of them not to go, and two Men that had
Wages went not.  Whereupon 2 Writ went out
.againft them, and the Jury found the one Guilty,
e'nd he was ordered to pay back the Money ; but
thie other going to the Wars, afterwards, bya

in the Cafe of Ship-Money.
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fecond Direction, was quit: And the firft gave
Security for the Repayment of his Wages, beine
30 5. and alfo for the Armour. N

It hath, Laftly, been objected, That this Taxe
ation ought to be fecundum legém & confuetudine
Anplie 3 and that ought not to be by Writ, but
by Parliament,

Yo this Ianfwer, That from King Fobi’s 1o
Henry the Fourth’s Time, there hath been an
Ufage and Cuftom to fend forth Writs of this Na-
ture, and fince that Time till now not the like
Command.

About Henry the Fourth’s Time, began your
Tonnage and Poundage ; fo long as he had that;
the Defence was at hisown Charge. There is 5o
At for taking this Charge by Writ away ; it is
become a general Cuftom,  and the general Cuftom
makes the Law of Lngland 3 and we are to exa-
mine and try new Caufes by the old Law, and
now compare this with what hath been done in
former T'imes.

I ihall makean end : For my own part, Iam
perfuaded inmy Confeience that there is imminent
Danger: I am fatisfied in it, both by the King’s
Wi, and thac which is apparent to every one
and there 15 a Neceffity this Danger fhould be
prevented. I do conceive this Writ to be ground-
cd upon this Danger of Neceffity ; and that the
Danger appears {ufficiently in the Wri.

Therefore I conceive that the Proceedings are
legal, and that there i1s good and fufficient Caufe
to charge Mr. Hanpden, and that he ought to pay
the 2o 5. afiefled upon him.

The Argument of Sir Edward Cratviejr, Kiif

one of the Fuflzces of Common- Pleas, in the
Exchequer-Chamber, 7 the great Caufe of
Ship-Money,

HE Record hath been opened, therefore
I fhall f{pare that Labour. I conceive the
Cale in Queftion to be this,

Whether the King, by his Rightof Sovereignty;
may charge the Subject, 1 Cale of Neceflity, to
contribute with him to the neceflary Defence of
the Kingdom, without the Subjects Confent in
Parliament. ,

Mr. §t. Fobn, whom 1 take to be the Mouth of
the Detendant’s Counfel, confeflfeth, That this
Queftion 1s not fo much de re, of Neceffity, bur
dewiedo, 1f done without Parliament.

This 1s one of the greateft Cales that ever came
in Judgment before the Judges of the Law. The
King’s Right and Sovereignty, 1na high Point, is
concerned, and the Honour and Safety of the
Kingdom, on the one Side 5 and the Liberty of
the Subjedt, in the Property of his Goods, on
the other Side.

This s the firft Caufe, that ever came fo Judg-
ment, of thiskind, that Iknow of. Kings have
not fuffered their Rights of Sovereignty to be de-
bated at the Bar, as now it1s; for thele are Arcaia
Regni, not fit for publick Debate. The Ule of
Law was to have Caufes debated ; as faith one,
No Man knows what Metal the Bellis of, untill he
hears it ring. This Bell hath been rung very
roundly and Jahorioufly on both Sides:

The Subjedts have objected; That they may
bring Actions againft Officers of the King for Af-
fcflments by virwe of this Writ.  But for that I

find
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find no Precedents, fave only one, which is 25 £d. 1.
the Abbot of Robertsbridge’s Cafe; and he was
taxed double for this Marter of Defence of Sea
and Land, in two feveral Places: and therefore
he brought his Action to be difcharged in one
Place. Butin Cafes of this Nature, they petition-
ed in Parliament to the King for Redrefs, as ap-
pears by many Precedents,

In Braffon, who wrote after Hen, I1[1.°s Time,
and inclined to thofe Times, when the Liberty of
the Subject was ftrongly maintained, he faith, 7o-
dum Regnum petatur, &c. They ufed to petition
the King ; but now you have Actions brought a-
cainit the King’s Officers i the King’s-Bench, Coii-
sisgn-Pleas, and here in this Court 5 and it pleafeth
the King to bring this §¢/7 Fac’ to the End that
the Right of this Caufe may be tried by the Judges
of the Law.,

In 11 Rep. and Coke’s Comnment. on Littlcton, fol.
10. 1t’s faid, That the Laws and Cuftoms of the
Parliament are obfcure :  Lex eff confuctnds Parlia-
meiitiy querenda et ab omnibus, ignota a multis, &
cognita a paucis,  As Tully faid of one that would
define Anima, and faid ic was Mufica Harinonia,
that was, a Mufician 1 Hoino non mnltum veceflit ob
arte fua, I, for my own parr, will keep myiclf
tomy own Art of the Books of the law and
Statutes. And if Tufe the Help of others, [hope
you will pardon me for thar.

I will briefly propound my Order and Method,
thro’out the Cafe. 1. I will remove fome few im-
pertinent Difcourfes, which are not mn the Record,
as being out of the Ring of this Bell.

2. I fhall propound, that the fole Care of De-
fence, ar Sea and Land, Frre Regio, appertains to
the King, and none other 3 and that he is the fole
Judge of this.

3. That the {ole Charge of Defence, in ordina-
ry Cales, regularly and legally appertaineth to the
King.

4. That the extraordinary Charges of De-
fenceought to be fupplied by the Parliament, and
upon this Rule, Qusd omnes tangit ab omuibus debet
[upportari.

5. If the Defence be of Neceflity, and the
Danger great, and fo great as the King’s Revenue
1s not {uificient to {upply the Occafion, then the
Rule comes to be i Ule, Qui fentit comioduin
fentive debet &S onnsy and if 1t be general, Quod
oinnes tangit, ab omuibus debet fupportari,

6. That in the Defence, where all cught to join
the Sea and Land ought to aflift and contribute the
one to the other,

7. 1 fay, there are fome particular Cafes, in
which tiiis Gharge of  Defence cannot be impofed
by Parllament.

8. That the' King {olely isintrufted, by the Law,
to impole this Charge upon the Subjeét.

And, g. Thele being my Generals, T fhall
come to my Minor, and conclude that this
Charge 15 juitly impoled by the King, without
Parliament.

As to the frlt Impertinency, you fpeak of
Tonnage and Poundage : Is there any fuch Grant
on Record ? Shall we take notice of a Thing
that is not in rerum Natura ¢ 1 fay, 1wifh it had
been oranted, for Qui adimit medivm denit finew :
e chat taketh away the ordmary Means of Pre-
fervation, is the Author of Ruin and Deftruction.
You fee 1t 1s taken, but you cannot tell by what
Righ:e. 1t this were material, you wronged your
Chent, you pleaded 1t not : and if 1t is not mare-
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rial, you wronged us, and your Auditors, and
yourlelves, to talk of it.

You fay, This Ship-Money hath been charged
for thefe three Years together; Is this Difcourfe
within the Record? If not, you fpeak without
Book.

You fay, The King hath impofed great Sums
of Money upon Merchandizes: But what is thi
to the Bufine{s now in queftion ?

Then you talk of a Property the Subje&® lofeth
thereby ; but this rather to abufe the People, with-
out erther Colour or Shadow. It was ad facioni-
dum, or rather inpcieadum Populum. 11 you ar che
Bar had not fpoke 1t Arewmenti Gratia, it coaid
not but have proceeded out of the Depth of Ma-
lice, or Ignorance, or both. If one be found
cuilty of Murder, and the Judge knoweth the
contrary, what fhall be done? He cught to ac-
quaint the King therewith 5 for it is the King’s
Right of Sovercignty to pardon, but the Judge
hath no fuch Power. I fay, the whole Care ap-
pertaincth to the King only, and he is the fole
Judge both of the Defence at Sea and Land.
Liiz Na. Br. fol. 113. Le Roy de droit faver &
defeader fon Realime al bien vers la Meie come vers
les cieinies.  Regilt. tol. 127. Rex, Se. pro eo quod
ios Dignitalis noftie Regni ad providend’ falvatio-
nein Regut noftrt arcuinquag, ftins affyicti.  Fortef-
cue cap. 37. Uinites potefar’ Regis deferre, &c. in
dcfenfione & fntlione Regni, 1 think no Man can
well oppole this.

But we will come to the Third. The {ole Charge
of the Defence regularly and legally appertains to
the King, Bralt. fol. 1. In Rege, qui refle icoit,
bec duo funt neceflaria, srma & Leges, &c. with
which Words accords Fuftruian, in his Procmium,
from whence that 1s taken in Plswwden, fol. 315, in
the Cafe of Mines. One Reafon why he faith
Royal Mines belong to the King, is, becaufe he
is the Head, and the People his Members.  And
he 15 to preferve the Subject two ways : by Arms,
to defend them againit all Hoftility ; and by Law,
to preferve them from Injuries. 3 Rep. fel. 11.
The Body, Lands, and Goods of the King’s
Debtor were llable to Execution 3 guia Thefanrus
Regis ¢t Pacis vinculum & Belleruin nervi, Rep, 11,
The King’s Treature 1s the Ligament of Feace,
the Prcferver of the Honour and Safety of the
Realm, and the Sinews of Wars; and is of
high Eftimation in Law, n refpect of theNeceffity
thereof 5 that the imbezziing of Treafure Trove,
tho’ not 1n the King’s Chett, is Treafon. And
Treafure, and other valuable Things, are fo inci-
dent to the Crown, that they cannot go from the
Crown. He hath on the Land, Wardthips,
Efcheats, Amerciaments, &¢. for the Mainte-
nance of his Honour and Dignities Royal.  Ior the
Sea he hath Wales, &e. thele do little towards an
Army to defend the Sea.  The Reafon why the
King-hath the Cultoms, 1s for the Proteéion of
Merchants upon the Sea, againft Pirates and Ene-
mies of the Realm. So I fhall conclude this
Point, That the ordinary Defence, both for Care
and Chaige, of Sca and Land, doth appertain to
the King, |

The next 15 this, which is my Fourth Head s
That the extraordinary Charge of Defence regu-
larly ought to be fupplied .by Parliament, and
cannot be done withour it.  Albeit Subfidies be of
Giftand Grant, yet this is of Right and Reafon 5
the King 1s Pater Patrie. If the Son give to the
Father when he wants, itis his Duty, 19 Hen. VI,

the
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the Reftor of Cheddington’s Cale, whether the
King may grant a Difcharge of a Fifteenth ? If the
King may grant a Difcharge to one, fo he may
do to all. It is againft Law the King fhould not
have Subfidies of his People, in cafe of Neceflity
and Danger ; the fame Law that willeth the King
thould defend the People, tells us we fhould
grant to the King Aids for the Defence.  This is
to be done in Parliament, regularly ; and that
this extraordinary Charge cannot be impofed but
in Parliament, thefe are their Objeltions.

I come now to the Statute de Tallagio non conce-
dendo, which without queftion is a Statute, being
in our printed Books; and in the Petition of
Right 3 Car. it is recited as a Statute, and efta-
blithed : the Words of that are, Nullum Tallagium
fine affenfi Parliamenti.  And 14 Ed. II1. cap, 1.
there the King exprefles himfelf, he _will not 1m-
pofe any Charge or Aid on the Subjects, but in
Parliament.  Fertefcue reciteth this to be the Law,
No Charge without Parliament. And Bodinus,
lib. 1. fol. g7. faith, < That the Statutes of Eug-
«« Jand are as a Buckler to defend the Subjeét a-
«« gainft the King, for laying any Charge upon
<« them but by Parliament,” And in his fixth
Bonk he magnifieth this Kingdom for the due ob-
ferving this Law. Other Kings, in this Point,
have no more Power than the King of England
for that it is not in the Power of any Prince in the
World, and his Pleafure, to raife Taxes on the
People, no more than to take another Man’s
Goods from him. And yet, neverthelefs, if the
‘Neceflity and Danger of the Commonwealth be
fuch, as it cannot ftay for the calling of a Parlia-
ment, the King in his Wildom and Forelight may
lay a Charge without their Confent; and this is
by the Law of Fus Gemtium, the Rule of Law
and Reafon holdeth quod omnes tangit ab opnibus
debet fupporiari.,

And fo I come to my Fifth Head, If the De-
fence be of Neceflity, and the King’s Treafure
doth not fuffice to defray the Charge, then, in-
ftead of the Rule guod omnes tangit, &c. this Rule
fucceeds, qui fentit commodum, fentiredebet & onus.
If the Treafure of the King will not defray the
Charge, I do not conceive he 1s bound to fell or
pawn his Crown, or his Lands, tho’ fome Princes
have been {o courteous to do it, and paid it
again,
~ You fay at the Bar, He muft fpend all, and
more if he had it. Iwill pur this Cafe in the
1oth Rep. One is bound at the Common Law
by Prefcription to repair a Wall againft the Sea,
yet in Cafe of Neceflity, in Avoidance of publick
Mifchief, the Prefcription ceafeth ; yet in this
Cafe, if Reparation muft be done, then cometh
this Rule, guando Impotentia excufat, tunc qui fentit
commodum,” fentire debet & onus. And 1if he be not
able to do 1t, the Charge being {o extraordinary,
fhall he not have Contribution? The Law com-
pelleth not Impoffibilities. So the King 1s bound to
defend the Kingdom by Land and by Sea : but if
the Defence be fo great, and the Danger tends to
the Subverfion of the Kingdom, and the King
not able to make Defence, the King and his Sub-
ects ought to contribute to this Charge, in due
Proportion. Ubi ef eadem ratio, ihi eft eadem lex.
If the Law fhall make this Provifion for a finall
Level of Ground, @& fertiori for the Common-
wealth, in the Time ol extraordinary Danger and
Neceflity.
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Sixthly, In this joint Charge of Defence, the
Land ought to aflift the Sea: nay, it is not pof-
fible that any Ifland thould be defended without
the wooden Walls of the Navy at Sea. Canntus
the Dane enter’d the Thames Mouth with an Army,
and afterwards went and Janded in Dorfetfhire 3 and
again fhipped his Men, and enter’d the Severs -
then he went intourcefterfbire, then he failed back
again to other Parts of the Kingdom : fo he that
i1s Matler of the Sea, may make great Spoil upon
the Land at Pleafure. The Netberlanders having
a great Navy, the Spaniards fortified ftrongly ;.
as foon as the Wind ferved they fet fail, and were
Yourfcore Miles off before the Spaniards could
march with their Forces to make Reliftance ; the
Netherlanders prefently got a ftrong Place, and
afterwards falled to another Place, and tcok that
alfo. Thefe are no new Examples, for Iflands to
be Malters of the Sea. Our Grand Army in 88,
at T1lbury, what Good had they done, if the
Spaniards had been Mafters at Sea? It is not pof-
fible for an Ifland to be fafe, without a Navy at
Sea, as appeareth in Sir Walter Raleigh’s Hiffoiy of
the World ; and 1f the Sea muft defend the Land,
why fhould not the Land be contributary for the
Defence of the Sca and Land ? There are {everal
Precedents where Writs have gone to Inland
Counties, to charge them to go to the Cultody of
the Sea. Clanf. 48 Hen 111, 24 Ed. 1. 26 E4. 111, &Se.
Writs have gone into Berks, Oxon, &¢c. Inland
Counties, to command them to contribute towards
the Defence of the Sea.

To the Seventh, That in cafe of inftant Danger,
the Impofition cannot be by Parliament. I will
here confider the Nature of the Danger, as Mr.
Sollicitor readily purfues it 5 if it concerns the Ef-
fence, Subverfion, Deftruftion and Ruin of the
Kingdom, or the Dithonour of the Kingdom,
Quando Hannibal ad Portas, for the Senators then
to fit down 1n their Robes, is rather a Charge to
the Commonwealth, than ought elfe. It is no
Time then to call a Parliament, no well-advifed
Man will think 1t fit ; here are Perictla vifa, the
Danger 1s certain, none will fay it is fit to call
Parliament,

This Kingdom of England hath been four Times
conquer'd, and therefore we have Reafon to fore-
fee the Dangery firlt, by the Romans, then by
the Saxons, then by the Danes, and laft by the
Normans.

The Moralifts do make three Parts of Provi-
dence. 1. Memoria preteritorum. 2. Perfpicientia
prefenttum.  And, 3. Providentia futuroruin, It
much concerns the King, the Head of the Com-
monvwealth, to be circumfpect in the Prevention
of publick Danger ; Conjectures and Probabilities
are to be regarded. Now put the Cafe upon a
probable and violent Prefumption ; a potent Ene-
my 1s prepared and ready to come. Is it not fit
there fhould be a Defence prepared inftantly ?
Befides, there may be juft Reafon of State, wiy
an Enemy is not fit to be revealed in Parllament ;
for 1f great Preparations be, and very probably
againit us, then to difcover them to be an Enemy,
15 to give them Occafion to become a Challenger.
No Man can know the certain Event of Things.
One may be a Friend, in thew, to the Kingdom, or
a Neuter, not yet openly difcover’d ; yet we may
be miftaken in our Opinion of them. -1 leave
this to your Confiderarton, whether it be fir, or
no, to difcover our Thoughts, 1 Parliament, of
an Enemy ?

4 K
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"The Eighth Thing is,! That in thele Cafcs_of
Neceffity and Danger, the King, - Fure Gentinin
may charge the Subjed,-without his Confent In
Parliament, by his Regal Prerogative 5 for 1 the
King there are two Kinds of Preroganves, Regale
-5 Legale, which concern his Perlon, Lands and
Goods.

Now for the Prerogatives-Royal of a Monarch,
they may be refembled to a Sphere 5 the Praits
-Motor is the King. It is obferved, that cvery
Planet but one hath a little Orb by it felt, that
smoveth in is petty Compafs: So the Center 1s
the Commonwealth, the King is the firft Mover.
1 will repeat fome of thefe Prerogatives, for they
-are by all Laws, and by our Laws.

The frlt Regal Prerogative 1s this, that con-

taineth all the reft, That the King may give Laws
to his Subjets: and this doth not detract from
him, when he doth it in Parliament. 2. To
make Peace and War, 19 E4. IV. 6. 3. To
create fupreme Magiftrates. 4. That the lait Ap-
peal be to theKing. 5. To pardon Offences. 0. Lo
coin Money. 7. To have Allegiance, Fealty and
Homage. And, 8. To impofe Taxes, without
.common Confent in Parliament.  Thele are the
principal, and there are many more of them,
and allowed by Law. Coines, fol. 179. laith,
<« That if the Cloud be feen but aftar off, the
King, without the Confent of the Subjects, can-
not tax them 3 but if the Cloud be over-head,
the King may call certain wife Perfons to him,
and tax his Subjects.”
You fay, That if the King doth move a
‘War Offenfive, there’s Time enough to call a
Parliament  if Defenfive, the Cloud 1s {een long
betore.

But, oh, good Sir! is this always true? Is not
she Cloud fometimes even over the Head, before
defcried ? If you read Comines, he will tell you,
That in times of Peace we ought to forufy.
<« But in thefe Cafes, where the Danger is immi-
<< nent, faith Bodinus, lib. 1. cap. 49. the King
¢ ought not to expect a Parliament, but is to
« raife Moncys fuddenly, and fuch Impofitions
<¢ [aid upon the Subjects are juft and necéfiary.”
This is the Opinion of thofe Writers, who wrote
not according to the Law of any one Kingdom,
but according to the Law of Reafon. I could

L5
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vouch thefe two Authors, concerning the Right of

Sovereigﬁry which they gave to Kings, to impofe
Charges on the Subjeéts, without Conient of Par-
liament, in tume of Necellity.

But what if the King will levy Moncy, upon
Pretence of Defence, in time of Danger, and
difpofe of it otherwife, and the Danger not fo ap-
parent ?

I fay, {o pious and jult a King will never pre-
tend a Danger, if it were not Re wvere.  And
if any Man will think the King will charge him-
felf and his Subjets to no Purpofe, far be i1t
from my Thoughts to think fo. This Money,
thus taxed, Is employed accordingly, for the De-
fence of the Kingdom, together with the King's
own Money ; which he would not do upon
Pretence.

Again, The King is Patei Patiie, therclore,
by the Law of Nature he is intrufted with the
Defence of the Kingdom : and this Power to tax
his People, is but a Confequence of that.

To fay, in time of extraordinary Danger and
Necelfity,” Bons viri funt fibi liges, 1y, for every
Man to be his own Judge, 15 for cvery Man' to

-

37. The King againft John Hampden, Efg; 13 Carl.

do what he lifteth. :Mr. Holboine tells you, That

if it refts in theKing’s Power thus to tax the Sub-
jeéts, whereas My, Hampden-is now taxed 205, he

may the next Year be taxed at 20/, “for, faith he,

< If the King may tax when be will, then he

¢ may what he will.” - It’s an 1ll Confequence you
make of it; you magnfy Parliaments, greac
Reafon we have for 1ts let vs do fo of Kings:
let none think dithonourably of Kings; no

.queftion they will regard the Laws of God;

and to make fuch Objeftions, is not handfomely
handled.

Now we come to Precedents, and A&s of Par-
liament. For Precedents, my Brother /effon
hath taken Pains to repeat them, therefore I fhall
not.

Two Precedeats the Defendant’s Counfel have
much relied on, Rot. Peil. 2 Rich. I1. pars 1. 1
have here the Record ; and 1 truth, it were a
opeat Iafe to the Judges, and to the Caufe, fo
avouch them truly, This of Richard I1. was in
his Minority 5 and no Order being taken for the
Defence of the Kingdem againit the next Summer,
nothing was found m the King’s Excheguer @ a
Ceuncil was called, and for Conclufion, they fay,
They cannot remedy this Mifchief without a Pir-
llament : whercupon a Parliament was called 3 and
in the mean time the King having Mones lent
him, he gave Sccurity to repay it.

Confider this, the King was at this Time but
an Infant ; 1t was m a very troublefome Time,
many of thote that were Parliament-Men made De-
fault to attend, exculing themiclves, that they had
otherBufinefs. This then that was done was but
n Refolution in troublefome Times; this s no
fuch binding Bufincis, that it fthould be made fo
much of.

And Rot. Parl. 2 Hen. IV, M. 22. a Commiffion
went forth for the providing of Barges ; and the
Commons petitioned to avoid this Charge, and
pray’d that the Commiflion might be repealed.
And the King, upon this, calls in the Commif-
fion. Shall this be a Difclaimer of the King’s
Right? He faith, he will fpeak with his Lords.
This is only a fatsfactory Anfwer, Befides, the
King was but an Ufurper.  Now to fay this An-
{fwer of the King’s is 2 Refolution 1n the Cafe, is
a areat Miftake.

He that will go thro’ this Load of Precedents
that have been vouched on both Sides, he had
need to have more Time than Mr. Helborne, who
{pent four Days.

You have alledged Precedents both before the
Conqueft and fince : that of the Danegelt, tho’ it
was a heavy Yoke, yetit was neceffary to be borne::
whether it was granted by Parliament or no, #en
conflat. 1fay, it1s a good Precedent, and I hold
it good wichout Parliament.

Some diftrefled Kings, as King Fobi, Henry 11.
and Richard 11. they did indeed do that by borrow-
ing, which they might have took of Riglit,

. Now, to give an Anfwer to the Statutes of
25 Fd.). and 14 £d. I11. and the Petition of Right
2 Car. Admit, T fay, there were an exprefs A&,
That the King, were the Realm in never {fo much
Danger, fhould not have Aid from his Subjes,
but m Parliament, 1t is a void Ac; will any
Man fay fuch an A fhall bind 2 This Power is as
infeparable from the Crown, as the pronouncing
of War and Peace is: fuch an A& is manifeflly
unrealonable; and not to be fuftered 5 faith Defor
and Sindonry, To follow the Words of the Law,

were,
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were, in fome Cafes, Injuftice, and againft the
Good of the Commonwealth ; wherefore, in fome
Cafes, it is neceffary to leave the Words of the
Law, and to follow that which Reafon and Juftice
requireth : and to that Intent Equity is ordained,
which is no other but an Exception of the Law of
God, or Law of Reafon, from the general Rules
of the Law of Man: Which Exception is tacitly
underftood, In every general Law. This Impofi-
tdon without Parliament appertains to the King
originally, and to the Succeflor ipfo faéts, if he
be a Sovercign in Right of his Sovereignty from
the Crown. You camnot have a King without
thefe Royal Rights, no, not by Act of Parliament.

Again, Thefe Alts bind not, for that a favour-
able Conftruction, in Cafe of the King, is to be
had in all Cafes, Doffor and Student, fol. 2. *Tis
not poflible to make any general Rule in Law,
but it thall fail in fome particular Cafe : If a Law
were made in a City, That no Man, under pain of
Death, fhould open the Gates of the City before
Sun-rifing, yet 1if the Citizens, before that Hour,
flying betore their Enemies, came to_t'he Gates of
the City, and one, for faving the Citizens, open
the Gates before the Hour appointed, yet he of-
fendeth not the Law, for that Cale of Neceffity is
excepted from the faid general Law by Equuty.
So for the Statute 1 Edward the Third’s Time,
not to give any Relief to a {turdy Beggar, upon
Pain of Imprifonment; yet if one relieves him
with Clothes, m the Extremity of cold Winter, to
fave his Lafe, he fhall be excufed by the fame
Statute. By fuch an Exception of the Law of
Reafon and Equity, as aforefaid, 1s this Power re-
{erved to the King.

ImpofTibilitics are to be excepted out of all
Laws : Nemo tenetur ad impofiibilia.  Poverty and
Impoffibilities, as one anfwered, were more mighty
Goddefles than either Force or Love.

But now youwill fay, Where is this Danger ?
How doth this Neceflity appear? If you would
find it, you need not to enquire for it either by
Sea or Land 3 but in this very Record, the Writ
theweth, and the moft favourable Conftruction is
to be had for the King 3 as in Plewd:n’s Comment,
336. the Cafe of Mines of Gold and Copper.

Now all this while I have been 1n the General,
and in a manner in Propofitions ; I come now to
Application. Before I defcend to it, I fhall fhew
upon what Part of the Record I fhall ground my
felt. Tho' in the Mittimus it be Salus Regni peri-
clitabatur, which 1s faid to be metaphorical,
for that it afketh no great Anfwer; it is good
enough, as in the Writ of Oyer and Termiuer,
oines qui habent damnum vel falvaiionem, are bound
to contribute. Will you bind the King to the Lan-
guage of 7. §.2 May he not exprefs himfelf in
what legal Manner he pleafeth ¢

You fay, That this Phrafe of Salus Regni is
too general : If it be alledged, and you demur
upon it, you confefs this for the moft Advantage
for the King ; as in the Cafe of Mines. It is not
alledged in the Scir’ Fac’ ; this might have been
made a good Queftion. -

But without all thefe, I conceive the Writ
4 Aug. containeth the Caufes for this great Prepara-
tion, and expreffeth them in particular.  What if
it were no more but this, Left we fhould lofe the
Dominion of the Seas? What is it to be called
Dominus Maris, and not to maintain it, but to
fuffer this Princely Honour to perith, and others
to become Mafters of it? What Havock and
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Contfufion would follow ? And this the true Inten
tion of the iffuing forth of this Writ.

Next, Confideratis etiam periculis, €3¢, that IS,
The Danger is {0 evident, and fo great, in thefe
warlike Times, that of Neceflity Defence muft be
made, both by Sea and Land, =~ .

Next is great Oppreffion ufed at this Time,
Datuin ot nobis inielligi quod Preedones, €3¢, that
the Pirates do take and fpoil our Merchants, carry
our Men into Captivity : What will you fay to
this: Let them take our Men, and let us have 3
Parliament, and we will bring them home acqin :
The Land was never withcut Thieves, no? the
Scas without Robbers.

Next, paratuin periculum € preparans, e,
now thefe Ships go for the Defence of the Sea a-
gainft this Danger, & veffiwm &5 veftrorumn. The
Wit faith the whole Kingdon s in Danger, both
by Sea and Land ; and you have confefled this by

your Demurrer.,

But you complain before you are hurt, becaufe
you have feven Months Liberty, a Parliament
mught be called in that Time: Now in this Time
of imminent Danger, it is no Time to call a Par-
hament.

You fay it hath continued for three Years, Pur
the Cafe the Danger continueth for threc Years,
and then ceafeth, and then the King ceafeth to lay
2 Charge, and the Danger begins again the next
Year; what! Shall not the King require Aid as
the Danger increafeth ?

And now to conclude, without Repetition : ¢
doth appear by this Record, that the whole Kine-

L =
dom is 1n Danger, both by Sea and Land, of Ruin
and Deftruétion, Dithonour and Oppreflion ; and
that the Danger is prefent, imminent and inflant,
and greater than the King can, withour the Ajd
of his Subjeéts, well refift: Whether muft the
King refort to Parllaments? No. We fee the
Danger is inftant, and admits of no Delay.  Shall
we go home, and fit together in carelefs Security ?
Not fo. But let us refort to our pious and juit
King, whofe Prerogative and Right of Sovereignty
s to defend the Realm, and to maintain his Syb.
jects Laberties.  And fo I give Judement for the
King.

The Argument of Sir Robert Berkley, K.

One of the fuftices of the Court of
King's-Bench, Feb. 10. 13 Car. 1037. 17
the Exchequer-Chamber.

The Cafe.

N Aug. 11. of the King’s Reign, there iffued out

of the Court of Chancery his Majefty’s Wrir,
directed to the Sheriff of the County of Bucks,
and the head Officers of Villages and Boroughs in
that County, & probis hominibus, that is, to all
the King’s good Subjects, i1z ommibus Villis, Burgis,
&G aliis locis in Com’® Bucks,

I may call this Writ, a fpecial Writ, or a Com-
miflion upon the Cafe. It is not a fic volo ; it be-
ginneth with divers weighty Reafons or Caufes,
pio ratione of the ifluing of it ; as,

1. His Majefty had Intelligence that certajn Pi-
rates, & maris graffatores, as well Mabometans as
others, were congregati upon the Sea, quod ab oliy;
per gentein Anglicanam defendi confuevit 3 and did
daily rob and fpoil the Ships and the Goods of the
Subjects of the King, and of his Confederates, and

4 K 2 did
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did captivate the Perfons of thofe whom they
took,

2. His Majefty did confpicere, that thofe Men
did wavigia indies preparare, ad mercatores ulterins
moleftandos, & ad Regnri gravand’ nifi citins reine-
dinm ponatur.

3. His Majefty did confider the Perils, gr.e ui-
digue illis gucrrinis temporibus imminebant, ita quod
regi &5 fubditis fuis defenfioni maris & vegni, omni
feftinatione, qua poterit, conveniebat accelerare,

4. His Majefty’s Royal Refolution was, De-
fenfioni regut, twitioni maris, fecuritati fubditorum,
& falve condullioni novinm & merchandizarum
providere.

Maxime pro €0 quod the King and Ius IProge-
nitors Demini maris prediét femper haltents exti-
zerunty & plurimwm 1ederet Regem, fi bonor iffe
rezins fuis temporibus difpereat, aut in aligito min-
aiur.

5. Laftly, his Majefty called to mind a Regule
guris & pationis 3 Onus iffud defeifionis quod omies
tangit, per ommzs deber fupporiari, prout per legem &
confuctudiner Regar Auplic fieri confuevit,

Upon thefe folid Reafons, as upon a firm Ioun-
dation, the AZendamnrs of the Writ 15 grounded,
and followeth in the next place.

The Mandainus 15,

1. That all they to whom the Writ 15 directed,
thould among them, providere unam naven de
guerra, of fuch a Burden, and with fo many Men,
and other Particulars, as are mentioned at large

in the Writ.
2. That this Ship, fo furnifh’d, be ready at

Portfmonth by the tirit of Maich then following,
and from that Time, for 26 Weeks, to go with
his Majefty’s and other Subjects Ships, and to at-
tend the Direétion of thofe to whom his Majelty
thould then commir the Cuftody of the Seas, for
‘Tuition of the Sea, and Defence of the Realm.

2. That all this be performed, ad cuffagia of
themfelves tam in vittualibus quam bominum falarizs,
&F aliis ad guesram necefleris.

After the Mandainus, an Affignaevimus, or Com-
miffion to the Sheniff and the head Officers cometh,
and then Directions to them.

The Commiuffion to the Shenft 1s nter alia.

That he fhall make an Affefiment fecrndun

Faculiates cujufqre, for Contribution to the Expence
of the Provitions alorefaid, fhall appoint Coliec-
tors, fhall levy the Money to be aflefled (if 1t be
denied) per diftricliones aliofve wmodes debitos, and
thall carceri mancipare thole who fthall be contrarii
£S rebelles.

The Direftions to the Shenift begin with a

Claufe of Nolusius.
The King forbids that the Shenft fhall levy

more than is neceffary for the Expences : That
any Money levied fhall be appropriate to any
other Ulfe, qrovis quefite colore : And then, laft-
Iy, in cafe that more be colletted than fhall be
ufeful, the King commands that Reftitution be
made of it.

After this Bill, 9 Marii 12 of the King
(which is above a Year after the Ship thould have
been ready at Portfmouth) a Writ of Certierari
ifTued out of the Chancery, direCted to the feveral
Sheriffs pro tempore of Buckinghamfbire.

That Certiorari recites the Writ of Auguft 11.

And for that the King was informed, that fome
had not paid the Sums aflefled upon them, but
refufed to do the fame ; the Xing commands the
faid Shenffs refpeltively to certify into the Chan-
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cery the Names of {uch Relufers, and the Sumg
aficfled upon them.

The Sherifis accordingly make Peturns in a
Schedule annexed to the Certiorari. In one of
the Schedules there s, 72ter alia, Stoke Mandevile,
Mr. Fobir Hawpden 11,

After this, by Writ of Adittinus out of the
Chancery, tefted in May laft, the Tenure of
the Writ of Arg. 11. with thefe Words, guod qui-
dein brev’ pro eo quod yegit’ nofti” duglie & popul?
unfb efufdemn periclitabatur emanari curavimus inter
alia brevia ad bujufinods provifionem, & affeffament’
faciend’ per fingulas comitatus diuglie, &¢. Andalfo
this Record of the Writ of Certiorari, with the Re-
turn of it, and Schedule annex’d, are fent into the
Court of Exchequer.

By that Mitimus the King commands the Lord
T'reafurer and Barons, guod infpettis thofe Records,
they thould facere ulierins inde pro levatione, collec-
tione &F receptione of the Sums unpaid, prout de jure,
G fecunduin legein G confuetudinein vegni Anglice

fuerit fociend’ & nou aliter.

By which {prout) but efpecially by the (non
aliter; the King’s Honour and Care of Juftice are
fingularly eminent ; for the levying the Money
anew is not commanded, nay, it is forbidden,
unlefs Fus, Lex, & Confuetudo Anglie do warrant
IL,

After this, and in the fame Month of May laft,
the Barons awarded a Writ of S¢/r’ Fac’ into Buck-
inghamfbire, againit thole whofe Names are in the
Schedule aforefaid, thereby commanding the Sheriff
to warn them to appear in the Excheguer by a
Day, to fhew Caufe, if they can, why they fhould
not be charged with the Payment of the Sums of
Money aflefied upon them and unpaid.

The Sezi” Fac’ 1s always a judicial Writ ; and
certainly the Barons have proceeded very judicially
and gravely, 1n awarding of it. In weighty Cafes,
cipecially, if they be not of common Imprefion,
proceeding lento pede 1s truly judicial,

Upon that Seir’ Fac® Mr. Hampiden 1s returned
garnifh’d.

He appearing, and having heard the feveral
Writs and  Records beforementioned, without
taking the common or any other Proteftation,
hath demurred generally.

The Words of his Demurrer are,

Thatmateria contenta in the fame Records, minus

fufficiens in lege exiftis ad ipfum onerandum.

FHe doth not fay, that mareria is minus vera ,
but, acknowledging the Matter contained in the
Wit to be true, he putteth the Caufe de dono &5
aale, upon Sufficiency or Infufficiency, in Point of
the Law, for charging him.

Mr. Attorney for the King hath joined in
Demurrer.

~ Upon this Demurrer, one main or grand Quef-
tion, and fome other inferior Queftions have been
ftarted.

Becaufe I have Time little enough for the grand
Queftion, I will not trouble you with arguing, or
fo much as fingling out the other inferior Quef-
tions. My Brother //effen hath {poken to fome of
them, I concur with him. |

The grand Queftion is fhortly this,

Wh_ether, as this Cafe is, or in this fpecial Cafe,
(as 1t 1s upon the Pleading) the Charges impofed
by the King upon his Subjects, for Provifion of

Shipping, without common Confent in Parliament,
be good in Law, yea or no? '

This
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This is a Queftion of extraordinary Weight, of
infinite Confequence, the greateft that every came
before Judges of ordinary Courts of Juftice.

Qui ad panca refpicit, facile pronunciat 5 but he
chat will determine in this Queftion, mult refpicere
ad multa, caqe magna &S ardua.

Upon the Debate of this Queftion at the Bar ;
elaborate, learned and ftrong Arguments have
been made on either fide.

And truly, for my part, I have laid the Quef-
tion to my Heart.

All the Arguments which have been made 1n it,
I have been prefent at, and fpecially heeded.

All the Records which have been brought to the
Judges, on etther fide, I have read over as fert-
oully as I could. .

I have likewife confidered of the Reafons and
Authorities in Law, pertinent to this Cale.

And upon my Pains, Deliberation and Study,
T have concluded with myflf, and in mine own
Underftanding am fatisfied, and think I fhall fa-
tisfy others, that as this Cafe ftandeth, upon the
Records in the Pleading, or in this {pectal Cale ;
the Charge impofed is good in Law, and confe-
quently that Judgment ought to be given againit
Mr. Hampden, Quod oncretir.

For my clear Delivery and Expreffion of my
felf, 1 divide all that Ifhall fay into thefe four
Heads.

1. Iwill fate the Cafe, and will fettle the proper
Queftion of it, as the Pleadings are.

(The true ftating and fettling of a Cafe condu-
ceth much to the right Anfwer of it.)

1. T will confider the Policy and fundamental
Rules of the common Law, appliable unto that which
upon fating of 1he Cafe fball appear to be the proper
Queftion.

1L I will confider the Aéts of Parliament, the
Anfuwer to Petitions in Parliament, and the feveral
Magna Charta’s of the Liberties of England, which
conceri the King's Proceeding in this Cafe.

IV, Twill anfwer the saterial Objetiions, which
bave been made on the other fide.

Upon my Firft General Head.

Hope that none doth imagine, that it either

is, or can be drawn by Confequence, to be any
Pare of the Queftion in this Cafe, Whether the
King may at all times, and upon all Occafions, 1m-
pofe Charges upon his Subjedts in general, with-
out common Confent in Parliament? If that were
made the Queftion, it is, queftionlefs, That he
may not.

The People of the Kingdom are Subjects, not
Slaves, Freemen, not Villains, to be taxed de alto
&g bafo.

Tho’ the King of Eugland hath 2 Monarchical
Power, and hath jrra fumme majeftatis, and hath
an abfolute Truft fettled in his Crown and Perfon,
for Government of his Subjects 5 yet his Govern-
ment is to be fecundun leges regit.

Itis one of the Queltions In the Faranentums
Repis, at his Coronation, (fec the old Megna Char-
ta, fol. 164.) Concedis jufta leges & confuetudines
regni effe tuendas 2 And the King 1s o anfwer,
Concedo.

By thofe Laws the Subjelts are not Tenants at
the King’s Will, of what they have,

They have in their Lands Feodum jfiple, which
by Litiletor’s Defcription, is, bereditas legitima,
vel pira,
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They have i their Goods a Property, a pecu-
liar Intereft, a smenin & tuuin.

They have a Burthright 1 the Laws of the King-
dom. 7

No new Laws can be put upon them ;5 none of
therr Laws can be aliered or abrogated without
common Confent in Parliament.

Thus much I {peak to avoid Mifapprehenficns
and Mifreports upon that which I fhall fay in this
Cale ; notas if there were Caufe of faying fo much
upon any thing challenged on the King’s fide.

We have 1n Print his Majefty’s own moft graci-
ous Declaration, that it 1s his Maxim, That the
Peoples Liberties ftrengthen the King’s Preroga-
rive, and that the King’s Prerogative ts to defend
the Peoples Libertics.

Secondly, Tho’ Mr. Hampden’s Counfel have {pent

all their Powder in citing a Multitude of Records,
beginning with one in King Fobu’s Tune, and fo
downwards, to prove,
That the King’s Minifters have
paid, that the Barons have been
by Writs commanded fometimes
to pay, fomeumes to Make Al-
lowances,

Out of the
King’s Moneys

or Dues, -

Foreign

In Cafes of {Auxiliﬂr}r %W’ars.
Voluntary

In Cafes of Particular or ordinary Defence of
the Realm, as upon Rebellion of Subjects, or In-
roads by Enemics, 1nto Parts Marches, or Mari-
time 3 fuch Enemies I mean, as are not greatly
formidable, as are apt to run away when they hear
of any Force coming againft them :

In Cafes of fetting forth Ships, for {couring the
Seas from petty Pirates, {o that Merchants may
have fate Paffage.

In Cafes where Viftuals, or other Provifions,
were taken from particular Perfons, by way of
Purveyance, for Soldiers, or for the King’s Army :

In Cafes of borrowing of Money by the King’s
Officers, for War, or ordmary or extraordinary
Detence :

In Cafes of taking Money or Goods againit
the Owners Confent, by Warrant, for the King's
Ute, for War, or other Mannerof Defence :

In Cafes where particular Men’s Ships, Hories,
or Armour, were loftin the Wars :

In Cafes where private Men’s Houfes were ufed
in the King’s Service :

Laftly, in Cafes of general and extraordinary
Defence, where the King had {ufficient Aids for
that Purpofe granted to him in Parhiament.

Altho’ I confefs it be true, that the King in all
thefe cited Cafes, muft pay of his own, without
impofing upon the Subject ; yer I fay that thofe
Cafes come not clofe to our Cafe: Forevery of
thofe Cafes hath a manifeft, particular, and jult
Reafon; but none of thefe Reafons are appliable
to the Cafe now in queftion, asis ealy to demon-
ftrate, if a Man would enter into every of thele
Particulars ; which 1 forbear, for faving of time.

And thefe Records being taken away, the Mul-
titude of the Vouchers on Mr. Hampden’s lide will
be greatly abated.

Thirdly, The Cafe of the antient Tribute called
Danegelt, of which Mr. Hanpden’s Counfel hath
{poken, tho’ it come nearer than any of the former
mentined Cafes, yet it much differs from the
Charge impofed in our Cafe,

It hath been faid on Mr. Hampden's fide,

t. That
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1. ‘That Danegelt was not impoled, but by com-
mon Affent of Parliament.

2, That after it was fo impofed, it was releafed
by Edward the Confeflor.

3. That it hath been now fo long uncollected,
that it is fcarce known what it was.

To the Firft 1 anfwer, That the Proof urged
that it was created by Parliament, is ar the bedt
but a Conjecture. It hath been faid, that the
Words of Leges Edw. Coufcfloris, ¢. 12.areinonc
Place, Statutyin eft Daucgelduin annuatim redai, .
And in another Place, Danegeldi reditio primitus
snftituta off, &c.  And Statuinm is a proper Word
for an Actof Parhament, a Statute.

But in my Underftanding it s apparent, that it
had not Creation by common Afient in Parla-
ment, but only by Regal Authority ; or at the
moft by the King, with his great Lords Affunts,
which in thofe, and after Times, was frequent.
My Reafons are,

1, In Tilburienfic, or the black Book of the
Ixchequer, 7. 1. ¢. 28, the Words are exprefs, A
regibus Anglicis ffatutnin off, &c. no mention of any
others who jomned in that Stalutu.

2dly, It appears by the faid Leges Edw. Con-
feff. c. 12. that at the beginning of Dancgelt, omnis
Ecclefie libera erat 5 the Realon given, quia magis
confidebant Ecclifie orationibus, quam armorin de-
fenfionibus : and yet 1n the Addition to the faid
Leges, icappears, that /#llian Rufus impoled that
"Tribute upon the Church alfo, and that without
common Affent. For the Words are, Dancgeldum
conceflum eft €1 a Baronibus, non lege flatutum neque
Ffirmatum , and certainly thofe Barons by whom i1t
was conceffum, were not all the Baronage, foritis
plain, that the Bifhops and mitred Abbots did
nct confent.

adly, In that Claufe where fatutum eff is uied, in
Leges Ede. Confeff. the Danegelt 1s faid to be 12 4.
cx wniagquague bide 5 and afterwards 1t doth appear
that it was made £ 5. by #illiam Rufus, ex unaqua-
gue bida, Ecclofier zoi excepta 5 which Increafe was
molt unjuit, if no more but 12 4. was himited by
comment Aflentat it

To the Second, 1anfwer, with Sir Henry Spel-
miei’s Diftinétion, There were two kinds of Dane-
gelt 5 one, adpacaides Danos 5 another, ad arcen-
dos Danes, and other Pirates. It may be, that the
Confeflor releafed that ad pacandos, for the Danes
troubled not. this Kingdom in his Time, they had
enough to do then at home, and {o there was no
Caule of Collettion of any Taxes ad pacandes Da-
s05 : And tho’ it wasde fatio exatted by the Danifi
Kings before Edzvard the Confeflor, viz. Canute,
Harold, Harefoot, and Hardicanute, it was unjultly
taken by them, the Caule of Grant of it ceafing
in their Time of Sovereignty heres and that might
be the Caufe of the Confeffor’s Dreamy, That he
faw the Devil dancing upon the Money colleéted
in his Time for Danegelt 5 which Suppofition of a
Vifion occafioned him to releafe it, as it 1s written,
But certainly the Dancegels ad arcendos, (¢, was not
releafed by Edsward the Confeflor : for it appears
in T7lburienfis, before cited, that Danegeldum fub in-
digents regibus folvchatur ufgue ad tempus Hilli-
el primiy A fub indigenis Regibus, then under the

Confefior.

Again, it appears in Leges H. L ¢. 16. that Dane-
gelt was in.that King’s Time a Duty to the King :
For the Words are, Dancgeldum fi ad terminum non
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I furcher find in Ranulphbus Ceftrenfis, that Ste-
phanus Rex, Regnun inteis, Dancgeldum, 1. e, 2.
ad bidam, quos anteceffores fui fingnlis annis accipie-
bant, in eternum condonavit : which (condonavit)
fhews that he, as a King de faffe, had a Right to
it, erga, not formerly releafed.  But for the Vali-
dity of fuch a Releafe by K. Stephen, a mamfeft
Ulurper, tending to the Diminution of the Crown
cipecially if it were of a TI'nbute granted to the
Crown by A& of Parliament, feey E.IV. f 2.

To the Third I anfwer, That it is true, it 1s ob-
fcure what the Danegelt was 3 you have heard by
what has been cited, mention of 15, 2 5 and 4 5.
to be the Sumof it; and truly, I think, it was
more or lefs, according to the Occafion of Money
for Defence : the Tribute ad pecandos Danos, 1 be-
lieve at firft was but 12 4. out of every Hide, yet
afterwards increas’d by the three fucceflive Kings,
Danes themfelves, for I find it was at firlt but a-
bout 10000 /. per Aun. it atter was raifed to 30000 /.,
then to gqoo00/. and, laftly, to near 50000 /.
which huge Sum was 1n thele times a Burden in-
fupportable to the People.  But however, the
Uncertainty of the Sum (efpecially if you under-
ftand that which was colleCted ad arcendos Danos )
is a clear Proof, that it was not created by Aét of

%arliament, for then the Sum thereby certain could
not be mounted,

All Hiftorians do agree, that the original Time
of Danegelt was in K. Ethelred’sReign. 1 obferve,
that K. Ethelred thewed himfelf weak and impro-
vident, in that he looked not to raife Means for
Defence of his Realm againft the Danes in time
but when the Danes were Mafters, then he began
to provide againft them. And for that caufe divers
of our Hiftorians write, that he was called by a
Nick-name, Ethelred the unready. But, on the
other Side, we the Subjeéts of England, who enjoy
ourfelves and what we have in Peace, thro® his
Mayefty’s Royal Care and Providence, have Caufe
to yield to our Sovereign K. Charles, the honoura-
ble Name of Charles the veady, or, Charles the
provident.

But, to return, The Difterences between the an-
tient Danegelt and the Charge i our Cale, are ap-
parent and many ; for the Danegelt was,

1. Annual: ours 1s duconly in cafe of Necel-
fity.
2. It was colleCted out of Hides of Land, and
thence called Hidage : Ours is collected out of per-
fonal as well as real Eftates.

3. It was a Tribute of Money : Qurs a Provi-
fion of Shipping and Armour in kind.

4. It was againft Piates : Ours s for common
Detence of Sea and Land.

5. It was not general ; Clergy and Clergymen
were originally exempt: Ours is general, upon
all without Exception.

Lege the Words of the Authorties under writ-
ten, from whence many Obfervations, and good
Concluizons may be drawn touching Dancgelt.

Leges Edw. Confefl. c. 12. Dancgeld: redditio,
propter Piratas primitus inflituta eff, patriam enim
infefiantes vaftalions ejus pro poffe fuo infitebant 5 ad
quortin tnifolentiamn reprimendam flatutum eff Dane-

geldum anngatim reddi . 12 dewarios ex unaquaque

bida tolins pairie, ad conducenduwn eos qui pirg-
Larum 1rruption vefiftendo obvierunt.  De hoc guo-
gue Dapegeldo libera erat omnis Ecclefia, quia magis
confdebant Ecclefie orationibus, quam armarsm de-

reddatur refla emendetuy 5 ergo, not releafed by

. , fenfionibus,
kis Predeceflor Edwaird the Confefior,

Hane



16%7. Scacc.

' Hane Libertatem tenuit Augloram Ecclefis, nfgue
ad tempus Willielms junioris.

Danegeldum conceffuin eft ei a Baronbus, non lege
ftatutum, neque firmatum 5 fed babuit neceffitatis cau-

fa ex unaquaque bida 4 folides, Ectlefia non excepta.

The blacz Book of the Exchequer, wntten in
King Henry 11d’s Time, in that Part which 1s 7:lba-
rienfis's Work, or the Magifter ad Difcipulus, it is
Jib¢. 28. note. 11. as it is mifprinted in’learned
Sir Feary Spelman’s Gloflary.

Ad Danos arcendos, a Regibus Anglicis fratutum
oft, i de fiugulis bidis jure quedam perpetuo duo folids
argentei folverciter in ufuus virerum fortium, quiper-
luftrantes maritima iimp:tun hoffsum reprimerent.

Quia igitur principaliter pro Danis inftitutns eft
-bic redditus, Daneg:ldum dicitur, R fub indigenisre-
gibus folvebatur ufgue ad tempora Regis Willielm:
priit.  Ipfo naing, rignante, tam Dax’ quam ceter’
terre marifgs predon’ boftiles cobibetur incurfus.
Ciin ergo diu folviffet terra, fub ¢jufdem Regis im-
perio, noluit boc ut annuatim folveretur, quod fuerat
wrgenic neceffitale bellice tempeftatis exalfum, nec ta-
meil OMIING Proplcy INopiinales cafus dimitti.

Rarg igitur teaporibus ejus vel fuccellorum ipfius
Jolutuii ¢t boc gk cum b exteris geniibus bella vel
apiniones bellorui infurgebant.

Verum quocung, lempoie folvatur ab ipfo, liberi
funt qui affident ad Scaccarium, #t dicitur, & vice-
comites, &se.

Leges H. Loc. 16. Danegeldum, 1. e. 124d. ex
unaquaq, bida per annum, fi ad terminum non red-
datur, wila emendetur,

Fourthly, 1 affirm, with fome clearnefs, under
favour, 'That the Charge now demanded, 1s not
within the antient Accepration or Signification of
the Words, Alds, Miivs, Prizes, Taxes, or Talli-
ages, which it 1s to be agreed cannot be exacted
by the King, without Confent in Parliament. Nei-
ther is it withun the Compafs of the Word Subfidy,
which may not be levied, but upon Grant of it in
Parliament.

Aids, 1f you take the Word in a general Senfe,
they were of two kinds. 1. Such as were Aids
and Services too, as pur faire fitz Chevalier, pur
file marier.  That kind of Aid, common Perfons,
who had Scigniviics, had right unto, as well as
the King. No colour of comprehending this

kind of Aids, within the Word (Aids) pertinent
to this Queition.

To the 24 kind of Aids, were Sums of Money
from the Subject to the King, by way of Help,
ad agendo Regis 5 as for making of Caftles, build-
ing of Bridges, Hclps for voluntary or auxiliary
Wars, or for the King to do his Pleafure with,
and the hke.

See Parl. Roll 11 I1. IV, n. 45. 20000 Marks
granted to the King, by the Name of an Aid, ens
a fair fon pleafre.  And Rot. Parl. 25 Ed 1L n.
12, where the Application of the Word Aid to
fuch a Purpofc, is diftinguifh’d from other Pay-
ment to the King.

Mifes were  Prefeatations in Kind of a Benevo-
lence, upon a King’s firft coming to his Crown ;
fuch are yeilded at this Day in Wales, to a Prince
of Wales. .

Prifes arc taking of part of the Subjects Goods
from them to the King’s Ule, without Pay, hence
Prifage of Wines at this Day. -

Taxes &F Tallages, in Quinzim. B, 9. 34 H. VIII,
Nita par expofiion de ceux del Efthecqs que tox et
Tallage w'eft anter, mes difines, quinzim, on auter

Subfidic, grant’ pr Parliament. Etle Quinzim eft des
Layes, Et le Difie ¢ft de Clergie ef eff &' eftre levy de
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leur terr’s Bt Je difine et Je Quinzim de Lais eff dol
biens, fc. decimam partem bonorum in Civitatibus of

Burgis, et 15 pariem bonorum des laies it priam que
fust levy 1n aucuns temps fur lour bicns, wiz. del aids

Jur lour terres qué fuit vald troublous, mes ors coff

levy, fecundum ratum terrdarum fuarum per verges de
terr’ et auter quantiles, iffuit que ore, tont feience Jonr
cerienty in <bun vill et pais par tout le realine mes i)
ef encore levy in oftuns liewx fur lors biens, mes in-
plufiors lieux, fur lors ters.

Subfidies quid chun conuft, [¢. certaine fome fur I2

pound del rat’ de terr’ ou biens, come app® in les A

de Parliament de grant del fulfidse.

Fiftoly, It cannot be faid, that the prefent Cafe
1s to be {tated fo, as unlefs the Charge command-
ed be obeyed, an affured infallible Ruin and Sub-
verfion of this Kingdom will happen, and that in-
ftantly. In fuch a Cafe, Quid nonis lawful ; and
happy he who by doing any Exploit, can fave the
Ship from finking, the Body from faliing,

Sixthly, Itisto be obferv'd, That the prancipal
Comm;tm! il‘l the Shipping-Writ, Is not to lev
Money, 1tis to provide a Ship ; which Ship be-
ing to be provided at the Charge of a Muititude,
in Regard the thing cannot be done any manner
of way, but by the Mcans of that which is sen/ira
reryin, namely, Money, therefore the Inthructions
in the Shipping-Writ, are not only apt, but neced-
fary; that an Afitfiment be made, wherehy pro-
portionable Sums of Moncy may bz colle@ed, for
the Provifion of the Thing commandsd: And
thercupon 1t may be faid, that the Sum afiefnd
upon cvery one, arnd m our Caf upon My, [ainp-
deny 1s not a Debt vz terinta, but is rather a Duzy
to be performed, as a Means conducing to the
princtpal End: The Refulal of Performance of
which Duty, is a Relulal to obey the principal
thing commanded, Qus nepat Medinin, d fruit finem.

And the principal thing commanded, teing of
a Kind concerning the Commonwealth 5 the King,
who Is the Head, the Sovereign of the Common-
weaith, and who hath, as inadent to his Regal

thee, Power of Coercion, 1s by Law to excrcife
fuch his Power of Coercion, to inforce juch as re-
fufe to Join with others in Performance of th.t
which 1s commanded for the Commonwealth,
~ And this bemng the true State and Way of the
Proceedings, in the prefent Cafe 5 it is apparent,
that tho’ the Seir’ Fac’ againft Mr. Henpden b in
the King’s Name, yet 1t s not to have Exccution
as for the King’s Moncy, oras for a Debt due to
the King from Mr. Hampden : But as is manifeft,
if the whole Contexture of the Writ of Sci Fa.?
be obferved, 1t Is nothing elic, but to bring on a
Declaratory Payment, That Mr. Hampden oughic
oierart to the Payment of the 20 s. affefled upon
him. So that, with his 20 s together with the
other Money of Buckinghamfbire-Men, affefied al-
{o upon every of them particularly, the Ship com-
manded from the County of Buckinghain may be
provided.

Seventhly, and laftly, Having declared of what
Naturc our Cale 1s not, I comz now to tell you
what the State of it 1s. .

The true State of our Queftion muft be made
out of the whole Record, or Pleading of the Cate,
the Matter of Faét wherein the Defendant hach
confefled, (as I noted m the Beoinnmng, )

In the Writ of Awg. 11 Car. and in the Wit of
Mittimus, there are Cowles expretied, of the iffuing
of the Writ of Aug. 11.0r the Shipping-Writ;
thofe Caufes are feveral, but not to be fevered, 3l
of them are to be laid together into the Balanee,

1. P
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. Pirate congregati, upon the Englifh Seas.

2. Pirate naviginm indies preparantes, ad merca-

ores ulterius molefpandos, & ad regnum gravandim.

3. Pericula are Undique regno Angliey in his
Juerrinis temporibus.

Thofe pericula do imminere regno, wifi citius
remedinrs ponaluy 3 where the Word citins 15 a
comparative Word, relative to flow Ways of Re-
medy, amongft which Parhaments is one.

5. Regi & [ubditis convenit, omni qua polerint
Jelinatione accelerare, ad vegni defenfionein, maris
tuitionein, & fecuritatemn fubditorum.

Qur of all thofe Pofitions it appears,

That there is in the Cafe real and mantfeft Pe-
11l not panicus terrors Fear without Caule ; Tem-
poia are de faffo guervina, there 1s de falfo, nevium
congregatio.

Again, we muft obferve, That in this Cafe,

1. The Command is, ad proficifcenduin cuin na-
wibus regis ¢ So the King himfeltis to join withthe
Subject in the common Defence: Here 1s not a
Duod 1ib: freri non wis: Here 1s rather a Contribu-
119, than a 771outio.

2. The Stips and Arms to be provided are to
contue the Subjedtsown in Property : The King
doth not affume the Property of them to himielf 4
he only commands them to be made and ufed for
the common Defence.  Thisappears by the Words
(ad profifeifeendin cusnt navibus ngftris.y So the Writ
fets a Diftinétion between naves softr.c, (that 1s, the
King’s) and the Ships to be provided.  See the
like of this AL 28 & 29 Ed. 1. Conmmmunia, with
the King’s Remembrancer, for Gallies commanded
upon the like Occafion ; and P, 5 £, IL. and P.13
L. 11, with the King’s Remembrancer, 7nter bievia
direiie Baronibus.

3. The Subjects are commanded, in this Cafe,
to be at the Expences, tain in viflualibns, quam
boiinum faleviis ad guerram neceflariis. This I
fhall prove clearly anon, to be confonant to Law,
and warranted by many Precedents, in the like
Cafes.

4. All the Counties of the Kingdom, that is, all
the Kingdom 1n general, 1s charged, not any {pa-
red ; the Clergy, the King himfelf, are to join in
the Provifions.

5. "The final End and Scope of all this Prepara-
tion 15, Defenfio Regniy tuitio maris, retentio dominii
fapis, Jecivitas fubditorum, falus Reipublice.

But Mr. Helosiue hath objetted, That Selus Rei-
publice perickitabatur is not to be taken as part of
this Cafe, becaufe it 1s not in the Writ of Aug. 11
Car. but 1s mferted 1nto the Mittinus, above two
Years after 5 and hefaith, That Mr. Hampden could
not know 11 Cor. that at that time falus Reipublice
pericliiabatyr 5 and therefore he 1s not to be blamed
for refufing to pay his Aflefiment, which was be-
fore the Mittiinus, and grounded only upon the
Writof Zug. 11 Car. .

He further obferved, That in the fubfequent
Shipping-Wiir, that Claufe is expreflly now put
out, To this I anfwer,

1. Iris true, that Salus Regni is not in exprefs
Terms, orin thofe identical Words, in the Writ
of Aug. 11. but 1tis expreld’d in chat Wrir in
Words equipotlent.

2. If itwerenot contained in that Wit in Words
equipollent, yerit enforces the Words in thar Wit
in Matter puriuant, or not new, or different from
it ; and {o 15 out of the Rules of Departure, where-
m if 1t were, 1t were 2 good Excention in {trictnels
of Pleading,

37. The King againft John Hampden, Efy; 13 Car.T.

3. That Claufe in the Adittimus by way of De.
claration or Signification to the Barons, what the
Reafon was, that moved the King t iffue the firft
Writ 3 and the Barons are to take norice of it, as
well as of the Claufe in the Adittimus, where-
by the King fignifieth to them, that he had fent
the hke Writs as that of 4. 11. to all the Coun-
tiesof England : And this is 2 Declaration of that
Meaning which the King had in the Beginning,

By Dowinan’s Cafe, Co. y. after Aficfiment exe-
cuted, or a Fine levied, a Declaration may be made,
to what Ule that Fine or Affeflinent was,

In a word, the State of our Cafz is thus :

Domintum waris, & falus reipublice periclitabatuy,
convenit Regi & fubditis, cinni qua foterint feftina-
tione accelerare ad defenfionein regui, tuitionem maris,
&5 fecuritatem [ubditorum.

Now whether to {et the Commonwealth free and
in Safety from this Peril of Ruin and Deftruction,
the King may not, of his own Royal Authority,
and without common Affent in Parliament, impofe
a Charge upon his Subjes in general, to provide
fuch Shipping, as 1s ncceffary, in his Royal Judg-
ment, to join with his Majefty’s own Ships, and
to attend them for fuch time as his Majefty in his
Royal Wildom fhall think fir, and alfo to Injoin
them to be themlielves at the Fxpences, fam in
viflualibus quain howminuin falariis, & aliis ad guer-
ram neceffariis ¢

I would be loth to irritate any, differing in Opi-
nion from me, with provoking or odious Terms :
but I cannot more fully exprefs my felf, (and fo I
defire 1t may be taken as an Expreflion, and not
as a Comparifon) than in faying, That it 1s a dan-
gerous Tenet, a kind of judaizing Opinion, to
hold, That the Weal publick muft be expofed to
Peril of utter Ruin and Subverfion, rather than
fuch a Charge as this, which may fecure the Com-
monwealth, may be impolfed by the King upon
the Subject, without common Confent in Parlia-
ment.  So that the Security of the Commonwealth,
for the very Subfiftence of 1t, muft ftay and expeét
until a Parltament provide for it ; in which Interim
of Time, it is poffible, nay, apparently probable,
yea, in 2 Manner to be prefumed, that all may
be, yea, will be brought to final Period of De-
ftruction and Defolation.

Ali know, that the Jewswere foftriét, that they
would not ufe Means for Defence of themfelves
and their Country, upon their Sabbath. Their
Enemies took the Advantage, and ruined their
State,

The Second General Head.

Now come to my Second General Head, where-

in I propofed to confider of the fundamental
Policy, and Maxims, and Rules of Law, for the
Government of this Realm, and of the Reafons of
Law pertinent to our Cafe, which are very many.
I will briefly and feverally point at thofe which
make Impreffion in me.

1. Itis plain, that as originally, even before
the Romans ‘Time, the Frame of this Kingdom
was a Monarchical State, 1o for divers Hundreds
of Years paft, upon the Romans Defertion of ir,
and after the Heptarchy ended, it was, and conti-
mued, and ftll continveth Monarchical.  And our
gracious Soverelgn 1s @ Monarch, and the Rights
of free Monarchy appertain unto him ; and yet
flill with this, that he muft Lroes & confuetudines

rEgn;
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regni fervare, & precipue leges & confuetudines &5
Libeitates o gloriofo Rege Edwardo, that is, Ed-
award the Coinfelfor) clero populogue conceffas, as ap-

pears in the old Magn. Chart. fol 164. tit. Furasien-

tum Regis quando coronatur.

o, Where Mr. Holborne fuppofed a fundamental
Policy in the Creation of the Frame of this King-
dom, that in cafe the Monarch of England thould
be inclined to exaét from his Subjets at his plea-
fure, he fhould be reftrained, for that he could
have nothing from them, but upon a common
Confent in Parliament.

He 15 utterly miftaken hercin,

I agree the Parliament to be a moft antient and
fupreme Court, where the King and Peers, as
Judges, are in Perfon, and the whole Body of the
Commons reprefentatively,  There Peers and
Commons may, n a ftting Way, parler Jour
sent, and fthew the Eftate of every Part of the
Kingdom; and, amongft other things, make
known ther Grievances (if there be any) to
their Sovereign, and humbly petition him for Re-
drels.

But the former fanfied Policy T utterly deny.

The Law knows no fuch King-yokeing Policy.

The Law is of melt an old and trufty Servant
of the King’s ; 1t 1s his Inltrument or Means which
he ufeth to govern his People by.

I never read nor heard, that Lex was Revy but
it 1s common and moft true, that Rex is Lex, for
he is lex loquens, a living, a [peaking, an afling
Law: and becaufe the King is Jex loguens, therefore
itis faid, that Rex cenfetur habere omnia jura ii
[erinio peloris fui.

There are two Maxims of the Law of Eugland,
which phinly diprove Mr. Hollorue’s fuppofed
Policy.

The (rlt 15, That the King is a Peifon trufted
with the State of the Comimonwealth,

The {econd of thefe Maxims 1s, That the King

cawiiot do [Wrong.  Upon thefe two Maxims, the

Fura fzaine mepefiatis are grounded, with whiclh™

none but the king mfelf (not his High Court of
Parhament without leave) hath to meddle, as
namely, War and Peace, Value of Coin, Parlia-
ment at Pleature, Power to difpenfe with Penal
Laws, and divers cthers; amongft which I range
thefe alfo, of Regal Power to command Provifion
(1n cafe of Neceflity) of Means from the Subjeds,
to be adjoined to the King’s own Means for the
Defence of the Commonwealth, for the Preferva-
tion of the Salus Reip. Ctherwife 1 do not un-
derftand kow the King’s Majefty may be faid to
have the majeftical Right, and Power of a free
Monarch.

It 15 agreed, that the King is, by his Regal
Oirice, bound to defend his People againit fo-
reizn Knemies; our Books are fo, F. Na. fol. 118.
Lt a iinteidie que le roy doit de dreit 5 [aver et de-
fendre jou realine cow’ wers le meere, com’ vers
einernies.

Furainentum Regis, cited before, fervabis Eccle-
Jie Leiy Clero, & populo, pacem ex integro fecui-
diin ires tuasy it (ex integro) then againtt all
Difturbers of the gencral Peace amongft them,
moft chiefly, in my Judgment, againft dangerous
Foreigners,

Braticn and Glanzidl, in the Front of their
Books, publifhed, That the King muft have Arms
as well as Laws; Arms and Strength againft fo-
reign Enemies, Laws for doing Juftice at home.
Certamly 1f he muft have thefe two Neceffaries,

Vou. L

iz the Cafe of Ship-Money.

6235

he mult be enabled with Means for them, and
that of himfelf, not dependent ex alioram arbitris:
for 1t is Regula juris, Lex eft, quando quis aliquid
alicui concedit, concedit, & id fine quo res ipfa effe
non poteft,

3. Tho’ I have gone alrcady very high, I fhall
go yet to a higher Contemplation of the funda-
mental Policy of our Laws: which is this,

That the King of mere Right oughtto have, and
the People of mere Duty are bound to yield unto
the King, fupply for the Defence of the Kingdom.

And when the Parliament itfelf doth grant Sup-
ply in that Cafe, itis not merely a Benevolence of
the People, but therein they do an A& of Juftice
and Duty to the King.

I know the moft folemn Form of Parliament,
and of the humble Expreffion of the Commons, of
their hearty AffeCtion, and good Will to their
King, in tendering to him their Bill of Subfidies or
Fifreenths.

Rot. Parl. g Hen. IV, 5. 9. There is a notable
Record of the very Right of the Commons, in the
Form of Grant by Parliament of Supply to the
King: Archbithop Arundel, then Lord Chancellor,
in his Speech to the Houfes, took for his Theme
(Llegemn bonorificate) it being then a time of inftant
Neceflity.

The Commons, in their Grievances, complained
of the Default of Safeguard of the Sea, towards
which they had granted a Subfidy before; Ef pour
tant (Note this for the Reafor, it was not [poken

Juiiply, as M. St. John #rges) but pur tant que ills

e fout ebliges a cel guerie fifteyner, wes font dif-
chaig de ve exait s and they petitioned, That ac-
cordingly 1t would pleafe the King to difcharge
the Commons, but the King did not difcharge
them, Quod nota.

After this (the Record goeth) that there was a
Conference between the King and Lords, of the
State ¢f the Realm, and of the Defence of it. And
in that Conference, the King afking the Lords Ad-
vice, they anfwered, That a Tenth and half a
Tenth was neccflury from the Boroughs, and a
Fifteenth and half from the reft of the People.
This Conference and Advice beingreported to the
Houfe of Commons, the Record is, I/s fuer pran-
dement diftorbe en dift’ ceo deflie en grand derogation
de louy liberties. The Difturbance was fo great, that
the King himfelf took pains to pacify them.

Upon this Record it appears, and I confefs, that
the Commons offering up of the Bill of Fifteenths,
and {o of Subfidies, to the King in Parliament, is
a molt matertal Form, and ferves to make good
and happy Expreflions of Love and Unity, be-
tween the Head and Members, the King and his
Subjetts. But fill I fay, that it 1s the King’s Right
to have Supply ; that Supply is a Duty, not mere-
ly a Benevolence from the People, in cafe of ne-
ceffary Defence of the Kingdom.

And this is not my fingle Opinion.

19 H.VL 64 B, Hody Ch. Baron, Le roye ¢f in-
herite, that s, hath Right of Inheritance to have
Fifteenths in his Court of Parliament: forthe fame
Law which wills that the King defend his People,
wills alfo, that the People grant to him of their
Goods, 1n Aid of their Defence.

Befides, I prove mine Opinton (if any Man de-
ny it) uranfverably, out of the very Writ of Sum-
mons of Parllament : in it, 4rdua & wrgentia ne-
gotia, Regem flatum, & defeitflonem regn znglice
&5 ecclefie concernentia, are mentioned to be the
Caufe of Parliament,
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