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To Peggy Christensen, who
has kept the flame of freedom
burning, often when there
wasn’t even a candle.
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INTRODUCTION

When people began to live in groups to take advantage of the
mutual benefits such associations provide, they determined the use
of “self-help” to protect their lives and property was not in their best
interest, and they voluntarily instituted governments and laws. The
philosophy behind government is that certain functions necessary
for the protection of the life, liberty and property of the people can
be best handled by a centralized organization (government) which
is given sufficient power (lawful right to pass laws and to enforce
them) to accomplish those functions. Numerous types of
governments have emerged under this concept, such as democracy,
socialism, fascism, nazism, communism, and one experimental
form of government known as a “Federal Republic,” now
commencing its third centennial. Some degree of power (force) is
essential to the ability of any government to operate successfully; it
is the manner in which a government obtains the power and how it
uses that power that separates people who are free from those who
are not.

The first government known to each of us is the government
ordained under the Laws of Nature, the parental government under
which we are born. We are thrust into this relationship without any
say whatsoever, and the power exerted over us—which we are
helpless to protest or abridge—is total and absolute. Our only
protection from the abuse of this potentially deadly power is the
divinely inspired parental instinct to protect and nourish (love) the
newborn, which creates the environment for us to live and prosper.
It can thus be clearly seen that this power does not originate with
our parents; but is granted to them from Nature’s God, is made
known to them through God’s will (instinct), is essential for life to
exist, and is held in trust by our parents solely for our benefit and
protection.

Nature’s God creates each of us equally and endows us with certain
inalienable rights, chief of which are life, liberty and the pursuit of
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happiness. The gift of equality, ironically, is one of inequality; we
are each distinct and have different built-in potential than any other
human being. God’s gift to us is the capacity to develop and exert
our own uniqueness in the world for the purpose of maintaining our
life and liberty and being happy; our respective duty is to develop to
our full potential, thereby giving the benefit of our uniqueness to
the world. This input into the universe results in a division of labor,
and creates the basic foundation of all economics. As we are
basically a society oriented species, a sound economic basis is thus
created, for it is also our nature to improve and modify our
environment in order to improve the quality of our lives. By
exchanging unique services or products with others for their unique
services or products, trade flourishes, the quality of life improves,
we acquire more wealth, prosperity and happiness, and society
blossoms. Under the Laws of Nature, our prosperity is also an
inalienable right.

It is a fundamental principle of our uniqueness that only we can
know it fully among our peers. Our duty to God to achieve
maximum development of our potential necessarily prevents other
people from interfering with the development and free exercise of
our potential. It also creates a corresponding duty on us to resist
any attempt by others to destroy the freedom of our will with
respect to our uniqueness. This concept is embodied within the
single word “Liberty.”

The presence of other members in the family, however, adds yet
another aspect to the parental form of government; the rightful
exercise of the power to place such restraints on our conduct so as
to best conserve the right of each of us to the greatest amount of
personal liberty, taking into account the coequal and coextensive
rights of each of the other family members. This rightful exercise
imposes the corresponding obligation to be so restrained for the
benefit of the rights of all. In order for the power to restrain to be
lawful, it must be exercised so as not to destroy the very liberty it
attempts to protect. The power, delegated in trust and tempered by
love, secures our liberty, as the governed, in the familial society.



INTRODUCTION 11

There can be no escape from the conclusion that under the Laws of
Nature, government and society were created to benefit us; we were
not created to benefit government and society. The purpose of the
family (society) is to preserve our lives and our liberty; the purpose
of parental power (government) is to preserve the family (society).
When a parent transcends the limitation on the exercise of his or
her delegated power and invades the domain of individual freedom
(gets drunk and beats the kids), the parent usurps an authority
never vested in him or her, and violates the very rights the
protection of which was the only purpose for which the power was
delegated. When a government transcends its limitation, the
usurpation of authority is known as tyranny.

As we mature we learn to infuse our unique mental, moral and
physical endowments with objects existing in Nature’s universe,
and we are thus able to create unique ideas and objects. These
creations contain elements of our very essence, and from the
beginning of time such creations have been referred to as personal
property. The only limitation upon us in this process of acquiring
personal property through our labor is the coexistent and coequal
right of every other person in society to the same process. The
taking of our property, without our consent, is a badge of mastery
over us indicative of slavery, for it is a taking of a cherished
inalienable right, a right essential to our very ability to survive.
When the taking is in the name of the government, either through
direct confiscation or through indirect means, it is a violation of
duty and a usurpation of power akin to the beating of a child by a
drunken parent.! Self-defense of our life, liberty, property and
happiness from the usurpation of power—revolution if you dare—is
an inalienable right pursuant to the Laws of Nature, and the
exercise of this right formed the basis of our Federal Republic:

We hold these truths to be self-evident, that all men
are created equal, that they are endowed by their
Creator with certain unalienable Rights, that among
these are Life, Liberty and pursuit of Happiness. That
to secure these rights, Governments are instituted
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among Men, deriving their just powers from the
consent of the governed. That whenever any Form of
Government becomes destructive of these ends, it is
the Right of the People to alter or to abolish it, and to
institute new Government, laying its foundation on
such principles and organizing its powers in such
form, as to them shall seem most likely to effect their
Safety and Happiness.>2

With the signing of the Declaration of Independence, the subjects of
the Monarch, King George, declared themselves to be a free and
independent people. To the extent they, as a society (political body)
were operating under governments already in existence within the
territory claimed by the thirteen colonies, an additional result of the
signing of the document was the emergence of thirteen sovereign
nations. Both under the common law and/or the laws passed by
these new nations, inhabitants who were born in the colonies
became citizens thereof, and those who were not so born, could
either choose allegiance to the King or allegiance to the new
political body. If they chose allegiance to the new political body,
they were also considered “citizens.” These thirteen colonies came
to be known as “states,” and as a result of the Articles of
Confederation, came to be known in the community of nations as
the United States of America. The Articles of Confederation soon
proved to be ineffectual, and were replaced with the Constitution of
the United States of America.

The Constitution created a form of government which expressly
recognized the people (us) as sovereign, and limited the power of
the federal government to that expressly delegated to it in the
Constitution. The Constitution also limited the locations where the
federal government could exercise its power.3 This concept is
known as federal territorial and/or exclusive legislative jurisdiction.
The principle is that while Mr. Jones may have parental power over
his children, he cannot exercise that power over Mr. Smith’s
children in Mr. Smith’s house; Mr. Smith’s house is outside the
territorial jurisdiction of Mr. Jones’ parental power. Any attempt by
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Mr. Jones to exercise his power over Mr. Smith’s children in Mr.
Smith’s house is illegal, null and void. Of course the power may
nevertheless be exerted, albeit illegally, and various legal remedies
exist to return the status quo and to compensate for any injury
sustained.

The power of the new federal government to tax was a power
expressly delegated to the Legislative Branch of the federal
government in Article I, Section 8, Clause 1 of the Constitution. This
power to tax has been held by the United States Supreme Court to
be all inclusive, subject to only two requirements: direct taxes must
be apportioned per Article I, Section 2, Clause 3 and Article I,
Section 9, Clause 4, and indirect taxes must be uniform, per Article
I, Section 8, Clause 1.

Commencing with the earliest tax laws enacted by Congress, great
debates have revolved around the issue of whether the enacted tax
was a direct tax or an indirect tax. This is an important legal issue,
for if Congress does not provide for apportionment of the tax and
the tax is declared by the judiciary to be a direct tax, then a whole
class of intended “taxpayers” would not be “taxpayers” as a result of
the unconstitutionality of the tax for lack of apportionment. A law
that is contrary to the Constitution, of course, is no law at all.4

The first income taxes legislated by Congress were enacted during
the Civil War era. The constitutionality of those acts was not
challenged in court. The next income tax was enacted in 1894
during a time of peace, and its constitutionality was challenged in
the Supreme Court. The majority opinion of the Court declared the
income tax to be a direct tax with no provisions for apportionment,
and struck it down as unconstitutional. This court decision is
known as the “Pollock” decision [Pollock v. Farmers’ Loan & Trust
Co., 157 U.S. 429, aff. reh., 158 U.S. 601 (1895)]. The decision of the
Supreme Court was by no means unanimous; a strong dissent was
raised by a minority of Supreme Court justices that the tax was an
indirect tax that did not require apportionment. One of these
“dissenting” justices was Associate Justice White.
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The Pollock opinion told Congress that if it did not like the result
reached by the Court, the Constitution could be amended to change
the result.5 In 1909, Congress took steps to amend the Constitution
by proposing the Sixteenth Amendment in the following form:

Sixteenth Amendment:

The Congress shall have power to lay and collect taxes
on incomes, from whatever source derived, without
apportionment among the several States, and without
regard to any census or enumeration.

This Amendment was certified as ratified® in 1913, and Congress
passed an income tax act which was virtually identical to the one
held unconstitutional in Pollock. This law was also challenged as
unconstitutional, and ultimately went to the Supreme Court where
Justice White was now sitting as the Chief Justice. The resulting
decision, known as the “Brushaber” decision [Brushaber v. Union
Pacific Railroad Co., 240 U.S. 1 (1916)], was written by Chief
Justice White himself, and not surprisingly, the tax was classified as
an indirect tax.”

The income tax was of such a nature that its presence was generally
unknown to the majority of the people from its inception until
World War II. At that time, Congress, claiming the need for
additional revenue, passed the Victory Tax Act, an unapportioned
direct tax on the personal property of United States citizens
residing at home. The Victory Tax, which was collected with the
income tax, was collected through withholding from wages. This
started the erroneous association of the term “wages” with the term
“income.” In law, especially at the time of the proffer of the
Sixteenth Amendment by Congress, the terms were not
synonymous. Income for purposes of federal income taxation has
been defined by the Supreme Court as “the gain derived from
capital, from labor or from both combined, provided it include
profit gained through a sale or conversion of capital assets.” Labor,
the contract to exchange labor for wages or other compensation,
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and the wages or other compensation itself, have all been declared
by the United States Supreme Court to constitute sacred, inviolable,
personal property. The Sixteenth Amendment only addressed
“income,” and was thus limited to the gain derived from labor or
capital; neither the Sixteenth Amendment nor the federal personal
income tax law provides any authority for the taxation of labor or
the property for which the labor may be exchanged, most frequently
wages, absent apportionment.

As a result of the Brushaber decision, numerous courts have held
that wages constitute income and a tax on wages does not have to
be apportioned. There is no question but that the Brushaber
decision, holding the income tax to be an indirect tax, is in
irreconcilable conflict with the decision of the Supreme Court in
Pollock holding that the income tax is a direct tax.

In Chapter I of this book I have provided an analysis of prior federal
income tax legislation. A study of this legislation is fundamental to
an understanding of today’s Internal Revenue Code and exactly who
and what is taxed under the law.

In Chapter II of this book I have provided an in-depth analysis of
the Pollock and Brushaber decisions provided for the purpose of
establishing the true purpose behind the Sixteenth Amendment and
the exact power given to Congress by it.

In Chapter III of this book I have provided a statutory analysis of
the Internal Revenue Code as it applies to the personal income tax,
and an explanation of what is and, more importantly, what is not
income.

In Chapters IV through XTI of this book I have provided an in depth,
case-by-case analysis of each and every federal court case that holds
wages constitute income, in an effort to show the ignorance or
intentional, treasonous actions of our federal judiciary in subverting
our Constitution and the laws enacted by Congress. The simple fact
is that no decision of the Supreme Court of the United States has
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specifically held that wages constitute income, and as a matter of
law, they do not.

With over a hundred cases purportedly holding that wages
constitute income, at first impression one might believe that I
disagree with the law. I do not. I do believe, however, that the law,
for political and financial motives, has been subverted. I have
attempted in this book, by providing a history of the income tax and
an analysis of the Internal Revenue Code, to establish exactly what
the law is, and to show how it has been undermined by our federal
judiciary.

In Appendix A, I have provided a partial transcript from a federal
criminal trial in the United States District Court for the District of
Alaska, in the case of the United States v. Carl Beery, case No. A87-
43CR. The transcript contains my cross-examination of I.R.S.
Revenue Agent Knutson. The subject matter of the cross-
examination was Mr. Beery’s liability for the income tax and
whether wages constitute income. The transcript fully discloses the
Court’s hostility to this line of questioning, but more importantly,
points out the failure of the Internal Revenue Service to calculate
“gain” in determining income.

In Appendix B, I have provided a partial transcript from another
federal criminal trial in the United States District Court for the
Southern District of Indiana, Evansville Division, in the case of the
United States v. James I. Hall, case No. EV 87-20 CR. The
transcript contains my cross- examination of I.R.S. Special Agent
Shaffner. My cross-examination established through Ms. Shaffner,
who was qualified as an expert witness, that no statute in the
Internal Revenue Code made Mr. Hall liable for the income tax.
Although not contained in the portion of the transcript reproduced
in Appendix B, Federal District Court Judge Gene E. Brooks
threatened to hit me with his gavel when I attempted to repeat Ms.
Shaffner’s testimony to the jury, and instructed the jury, contrary to
the evidence and the law, that Mr. Hall was a taxpayer liable for the
tax.
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It was not my intention in writing this book to advise people not to
pay income taxes. In fact, in the conclusion, I caution against taking
steps that will most certainly subject you to tremendous
governmental abuse. On the other hand, the truth is the truth, and
armed with the truth, and fueled with the desire to maintain the
cherished, divinely inspired principles of freedom and liberty, the
people of the United States of America, by joining together and
raising their voices in protest, can once again restore our country to
a government of laws as opposed to a government of men. With this
thought in mind, I have written this book for your consideration.
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ENDNOTES

“It is none the less robbery, because it is done under the forms
of law, and is called taxation” Loan Association v. Topeka, 87
U.S. 655, 664 (1879).

Declaration of Independence.
United States Constitution, Article I, Section 8, Clause 17.

“The particular phraseology of the Constitution of the United
States confirms and strengthens the principle, supposed to be
essential to all written constitutions, that a law repugnant to the
constitution is void, and that courts, as well as other
departments, are bound by that instrument.” Marbury v.
Madison, 5 U.S. 137, 180 (1803).

Pollock v. Farmers’ Loan & Trust, 158 U.S. 601, 634- 635 (1895).

Bill Benson, The Law That Never Was—The Fraud of the 16th
Amendment and Personal Income Tax, (Constitutional
Research Assoc., Box 550, South Holland, IL 60473, 1985). Mr.
Benson documents with certified state archive documents from
each state then in the Union that the Sixteenth Amendment was
never properly ratified as part of the United States Constitution.
Mr. Benson also documents with certified U.S. archive
documents that the non-ratification was specifically noted by
the Solicitor General in his written report to the Secretary of
State, Philander Knox, who nonetheless certified the Sixteenth
Amendment as having been properly ratified. While several of
the federal courts have been made aware of this fraud, they have
refused to remedy the fraud by classifying the ratification
process a “political question” non-reviewable by the Courts.

Even today the debate continues as some of the Federal Courts
of Appeal take the position that the income tax is a direct tax
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and some take the position that the income tax in an indirect
tax. Compare, Ficalora v. C.I.R., 751 F.2d 85 (2nd Cir. 1984)
[holding the income tax is an indirect excise tax] with Lonsdale
v. C.I.R., 661 F.2d 71 (5th Cir. 1981) [holding the income tax is a
direct tax].
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CHAPTER

PRIOR FEDERAL INCOME TAX LEGISLATION

Before the adoption of the U.S. Constitution, the original thirteen
States were leagued together under the Articles of Confederation,
the Congress of which had no power of taxation. The States, under
the Articles of Confederation, possessed all powers of taxation and
had surrendered none to the Articles’ Congress, the revenue of
which was derived solely through requisitions for money made by
that Congress on the States. This system proved itself to be highly
inefficient.

When the Philadelphia Constitutional Convention met in 1787, it
was quickly determined that Congress should have a power of
taxation, one which was not broad and general but one somewhat
restrictive. At that time, the States imposed two types of taxes,
those which were direct in their operation, and those which were
indirect. The great question in reference to taxation before the
Constitutional Convention was whether power would be given to
Congress to impose only one or both types of taxes, and it was
eventually decided to give Congress authority to impose both of
these classes of taxes, under certain restrictions. The States felt that
Congress should rely primarily upon indirect taxes for its revenue
and that they would reserve for themselves direct taxes for their
revenue. To insure this scheme, Congress was permitted to impose
indirect taxes, known as duties, imposts and excises, by the rule of
uniformity, a rule which Congress could easily meet. But, to protect
the revenue of the States, Congress was required to impose all
direct taxes by the regulation of apportionment, a very rigorous
standard.

The agreement of the Convention manifests itself in the body of the
Constitution. In Article I, Section 8, Clause 1, a power of taxation is
granted to Congress in this manner:
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Article I, Section 8, Clause 1:

The Congress shall have power to lay and collect

taxes, duties, imposts and excise ...; but all duties,
imposts and excises shall be uniform throughout the
United States.

This clause clearly shows the rule of uniformity for indirect taxes.
The regulation of apportionment for direct taxes is found in the
Constitution at Article I, Section 2, Clause 3 and Article I, Section 9,
Clause 4:

Article I, Section 2, Clause 3:

Representatives and direct taxes shall be apportioned
among the several states.

Article I, Section 9, Clause 4:

No capitation, or other direct, tax shall be laid, unless
in proportion to the census or enumeration herein
before directed to be taken.

Few direct tax acts were intentionally imposed by Congress; one
was laid in 1798,8 two were laid during the War of 1812 in 18139 and
1815, and several were laid during and immediately following the
Civil War.1 To further finance the Civil War, Congress passed three
income tax acts. The constitutionality of these acts was never
challenged in court, no doubt because they were wartime measures.
The next income tax was not passed by Congress until 1894, and
was passed in a time of peace. The constitutionality of this tax was
challenged in court; in the case of Pollock v. Farmers’ Loan & Trust
Co., 157 U.S. 429, 15 S.Ct. 673, aff. reh., 158 U.S. 601, 15 S.Ct. 912
(1895), the United States Supreme Court struck down the entire tax
because the tax was found to be a direct, but unapportioned, tax. A
review of these former taxes is important to obtain a clear
understanding of the income taxes imposed by law today.
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In 1861, Congress adopted an act which imposed both a direct tax
and an income tax.!2 This income tax act was repealed the following
year and replaced by another in “An Act to provide Internal
Revenue to support the Government and to pay Interest on the
Public Debt,” approved July 1, 1862, 12 Stat. 432, ch. 119. Section
86 of this Act, 12 Stat. 472, imposed a salary tax upon people in the
employment or service of the United States. Section 90 of this Act,
12 Stat. 473, imposed an “income duty” as follows:

That there shall be levied, collected and paid annually,
upon the annual gains, profits or income of every
person residing in the United States ... a duty of three
per centum ... ; and upon the annual gains, profits, or
income ... by any citizen of the United States residing
abroad ... there shall be levied, collected and paid a
duty of five per centum.

These Acts taxed the salary of people working for the United States
government, every “person” residing in the United States, and
“citizens” of the United States residing abroad. This Act was
replaced by another Act in 1864, 13 Stat. 223, ch. 173, which was
amended in 1865 by an Act at 13 Stat. 469, ch. 78, and amended
again in 1866 by an Act at 14 Stat. 137, ch. 184. This 1864 Act, as
amended through the 1866 Act, read as follows:

Sec. 116. And be it further enacted, That there shall be
levied, collected, and paid annually upon the annual
gains, profits and income of every person residing in
the United States, or of any citizen of the United
States residing abroad ... a duty of five per centum ...
And a like tax shall be levied, collected, and paid
annually upon the gains, profits, and income of every
business, trade or profession carried on in the United
States by persons residing without the United States
not citizens thereof.
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This Act, as amended, taxed every “person” residing in the United
States, United States “citizens” residing abroad, nonresident non-
citizens on income derived from business, trades or professions
carried on in the United States, and in Sec. 123, the salary of people
employed by the United States government.

The 1894 income tax act, “An Act to reduce taxation, to provide
revenue for the Government, and for other purposes,” approved
August 27, 1894, 28 Stat. 509, ch. 349, at Section 27 [28 Stat. 553]
read as follows:

That ... there shall be assessed, levied, collected, and
paid annually upon the gains, profits, and income
received in the preceding calendar year by every
citizen of the United States, whether residing at home
or abroad, and every person residing therein ... a tax
of two per centum ... and a like tax shall be levied,
collected and paid annually upon the gains, profits,
and income from all property owned and of every
business, trade, or profession carried on in the United
States by persons residing without the United States.

This Act taxed every United States “citizen” whether residing at
home or abroad, every “person” residing in the United States, and
non-residents on income derived from business, trades or
professions carried on in the United States.

It becomes clear that a distinction was made between the terms
“citizens” and “persons” in these early income tax acts. The Act of
1894 specifically taxed “citizens of the United States” residing at
home [in the United States] or abroad and persons” residing in the
United States; there could be no reason for the statute to separately
mention citizens and persons if they were in fact the same. The fact
is, they are different. A “person” “residing in the United States”
“who is not a citizen” would be either a resident alien (in the United
States on a visa) or a resident National (an immigrant).
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Mr. Pollock, identified by the Supreme Court as “a citizen of the
State of Massachusetts,”3 was a shareholder of a corporation. He
sought an injunction against the corporation from paying the
corporate income tax'4 on the grounds that as to the tax on the real
estate held and owned by the corporation, the tax was a direct tax
by virtue of it being imposed upon the rents, issues, and profits of
the real estate, that the tax was a direct tax as to personal property
held by the corporation, and the taxes not being apportioned, the
tax was unconstitutional. Similar claims were made with respect to
the taxes imposed upon Mr. Pollock’s income, and income derived
from the stocks and bonds of the States of the United States which
he held. The Pollock decisions held that a tax on the whole income
of property was a direct tax in the constitutional sense. In speaking
of the purpose of the Pollock Court in defining what a “direct tax”
was, the Supreme Court said in Brushaber:

Concluding that the classification of direct was
adopted for the purpose of rendering it impossible to
burden by taxation accumulations of property, real or
personal, except subject to the regulation of
apportionment, it was held the duty existed to fix
what was a direct tax in the constitutional sense so as
to accomplish this purpose contemplated by the
Constitution.” (157 U.S. 581.)

Brushaber, 240 U.S. at 15.

The Pollock Court, in its first decision, defined “direct taxes” as
follows:

Ordinarily, all taxes paid primarily by persons who
can shift the burden upon someone else, or who are
under no legal compulsion to pay them, are
considered indirect taxes; but a tax upon property
holders in respect of their estates, whether real or
personal, or of the income yielded by such
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estates, and the payment of which cannot be
avoided, are direct taxes. [Emphasis added.]

Pollock, 157 U.S. at 558.

This definition, however, was applied only in consideration of the
validity of the tax on the income from real estate and income from
invested personal property, as the issue before the Supreme Court
in the first Pollock decision was quite limited. The decision of the
Court rendered after rehearing, however, was more extensive:

We are now permitted to broaden the field of inquiry,
and to determine to which of the two great classes a
tax upon a person’s entire income, whether derived
from rents, or products, or otherwise, of real estate, or
from bonds, stocks, or other forms of personal
property, belongs; and we are unable to conclude
that the enforced subtraction from the yield of
all the owner’s real or personal property, in
the manner prescribed, is so different from a
tax upon the property itself, that it is not
direct, but an indirect tax, in the meaning of
the Constitution. [Emphasis added.]

Pollock, 158 U.S. at 618.

The Pollock Court found there was no substantial difference
between a tax on property, which was a direct tax, and a tax on the
income derived from the property. The Pollock Court overturned
the income tax act of 1894 by concluding that income taxes were
direct taxes, direct taxes were required by the Constitution to be
apportioned; the tax Congress imposed at 28 Stat. 509, c. 349,
Section 27, p. 553, was not apportioned, and hence contrary to
Article I, Section 2, Clause 3, and Article I, Section 9, Clause 4, of
the United States Constitution. That statute read:
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Sec. 27. That from and after the first day of January,
eighteen hundred and ninety-five, and until the first
day of January, nineteen hundred, there shall be
assessed, levied, collected, and paid annually upon the
gains, profits, and income received in the preceding
calendar year by every citizen of the United States,
whether residing at home or abroad, and every person
residing therein, whether said gains, profits, or
income be derived from any kind of property rents,
interest, dividends, or salaries, or from any
profession, trade, employment, or vocation carried on
in the United States or elsewhere, or from any other
source whatever, a tax of two per centum on the
amount so derived over and above four thousand
dollars, and a like tax shall be levied, collected, and
paid annually upon the gains, profits, and income
from all property owned and of every business, trade,
or profession carried on in the United States. And the
tax herein provided for shall be assessed, by the
Commissioner of Internal Revenue and collected, and
paid upon the gains, profits and income for the year
ending the thirty-first day of December next
preceding the time for levying, collecting, and paying
said Tax.”

In rendering this decision, the Pollock Court also stated that:

We do not mean to say that an act laying by
apportionment a direct tax on all real estate and
personal property, or the income thereof, might not
also lay excise taxes on business, privileges,
employments, and vocations. But this is not such
an act; and the scheme must be considered as
a whole.'5[Emphasis added.]

Pollock, 158 U.S. at 637.

27
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The Pollock Court clearly found that a tax on the entire income of a
United States citizen was a direct tax that required apportionment
to withstand constitutional validity.

To overcome the opinion of the Pollock Court that an income tax
was a direct tax which must be apportioned, Congress proposed the
Sixteenth Amendment.

After the adoption of the Sixteenth Amendment in 1913, Congress
passed an income tax act; see “An Act to reduce tariff duties and to
provide revenue for the Government, and for other purposes,”
approved October 3, 1913, 38 Stat. 114, ch. 16. Section II of this act,
38 Stat. 166, imposed the following tax:

A. Subdivision 1. That there shall be levied, assessed,
collected and paid annually upon the entire net
income arising or accruing from all sources in the
preceding calendar year to every citizen of the United
States, whether residing at home or abroad, and to
every person residing in the United States, though not
a citizen thereof, a tax of 1 per centum ... and a like tax
shall be assessed, levied, collected, and paid annually
upon the entire net income from all property owned
and of every business, trade, or profession carried on
in the United States by persons residing elsewhere.

The Act also taxed the income from corporations at the rate of 1 per
centum, and it was the tax on the corporationsi® that was
challenged as unconstitutional in Brushaber.

Suit was instituted by Mr. Brushaber who was a stockholder of
Union Pacific Railroad. The Supreme Court in Brushaber was of the
opinion that the Pollock Court was wrong in classifying income
taxes as direct taxes, and ruled as erroneous Mr. Brushaber’s
contention that the Sixteenth Amendment authorized only a
particular character of direct tax without apportionment. The Court
stated:
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Indeed in the light of the history which we have given
and of the decision in the Pollock case and the ground
upon which the ruling in that case was based, there is
no escape from the conclusion that the Amendment
was drawn for the purpose of doing away for the
future with the principle upon which the Pollock case
was decided, that is, of determining whether a tax on
income was direct not by a consideration of the
burden placed on the taxed income upon which it
directly operated, but by taking into view the burden
which resulted on the property from which the income
was derived, since in express terms the Amendment
provides that income taxes, from whatever source the
income may be derived, shall not be subject to the
regulation of apportionment. From this in substance
it indisputably arises, first, that all the contentions
which we have previously noticed concerning the
assumed limitations to be implied from the language
of the Amendment as to the nature and character of
the income taxes which it authorizes find no support
in the text and are in irreconcilable conflict with the
very purpose which the Amendment was adopted to
accomplish. Second, that the contention that the
Amendment treats a tax on income as a direct tax
although it is relieved from apportionment and is
necessarily therefore not subject to the rule of
uniformity as such rule only applies to taxes which are
not direct, thus destroying the two great
classifications which have been recognized and
enforced from the beginning, is also wholly without
foundation since the command of the Amendment
that all income taxes shall not be subject to
apportionment by a consideration of the sources from
which the taxed income may be derived forbids the
application to such taxes of the rule applied in the
Pollock case by which alone such taxes were removed

29
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from the great class of excises, duties and imposts
subject to the rule of uniformity and were placed
under the other or direct class.

Brushaber, 240 U.S. at 18-19.

This position was reiterated in the opinion in Stanton v. Baltic
Mining Co., 240 U.S. 103 (1916), which was also written by Justice
White at the same time he wrote the opinion in the Brushaber case:

[T]he Sixteenth Amendment conferred no new power
of taxation but simply prohibited the previous
complete and plenary power of income taxation
possessed by Congress from the beginning from being
taken out of the category of indirect taxation to which
it inherently belonged.

Stanton, 240 U.S. at 112.
The Brushaber case also stated:

Moreover in addition the conclusion reached in the
Pollock case did not in any degree involve holding that
income taxes generically and necessarily came within
the class of direct taxes on property, but on the
contrary recognized the fact that taxation on income
was in its nature an excise entitled to be enforced as
such unless and until it was concluded that to enforce
it would amount to accomplishing the result which the
requirement as to apportionment of direct taxation
was adopted to prevent, in which case the duty would
arise to disregard form and consider substance alone
and hence subject the tax to the regulation as to
apportionment which otherwise as an excise would
not apply to it. Nothing could serve to make this
clearer than to recall that in the Pollock case in so far
as the law taxed incomes from other classes of
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property than real estate and invested personal
property, that is, income from “professions, trades,
employments, or vocations” (158 U.S. 637), its validity
was recognized; indeed it was expressly declared that
no dispute was made upon that subject and attention
was called to the fact that taxes on such income had
been sustained as excise taxes in the past. Id., p. 635.

Brushaber, 240 U.S. at 16-17.

Justice White’s opinion in Brushaber upheld the constitutional
validity of the 1913 Act, and without expressly overruling the
Pollock decision, held, contrary to Pollock, that the income tax was
an indirect tax. The conflict between the Pollock Court and the
Brushaber Court is the subject of the next chapter and is fully
addressed therein.

The Brushaber Court was thus of the opinion that in order for the
tax imposed by Congress to withstand constitutional scrutiny, the
tax could not be administered as a direct tax within the States;'”
such a tax would continue to require apportionment even under the
Sixteenth Amendment.18

On September 8, 1916, Congress adopted another federal income
tax.19 The income tax in this act was imposed by Section 1(a), which
read as follows:

That there shall be levied, assessed, collected, and
paid annually upon the entire net income received in
the preceding calendar year from all sources by every
individual, a citizen or resident of the United States, a
tax of two per centum upon such income

The 1916 Act, in Section 24, 39 Stat. 776, repealed the 1913 income
tax act. On October 3, 1917, Congress passed an Act which amended
the 1916 income tax act primarily by increasing the graduated rates
of the additional tax.20
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On February 24, 1919, the Revenue Act of 1918 was adopted by
Congress.2! This Act was different from both the 1913 and 1916 Acts
in that it imposed a “lieu” tax, or a tax merely in substitution of one
previously imposed. This is demonstrated by the plain language of
Section 210, 40 Stat. 1062, which read as follows:

That, in lieu of the taxes imposed by subdivision (a) of
Section 1 of the Revenue Act of 1916 and by Section 1
of the Revenue Act of 1917, there shall be levied,
collected and paid for each taxable year upon the net
income of every individual a normal tax at the
following rates ....

The Revenue Act of 1918 did contain provisions to repeal prior acts.
In Section 1400 of this Act, the income tax title of the 1916 revenue
act was repealed, subject to certain limitations. At Section 1400 (b),
40 Stat. 1150, the last sentence in this Section read as follows:

In the case of any tax imposed by any part of an Act
herein repealed, if there is a tax imposed by this Act in
lieu thereof, the provision imposing such tax shall
remain in force until the corresponding tax under this
Act takes effect under the provisions of this Act.

There can be but one construction given to this provision which can
sustain the tax. If the entire income tax provisions in the 1916 Act
were entirely repealed, then no tax under the 1916 Act would be
imposed, and thus nothing would be imposed by the 1918 Act, the
tax being simply “in lieu of” the 1916 tax. To sustain the tax itself,
Section 210 of the 1916 Act must have continued in effect, only
amended or modified by the 1918 Act.

The Revenue Act of 1921 was adopted by Congress on November 23,
1921.22 This Act closely followed the Revenue Act of 1918 in that it
also imposed a “lieu” tax. In Section 210 of this Act, 42 Stat. 233,
the section imposing the tax read as follows:
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That, in lieu of the tax imposed by Section 210 of the
Revenue Act of 1918, there shall be levied, collected,
and paid for each taxable year upon the net income of
every individual a normal tax ....

33

Thus, the 1921 Act was in lieu of the 1918 tax, which was in lieu of
the 1916 tax. Like the similar repeal provision in the 1918 Act, the
1921 act had a Section 1400 which repealed the 1918 income tax act

conditioned as follows at 42 Stat. 321:

In the case of any tax imposed by any part of the
Revenue Act of 1918 repealed by this Act, if there is a
tax imposed by this Act in lieu thereof, the provision
imposing such tax shall remain in force until the
corresponding tax under this Act takes effect under
the provisions of this Act.

The Revenue Act of 1924 was adopted by Congress on June 2,
1924.23 Like its predecessors, this Act imposed a tax in Section 210,

43 Stat. 264, which read as follows:

In lieu of the tax imposed by Section 210 of the
Revenue Act of 1921, there shall be levied, collected,
and paid for each taxable year upon the net income of
every individual (except as provided in subdivision (b)
of this Section) a normal tax ....

Thus, this Act imposed a tax in lieu of the 1921 tax, which was in
lieu of the 1918 tax, which was in lieu of the 1916 tax. Like the prior
acts, the repeal provisions in Section 1100, 43 Stat. 352, repealed

the 1921 income tax provisions subject to this condition:

In the case of any tax imposed by any part of the
Revenue Act of 1921 repealed by this Act, if there is a
tax imposed by this Act in lieu thereof, the provision
imposing such tax shall remain in force until the
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corresponding tax under this Act takes effect under
the provisions of this Act.

Some two years later, Congress enacted the Revenue Act of 1926.24
Section 210 of this Act read almost identically with former acts
imposing the tax:

In lieu of the tax imposed by Section 210 of the
Revenue Act of 1924, there shall be levied, collected
and paid for each taxable year upon the net income of
every individual (except as provided in subdivision (b)
of this section) a normal tax ...

Thus, this Act imposed a tax in lieu of the 1924 tax, which was in
lieu of the 1921 tax, which was in lieu of the 1918 tax, which was in
lieu of the 1916 tax. The repeal provisions in this Act were found in
Section 1200, 44 Stat. 125, which repealed the 1924 income tax act,
subject to this limitation:

In the case of any tax imposed by any part of the
Revenue Act of 1924 repealed by this Act, if there is a
tax imposed by this Act in lieu thereof, the provision
imposing such tax shall remain in force until the
corresponding tax under this Act takes effect under
the provisions of this Act.

Again, two years later, Congress enacted another act called the
Revenue Act of 1928.25 By this time, Congress had been enacting
similar legislation for about fifteen years, and it obviously chose to
change the format of the income tax acts as an attempt at
improvement. The format of this Act was decidedly different from
the previous acts, and this format was ultimately used for the 1939
Internal Revenue Code. In this new style, the tax became imposed
under Section 11:
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Normal Tax on Individuals. There shall be levied,
collected, and paid for each taxable year upon the net
income of every individual a normal tax ....

It must be noted that, whereas previously the “in lieu of” feature of
the tax appeared directly in the section imposing the tax, this
Section 11 made no reference to the same, although the act itself
did. Congress took the “in lieu of” feature out of the section
imposing the tax and placed it in Section 63 of the Act:

Taxes in Lieu of Taxes Under 1926 Act. The taxes
imposed by this title shall be in lieu of the
corresponding taxes imposed by Title II of the
Revenue Act of 1926, in accordance with the following

table:

Taxes under this Title Taxes under 1926 Act
Secs. 11 and 211 in lieu of sec. 210
Sec. 12 in lieu of sec. 211

Thus, this Act imposed an income tax in lieu of the 1926 tax, which
was in lieu of the 1924 tax, which was in lieu of the 1921 tax, which
was in lieu of the 1918 tax, which was in lieu of the 1916 tax.

The repeal provision in this Act was somewhat different from the
previous ones in that there was no section which specifically
defined what was repealed. Instead, Section 714 of this Act, 45 Stat.
882, stated:

The parts of the Revenue Act of 1926 which are
repealed by this Act shall remain in force for the
assessment and collection of all taxes imposed
thereby, and for the assessment, imposition, and
collection of all interest, penalties, or forfeitures
which have accrued or may accrue in relation to any
such taxes.
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Due to the fact that this Act made the 1926 Act temporary and of no
effect for tax years 1928 and afterward, the repeal provision meant
little.

Congress did not enact after 1928 another major tax law for four
years; on June 6, 1932, it did enact, however, the Revenue Act of
1932.26 This Act was patterned upon its predecessor, the 1928 Act,
and it thus had a Section 11 which imposed the tax, and a Section 63
providing the “in lieu of” feature:

Sec. 11. Normal Tax on Individuals. There shall be
levied, collected, and paid for each taxable year upon
the entire net income of every individual a normal tax

Sec. 63. Taxes In Lieu of Taxes Under 1928 Act. The
taxes imposed by this title shall be in lieu of the
corresponding taxes imposed by the sections of the
Revenue Act of 1928 bearing the same numbers.

Since this Act was applicable for tax years 1932 and those
subsequent, the prior acts were thus made temporary, and there
was no need for repeal provisions, which this Act did not contain.

Two years later, Congress enacted the Revenue Act of 1934.27 Like
the 1928 and 1932 Acts, this Act contained a Section 11 and a
Section 63 which read as follows:

Sec. 11. Normal Tax on Individuals. There shall be
levied, collected, and paid for each taxable year upon
the net income of every individual a normal tax ....

Sec. 63. Taxes In Lieu of Taxes Under 1932 Act. The
taxes imposed by this title shall be in lieu of the
corresponding taxes imposed by the Revenue Act of

1932.



PRIOR FEDERAL INCOME TAX LEGISLATION 37

Since this Act was applicable for tax years after December 31, 1933,
the 1932 Act was thus made temporary and this Act contained no
repeal provisions.

The next major income tax act of Congress was the Revenue Act of
1936.28 Here, Congress continued the same scheme first established
in 1928, with Sections 11 and 63:

Sec. 11. Normal Tax on Individuals. There shall be
levied, collected, and paid for each taxable year upon
the net income of every individual a normal tax ....

Sec. 63. Taxes In Lieu of Taxes Under 1934 Act. The
taxes imposed by this title and Title IA shall be in lieu
of the taxes imposed by Titles I and IA of the Revenue
Act of 1934, as amended.

This Act made the 1934 Act, as amended in 1935, temporary, and
thus there were no repeal provisions.

Finally, on May 28, 1938, Congress enacted the Revenue Act of
1938.29 This Act followed the format of the similar income tax Acts
adopted in 1928, 1932, 1934, and 1936, and this Act established
most of the format of the 1939 Internal Revenue Code. Here again,
there was a Section 11 and a Section 63 which read as follows:

Sec. 11. Normal Tax on Individuals. There shall be
levied, collected, and paid for each taxable year upon
the net income of every individual a normal tax ....

Sec. 63. Taxes In Lieu of Taxes Under 1936 Act. The
taxes imposed by this title and Title IA shall be in lieu
of the taxes imposed by Titles I and IA of the Revenue
Act of 1936, as amended.



38 JUDICIAL TYRANNY AND YOUR INCOME TAX

Since this Act became effective for years after December 31, 1937,
the 1936 Act became temporary and this Act contained no repeal
provisions.

On December 31, 1938, there was in existence a federal income tax
which was imposed by the Revenue Act of 1938. But this Act simply
imposed a tax which was in lieu of the 1936 tax, which was in lieu of
the 1934 tax, which was in lieu of the 1932 tax, which was in lieu of
the 1928 tax, which was in lieu of the 1926 tax, which was in lieu of
the 1924 tax, which was in lieu of the 1921 tax, which was in lieu of
the 1918 tax, which was in lieu of the 1916 tax.

At the same time, many other taxes were scattered throughout
various Congressional tax acts, and there appeared to Congress a
need to consolidate these laws all into one book or act. Hence the
effort to enact the 1939 Internal Revenue Code.

On February 10, 1939, the 1939 Internal Revenue Code was
approved and became a law.3° In essence, those various internal
revenue laws then valid, existing and in force on January 2, 1939,
were placed into this one Act which created the Code. Section 4 of
the enacting clause of this Code provided that any prior law codified
in this act was thereby repealed; but, Section 4 did not operate to
repeal any law not so codified. Most of the income tax provisions in
the 1939 Code were from the 1938 Revenue Act, and Section 11 of
the 1938 Act became Section 11 in the 1939 Code. But, while
Sections 1 through 62 of the 1938 Act were placed into the Code,
Section 63, which provided for the lieu tax feature, was not
incorporated into that Code, and therefore was not repealed. Thus,
the 1939 Code was nothing more than an incorporation of the 1938
Act into its provisions, and the unrepealed Section 63 in the 1938
Act operated to make the 1939 Code’s income tax laws an act which
was in lieu of the 1936 tax.

The unrepealed Section 63 in the 1938 Act operated to make that
Code nothing more than a substitute for the 1938 Act. And of
course, the 1954 Internal Revenue Code simply replaced the 1939
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Internal Revenue Code. Today, the 1986 Code is merely a
replacement or substitute for the 1954 Code.
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See Act of Aug. 5, 1861, 12 Stat. 292, 309, ch. 45.
Pollock, 157 U.S. at 674.

A tax of two percent was imposed upon the net profits of
corporations, companies or associations in the 1894 act at
Section 32.

So, too, the income tax contained in Subtitle A is not such an
act; one need only compare the wording of Section 27 of the
1894 Act with the wording of Section 61 (a) of the 1954 Act to
ascertain that the tax imposed in Subtitle A is not an excise tax
on business, trades or professions.

Brushaber, 240 U.S. at 9.

Attorney General W. M. Evarts concluded as follows in 1871:
“We are of the opinion that a tax on the gross income of an
individual is embraced by the words “capitation, or other direct
tax,” in the Constitution, and should be assessed and collected
on the principle of apportionment and not of uniformity, and
that the several sections of the Internal Revenue act imposing
such tax are therefore unconstitutional. We are further of
opinion that no decision of the Supreme Court of the United
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States precludes this view or discourages the expectation that it
will receive the sanction of the court. On the contrary, there are
dicta and suggestions in the only decisions bearing upon the
subject which tend to confirm the opinion we have expressed.”
13 Internal Revenue Record 76.

Relying upon this proposition, Attorney Lowell Becraft of
Huntsville, Alabama, has made a powerful territorial/legislative
jurisdictional argument that under the Supreme Court’s holding
in Brushaber, the income tax cannot be imposed anywhere
except within those limited areas within the states in which the
Federal government has exclusive legislative authority under
Article I, Section 8, Clause 17, of the United States Constitution,
such as on military bases, national forests, etc., and within
United States territories, such as Puerto Rico, etc. Indeed,
Treasury Department delegation orders and the language of
Treasury Regulation 26 C.F.R. Section 1.1-1(c) fully supports Mr.
Becraft’s scholarly analysis. Thus, whether one relies upon the
Supreme Court’s opinion in Pollock or its opinion in Brushaber,
a tax upon a States citizen’s wages (personal property) falls
without constitutional authority.

See “An Act To Increase The Revenue, And For Other Purposes,”
39 Stat. 756, ch. 463.

See “An Act To Provide Revenue To Defray War Expenses, And
For Other Purposes”, 40 Stat. 300, ch. 63.

See “An Act To Provide Revenue, And For Other Purposes”, 40
Stat. 1057, ch. 18.

See “An Act To Reduce And Equalize Taxation, To Provide
Revenue, And For Other Purposes,” 42 Stat. 227, ch. 136.

See “An Act To Reduce And Equalize Taxation, To Provide
Revenue, And For Other Purposes,” 43 Stat. 253, ch. 234.
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See “An Act To Reduce And Equalize Taxation, To Provide
Revenue, And For Other Purposes,” 44 Stat. 9, ch. 27.

See “An Act To Reduce And Equalize Taxation, Provide
Revenue, And For Other Purposes,” 45 Stat. 791, ch. 852.

See “An Act To Provide Revenue, Equalize Taxation, And For
Other Purposes,” 47 Stat. 169, ch. 209.

See “An Act To Provide Revenue, Equalize Taxation, And For
Other Purposes,” 48 Stat. 680, ch. 227.

See “An Act To Provide Revenue, Equalize Taxation, And For
Other Purposes,” 49 Stat. 1648, ch. 690.

See “An Act To Provide Revenue, Equalize Taxation, And For
Other Purposes,” 52 Stat. 447, ch. 289.

See 53 Stat., part 1.
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CHAPTER II

DIRECT OR INDIRECT TAX

The distinction between direct and indirect taxation is fundamental
to the federal government’s constitutional power to lay and collect
taxes from the citizens of the several states which comprise the
United States of America. However, some 200 years after the
ratification of the United States Constitution, it remains unsettled
whether the federal income tax is a direct or an indirect tax.

The Pollock case is the leading decision from the United States
Supreme Court which supports the proposition that the federal
income tax is a direct tax. The Brushaber case is the leading
decision from the Supreme Court which supports the proposition
that the federal income tax is an indirect tax.

By virtue of the legislative history regarding the proffer of the
Sixteenth Amendment, it cannot be denied that Congress intended
to tax incomes. The question thus becomes, is the income tax a
direct tax that is relieved from the requirement of apportionment by
ratification of the Sixteenth Amendment or did the Amendment
serve to define a tax on income as an indirect, excise tax? This
analysis answers that question.

In 1894, Congress passed an income tax, and its constitutional
validity was challenged. In Pollock, the United States Supreme
Court held the income tax, as enacted and administered, was an
unapportioned direct tax, and struck it down as repugnant to
Article I, Section 2, Clause 3, and Article I, Section 9, Clause 4, of
the Constitution.

In 1909, during a special session of Congress called by President
Taft, the Sixteenth Amendment was proposed and sent to the
States for ratification; it was certified as ratified in 1913.
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Congress then enacted the Tariff Act of October 3, 1913, which
contained income tax provisions, and those provisions were
challenged as unconstitutional. In Brushaber, the United States
Supreme Court upheld the income tax provisions as
constitutional. In the process, however, it held the income tax to
be an indirect tax by virtue of the operation of the Sixteenth
Amendment.

The Pollock Court used the following language in defining a
direct tax:

Ordinarily, all taxes paid primarily by persons who
can shift the burden upon someone else, or who are
under no legal compulsion to pay them, are
considered indirect taxes; but a tax upon property
holders in respect of their estates, whether real or
personal, or of the income yielded by such
estates, and the payment of which cannot be
avoided, are direct taxes. [Emphasis added.]

Pollock, 157 U.S. at 558.

On rehearing, however, the Supreme Court enlarged the definition
of a direct tax:

We are now permitted to broaden the field of inquiry,
and to determine to which of the two great classes a
tax upon a person’s entire income, whether derived
from rents, or products, or otherwise, of real estate, or
from bonds, stocks, or other forms of personal
property, belongs; and we are unable to conclude
that the enforced subtraction from the yield of
all the owner’s real or personal property, in
the manner prescribed, is so different from a
tax upon the property itself, that it is not
direct, but an indirect tax, in the meaning of
the Constitution. [Emphasis added.]
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Pollock, 158 U.S. at 618.

In direct contravention to the Pollock opinion that income taxes are
direct within the meaning of the Constitution, the Brushaber Court
said:

(TH)he conclusion reached in the Pollock case did not
in any degree involve holding that income taxes
generically and necessarily came within the class of
direct taxes on property ....

Brushaber, 240 U.S. at 16-17.

It is interesting to note that this alleged conclusion of the Pollock
Court is not in quotes, nor is there a page reference to the Pollock
decision. The absence of such a page reference is because the
Pollock Court never stated such a conclusion.

The Brushaber Court was of the opinion that Mr. Brushaber was
raising the issue that the Sixteenth Amendment provided for a
power to tax not previously in existence:

We are of the opinion, however, that the confusion is
not inherent, but rather arises from the conclusion
that the Sixteenth Amendment provides for a hitherto
unknown power of taxation, that is, a power to levy an
income tax which although direct should not be
subject to the regulation of apportionment applicable
to all other direct taxes.

Brushaber, 240 U.S. at 10-11.

The Court then listed the several contentions made by Mr.
Brushaber, and said:

But it clearly results that the proposition and the
contentions under it, if acceded to, would cause one
provision of the Constitution to destroy another; that
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is, they would result in bringing the provisions of the
Amendment exempting a direct tax from
apportionment into irreconcilable conflict with the
general requirement that all direct taxes be
apportioned. Moreover, the tax authorized by the
Amendment, being direct, would not come under the
rule of uniformity applicable under the Constitution
to other than direct taxes, and thus it would come  to
pass that the result of the Amendment would be to
authorize a particular direct tax not subject either to
apportionment or to the rule of geographical
uniformity, thus giving power to impose a different
tax in one State or States than was levied in another
State or States.

Brushaber, 240 U.S. at 11-12.

The Court was, however, aware of the fact that the requirement as
to apportionment of a direct tax was regulatory:

In fact the two great subdivisions embracing the
complete and perfect delegation of the power to tax
and the two correlated limitations as to such power
were thus aptly stated by Mr. Chief Justice Fuller in
Pollock v. Farmers’ Loan & Trust Company, supra, at
page 557: “In the matter of taxation, the Constitution
recognizes the two great classes of direct and indirect
taxation, and lays down two rules by which their
imposition must be governed, namely: The rule of
apportionment as to direct taxes, and the rule of
uniformity as to duties, imposts and excises.” It is to
be observed, however, as long ago pointed out in
Veazie Bank v. Fenno, 8 Wall 533, 541, that the
requirement of apportionment as to one of the great
classes and of uniformity as to the other class were
not so much a limitation upon the complete and all
embracing authority to tax, but in their essence
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were simply regulations concerning the mode
in which the plenary power was to be exerted.
[Emphasis added.]

Brushaber, 240 U.S. at 13.

Recognizing that the two requirements were but regulations
prescribed in the Constitution, nothing prevented Congress from
amending the Constitution to change one or both of the regulations.
In fact, this is exactly what the Pollock Court specifically suggested
as the proper course for Congress to take if it did not like the result
of the Pollock decision:

In these cases our province is to determine whether
this income tax on the revenue from property does or
does not belong to the class of direct taxes. If it does,
it is, being unapportioned, in violation of the
Constitution, and we must so declare.

Differences have often occurred in this court—
differences exist now—but there has never been a time
in its history when there has been a difference of
opinion as to its duty to announce its deliberate
conclusions unaffected by considerations not
pertaining to the case in hand.

If it be true that the Constitution should have
been so framed that a tax of this kind [a direct
income tax] could be laid [without apportionment],
the instrument defines the way for its
amendment. [Emphasis added.]

Pollock, 158 U.S. at 634-635.

At pages 14 and 15 of its opinion, the Brushaber Court discussed the
case of Hylton v. United States, 2 U.S. 171 (1796), wherein the
Supreme Court found that the carriage tax was valid because it was
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an excise tax. The two Pollock decisions discussed this case in great
detail. Some interesting and extremely important points are
relevant:

It will be perceived that each of the justices, while
suggesting doubt whether anything but a capitation or
a land tax was a direct tax within the meaning of the
constitution, distinctly avoided expressing an opinion
upon that question or laying down a comprehensive
definition, but confined his opinion to the case before
the court.

The general line of observation was obviously
influenced by Mr. Hamilton’s brief for the
government, in which he said: “The following are
presumed to be the only direct taxes: Capitation or
poll taxes, taxes on lands and buildings, general
assessments, whether on the whole property of
individuals, or on their whole real or personal estate.
All else must, of necessity, be considered as indirect
taxes.” 7 Hamilton’s Works (Lodge’s Ed.) 332.

Mr. Hamilton also argued: “If the meaning of the
word “excise” is to be sought in a British statute, it will
be found to include the duty on carriages, which is
there considered as an “excise”. * * * An argument
results from this, though not perhaps a conclusive
one, yet, where so important a distinction in the
constitution is to be realized, it is fair to seek the
meaning of terms in the statutory language of that
country from which our jurisprudence is derived.” 7
Hamilton’s Works (Lodge’s Ed.) 333.

If the question had related to an income tax, the
reference would have been fatal, as such taxes have
been always classed by the law of Great Britain as
direct taxes.
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Pollock, 157 U.S. at 571-572.

After discussing the direct tax acts of Congress (Act of July 9, 1798;
Act of July 14, 1798; Act of July 22, 1813; Act of August 2, 1813; Act
of January 9, 1815) attributable to the War of 1812, and the direct
tax acts of Congress (Act of August 6, 1861; Act of July 1, 1862; Act
of March 3, 1863; Act of June 30, 1864; Act of March 3, 1865; Act of
March 10, 1866; Act of July 13, 1866, Act of March 2, 1867; Act of
July 14, 1870) attributable to the Civil War, the Court said:

The differences between the latter acts and that of
August 15, 1894, call for no remark of this connection.
These acts grew out of the war of the Rebellion, and
were, to use the language of Mr. Justice Miller, “part
of the system of taxing incomes, earnings, and profits
adopted during the late war, and abandoned as soon
after that war was ended as it could be done safely.”
Railroad Co. v. Collector, 100 U.S. 595, 598.

Pollock, 157 U.S. at 573.
The Court then went on to say:

From the foregoing it is apparent (1) that the
distinction between the direct and indirect taxation
was well understood by the framers of the constitution
and those who adopted it; (2) that, under the state
systems of taxation, all taxes on real estate or personal
property or the rents or income thereof were regarded
as direct taxes; (3) that the rules of apportionment
and of uniformity were adopted in view of that
distinction and those systems; (4) that whether the
tax on carriages was direct or indirect was disputed,
but the tax was sustained as a tax on the use and as an
excise; (5) that the original expectation was that the
power of direct taxation would be exercised only in
extraordinary exigencies; and down to August 15,
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1894, this expectation has been realized. The act of
that date was passed in a time of profound peace, and
if we assume that no special exigency called for
unusual legislation, and that resort to this mode of
taxation is to become an ordinary and usual means of
supply, that fact furnishes an additional reason for
circumspection and care in disposing of the case.

Pollock, 157 U.S. at 573-574.

In this connection it may be useful, though at the risk
of repetition, to refer to the views of Hamilton and
Madison as thrown into relief in the pages of the
Federalist, and in respect of the enactment of the
carriage tax act, and again to briefly consider the
Hylton case, 3 Dall. 171, so much dwelt on in
argument.

The Act of June 5, 1794, c. 45, 1 Stat. 373, laying
duties upon carriages for the conveyance of persons,
was enacted in a time of threatened war.

The bill passed the House on the twenty-ninth of May,
apparently after a very short debate. Mr. Madison and
Mr. Ames are the only speakers on that day reported
in the Annals. “Mr. Madison objected to this tax on
carriages as an unconstitutional tax; and, as an
unconstitutional measure, he would vote against it.”
Mr. Ames said: “It was not to be wondered at if he,
coming from so different a part of the country, should
have a different idea of this tax from the gentleman
who spoke last. In Massachusetts, this tax had been
long known; and there it was called an excise. It was
difficult to define whether a tax is direct or not. He
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had satisfied himself that this was not so.” Annals, 3d
Cong. 730.

On the first of June, 1794, Mr. Madison wrote to Mr.
Jefferson: “The carriage tax, which only struck at the
Constitution, has passed the House of
Representatives.” 3 Madison’s Writings, 18. The bill
then went to the Senate, where, on the third day of
June, it “was considered and adopted,” Annals, 3d
Cong. 119, and on the following day it received the
signature of President Washington...

It appears then that Mr. Madison regarded the
carriage tax bill as unconstitutional, and accordingly
gave his vote against it, although it was to a large
extent, if not altogether, a war measure.

Where did Mr. Hamilton stand? At that time he was
Secretary of the Treasury, and it may therefore be
assumed, without proof, that he favored the
legislation. But upon what ground? He must, of
course, have come to the conclusion that it was not a
direct tax. Did he agree with Fisher Ames, his
personal and political friend, that the tax was an
excise? The evidence is overwhelming that he did.

In the thirtieth number of the Federalist, after
depicting the helpless and hopeless condition of the
country growing out of the inability of the
confederation to obtain from the States the moneys
assigned to its expenses, he says: “The more
intelligent adversaries of the new Constitution admit
the force of this reasoning; but they qualify their
admission, by a distinction between what they call
internal and external taxation. The former they
would reserve to the state governments; the latter,
which they explain into commercial imposts, or rather
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duties on imported articles, they declare themselves
willing to concede to the Federal Head.” In the thirty-
sixth number, while still adopting the division of his
opponents, he says: “The taxes intended to be
comprised under the general denomination of internal
taxes, may be subdivided into those of the direct and
those of the indirect kind. ... As to the latter, by
which must be understood duties and excises
on articles of consumption, one is at a loss to
conceive, what can be the nature of the difficulties
apprehended.” Thus we find Mr. Hamilton, while
writing to induce the adoption of the Constitution,
first, dividing the power of taxation into external and
internal, putting into the former the power of
imposing duties on imported articles and into the
latter all remaining powers; and, second dividing the
latter into direct and indirect, putting into the
latter, duties and excises on articles of consumption. “

It seems to us to inevitably follow that in Mr.
Hamilton’s judgment at that time all internal taxes,
except duties and excises on articles of consumption,
fell into the category of direct taxes.

Did he, in supporting the carriage tax bill, change his
views in this respect? His argument in the Hylton case
in support of the law enables us to answer this
question. It was not reported by Dallas, but was
published in 1851 by his son in the edition of all
Hamilton’s writings except the Federalist. After saying
that we shall seek in vain for any legal meaning of the
respective terms “direct and indirect taxes,” and after
forcibly stating the impossibility of collecting the tax if
it is to be considered a direct tax, he says, doubtingly:
“The following are presumed to be the only direct
taxes. Capitation or poll taxes. Taxes on lands and
buildings. General assessments, whether on the whole



DIRECT OR INDIRECT TAX

property of individuals, or on their whole real or
personal estate; all else must of necessity be
considered as indirect taxes.” “Duties, imposts and
excises appear to be contradistinguished from
taxes.” “If the meaning of the word excise is to be
sought in the British statutes, it will be found to
include the duty on -carriages, which is there
considered as an excise.” “Where so important a
distinction in the Constitution is to be realized, it is
fair to seek the meaning of terms in the statutory
language of that country from which our
jurisprudence is derived.” 7 Hamilton’s Works, 848.
Mr. Hamilton therefore clearly supported the law
which Mr. Madison opposed, for the same reason that
his friend Fisher Ames did, because it was an excise,
and as such was specifically comprehended by the
Constitution. Any loose expressions in definition of
the word “direct,” so far as conflicting with his well-
considered views in the Federalist, must be regarded
as the liberty which the advocate usually thinks
himself entitled to take with his subject.3t He gives,
however, it appears to us, a definition which covers
the question before us. A tax upon one’s whole income
is a tax upon the annual receipts from his whole
property, and as such falls within the same class as a
tax upon that property, and is a direct tax, in the
meaning of the Constitution. And Mr. Hamilton in his
report on the public credit, in referring to contracts
with citizens of a foreign country, said: “This
principle, which seems critically correct, would
exempt as well the income as the capital of the
property. It protects the use, as effectually as the
thing. What, in fact, is property, but a fiction, without
the beneficial use of it? In many cases, indeed, the
income or annuity is the property itself.” 3
Hamilton’s Works, 34.
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We think there is nothing in the Hylton case in
conflict with the foregoing. The case is badly reported.
[Emphasis in original.]

Pollock, 158 U.S. at 623-626.

Commencing on page 15, the Brushaber Court discussed the tax
acts passed from 1861 and continuing through the Civil War period,
and erroneously stated that these were excise taxes. As quoted
above, the Pollock Court considered these taxes in detail, found
there was no substantial difference between these taxes and the
income tax of 1894, held that because an income tax was now
attempted to be levied in times of profound peace the issue had to
be examined carefully, and held the tax to be an unapportioned
direct tax and therefore unconstitutional.

The Brushaber Court then stated that the act of 1894 was
assumed32 to come within the classification of excises, duties and
imposts which were subject to the rule of uniformity but not to the
rule of apportionment; that the constitutional validity of the law
was challenged as levying a tax that was direct in the constitutional
sense, and the Pollock Court was obliged to determine whether the
tax was direct or indirect. The Brushaber Court stated:

Coming to consider the validity of the tax from this
point of view, while not questioning at all that in
common understanding IT WAS DIRECT
merely on income and only indirect on
property, it was held that considering the substance
of things, it was direct on property in the
constitutional sense since to burden an income by a
tax was from the point of substance to burden the
property from which the income was derived and thus
accomplished the very thing which the provision as to
apportionment of direct taxes was adopted to prevent.
[Emphasis added.]
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Brushaber, 240 U.S. at 16.

This quote shows that the Brushaber Court completely ignored the
reasoning behind Pollock. Pollock held that there was no distinction
between a tax on property and a tax on the income yielded
therefrom; the tax on property was a direct tax, and the tax on
income was a direct tax. The question of “source” was raised by the
parties to the Pollock case in their legal briefs, and disposed of by
the Court as follows:

But if, as contended, the interest when received has
become merely money in the recipient’s pocket, and
taxable as such without reference to the source from
which it came, the question is immaterial whether it
could have been originally taxed at all or not. This was
admitted by the Attorney General with characteristic
candor; and it follows that, if the revenue derived
from municipal bonds cannot be taxed because the
source cannot be, the same rule applies to revenue
from any other source not subject to the tax; and the
lack of power to levy any but an apportioned tax on
real and personal property equally exists as to the
revenue therefrom.

Admitting that this act taxes the income of
property irrespective of its source still we
cannot doubt that such a tax is necessarily a direct tax
in the meaning of the Constitution.

In England, we do not understand that an income tax
has ever been regarded as other than a direct tax. In
Dowell’s History of Taxation and Taxes in England,
admitted to be the leading authority, the evolution of
taxation in that country is given, and an income tax is
invariably classified as a direct tax. 3 Dowell, (1884),
103, 126. The author refers to the grant of a fifteenth
and tenth and a graduated income tax in 1435, and to
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many subsequent comparatively ancient statutes as
income tax laws. 1 Dowell, 121. It is objected that the
taxes imposed by these acts were not, scientifically
speaking, income taxes at all, and that although there
was a partial income tax in 1758, there was no general
income tax until Pitt’s of 1799. Nevertheless, the
income taxes levied by these modern acts, Pitt’s,
Addington’s, Petty’s, Peel’s and by existing laws, are
all classified as direct taxes; and, so far as the income
tax we are considering is concerned, that view is
concurred in by the cyclopaedists, the lexicographers,
and the political economists, and generally by the
classification of European governments wherever an
income tax obtains. [Emphasis added.]

Pollock, 158 U.S. at 630-631.

In addition, Justice White accidentally admitted the falsity of his
position that an income tax is an excise when he said that the
income tax of 1894 was indirect on property, but “direct on
income,” thereby admitting an income tax is a direct tax.

The Brushaber Court continued:

As this conclusion but enforced a regulation as to the
mode of exercising power under particular
circumstances, it did not in any way dispute the all
embracing taxing authority possessed by Congress,
including necessarily therein the power to impose
income taxes if only they conformed to the
constitutional regulations which were applicable to
them.

Brushaber, 240 U.S. at 16.
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apportioned, a result that requires the conclusion that income taxes
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are direct taxes.

The Brushaber Court then made another erroneous finding about

what the Pollock Court held:

This statement by the Brushaber Court attributed to the Pollock
Court is false. What the Pollock Court actually stated at page 635
was:

Moreover in addition the conclusion reached in the
Pollock case did not in any degree involve holding that
income taxes generically and necessarily came within
the class of direct taxes on property but on the
contrary recognized the fact that taxation on income
was in its nature an excise entitled to be enforced as
such unless and until it was concluded that to enforce
it would amount to accomplishing the result which the
requirement as to apportionment of direct taxation
was adopted to prevent, in which case the duty would
arise to disregard form and consider substance alone
and hence subject the tax to the regulation as to
apportionment which otherwise as an excise would
not apply to it. Nothing could serve to make this
clearer than to recall that in the Pollock case in so far
as the law taxed income from other classes of property
than real estate and invested personal property, that
is, income from “professions, trades, employments, or
vocations” (158 U.S. 637), its validity was recognized;
indeed it was expressly declared that no dispute was
made upon that subject and attention was called to
the fact that taxes on such income had been sustained
as excise taxes in the past. Id., p. 635

Brushaber, 240 U.S., at 16-17.
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We have considered the act only in respect of the tax
on income derived from real estate, and from invested
personal property, and have not commented on so
much of it as bears on gains or profits from business,
privileges, or employments, in view of the instances in
which taxation on business, privileges, or
employments has assumed the guise33 of an excise tax
and been sustained as such. [Emphasis added.]

Pollock, 158 U.S. at 635.

The Pollock Court was acutely aware that the facts before it did not
allow the Court to decide the issue of whether the statute, as it
applied to the taxation of income from professions, trades,
employments or vocations was constitutional,34 and avoided
making a finding. But the Court had to consider whether it should
declare the entire law unconstitutional or leave those sections not in
issue in the case to stand:

[I]t is evident that the income from realty formed a
vital part of the scheme for taxation embodied
therein. If that be stricken out, and also the income
from all invested personal property, bonds, stocks,
investments of all kinds, it is obvious that by far the
largest part of the anticipated revenue would be
eliminated, and this would leave the burden of the tax
to be borne by professions, trades, employments, or
vocations; and in that way what was intended as a tax
on capital would remain in substance as a tax on
occupations and labors. We cannot believe that such
was the intention of Congress. We do not mean to say
that an act laying by apportionment a direct tax on all
real estate and personal property, or the income
thereof, might not also lay excise taxes on business,
privileges, employments, and vocations. But this is
not such an act; and the scheme must be
considered as a whole. [Emphasis added.]



DIRECT OR INDIRECT TAX 59

Pollock, 158 U.S. at 636-637.

This quote raises an interesting point. No more tax would be
collected from those engaged in business, vocations, occupations or
employments than if the other provisions were not struck down in
that the amount of revenue that could be collected from business,
privileges, employments and vocations was specifically set by the
statute. The government would only collect less revenue. Thus the
Pollock Court must have had an ulterior motive in making its
statement, and I submit it did not want to see occupations and labor
burdened with a tax disguised as an excise when it knew full well
that such taxes were direct, and would be levied without
apportionment. The Pollock Court was precluded from coming right
out and saying the statute imposing such taxes was unconstitutional
because the case did not involve that issue, so it said instead that
such taxes had been sustained in the past having assumed the
guise of an excise tax, and ruled the entire law unconstitutional,
thus prohibiting the levying and collection of the tax on business,
privileges, employments and vocations due to its inherent
unconstitutionality. I submit the language “assumed the guise” of
an excise tax does not support the conclusion attributable to it by
Brushaber that a tax on the income derived from business, trades
and professions is to be legally classified as an excise tax.

The Brushaber Court, after quoting the Sixteenth Amendment,
stated:

It is clear on the face of this text that it does not
purport to confer power to levy income taxes in a
generic sense—an authority already possessed and
never questioned—or to limit and distinguish between
one kind of income taxes and another, but that the
whole purpose of the Amendment was to relieve all
income taxes when imposed from apportionment
from a consideration of the source whence the income
was derived. [Emphasis added.]
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Brushaber, 240 U.S. at 17-18.

The Brushaber Court stated that the Sixteenth Amendment
required all income to be treated alike without any distinction to be
made between one kind of income tax and another. The Brushaber
Court recognized income taxes as direct taxes, but held that if the
source is not considered, which it could no longer be because of the
Sixteenth Amendment, then the income tax would once again be
considered an indirect tax which would not have to be apportioned.
The Court continued:

Indeed, in the light of the history which we have given
and of the decision in the Pollock case and the ground
upon which the ruling in that case was based, there is
no escape from the conclusion that the Amendment
was drawn for the purpose of doing away for the
future with the principle upon which the Pollock case
was decided, that is, of determining whether a tax on
income was direct not by a consideration of a burden
placed on the taxed income upon which it directly
operated, but by taking into view of the burden which
resulted on the property from which the income was
derived, since in express terms the Amendment
provides that income taxes, from whatever source the
income may be derived, shall not be subject to the
regulation of apportionment.

Brushaber, 240 U.S. at 18.

This sentence needs careful analysis. It states the purpose of the
Amendment was to do away with a principle allegedly laid down in
the Pollock decision by Chief Justice Fuller in determining if the tax
on income was a direct tax, thereby precluding the resort to that
principle in the future. The next part of the sentence identifies the
principle in two parts:
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1. NOT CONSIDERING the burden placed on the
taxed income, but;

2. CONSIDERING the burden which resulted on
the property from which the income was derived.

In other words, the purpose of the amendment was to direct the
Supreme and lower courts to only consider the burden on the
income itself in determining if a subsequent income tax act imposed
a direct or an indirect tax. Having determined this to be the purpose
of the Sixteenth Amendment, the Court reached its ultimate
conclusion that the income tax is not a direct tax which is relieved
from the requirement of apportionment:

From this in substance it indisputably arises ... that
the contention that the Amendment treats a tax on
income as a direct tax although it is relieved from
apportionment and is necessarily therefore not
subject to the rule of uniformity as such rule only
applies to taxes which are not direct, thus destroying
the two great -classifications which have been
recognized and enforced from the beginning, is also
wholly without foundation since the command of the
Amendment that all income taxes shall not be subject
to apportionment by a consideration of the sources
from which the taxed income may be derived, forbids
the application to such taxes on the rule applied in the
Pollock case by which alone such taxes were removed
from the great class of excises, duties and imposts
subject to the rule of uniformity and were placed
under the other or direct class.

Brushaber, 240 U.S. at 18-19.

Thus the Brushaber Court thought that in holding income taxes to
be direct taxes, the Pollock Court used the principle of “considering
the source from which the taxed income was derived” as the key in
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its analysis, and that by removing this key, the income tax would be
classified as an indirect tax. However, in using the language pattern
“not by... but by...,” it suggested that the determination be made by
considering the burden imposed on the income, and that is exactly
the principle upon which the Pollock case was determined. The
Pollock Court did not resort to a consideration of the source to
reach its conclusion, but found that from the earliest enactment of
income taxes in England and other European Countries, and in
enactments imposing state income taxes prior to the adoption of
the Constitution, such taxes were always deemed to be direct taxes.
Pollock also relied upon the definition of direct taxes given by
Hamilton in the Federalist Papers, the fact that incomes are
personal property of general distribution, the candid admission of
the Attorney General, and the views of cyclopaedists,
lexicographers, and political economists. In stating that it was
unable to conclude that the enforced subtraction from the yield of
all the owner’s real or personal property, in the manner prescribed,
was not any different than a tax on real or personal property, the
Pollock Court was merely stating that any tax on real or personal
property, including income, was considered by the framers of the
Constitution to be a direct tax and subject to the rule of
apportionment.

The Brushaber Court then reiterated the reason for its opinion:

We say this because it is to be observed that although
from the date of the Hylton case because of
statements made in the opinions in that case it had
come to be accepted that direct taxes in the
constitutional sense were confined to taxes levied
directly on real estate because of its ownership, the
Amendment contains nothing repudiating or
challenging the ruling in the Pollock case that the
word direct had a broader significance since it
embraced also taxes levied directly on personal
property because of its ownership, and therefore the
Amendment at least impliedly makes such wider
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significance a part of the Constitution—a condition
which clearly demonstrates that the purpose was not
to change the existing interpretation except to the
extent necessary to accomplish the result intended,
that is, the prevention of the resort to the sources
from which a taxed income was derived in order to
cause a direct tax on the income to be a direct tax on
the source itself and thereby to take an income tax out
of the class of excises, duties and imposts and place it
in the class of direct taxes.

Brushaber, 240 U.S. at 19.

The Brushaber Court first stated that the Sixteenth Amendment
impliedly recognized the broader classification of direct taxes
propounded in Pollock, which classification encompassed all
personal and real property. The Brushaber Court next stated
the purpose of the Sixteenth Amendment was limited to changing
existing interpretations [a clear reference to Pollock] to the extent
necessary to accomplish the result necessary, and identified what it
believed the intended result was to be:

[T]he prevention of the resort to the sources from
which a taxed income was derived in order to cause a
direct tax on the income to be a direct tax on the
source itself and thereby to take an income tax out of
the class of excises, duties and imposts and place it in
the class of direct taxes. [Emphasis added.]

Brushaber, id.

After stating the income tax is a direct tax, how could Justice White
contend it belonged in the class of excises, duties and imposts? Only
by claiming the purpose of the Sixteenth Amendment was to change
an admittedly direct tax into an indirect tax. He tells us this can be
done because the only way it became a direct tax in the first place
was by the Pollock Court’s consideration of the source. However,
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the Pollock Court never once said that an income tax was anything
but a direct tax, clearly showing that the Pollock Court did not take
the income tax out of the class of indirect taxes as claimed by the
Brushaber Court. According to Pollock, income taxes had always
been considered to be direct taxes in their own right because they
operated directly on the ownership of personal property [including
income], a result reached when considering the burden on the
income itself. Since the Pollock Court used the correct principle, the
position expressed by the Brushaber Court as to the purpose of the
Amendment is clearly incorrect.

The absurd result of the Brushaber Court’s reasoning as to the
application of the alleged Pollock principle is shown as follows: 1)
the Brushaber Court stated the tax is direct on income but indirect
on the source, 2) by considering the burden on the income, the
burden on the source is changed from indirect to direct, 3) this
process somehow “causes” the direct tax on income to become an
indirect tax. (Brushaber, 240 U.S. at 19.)

Now compare what the Supreme Court in Eisner v. Macomber, 252
U.S. 189 (1920), stated was the intended result of the Sixteenth
Amendment:

The Sixteenth Amendment must be construed in
connection with the taxing clauses of the original
Constitution and the effect attributed to them before
the Amendment was adopted. In Pollock v. Farmers’
Loan and Trust Co., 158 U.S. 601, under the Act of
August 27, 1894, c. 349, Section 27, 28 Stat. 509, 553,
it was held that taxes upon rents and profits of real
property were in effect direct taxes upon the property
from which such income arose,35 imposed by reason
of ownership; and that Congress could not impose
such taxes without apportioning them among the
States according to population, as required by Art. I,
section 2, cl. 3, and section 9, cl. 4, of the original
Constitution.
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Afterwards, and evidently in recognition of the
limitation upon the taxing power of Congress thus
determined, the Sixteenth Amendment was adopted,
in words lucidly expressing the object to be
accomplished: “The Congress shall have
power to lay and collect taxes on incomes,
from whatever source derived, without
apportionment among the several States, and
without regard to any —census or
enumeration.” As repeatedly held, this did not
extend the taxing power to new subjects, but
merely removed the necessity which otherwise
might exist for an apportionment among the
States of taxes laid on income. [Citing
Brushaber, 240 U.S. at 17-19, and other cases.]

A proper regard for its genesis, as well as its very clear
language, requires also that this Amendment shall not
be extended by loose construction, so as to repeal or
modify, except as applied to income, those provisions
of the Constitution that require an apportionment
according to population for direct taxes upon
property, real and personal. This limitation still has
an appropriate and important function, and is not to
be over ridden by Congress or disregarded by the
courts.

In order, therefore, that the clauses cited from Article
I of the Constitution may have proper force and effect,
save only as modified by the Amendment, and that the
latter also may have proper effect, it becomes essential
to distinguish between what is and what is not
“income” as the term is there used; and to apply the
distinction, as cases arise, according to truth and
substance, without regard to form. Congress cannot
by any definition it may adopt conclude the matter,
since it cannot by legislation alter the Constitution,

65
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from which alone it derives its power to legislate, and
within whose limitations alone that power can be
lawfully exercised. [Emphasis added.]

Eisner, 252 U.S. at 205-206.

It is legally significant to note that in stating the purpose of the
Sixteenth Amendment the Eisner Court found no necessity to add
additional words, but the Brushaber Court did, in clear
contravention to established legal principles:

The words of the Constitution are to be taken in their
obvious sense, and to have a reasonable construction.
In Gibbons v. Ogden, Mr. Chief Justice Marshall, with
his usual felicity, said: “As men, whose intentions
require no concealment, generally employ the words
which most directly and aptly express the ideas they
intend to convey, the enlightened patriots who framed
our Constitution, and the people who adopted it must
be understood to have employed words in their
natural sense, and to have intended what they have
said.” 9 Wheat. 1, 188.

Pollock, 158 U.S. at 619.

I submit that the Brushaber Court had to use extra words in stating
the purpose of the Sixteenth Amendment because Brushaber
misstates the intent of Congress in proposing the Sixteenth
Amendment. To support the Brushaber decision, it would have to
be shown that Congress wanted to overturn the Pollock decision
that income taxes are direct taxes. This follows because it is clear
that the Brushaber Court believed the Sixteenth Amendment
prevented income taxes from being classed as direct taxes by
reference to the source, thereby placing them in the only other
possible class, indirect taxes. Yet the Brushaber Court proves the
invalidity of its decision when it stated in its opinion that Congress
obviously did not challenge or repudiate the holding of the Pollock
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Court that a tax on real and personal property, imposed by reason
of its ownership, was a direct tax in the constitutional sense. The
Sixteenth Amendment was not proposed in the form: Income taxes
are indirect taxes and do not require apportionment! It was
proposed that Congress shall have the power to lay and collect taxes
on incomes without apportionment. If income taxes were not direct
taxes, why did the Sixteenth Amendment remove the need to
apportion them, when even Brushaber recognized that indirect
taxes do not have to be apportioned? I submit the Brushaber
decision fails to recognize that Pollock did consider the burden
imposed on the income itself, and reached the conclusion that
income taxes were direct taxes in the constitutional sense.

No other case in the history of income taxation went into such
depth on the issue of what is and is not a direct tax as did Pollock.
This issue was extensively researched and briefed by the parties
involved in the case and by the Supreme Court. Justice White, being
unable to refute this fact of law neither overruled the Pollock
holding nor disputed it; instead Justice White held that the purpose
of the Sixteenth Amendment was to prevent the use of the “Pollock
principle.” It is my opinion that Justice White’s indirect attempt to
overturn Pollock is wholly unpersuasive; he clearly failed to state a
historical, factual or legal basis for his conclusion that a tax on
income is an indirect, excise tax.

It is clear that Mr. Brushaber and his attorneys correctly stated the
proposition to the Supreme Court that the Sixteenth Amendment
relieved the income tax, which was a direct tax, from the
requirement of apportionment, and that the Brushaber Court failed
miserably in attempting to refute Mr. Brushaber’s legal position.

A tax imposed on all of a person’s annual gross receipts is a direct
tax on personal property that must be apportioned. A tax imposed
on the “income” derived from those gross receipts is also a direct
tax on property, but as a result of the Sixteenth Amendment,
Congress no longer has to enact legislation calling for the
apportionment of a tax on that income. As stated in Eisner, the
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issue does indeed become, “What is and what is not income?” That
question is answered in the next chapter.
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ENDNOTES

It appears that Mr. Hamilton was a forerunner of today’s typical
politician, saying one thing to be elected and doing the complete
opposite once in office.

Who made this assumption is not stated in the Brushaber
opinion.

The word “guise” is defined in Webster’s Third New
International Dictionary as: “A superficial seeming: an artful or
simulated appearance (as of propriety or worth)<that such
misconduct should take the guise of religious ritual is shameful>
<tricked the widow in the guise of a friend of her late husband>*

See, Pollock, 157 U.S. at 687, quoting from the case of Cohens v.
Virginia, 6 Wheat. 264, 399: “It is a maxim not to be
disregarded that general expressions, in every opinion, are to be
taken in connection with the case in which those expressions are
used. If they go beyond the case, they may be respected, but
ought not to control the judgment in a subsequent suit when the
very point is presented for decision. The reason of the maxim is
obvious. The question actually before the court is investigated
with care, and considered in its full extent. Other principles
which may serve to illustrate it are considered in their relation
to the case decided, but their possible bearing on all other cases
is seldom completely investigated.”

This is not what Pollock held, but unlike Brushaber which held
the income tax was an excise tax, Eisner correctly found the
purpose of the Sixteenth Amendment was to remove the
requirement for apportionment from the income tax, which
Pollock did hold was direct in the constitutional sense.
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CHAPTER III

INCOME AND THE INTERNAL REVENUE CODE

Any analysis of the federal tax laws requires a basic understanding
of the arrangement of the Internal Revenue Code. Although not yet
officially codified within the United States Code due to
“inconsistent, redundant and obsolete provisions,”3® the Internal
Revenue Code of 1986, as amended, is nonetheless often referred to
as “Title 26” of the United States Code. The “title” is broken down
into subtitles, which are further broken down into chapters,
subchapters, parts, subparts and sections. Sections can be further
divided into lettered paragraphs, sub-paragraphs, sub-
subparagraphs and sub-sub-subparagraphs. The primary Subtitles
are:

Subtitle A - Income Taxes

Subtitle B - Estate and Gift Taxes

Subtitle C - Employment Taxes and Collection of
Income Tax at Source

Subtitle D - Miscellaneous Excise Taxes

Subtitle E - Alcohol, Tobacco and Certain Other
Excise Taxes

Subtitle F - Procedure and Administration

Subtitle G - The Joint Committee on Taxation

Subtitle H - Financing of Presidential Election

Campaign
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The Internal Revenue Code (1988 edition) defines the term
“taxpayer” as used in Title 26 as follows:

The term “taxpayer” means any person subject to any
internal revenue tax.

26 U.S.C. Section 7701(a)(14).

The term “internal revenue tax” is not defined in the Internal
Revenue Code, but I submit the Internal Revenue Code contains the
only federal “internal revenue taxes.” Thus if one is subject to any
particular tax imposed in the Internal Revenue Code, one is a
taxpayer. A person may be a taxpayer with respect to more than one
tax at a time, but may not therefore necessarily be a taxpayer with
respect to a different tax. Whether or not one is a taxpayer is a
mixed question of law and fact.

In the case of Long v. Rasmussen, 281 F. 236 (1922), the collector
of Internal Revenue assessed certain excise taxes against Mr. Wise,
and sought to collect the tax through seizure of certain property.
Mr. Long brought a suit against the collector to prevent the sale of
the property—claiming ownership of it—and to recover its
possession. The collector argued that the anti-injunction statute,
Section 3224 of the Internal Revenue Code, prevented Mr. Long
from suing to challenge the collection of the tax. In refusing to
dismiss the suit under the provisions of the anti-injunction statute,
the Court held that as to the taxes assessed against Mr. Wise, Mr.
Long was not the taxpayer of that tax, and therefore, Section 3224
did not apply to him:

The instant suit is not to restrain assessment or
collection of taxes of Wise, but is to enjoin trespass
upon property of plaintiff, and against whom no
assessment has been made, and of whom no collection
is sought. Note, too, the taxes are not assessed against
the property. This presents a widely different case
than wherein the person assessed, or whose property
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is assessed, seeks to restrain assessment or collection
on the theory that he or it is exempt from taxation, or
that for any reason the tax is illegal.

The distinction between persons and things within the
scope of the revenue laws and those without them is
vital. See DeLima v. Bidwell, 182 U.S. 176, 179, 21
Sup.Ct. 743, 45 L.Ed 1041. To the former only does
section 3224 apply (see cases cited in Violette v.
Walsh, (D.C.) 272 Fed. 1016), and the well-
understood exigencies of government and its revenues
and their collection do not serve to extend it to the
latter. It is a shield for official action, not a sword for
private aggression.

Long v. Rasmussen, 281 F. at 238.

First National Bank of Emlenton, Pa. v. United States, 161 F.Supp.
844 (1958), also discusses this issue in dicta,3” the suit having been
dismissed because the United States was named as a party as
opposed to the District Director. The purchaser of certain tools
obtained a loan from the First National Bank, and as security for
the loan gave the bank a chattel mortgage on the tools. The I.R.S.
issued a lien for non-payment of employment taxes under Subtitle
C of the Internal Revenue Code, and then seized the tools. The bank
brought suit claiming an ownership interest in the tools as a result
of its chattel mortgage. While the case was dismissed for lack of
jurisdiction, the Court nonetheless discussed whether the bank was
a nontaxpayer as to the tax assessed against the purchaser of the
tools, and found that it was.

Stuart v. Chinese Chamber of Commerce of Phoenix, 168 F.2d 709
(1948), is similar to the above cases. Mr. Thet was arrested for
narcotics violations and a search uncovered $32,000 in a safe. The
money was taken by the Narcotics Bureau and then it was seized by
the I.R.S. for payment of Thet’s tax liability. Suit was brought by the
Chinese Chamber of Commerce alleging the $32,000 was theirs,
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and that Thet was just holding the money for them in his safe. The
Court found that the Chinese Chamber of Commerce was not a
taxpayer in the strict sense of the word; i.e., they had no obligation
as to Thet’s taxes, which were the only taxes in question. The Court
ordered the money to be returned to the Chinese Chamber of
Commerce, and denied a motion by the I.R.S. for dismissal on the
grounds the Chinese Chamber of Commerce did not follow the steps
outlined in the Internal Revenue Code to recover their property.
The Court specifically found that Section 3772 was not applicable to
nontaxpayer third parties to the tax.

The Economy Plumbing & Heating Co., Inc. v. U.S. case, [470 F.2d
585 (1972)], was limited to the issue of whether or not the plaintiffs
were entitled to interest (Economy, 470 F.2d at 587), and the
comments about nontaxpayers are dicta. As a nontaxpayer
Economy Plumbing & Heating would not receive interest on the
money illegally seized by the I.R.S., so it was their attempt to be
declared taxpayers. The Court stated:

We agree with the defendant that the plaintiffs are not
taxpayers in this case with respect to these funds
within the meaning of the revenue laws. Lieb was the
taxpayer and it is not a party to this action. While it is
true that there was a misapplication of plaintiffs’
funds to the payment of Lieb’s taxes, this wrongful act
did not result in plaintiffs becoming taxpayers to the
extent of misapplied funds. Neither was there any
over payment of plaintiffs’ taxes.

Economy, 470 F.2d at 588.

These cases lead to the conclusion that whether or not one is a
taxpayer is dependent upon the particular tax in question. The
Internal Revenue Service specifically recognizes that not everyone
must file a federal income tax return. On page 4 of the instruction
booklet for preparing the 1989 Form 1040, under the hearing “Who
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Must File,” the I.R.S. tells us: “Use Chart A below to see if you must
file a return.”

Congress has enacted two laws, the Privacy Act, 5 U.S.C. Section
552a(e)(3), and the Paperwork Reduction Act, 44 U.S.C. Section
3504(c)(3)(C), which directs the government to advise you if you
are required to file a federal income tax return.

The Privacy Act states that an agency [the Internal Revenue Service
is such an agency]38 requesting information from a citizen must:

(3) inform each individual whom it asks to supply
information, on the form which it uses to collect the
information or on a separate form that can be
retained by the individual —

(A) the authority which authorizes the
solicitation of the information and
whether disclosure of such
information is mandatory or
voluntary;

(B) the principal purpose or purposes for
which the information is intended to
be used;

(C) the routine uses which may be made
of the information, as published
pursuant to paragraph (4)(D) of this
subsection; and

(D) the effects on him, if any, of not
providing all or any part of the
requested information ...
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The Paperwork Reduction Act states that the Director of the Office
of Management and Budget must include with his information
request:

[A] statement to inform the person receiving the
request why the information is being collected, how it
is to be used, and whether responses to the request
are voluntary, required to obtain a benefit, or
mandatory ...

The Privacy Act and Paperwork Reduction Act statements which the
Internal Revenue Service currently uses with respect to the federal
income tax state:

Our legal right to ask for information is Internal
Revenue Code Sections 6001, 6011, 6012(a) and their
regulations. They say that you must file a return or
statement with us for any tax you are liable for. Your
response is mandatory under these sections.

Sections 6001 and 6011 are set forth for your information:
Section 6001:

Every person liable for any tax imposed by this title,
or for the collection thereof, shall keep such records,
render such statements, make such returns, and
comply with such rules and regulations as the
Secretary may from time to time prescribe. Whenever
in the judgment of the Secretary it is necessary, he
may require any person, by notice served upon such
person or by regulations, to make such returns, render
such statements, or keep such records as the Secretary
deems sufficient to show whether or not such person
is liable for tax under this title. The only records
which an employer shall be required to keep under
this section in connection with charged tips shall be
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charge receipts, records necessary to comply with
Section 6053(c) and copies of statements furnished by
employees under Section 6053(a).

Section 6011:

(a) General Rule. When required by regulations
prescribed by the Secretary any person made liable for
any tax imposed by this title, or for the collection
thereof, shall make a return or statement according to
the forms and regulations prescribed by the Secretary.
Every person required to make a return or statement
shall include therein the information required by such
forms or regulations.

(f) Income, estate, and gift taxes. For requirement that
returns of income, estate, and gift taxes be made
whether or not there is tax liability, see subparts B
and C.

As to Sections 6001 and 6011 it is important at this point to make
the observation that in several places in the Internal Revenue Code
Congress was quite specific in identifying those made liable for a tax
and the fact that a return was required. For example, in Subtitle E
pertaining to alcohol, tobacco and other excise taxes are found
these provisions:

Section 5005:

(a) The distiller or importer of distilled spirits shall be
liable for the taxes imposed thereon by section

5001(a)(1).
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Section 5061:

(a) The taxes on distilled spirits, wines, and beer
shall be collected on the basis of a return.

Section 5703:

(a)() The manufacturer or importer of tobacco
products and cigarette papers and tubes shall be
liable for the taxes imposed therein by section 5701.

(b)) ... Such taxes shall be paid on the basis of
return.

In Subtitle D, pertaining to miscellaneous excise taxes, we find
Section 4374:

The tax imposed by this chapter shall be paid, on
the basis of a return, by any person who makes,
signs, issues, or sells any of the documents and
instruments subject to the tax, or for whose use or
benefit the same are made, signed, issued, or sold.

There is, however, no section in Subtitle A pertaining to Income
Taxes stating that one is liable for the income tax,39 that one is
required to make a return or that one must pay the income tax,
nor are there any cross references to any of the provisions in
Subtitle F where Sections 6001 or 6011 are found. The only
exception to this is found in Section 1461 which pertains to the
withholding of taxes on nonresident aliens. Under the legal doctrine
“expressio unius est exclusio alterius,”4° it appears that Congress
could have, but specifically chose not to create an automatic,
statutory liability for Subtitle A Income Taxes.

Liability for income taxes is established through an administrative
action known as an assessment:
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The statute prescribes the rule of taxation. Some
machinery must be provided for applying the rule to
the facts in each taxpayer’s case, in order to ascertain
the amount due. The chosen instrumentality for the
purpose is an administrative agency whose action is
called an assessment. The assessment may be a
valuation of property subject to taxation which
valuation is to be multiplied by the statutory rate to
ascertain the amount of tax. Or it may include the
calculation and fix the amount of tax payable, and
assessments of federal estate and income taxes are of
this type.

Bull v. United States, 295 U.S. 247, 259
(1935).

The assessment procedure for taxes shown on returns is contained
in Sections 6201, 6203 and 6303 of the Internal Revenue Code:

Section 6201:

(a)(I) The Secretary is authorized and required to
make the inquiries, determinations, and assessments
of all taxes (including interest, additional amounts,
additions to the tax and assessable penalties) imposed
by this title, or accruing under any former internal
revenue law, which have not been duly paid by stamp
at the time and in the manner provided by law. Such
authority shall extend to and include the following:
The Secretary shall assess all taxes determined by the
taxpayer or by the Secretary as to which returns or
lists are made under this title.

Section 6203:

The assessment shall be made by recording the
liability of the taxpayer in the office of the Secretary in
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accordance with rules or regulations prescribed by the
Secretary. Upon request of the taxpayer, the Secretary
shall furnish the taxpayer a copy of the record of the
assessment.

Section 6303:

Where it is not otherwise provided by this title, the
Secretary shall, as soon as practicable, and within 60
days, after the making of an assessment of a tax
pursuant to Section 6203, give notice to each person
liable for the unpaid tax, stating the amount and
demanding payment thereof.

Sections 6001 and 6011 clearly apply to those taxpayers specifically
made liable by statutes such as Sections 5005, 5061, 5703 and 4374,
or to those who have been assessed. With respect to the personal
federal income tax, and absent an assessment having been made,
only the withholding agents described in Section 1441 fall within the
requirement to file returns under Sections 6001 and 6011.

Section 6011(f) makes reference to subparts B and C.4t Subpart C
involves estate and gift taxes.42 Subpart B involves federal income
taxes and consists of Sections 6012 through 6017A.43 Section 6013
pertains to the election to file a joint return if married; Section 6014
pertains to the election to have the government compute the tax;
Section 6017A requires those required to file returns to provide
information with respect to residence. Only Sections 6012 and 6017
are relevant to the determination of a statutory requirement to file;
they are discussed below.

Section 6012(a):

(a) General rule. Returns with respect to income taxes
under subtitle A shall be made by the following;:
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(1)(A) Every individual44 having for the
taxable year gross income which equals
or exceeds the exemption amount or
more, ...45

Section 6017:

Every individual (other than a nonresident alien
individual) having net earnings from self-employment
of $400 or more for the taxable year shall make a
return with respect to the self-employment tax
imposed by chapter 2.

The self-employment tax mentioned in Section 6017 is the “Tax on
Self-Employment Income” as contained in Chapter 2 of Subtitle A,
Sections 1401 through 1403. The definition of the term “net
earnings from self-employment” is found at Section 1402(a) which
states in pertinent part:

Section 1402:

(a) The term “net earnings from self-employment”
means the gross income derived by an individual from
any trade or business carried on by such individual, ...

Both Sections 6012 and 6017 require the understanding of the term
“gross income.” It is defined in the Internal Revenue Code:

Section 61:

Except as otherwise provided in this subtitle, gross
income means all income from whatever source
derived, including (but not limited to) the following
items:

(1) Compensation for services, including
fees, commissions, fringe benefits,
and similar items;
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2)
3)

4
&)
(6)
(7
(8)

)
(10)

(1D
(12)

(13)

(14)

(15)

Gross income derived from business;

Gains derived from dealings in
property;

Interest;
Rents;
Royalties;
Dividends;

Alimony and separate maintenance
payments;

Annuities;

Income from life insurance and
endowment contracts;

Pensions;

Income from discharge of
indebtedness;

Distributive share of partnership
gross
Income;

Income in respect of a decedent; and

Income from an interest in an estate
or trust.

Congress is unable to define the word “income” due to its inclusion
in the Sixteenth Amendment,46 and Congress acknowledges that the
word “income” as contained in the Internal Revenue Code is to have



INCOME AND THE INTERNAL REVENUE CODE 83

the meaning attributable to it in the Sixteenth Amendment.47 While
Section 61 states that “gross” income means “all” income,
Congress did not define the term “income” in the Internal
Revenue Code.48

As was pointed out in Chapter II, the decision of the United States
Supreme Court in Brushaber is in irreconcilable conflict with the
decisions of the United States Supreme Court in Pollock and Eisner.
The Brushaber Court took the position that the purpose of the
Sixteenth Amendment was to cause the income tax to be considered
an indirect, excise tax, while the Eisner Court took the position that
the purpose of the Sixteenth Amendment was to amend the United
States Constitution to relieve the direct income tax from the
requirement of apportionment. As a result of these conflicting
Supreme Court opinions there is a conflict between the United
States Courts of Appeal; the Second Circuit takes the position that
the income tax is an excise tax and the remaining circuits take the
position that the income tax is a direct tax.

“Income Taxes” are contained in Subtitle A of the Internal Revenue
Code. Excise taxes are contained in Subtitles D and E of the Internal
Revenue Code, with excise taxes on “employers” being contained in
Subtitle C. One could conclude, therefore, that Congress chose not
to impose in Subtitle A an [indirect] excise tax on business,
professions or vocations, but instead chose to impose an income tax
on all income regardless of the source of the income, just as it had
imposed under the 1894 Act. The conflict between the Circuit
Courts of Appeal together with the irreconcilable conflict between
the Pollock, Brushaber and Eisner cases will have to be determined
by the United States Supreme Court in an appropriate case.

There is no question but that the taxes imposed by Subtitle A are
not apportioned, so if the Sixteenth Amendment has not been
properly ratified,49 the taxes imposed by Subtitle A are not
constitutional under the Pollock decisions. One would not be a
taxpayer as to the income tax if the Sixteenth Amendment was
never ratified.
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Assuming, for further analysis, that the Sixteenth Amendment has
been properly ratified, for purposes of Section 6012 of the Internal
Revenue Code, one would be required to file a personal federal
income tax return (Form 1040) only if one were an “individual”s° as
that term is used in Section 6012(a)(l), and one had more than the
threshold amount of “gross income.”

Inasmuch as the term “income” is not defined in the Internal
Revenue Code but is used in Section 61 (a), one must resort to the
intent of Congress in enacting Section 61 in order to determine the
meaning of the term “gross income.” The intent of Congress is set
forth in both the Senate and House Reports which accompanied the
Internal Revenue Code of 19545! as follows:

Section 61 (a) provides that gross income includes “all
income from whatever source derived.” This
definition is based upon the 16th Amendment and the
word “income” is used in its constitutional sense.

House Report No. 1337; Senate Report
No. 1622; U.S. Code Cong, and Admin.
News, 83rd Congress, 2nd Session,
pages 4155 and 4802 respectively, 1954.

The United States Supreme Court has provided us with the
constitutional definition of income based upon the Sixteenth
Amendment:

Income may be defined as the gain derived from
capital, from labor or from both combined, provided it
include profit gained through a sale or conversion of
capital assets.

Stratton’s Indep. v. Howbert, 231 U.S.
399 (1913); Doyle v. Mitchell, 247 U.S.
179 (1920); So. Pacific v. Lowe, 247 U.S.
330 (1918); Eisner v. Macomber, 252
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U.S. 189 (1920); Merchant’s Loan v.
Smietanka, 255 U.S. 509 (1921).

and in order for wages, salaries, compensation for services, etc.
received for labor to constitute income, there must be a gain derived
from that labor. The procedure to determine whether there is or is
not a gain also has its foundation in decisions of the United States
Supreme Court:

It has been well said that, “The property which every
man has in his own labor, as it is the original
foundation of all other property, so it is the most
sacred and inviolable.”

Butchers’ Union Co. v. Crescent City
Co., 111 U.S. 746, 757 (1883) (concurring
opinion of Justice Fields).

Not only does one’s labor constitute property, but the employment
contract also constitutes property:

The principle is fundamental and vital. Included in
the right of personal liberty and the right of private
property—partaking of the nature of each—is the right
to make contracts for the acquisition of property.
Chief among such contracts is that of personal
employment, by which labor and other services are
exchanged for money or other forms of property.

Coppage v. Kansas, 236 U.S. 1, 14
(1914).

Thus a contract for labor is a contract for the sale of property:

In our opinion that section, in the particular
mentioned, is an invasion of the personal liberty, as
well as of the right of property, guaranteed by that
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Amendment (Fifth Amendment). Such liberty and
right embraces the right to make contracts for the
purchase of the labor of others and equally the right to
make contracts for the sale of one’s own labor; ...

Adair v. United States, 208 U.S. 161, 172
(1908).

Internal Revenue Code Sections 1001, 1011 and 1012, and their
regulations, 26 C.F.R. Sections l.1001-1(a) 1.1011-1 and 1.1012-1(a),
provide the method for determining the gain derived from the sale
of property:

Section 1001(a):

The gain from the sale or other disposition of property
shall be the excess of the amount realized therefrom
over the adjusted basis provided in section 1011 for
determining gain, ...

Section 1001(b):

The amount realized from the sale or other
disposition of property shall be the sum of any money
received plus the fair market value of the property
(other than money) received.

Section 1011:

The adjusted basis for determining the gain or loss
from the sale or other disposition of property,
whenever acquired, shall be the basis (determined
under section 1012...), adjusted as provided in section
1016.
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Section 1012:

The basis of property shall be the cost of such
property ...

The cost of property purchased under contract is its fair market
value as evidenced by the contract itself, provided neither the buyer
nor seller were acting under compulsion in entering into the
contract, and both were fully aware of all of the facts regarding the
contract. Terrance Development Co. v. C.I.R.52 345 F.2d 933
(1965); Bankers Trust Co. v. U.S., 518 F.2d 1210 (1975); Bar L
Ranch, Inc. v. Phinney, 426 F.2d 995 (1970); Jack Daniel Distillery
v. U.S., 379 F.2d 569 (1967); In re Williams’ Estate, 256 F.2d 217
(1958). In other words, if an employer and employee agree that the
employee will exchange one hour of his time in return for a certain
amount of money, the cost, or basis under Section 1012, of the
employee’s labor is the pay agreed upon. By the same token, if an
attorney, doctor or other independent contractor agrees to perform
a certain service for an agreed upon amount of compensation, the
value of the service to be performed is the amount agreed upon as
payment for the service.

In the case of the sale of labor, none of the provisions of Section
1016 are applicable, and the adjusted basis of the labor under
Section 1011 is the amount paid. Therefore, when the employer pays
the employee the amount agreed upon, or the professional is paid
for his or her services, there is no excess amount realized over the
adjusted basis, and there is no gain under Section 1001. There being
no gain, there is no “income” in the constitutional sense, and no
“gross income” under Section 61 (a).

If one has no gain, one would not have sufficient “gross income” to
require the filing of a federal personal income tax return under
Section 6012. Likewise, without gain, there can be no “self-
employment income,” and one who is self-employed would not be
required to file a federal personal income tax return under Section
6017.
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If one has no income, one would also not be subject to many of the
provisions of Subtitle C dealing with employment taxes, nor would
one be required to file a Form W-4:

a) The Federal Insurance Contributions Act (FICA) tax
contained in Subtitle C, Subchapter A of Chapter 21 at Section 3101
is imposed on the “individual’s” income; if there is no income, there
can be no tax.

b) The corresponding FICA tax on employers contained in
Subtitle C, Subchapter B of Chapter 21 at Section 3111 is clearly
identified as a separate excise tax on employers.

c¢) The Railroad Retirement Tax on employees contained in
Subtitle C, Subchapter A of Chapter 22 at Section 3201 is also a tax
on the employee’s income; with no income there is no tax.

d) The corresponding Railroad Retirement Tax on
employers contained in Subtitle C, Subchapter C of Chapter 22 at
Section 3221 is a separate excise tax on employers.

e) The Federal Unemployment Tax contained in Subtitle C,
Chapter 23 at Section 3301 is another excise tax on employers.

f) The Railroad Unemployment Repayment Tax contained
in Subtitle C, Chapter 23A at Section 3321 is also a separate excise
tax on employers.

g) The provisions for withholding of wages at the source
under Chapter 24 of Subtitle C is also an income tax, but the
amount of tax withheld is computed upon the amount of wages
received.53 Section 3402(m) makes it clear that if one anticipates a
lower year-end income tax liability, one is entitled to additional
withholding allowances. Each withholding allowance serves the
function of lowering the amount of wages upon which the
withholding is computed. And if one had no income tax liability for
the preceding year and expects to have no income tax liability for
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the current year, Section 3402(n) authorizes filing a W-4 claiming
exempt.54

The history of the federal income tax, decisions of the United States
Supreme Court, and the Internal Revenue Code itself, all lead to the
conclusion that wages do not constitute income. Notwithstanding
the legal correctness of this proposition, many Federal Courts of
Appeal have ruled that wages do constitute income. The next
several chapters analyze these cases in detail, and, in my opinion,
conclusively establish the erroneous and unconstitutional nature of
those cases.
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ENDNOTES

Preface to United States Code, 1982 edition, p. xv, contained in
volume 26 U.S.C.A. Sections 1-100 (May 1988 supplement).

“Opinions of a judge which do not embody the resolution or
determination of the court. Expressions in court’s opinion which
go beyond the facts before court and therefore are individual
views of author of opinion and not binding in subsequent cases.”
Black’s Law Dictionary, p. 408 (5th Ed. 1988).

See 5 U.S.C. Section 551.

See Appendix B in which this was confirmed by the testimony of
an [.R.S. expert witness during a criminal trial.

“The express mention of one thing means the implied exclusion
of another.”

26 U.S.C., Subtitle F, Chapter 61, Part II, Subparts B and C.

This subpart will not be analyzed in that estate and gift taxes
have nothing to do with the federal income tax.

Sections 6015 and 6016 have been repealed.

Section 6012 also applies to corporations [6012(a)(2)J, estates
[6012(a)(3)], trusts [6012(a)(4)], political organizations
[6012(a)(6)] and homeowners’ associations [6012(a)(7)].

Section 6151(a) of the Internal Revenue Code provides that if a
tax return is required, the amount of taxes shown on the return,
if any, should be paid with the return when it is filed, and
irrespective of any assessment, notice or demand.

Eisner v. Macomber, 252 U.S. 189, 206 (1920), [“In order,
therefore, that the clauses cited from Article I of the
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Constitution may have proper force and effect save only as
modified by the Amendment, and that the latter also may have
proper effect, it becomes essential to distinguish between what
is and what is not “income,” as the term is there used; and to
apply the distinction, as cases arise, according to truth and
substance, without regard to form. Congress cannot by
legislation alter the Constitution, from which alone it derives its
power to legislate, and within whose limitations alone that
power can be lawfully exercised.”].

50 Cong. Rec., 63rd Cong., 1st Session, p. 3844.

The term “ordinary income” is defined in Section 64 as the gain
from the sale or exchange of property.

See note 6.

The term “individual” which is used not only in Section
6012(a)(1) but also in Section 1 as the subject upon whose
income the tax is imposed, is not defined in the Internal
Revenue Code. It is, however, defined in the treasury regulations
accompanying Section 1. The regulations make a distinction
between “citizens” and “residents” of the United States, and
define a “citizen” as every person born or naturalized in the
United States and subject to its jurisdiction [see 26 C.F.R.
Section 1.1-1(a)-(c)]. An extremely strong argument can be made
that the federal income tax as passed by Congress and as
implemented by the Treasury Department was only meant to
apply to individuals within the “territorial or exclusive
legislative jurisdiction of the United States,” as those individuals
would be subject to the “jurisdiction of the United States.” These
exclusive areas, per Article I, Section 8, Clause 17, of the United
States Constitution, are Washington, D.C., federal enclaves and
United States possessions and territories. Outside of these
exclusive areas, state law controls, not federal law. Thus a State
citizen, residing in a State, would not meet the two part test for
being an “individual” upon whose income the tax is imposed in
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Section 1 of the Internal Revenue Code, and would not have the
“status” of a “taxpayer.” It is the official policy of the I.R.S.
[Policy P-(11)-23] to issue, upon written request, rulings and
determination letters regarding status for tax purposes prior to
the filing of a return. On August 29, 1988, I requested such a
“status determination” from the I.R.S. on behalf of one of my
clients. The I.R.S. responded that the argument was “frivolous.”

No change was made in the 1986 Tax Reform Act, PL 99-514,
with respect to the intent of Congress. See 2 U.S. Code, Cong.
and Admin. News, 99th Congress, 2nd Session, 1986.

“C.I.LR.” is the abbreviation for Commissioner of Internal
Revenue.

This may account for the common misconception of today’s
citizens that the terms “wages” and “income” have the same
meaning.

Of course, one who does not have the status of a taxpayer would
not be subject to Subtitle C taxes at all, and would have no
requirement of filing a Form W-4. Thus one must determine if
he is a taxpayer, and if so, the amount of his anticipated income
tax liability. The filing of a Form W-4 could be considered as an
admission of status as a taxpayer of the Subtitle A income tax, in
which case one would probably be subject to additional income
taxes under Subtitle C and subject to wage withholding. The
I.R.S. imposes severe penalties for filing documents the contents
of which are disagreeable to them, such as admitting status as a
taxpayer and then claiming exempt. I suggest consultation with
a competent professional any time you are asked to fill out any
government form associated with your employment.
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CHAPTER IV

THE LAW AND THE COURTS

1910-1919

A court decision is one or more judges’ interpretation of the law
written by Congress. The theory behind “case law” is that once a
specific issue or statute has been litigated and decided upon, it
should be considered finally settled unless in error. Thus litigants in
an action often cite in their arguments prior case law in which the
issue was previously determined. This concept is known as stare
decisis. If there is no case law previously determining the issue,
then the litigants look for cases that tend to support their position,
and analogize those cases to the specific issue to be decided in order
to persuade the Court that their position is legally correct. A court
decision will usually state a principle of law and cite to prior cases
which it has relied upon in deciding in favor of one litigant over the
other.

In my analysis of the case law which holds that wages constitute
income, I have analyzed not only those cases regarding that specific
issue, but every case cited in the Court’s written decision. I have
arranged all of these cases by date in an attempt to provide an
historical analysis of the subject.

Stratton’s Independence, Ltd. v. Howbert, 231 U.S. 399
(1913):

Stratton’s Independence, Ltd., was a British corporation carrying
on mining operations in the State of Colorado upon mining lands
owned by itself. Suit was brought by the corporation to recover
taxes paid under protest. The issue presented in the trial court was
whether the value of the ore in place that was extracted from the
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mining property was properly allowable as depreciation in
estimating the amount of net income of the corporation which was
subject to taxation under the Corporation Tax Act of August 5,
1909.55 Three questions were certified by the Court of Appeals to the
United States Supreme Court:

I. Does Section 385% of the Act of Congress, entitled “An Act to
provide revenue, equalize duties, and encourage the industries of
the United States, and for other purposes,” approved August 5,
1909 (36 Stat., p. 11), apply to mining corporations?

II. Are the proceeds of ores mined by a corporation from its own
premises income within the meaning of the aforementioned Act of
Congress?

III. If the proceeds from ore sales are to be treated as income, is
such a corporation entitled to deduct the value of such ore in place
and before it is mined as depreciation within the meaning of
Section 38 of said Act of Congress?

As pertinent to the issue of what is and is not income, the
corporation argued that the proceeds of its mining operation
resulted only from the conversion of the capital represented by real
estate into capital represented by cash; the corporation thus argued
that it had no income but a mere change in the form of its capital
assets, and hence argued that it was not actually engaged in
business as that term was used in the 1909 Act.

The Supreme Court distinguished between the mere selling of the
land with the ore not extracted, calling this a conversion of capital
from one form to another, and the selling of the ore which had been
extracted from the land through a mining operation,57 and called
this engaging in business for a profit:

The very process of mining is, in a sense, equivalent in
its results to a manufacturing process. And, however
the operation shall be described, the transaction is
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indubitably “business” within the fair meaning of the
act of 1909; and the gains derived from it are property
and strictly the income from that business; for
“income” may be defined as the gain derived from
capital, from labor, or from both combined, and here
we have combined operations of capital and labor.

Stratton’s, 231 U.S. at 414-415.
The Court went on to say:

As to the alleged inequality of operation between
mining corporations and others, it is of course true
that the revenues derived from the working of mines
result to some extent in the exhaustion of the capital.
But the same is true of the earnings of the human
brain and hand when unaided by capital, yet such
earnings are commonly dealt with in legislation as
income.

Stratton’s, id.

It is too bad that the Supreme Court failed to specifically identify
the legislation to which it was referring. To the extent the Court is
referring to the prior income tax acts passed by Congress, it must be
remembered that these first acts each included a separate provision
for the taxation of the salary of persons employed by the United
States Government; others were taxed in these acts upon the profit
and gain derived from business, vocations and professions, an
altogether different tax than a direct tax on a civilian’s salary. Also,
at the time of the passage of the 1909 Corporation Excise Tax Act,
no income tax act was in effect, so the gratuitous comments about
earnings from the human brain were not made with respect to any
then existing income tax legislation.58

Also, in discussing income, the Court distinguished between the
type of income by which the corporation excise tax was measured
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and the type of income that can be taxed under the Sixteenth
Amendment:

As to what should be deemed “income” within the
meaning of Section 38, it of course need not be such
an income as would have been taxable as such, for at
that time (the Sixteenth Amendment not having been
as yet ratified), income was not taxable as such by
Congress without apportionment according to
population, and this tax was not so apportioned.
Evidently Congress adopted the income as the
measure of the tax to be imposed with respect to the
doing of business in corporate form because it desired
that the excise should be imposed, approximately at
least, with regard to the amount of benefit presumably
derived by such corporations from the current
operations of the Government. In Flint v. Stone Tracy
Co., 220 U.S. 107, 165, it was held that Congress in
exercising the right to tax a legitimate subject of
taxation as a franchise or privilege, was not debarred
by the Constitution from measuring the taxation by
the total income, although derived in part from
property which, considered by itself, was not taxable.
It was reasonable that Congress should fix upon gross
income, without distinction as to source, as a
convenient and sufficiently accurate index of the
importance of the business transacted. And from this
point of view, it makes little difference that the
income may arise from a business that theoretically or
practically involves a wasting of capital.

Strattons, 231 U.S. at 416-417.

Finally, the Court recognized that the wasting of capital assets had
to somehow figure into the computation of income:
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Congress no doubt contemplated that such
corporations, amongst others, were doing business
with a wasting capital, and for such wastage they
made due provision in declaring that from the gross
income there should be deducted (inter alia) “all
losses actually sustained within the year,” including “a
reasonable allowance for depreciation of property, if
any,” etc.

Stratton’s, 231 U.S. at 417-418.

The Supreme Court, based upon this analysis, answered the first
two questions certified to it in the affirmative, and then turned its
attention to the third question.

The Stratton’s case had come to the Supreme Court upon an agreed
statement of facts, one of which was that the gross proceeds of the
sale of the ores during the year were diminished by the moneys
expended in extracting, mining, and marketing the ores, and the
precise difference was taken to be the “value of the ores when in
place in the mine.” The Supreme Court concluded that the
definition of the “value of the ore in place” was intentionally
adopted to exclude all allowance of profit upon the process of
mining, and to attribute the entire profit upon the mining
operations to the mine itself. Thus, the amount of profit, if any,
would be reduced to zero through depreciating the value of the
mine dollar for dollar. Of course, the Court concluded that this
would serve to exempt mining companies from the corporate excise
tax, and the Court, earlier in its opinion, had specifically decided
that Congress had intended to tax them.

Accordingly, the Court had to answer the third question certified to
it in the negative. The Court then declared that it was powerless to
change the definition of “value of the ore in place” which definition
was included within the third question certified for answering, and
therefore the Court was precluded from adjudicating exactly how
much depreciation should be deducted from the gross receipts to



98 JUDICIAL TYRANNY AND YOUR INCOME TAX

compensate for the wasting of the capital asset—the original value
of the ore [and to continue the analogy of the Court, the earnings of
the human brain] in place.

The Stratton’s Independence, Ltd., decision thus stands for the
proposition that “income” for purposes of measuring an excise tax
is different than the “income” that can be taxed under the Sixteenth
Amendment; gives us a broad definition of “income,” and for the
decision of the case, adjudicates that the definition of “net income”
in the Corporate Excise Tax Act of 1909 is gross receipts [called
gross income by the Court] less the actual expenses of producing
the gross receipts [this would result in determining the profit or
gain except for the consideration of the wasting capital] less some
unsettled amount as depreciation for the reduction of capitalsd [thus
determining net income], such depreciation not to exceed the total
amount of the gross receipts less the actual expenses of producing
the gross receipts, where the ore is sold for many times more than
its original cost/market value.

One can easily conclude from this that if the property is sold at a
cost which approximates its intrinsic value, then a deduction of that
amount from the gross receipts [or as called by the Court, from the
gross income] is required prior to the calculation of the amount of
the tax. Applying this same principle to wages, they would not
constitute income.

Stanton v. Baltic Mining Co., 240 U.S. 103 (1916):

A stockholder of the Baltic Mining Company instituted a lawsuit to
enjoin the corporation and its officers from voluntarily paying the
tax assessed against it under the Income Tax Section of the 1913
Tariff Act, c. 16, Section 2, 28 Stat. 166, 181 applying to
corporations. This particular statute contained a provision allowing
the mining company to deduct, as a depreciation for the depletion
of its ore deposits, up to 5% of the gross value at the mine of the
output during the year. Mr. Stanton contended that “the 5 per cent
deduction permitted by the statute was inadequate to allow for the
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depletion of the ore body and therefore the law to a large extent
taxed not the mere profit arising from the operation of the mine,
but taxed as income the yearly product which represented to a large
extent the yearly depletion or exhaustion of the ore body from
which during the year ore was taken.” Stanton, 240 U.S. at 109-110.

This argument was phrased by the Supreme Court that Mr. Stanton
was contending the statute under which the corporation was being
taxed deprived the stockholders of equal protection and due process
“[b]ecause [among other reasons] by reason of the differences in
the allowances which the statute permitted, the tax levied was
virtually a net income tax on other corporations and individuals and
a gross income tax on mining corporations.”®° Stanton, 240 U.S. at
111. The Court referred back to its opinion in the Brushaber case for
the resolution of this issue.

A review of the Brushaber decision, however, shows that the
specific issue raised in the Stanton case was not raised in the
Brushaber case, although Mr. Brushaber did claim that several
other aspects of the taxing act were violative of the due process
clause. The Court disposed of these issues as follows:

So far as the due process clause of the Fifth
Amendment is relied upon, it suffices to say that there
is no basis for such reliance since it is equally well
settled that such clause is not a limitation upon the
taxing power conferred upon Congress by the
Constitution; in other words, that the Constitution
does not conflict with itself by conferring upon the
one hand a taxing power and taking the same power
away on the other by the limitations of the due
process clause.

Brushaber, 240 U.S. at 25.

The Brushaber opinion cites the following cases to support this
proposition: Treat v. White, 181 U.S. 264 (1901); Patton v. Brady,
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184 U.S. 608 (1902); McCray v. United States, 195 U.S. 27 (1904);
Flint v. Stone Tracy Company, 220 U.S. 107 (1911); and Billings v.
United States, 232 U.S. 261 (1914).

Inasmuch as the history of the United States Constitution discloses
that the first ten amendments were added after the original
Constitution had been ratified, and because the people demanded
that the protection enunciated in the Bill of Rights be set forth, it is
absurd for the Court to take the position that the people did not
intend the government to impose and collect taxes (provisions for
which were contained in the original Constitution) in accordance
with due process. A review of the cases cited by the Court in
Brushaber clearly shows the unconstitutional position of the Court:

Treat v. White:

Section 25 of Schedule “A” of the War Revenue Act of June 13,
1898, 30 Stat. 448, provided for a stamp tax of two cents on each
hundred dollars of face value on the sale, agreement to sell,
memoranda of sale, delivery or transfer of shares or certificates of
stock. Mr. White was a stock broker who sold “calls” for 30,200
shares of stock, upon which calls a tax was imposed and paid under
protest. The issue decided by the Court was whether or not a “call”
was an “agreement to sell” under the statute; Mr. White’s argument
was that if Congress intended the tax to apply to “calls,” it would
have specified the same in the statute. The Court discussed the
several rules of statutory construction which Mr. White believed
were controlling, decided against applying them, and then stated:

The power of Congress in this direction is unlimited.
It does not come within the province of this court to
consider why agreements to sell shall be subject to
stamp duty and agreements to buy not. It is enough
that Congress in this legislation has imposed a stamp
duty upon the one and not upon the other.
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In conclusion, we may say that the language of the
statute seems to us clear. It imposes a stamp duty on
agreements to sell. “Calls” are agreements to sell. We
see nothing in the surroundings which justifies us in
limiting the power of Congress or denying to its
language its ordinary meaning.

Treat, 181 U.S. at 269.

No due process challenge was made to the fact that Congress chose
to tax agreements to sell (“calls”) and did not choose to tax
agreements to buy (“puts”), nor was any other constitutional
challenge made to the validity of this tax. Thus any reliance upon
this case for the proposition that Congress can violate the Bill of
Rights at will in legislating taxes is wholly without foundation.

Patton v. Brady:

In May of 1898, Mr. Patton purchased over 100,000 pounds of
tobacco on the open market and paid all the taxes which to that
point in time were due. In June of 1898 Congress passed a taxing
act which imposed an additional tax on the tobacco. Mr. Patton
refused to pay the tax, was threatened by seizure by the Collector,
and paid the tax under protest. Mr. Patton contended the act passed
by Congress was repugnant to the Constitution. The Court stated
that Mr. Patton’s right of recovery rested upon the
unconstitutionality of the act, Patton, 184 U.S. at 611, and found:

It is true other counsel in their brief have advanced a
very elaborate and ingenious argument to show that
this is a direct tax upon property which must be
apportioned according to population within the rule
laid down in the Income Tax Cases, but, as we have
seen, it is not a tax upon property as such but upon
certain kinds of property, having reference to their
origin and their intended use. It may be, as Dr.
Johnson said, “a hateful tax levied upon
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commodities”; an opinion evidently shared by Black
stone, who says, after mentioning a number of articles
that had been added to the list of those excised, “a list
which no friend to his country would wish to see
further increased.” But these are simply
considerations of policy and to be determined by the
legislative branch, and not of power, to be determined
by the judiciary. We conclude, therefore, that the tax
which is levied by this act is an excise, properly so
called, and we proceed to consider the further
propositions presented by counsel.

Patton, 184 U.S. at 618-619.

Thus far, the Court is stating that Congress has the power to
determine the articles, the consumption ,or manufacture of which
will be subject to an excise tax; the Court does not state that
Congress can ignore the provisions of the Fifth Amendment in
imposing the tax.

Mr. Patton next challenged the right of Congress to pass a tax which
levied an excise tax on articles which had once before been
subjected to an excise tax. This issue was disposed of by the Court
under the doctrine that Congress passed the legislation under
wartime exigencies and it was not the Court’s function to interpose
its policy opinions over the policy opinions of the Legislature. But in
direct opposition to the position elaborated in the Brushaber
opinion [that the due process clause of the Constitution does not
apply to taxation], quoting Mr. Justice Cooley in his work on
Taxation at page 34, the Patton Court stated:

But so long as the legislation is not colorable merely,
but is confined to the enactment of what is in its
nature strictly a tax law, and so long as none of the
constitutional rights of the citizen are violated in the
directions prescribed for enforcing the tax, the
legislation is of supreme authority.6!
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Patton, 184 U.S. at 621.

It was also contended by Mr. Patton that the power granted to
Congress to impose excises was an arbitrary, unrestrained power.
The Court responded:

[B]ut the Constitution, art. 1, sec. 8, provides that “all
duties, imposts and excises shall be uniform
throughout the United States.” The exercise of the
power is, therefore, limited by the rule of uniformity.
The framers of the Constitution, the people who
adopted it, thought that limitation sufficient, and
courts may not add thereto.

Patton, 184 U.S. at 622.

Here Patton clearly states the Court cannot change the Constitution
by expanding on specific limitations which are contained in it. In
the Brushaber quote above, the Court contends it has authority to
remove the limitations of due process in the imposition and
collection of federal taxes. No court has the power to destroy the
Constitution or any part thereof.

McCray v. United States:

Mr. McCray, a licensed retail dealer in oleomargarine, bought fifty
pounds of oleomargarine which was yellow colored because of the
use of yellow coloring in butter, and butter was an included
ingredient of the oleomargarine. Congress had imposed an excise
tax on oleomargarine manufactured to look like butter at a higher
rate than the excise tax imposed on oleomargarine manufactured
not to look like butter. The government sought to collect from Mr.
McCray the excise tax at the higher rate because of the yellow
appearance of the oleomargarine he had purchased for resale under
his license. Mr. McCray objected, alleging that despite the fact that
the oleomargarine he had purchased looked like butter, it was not
manufactured to look like butter by the introduction of artificial
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coloring during the manufacturing of the oleomargarine. Therefore,
he argued that the higher rate did not apply to the oleomargarine he
had purchased, and having paid the excise tax at the lower rate, he
argued that he had fully complied with the law. McCray, 195 U.S. at
27-28.

Mr. McCray also argued that if the proper construction of the law
required him to pay the higher tax, then the law was repugnant to
the Constitution because; 1) requiring the payment of the higher
rate of tax would drive the price of oleomargarine up to the point
where it could no longer compete with butter, and would thus
destroy the oleomargarine industry, and deprive him of his
property without due process of law; 2) the levy of such a burden (of
the higher tax) was beyond the constitutional power of Congress; 3)
the act was an unwarranted interference by Congress with the
police powers reserved to the several States and to the people of the
United States by the Tenth Amendment; 4) the act was
unconstitutional because the statute left the determination of what
constituted artificial coloration of oleomargarine with an executive
officer thereby investing him with judicial authority;®2 and 5) the
tax discriminated against oleomargarine in favor of butter, which
would result in a government-caused destruction of the
oleomargarine industry in favor of the butter industry, violating
fundamental principles of equality and justice which are inherent in
the Constitution of the United States. McCray, 195 U.S. at 29-30.

This case was decided by Mr. Justice White®3 who first summarized
the statutes in question. The first section defined butter as
including or not including “additional coloring matter.” The second
section defined oleomargarine as including that manufactured
partially from butter. Mr. Justice White then recognized that the
law had been amended in 1902,%4 and that the title of the act was:

An act to make oleomargarine and other imitation
dairy products subject to the laws of any State or
Territory or the District of Columbia in which they are
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transported, and to change the tax on oleomargarine

McCray, 195 U.S. at 44.

The first section of the amended act provided that immediately
upon importation into a State, Washington D.C., or a Territory, the
product was to be subject to their respective laws as if produced
within the jurisdiction itself, and this was so regardless of the
oleomargarine having been introduced into the jurisdiction in its
original packages.®s The third section amended section eight of the
original act, and provided that “[w]hen oleomargarine is free from
artificial coloration that causes it to look like butter of any shade of
yellow, said tax shall be one-fourth of one cent per pound.” The tax
on colored oleomargarine was ten cents per pound under the
amended act. McCray, 195 U.S. at 44-45.

The Court first found that Congress clearly intended to tax
oleomargarine that was colored to look like butter at a higher rate,
that Mr. McCray admitted the product was oleomargarine which
contained a coloring to make the product yellow like butter, and
therefore concluded the product fell within the statute. The Court
was not impressed with the argument that the yellow coloring was
used to make the butter look like buttert® and was not used to make
the oleomargarine look like butter. McCray, 195 U.S. at 47-50.

The Court next determined the issue of whether Congress exerted a
power not granted to it in the Constitution when it passed this tax
on oleomargarine. The Court concluded that the tax was a valid
excise tax, and found invalid the following more detailed arguments
raised by Mr. McCray:

(a)  That the purpose of the tax was not to raise revenue,
but to suppress the manufacture of the taxed article.

(b)  That the power to regulate oleomargarine belonged in
the States and not with the federal government.
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(¢c)  That the tax was so high [thereby suppressing the
oleomargarine industry] that it was not a legitimate tax authorized
by law.

(d)  That the tax was discriminatory [on artificially colored
oleomargarine] and thus acted to suppress the industry.

(e)  That the tax was repugnant to the Fifth Amendment
because the amount of the tax was so out of proportion to the value
of the property taxed as to destroy that property, and thus
amounted to a taking thereof without due process of law; and that
the tax was repugnant to the Tenth Amendment because the
necessary operation and effect of the acts would be to cause the
destruction of the oleomargarine industry and thus exert a power
not delegated to Congress, but reserved to the several States.67

(f) That notwithstanding that the congressional power to
tax was unlimited except as otherwise expressed in the
Constitution, the tax was so onerous and so unjust as to be
confiscatory, and therefore it amounted to a violation of those
fundamental rights which was the duty of every free government to
protect. McCray, 195 U.S. at 50-53.

The Court contended that all of the propositions raised by Mr.
McCray rested only on inferences and deductions as to the motives
and purposes of Congress, and disposed of the case by looking into
the constitutional power of the Court to inquire into the purposes or
motives of Congress in considering the power of that body to enact
the laws in question. McCray, 195 U.S. at 53. Mr. McCray asked the
Court to examine whether the tax fell within or without the
mandates of constitutional limitations, and the Court decided to
address the issue of whether or not Congress can impose an excise
tax, two entirely different issues.

Mr. Justice White also had this to say:



