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SUMMARY:
... The Second Amendment reads: "A well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear Arms, shall not be
infringed. ... The Ninth Circuit went so far in adopting the collective right theory as to
say that "following Miller, "it is clear that the Second Amendment guarantees a
collective rather than an individual right. ... Cornell's thesis (that the Test Acts show
the Founders' willingness to violate the right to bear arms -- and thus the normalcy of
such violations in the ratification era) is undermined by a reading of the sources
Cornell cites for his proposition. ... There was no debate over the mutual
understanding that the militia was the whole people, that the people enjoyed a right
to keep and bear arms, and that no special sanction was needed for the keeping of
personal arms. ... The collective right theory also flies in the face of fundamental
principles of the United States Constitution, the founding of the United States, and the
Bill of Rights. ... The collective right theory of the Second Amendment -- which
contends that the Framers set forth the Second Amendment right to bear arms as a
states-rights provision and not as protection for an individual right -- has been all but
orphaned by the legal academy. ...
TEXT:
[*71]
Introduction
The Second Amendment reads: "A well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear Arms, shall not be
infringed." n1 To most Americans, this language guarantees an individual right to keep
and bear arms, n2 in accordance with what is generally accepted as the plain language
of the Amendment. n3 However, a rival interpretation of this language -- the "collective
right" theory of the Second Amendment, n4 -- has gained numerous converts in the
federal judiciary n5 and the organized legal profession. n6 The collective right, [*72]

"states' right," or "militia-centric" theory holds (apparently) n7 that the Second
Amendment merely grants the states the right to form militias. n8
Adherents of the collective right theory tend to overlook several glaring problems with
the theory, among which are an overwhelming constitutional history refuting the
theory and the virtual impossibility of the theory's exact implementation. The theory's
adherents tend to utilize the theory as a procedural rather than as a substantive
defense against claims of the right to possess or own firearms. They use the collective
right theory to justify increasingly stringent gun control legislation enacted by the
United States Congress. Since the 1960's such use of the collective right theory to
quell assertions of the right of individual arms ownership has been overwhelmingly
successful. Hundreds of thousands of Americans have been incarcerated for
nonviolent, victimless gun charges and more than 20,000 gun control laws have been
enacted nationwide without serious judicial impediment. n9
All of this is about to change. A torrential backlash of scholarship undermining the
collective right theory of the Second Amendment now makes scholarly support for the
collective right [*73] theory increasingly difficult to justify. n10 Collective right
proponents, once confident in their bald-faced and conclusory renunciations of the
individual right to bear arms, are now forced to couch their support for the collective
right theory in increasingly narrow terms. To make matters even more unsettling for
the theory's proponents, recent federal court proceedings suggest the theory will soon
be subjected to embarrassing scrutiny in the courts. n11
This article predicts that the collective right theory of the Second Amendment will not
survive. It examines the collective right theory and the brief history of its rise to
relative prominence in legal thought and policy. Next, this article delves into claims
made by collective right proponents in the academy and exposes them as untenable.
Finally, it concludes that the theory is unrealistic, ideologically driven, and too poorly
explained by its own adherents to justify its continued existence in American
jurisprudence.
I. An Overview Of The Collective Right Theory
The collective right theory of the Second Amendment assumes that the opening
phrase of the Amendment, which lays out the express reason for the right to bear
arms, acts as a limitation on the right. n12 Thus, "a well regulated Militia, being
necessary to the security of a free State" is presented as the primary focus of the
"right" of "the people" -- as a collective body only -- to keep and bear arms. Collective
right theorists attempt to argue that this language simply secures to the "free State"
its "necessary" and "well regulated Militia." Conveniently enough for gun control
advocates, "the people" of the Second Amendment are an amorphous mass, no
member of which may ever invoke the right. n13
The theory is grounded in a highly questionable construction of the Amendment's
sentence structure. It proffers that the reason for the right is the right itself, while
what a plain reading indicates is the right is merely a poorly worded repetition of the
prior clause. Contrary to statements made by collective right proponents alleging that
such bifurcated clauses are unusual, n14 it was not at all rare for [*74] Founding era
laws to be prefaced by such clauses, and such justification phrases were considered at
the time to have no bearing on the right or operative provision. n15 As an
"interpretation," the collective right theory violates virtually every rule of
constitutional and statutory construction. n16 [*75]

The collective rights theory is a relative newcomer to constitutional jurisprudence. It
arose solely during the twentieth century and grew popular among jurists, social
commentators, and some members of the organized American bar only during the
second half of the twentieth century. n17 That the theory ever breathed life at all is
owed primarily to an irresolute 1939 United States Supreme Court opinion notable
only for its lack of clarity.
In United States v. Miller, n18 the Supreme Court held that an indictment for
transporting a sawed-off shotgun in interstate commerce without the payment of
transfer taxes should not have been dismissed by the trial court on Second
Amendment grounds. This holding came in 1939, in the wake of President Roosevelt's
unsuccessful "court-packing" plan. n19 With this backdrop, Miller can be seen as part of
the "switch in time that saved nine," a capitulation by the Supreme Court to the
Roosevelt Administration. Only two years earlier, Roosevelt had angrily proposed to
put an end to the court's conservative tendencies by packing it with his allies after the
Court invalidated a string of President Roosevelt's New Deal acts. n20 In this
atmosphere, the Supreme Court was extremely reluctant to strike down F.D.R.'s 1934
National Firearms Act; instead, the Court upheld the Act, but only on "the narrowest
[*76] of grounds." n21
Because the Western District of Arkansas had dismissed the indictment of Jack Miller
and Frank Layton upon a taking of judicial notice that a short-barreled shotgun was a
military weapon, the Supreme Court reversed on the ground that judicial notice was in
error:
In the absence of any evidence tending to show that possession or use of a "shotgun
having a barrel of less than eighteen inches in length" at this time has some
reasonable relationship to the preservation or efficiency of a well regulated militia, we
cannot say that the Second Amendment guarantees the right to keep and bear such
an instrument. Certainly, it is not within judicial notice that this weapon is any part of
the ordinary military equipment or that its use could contribute to the common
defense. n22
While the Miller opinion provided a very broad depiction of the right to bear arms
under the Second Amendment, n23 its holding provided an opening for gun control
proponents to proclaim a victory over what had almost universally been seen as a
plenary constitutional impediment. Miller did, after all, find the Second Amendment to
be no per se impediment to a gun control statute. n24 [*77]
While the Miller court voiced no indication whatsoever that the Second Amendment
was unavailable as a defense to a prosecution of an individual defendant (or even to
Jack Miller), gun control advocates have found Miller to represent the idea that the
militia clause is the controlling element of the Second Amendment. It has remained
only for gun regulation advocates to paint the militia-nexus requirement of the
Amendment (under the apparent Miller rule) n25 as eternally unreachable. The
collective right interpretation -- i.e., the theory that the Second Amendment is no
obstacle at all to gun control legislation -- was only one step away. Thus, the
collective right theory was born -- illegitimately, it would seem -- in 1939.
During the sixty years since Miller, lower federal courts have taken the limited rule of
the Miller case (that the Second Amendment applies where some relationship to "a
well regulated militia" exists) and ran with it. The Fourth, Sixth, and Ninth Circuits
have openly embraced the collective right interpretation, n26 while the First, Second,

Third, Fifth, Seventh, Tenth, and Eleventh Circuits have all affirmed criminal
convictions for possessing or transacting in various firearms based upon
interpretations of the Miller holding that can best be described as injudicious. n27 The
Ninth Circuit went so far in adopting the collective right theory as to say that
"following Miller, "it is clear that the Second Amendment guarantees a collective
rather than an individual [*78] right.'" n28
In the sixty years following Miller, the Supreme Court has repeatedly declined to
clarify its interpretation of the Second Amendment. n29 Tens of thousands of Americans
have been prosecuted, convicted, and imprisoned for violating federal gun control
statutes. n30 Until 1999, federal district and circuit courts had never found any scenario
for which the collective right or militia-centric right to bear arms applied. n31 For
example, in Gillespie v. City of Indianapolis, n32 the Seventh Circuit held that even an
active-duty police officer on roll for Indiana militia service could not invoke the Second
Amendment to require his reinstatement to armed police service after he was
dismissed pursuant to federal gun regulations:
The link that the amendment draws between the ability "to keep and bear Arms' and
"a well regulated Militia' suggests that the right protected is limited, one that inures
not to the individual but to the people collectively, its reach extending so far as is
necessary to protect their common interest in protection by a militia. n33
In another recent case, the Fraternal Order of Police, an organization of police officers,
challenged a federal law that effectively disarmed some of their officers for
committing certain domestic violence misdemeanors. n34 The D.C. Circuit disposed of
the [*79] challenge, after rehearing, n35 by proclaiming that the Fraternal Order of
Police had "presented no evidence on the matter at all" and therefore never indicated
"how restrictions on [the militia service of domestic violence misdemeanants] would
have a material impact on the militia." n36 Thus, even a collective body of state officers
was denied standing as "the People" of the Second Amendment.
Gillespie and Fraternal Order of Police show that what passes for modern Second
Amendment jurisprudence allows courts to move the goal post perpetually, lest
anyone or anything claim a right to bear arms under the Amendment. The Second
Amendment is, thus, more than just, as Brannon P. Denning asserts, a constitutional
"dead letter." n37 Under the ever-metamorphasizing collective right or "governmentalways-wins" interpretation, it is an intangible, a whiff of smoke that never solidifies
into a palpable mass, a shimmering mirage that dissipates whenever approached.
Meanwhile, Congress has legislated as if the Second Amendment offers no barrier to
its actions at all. In fact, it has enacted increasingly stringent regulations governing
the sale, shipment, and possession of firearms. n38 Until 1999, none of these intrusions
upon the right to keep and bear arms had ever been struck down by a federal court
on Second Amendment grounds. n39
In 1999, a lone federal judge changed this. The decision of United States District
Judge Sam R. Cummings in United States v. Emerson, n40 now being reviewed by the
United States Fifth Circuit [*80] Court of Appeals, n41 represents the first time in sixty
years that a federal court has applied the Second Amendment to strike down a federal
firearm statute. n42 Cummings, a federal judge sitting in the Northern District of Texas,
found that the Second Amendment barred the government from prosecuting a person
for possessing a firearm while under a domestic violence restraining order. n43 The
decision, though based on straightforward reasoning, "shocked the legal world." n44

While the ultimate outcome of the Emerson case remains unclear pending appeal, the
case has already brought substantial repercussions to America's gun control debate. If
affirmed, the case is likely to be considered by the Supreme Court because it will set
the Fifth Circuit Court of Appeals at odds with virtually every other federal circuit. n45
"Perhaps hundreds of laws will be in danger of being struck down." n46
The briefs filed in the Fifth Circuit by the government in Emerson stop short of
proclaiming that the Second Amendment preserves a collective right. Instead, they
assert the "government-always-wins" interpretation of the Second Amendment coined
by Professor Nelson Lund. n47 They argue that the Supreme Court in Miller laid down a
test -- the "reasonable relationship" test -- and that Judge Cummings failed to apply
this test. n48 According to this interpretation of Miller, any possession of a firearm must
be reasonably related to the preservation or efficiency of the militia before such
possession will be constitutionally protected. n49
But the evidentiary burden required by Miller appears to be a nominal one, consisting
of "any evidence" of a relationship between a person's firearm possession and the
militia. n50 Only "in the absence [*81] of any evidence" of such a relationship may a
court conclude that firearm possession is not constitutionally protected. n51 As Judge
Cummings himself wrote, "It is difficult to interpret Miller as rendering the Second
Amendment meaningless as a control on Congress." n52 While the post-Miller case law
has been overwhelmingly disrespectful of the right to bear arms, it cannot be said that
it followed Miller with precision. n53 Indeed, "there is some confusion among the courts
. . . as to whether the Supreme Court in Miller was in fact laying down a general rule
at all" n54 rather [*82] than reviewing the record as to the sufficiency of evidence
required for the taking of judicial notice. n55
The Emerson case portends the death of the collective right theory. It hits the
collective right theory where it hurts the theory most -- case law. For decades, gun
control advocates have shrugged off the Second Amendment by claiming the case law
does not support an individual right to bear arms. n56 That such statements are
exaggerations of the case law has not deadened the force of such assertions. n57
Emerson poses the threat of crashing through the [*83] logjam of case law and
compelling the Supreme Court to address the meaning of the Second Amendment for
the first time in three generations.
II. Academics Cast Aspersions on the Collective Theory
The predilection of federal courts to "look the other way" when Second Amendment
issues are raised n58 has had a stunning result -overwhelming objections by those legal
scholars who have examined the subject. In response to court cases that have
recognized the collective right doctrine as the law, dozens of academics have become
sufficiently disgruntled to compose law review articles that, with varying degrees of
outrage, have exposed the fledgling collective right doctrine as essentially a fraud on
the human intellect. n59
While the academic debate is lively, it is anything but even-sided. Legal scholarship
concerning the original intent and purpose of the Second Amendment is so
overwhelmingly in favor of the individual right interpretation that the individual
interpretation is now generally considered the "Standard Model" of the Amendment's
[*84] meaning. n60 The academics who defend the thrashing of the Second
Amendment in the courts do so on public policy grounds, citing modern homicide
rates, changing times, and the increasingly frightening nature of individual resistance

to perceived tyranny. n61 Such defenders, when alluding to the Framers' intent, do so
in a way that is vague and improvisational rather than clear. n62 Collective right
theorists who have delved deeply into the history of the Amendment (and there have
not been many) either have been dissuaded from publicly proclaiming the theory as
their own or have used the historical record as a canvas upon which to paint an
elaborate caricature of the Founders' cultural and legalistic worldview.
Collective right proponents point to statements made by Framers who expressed the
now-cliched "fear of standing armies" -- of which there are many statements on
record. n63 This "fear of standing armies" is said to be the justification for the
Amendment's empowerment of state militias, which would presumably act as an
armed deterrent to the standing army's tyrannical propensities (even though such
state militias -- like the professional military -are simultaneously regulated (in part)
by the same entity, Congress and the President). n64 To the extent that the Second
Amendment empowers citizens collectively to deter the potential danger posed by
standing armies, Standard Model proponents do not quibble in any way with this
collective right supposition.
But there were many other statements made concerning arms and militias during the
1780s. n65 In order to operate to the exclusion of an individual right, the collective
right doctrine seemingly requires the utter absence of documentary evidence that the
Founders considered the Amendment as a protection of the right of individuals. Yet
rarely is a collective right scholar brazen enough to [*85] assert that such evidence
is nonexistent. n66 The collective right argument instead depends upon the
suppression, or at least the avoidance, of ratification era statements that described
the right to keep and bear arms as a fundamental individual right. n67 Increasingly
dogged research has shown that the historical record is relatively rich with statements
by both the primary Founders n68 (those who served as delegates to the ratifying
conventions) and the secondary Founders n69 (those who contributed ideas, editorials,
or writings about the Constitution in public forums) expressing the viewpoint that
keeping arms was a fundamental individual right and that the Second Amendment
was designed to protect that right. n70
Such statements were made by both Federalists n71 (those who supported a stronger
national government) and Anti-Federalists n72 [*86] (those who sought a weaker and
more limited national government and who generally opposed the Constitution unless
it included a bill of rights), both before n73 and after n74 the ratification of the Bill of
Rights. As the scholarship on the Second Amendment has probed more and more
deeply into the Framers' intent, the collective right position has been progressively
undermined. n75 The Founders wrote eloquently that the militia was the whole people,
n76
including farmers, n77 mechanics, n78 laborers, n79 and woodsmen, n80 and that it was
every man's duty to arm himself for militia duty if the government failed to provide
him with arms. n81 That disarmament of citizens by [*87] the government was
contemplated n82 and that the absence in the pre-amendment constitution of an
express protection of the right to keep arms was troubling to members of the public
cannot be denied. n83 It is noteworthy that Federalist defenders of the pre-amendment
constitution offered the natural right to bear arms as the reason that no bill of rights
was needed. n84 Others wrote that the right to bear arms was a protection for other
freedoms such as those of speech and religion. n85
If the Framers had intended the Second Amendment to secure [*88] only a
collective right and not an individual right, they picked a poor set of words to convey
their intent. For that matter, if they had designed the Amendment to secure to the

states their right to form militias, they should have used different phraseology. They
could have easily substituted "the states" or "the militia" for the phrase "the people,"
for example. n86 The first United States Senate, upon returning to Philadelphia in the
summer of 1789 to draft a Bill of Rights, rejected one proposal to add the words "for
the common defense" after "keep and bear Arms," and thus passed the Amendment
with no such limitation. n87
As the collective right position has retreated from reliance on the Framers' intent, its
proponents have switched to more crafty historical arguments. They see government
control in every Founder's reference to the individual right to bear arms and take
pains to place every such expression into the "context" of government supervision. n88
In one recent article, published along with a triumvirate of articles praising its "fresh
insights into the intellectual and social context of the Second Amendment," n89
historian Saul Cornell claims to offer evidence that the Founders understood the right
to bear arms to be conditioned upon permission from the state. n90 Specifically, Cornell
cites the Pennsylvania "Test Acts" of the 1770s for the proposition that many Framers
"believed that one could exclude large numbers of individuals from the right of gun
ownership." n91
The Test Acts were passed in the heat of wartime in 1777 and 1778 as British General
Howe threatened to invade and take Pennsylvania. n92 They required loyalty oaths for
voting, holding [*89] public office, and serving on juries, to weed out "persons
disaffected to the liberty and independence of this state," (loyalists to the British
Crown). n93 These Test Acts, according to Cornell, prove that only citizens who were
willing to swear an oath to the state could claim the right to bear arms. n94 "Gun
ownership in Pennsylvania was thus predicated on a rejection of the very right of
armed resistance posited by the Standard Model." n95 Cornell states that "perhaps as
much as forty percent of the citizenry" were stripped of "many essential rights" n96 by
the Acts (a reviewer extrapolated from this misleading statement that the Acts "had
the ultimate effect of disarming as much as 40 percent of the citizenry"). n97 Although
Cornell criticizes Standard Modelers for omitting discussion of the Test Acts, and for
failing to consult two specific historical works (one of them a 1942 book on local
history, the other a published dissertation), n98 nothing in the works Cornell cites
mentions a single case where the right to bear arms was legally trumped by the Test
Acts in any court of law. n99
III. The Test Acts -- Infringement on the Right to Bear Arms?
Cornell downplays the wartime context of the Test Acts as an explanation for their
intrusion upon civil liberties n100 even though such intrusions are hardly unique for
governments in wartime. n101 The Acts, however, can hardly be understood outside
their wartime context. n102 Nor does Cornell reconcile the impact of the Acts on [*90]
holding public office, voting, or transferring real estate with the protections for such
rights that are found in the Bill of Rights. Reconciliation, however, is exceedingly
simple when considering the setting for the Test Acts.
The Test Acts were enacted by the ultra-patriotic Pennsylvania Assembly while the
Commonwealth's independence was just days old and being contested by military
force. The Acts declared that all voters in the fall elections would be required to take
an oath to uphold the new government. n103 Large numbers of Pennsylvanians refused
the oath because either they remained loyal to Britain or objected to the structure of
the new Pennsylvania Constitution. n104 The British invaded and occupied Philadelphia
(both the state capital and the fledgling nation's capital) on September 23, 1777.

Congress fled in haste to Baltimore
fled to the side of Britain. n106

n105

as many locals deserted the Patriots' cause and

With a pressing need for both men and arms to fight in the Revolution, the Patriots
enacted further legislation ordering all men aged sixteen to fifty under arms (except
conscientious objectors who paid fines). n107 The Assembly dropped the oath
requirement for those who would take positions in the militia, but enacted further Test
Acts requiring voters to swear an oath renouncing fidelity to King George III, pledging
allegiance to Pennsylvania, and promising to bring traitorous conspiracies against the
United States to the attention of local justices of the peace. n108 "When arms were
needed for the militia to repel invasion, they were seized from those who had not
taken the oath." n109
Cornell's thesis (that the Test Acts show the Founders' willingness to violate the right
to bear arms -- and thus the normalcy of such violations in the ratification era) is
undermined by a reading of the sources Cornell cites for his proposition. Although the
Pennsylvania Assembly suspended habeas corpus and [*91] granted sweeping
powers to Patriot officials to confiscate property and arrest suspected spies and
traitors, such officials were far more respectful of the right of individuals to possess
private arms than was the invading British army, which disarmed the population of
Philadelphia during its occupation. n110 Even the right to put on theatrical
entertainment was curtailed in the atmosphere of Pennsylvania's war for survival -yet Cornell draws no correlation to the meaning of the First Amendment. n111
Nor is the record clear that disarmament of the disloyal was in any way general. When
a patriotic mob descended upon the home of a Tory-friendly author, the author
"armed himself and defied the assailants" until they dispersed. n112 In October 1779,
when patriotic fervor ran so hot that radical Patriots laid plans to seize the wives and
children of Pennsylvania Tories who had gone over to the enemy and to ship them to
New York, a patriotic mob formed at the home of wealthy conservative James Wilson
to accost Wilson and others who were perceived as sympathetic to the Tories. n113 The
mob came accompanied by a militia and two cannons, but were met by Wilson and
others who "awaited with arms." n114 Several persons were killed or wounded when the
militia-mob broke into Wilson's home; order was not restored until Commonwealth
President Reed and a horse troop galloped to the scene and arrested the militiamen.
n115
The incident shows that the Pennsylvania Test Laws -- contrary to the Cornell
thesis -- were not broad-scale gun control acts and that many guns were kept by
opponents of the Pennsylvania government.
IV. The Scholarship of Collective Right Theorists
The collective right theory will die because even its foremost proponents do not claim
the theory as their own. n116 Instead, they [*92] write only that "the courts" believe
in the theory. n117 In turn, those courts that have provided their rationales for adopting
the collective right theory have cited either (erroneously) to the Miller case, n118 or to
scholars who do not themselves faithfully subscribe to the theory. For example, the
Court of Appeals for the Ninth Circuit recently denied a Second Amendment challenge
by citing Keith Ehrman and Dennis Henigan as authorities for the collective right
theory while simultaneously ignoring a much larger number of Standard Model
scholars. n119 But Ehrman and Henigan -- though strong opponents of a broad
individual right to bear arms -- stop short of adopting the collective right theory as
their own; n120 instead, they state that "the courts repeatedly [have held] that the right
guaranteed by the second amendment sic is not an individual right, but rather a

"collective' right."

n121

Collective right proponents take pains to paint the Constitution in "living" terms -emphasizing the changing nature of the document or the outdated nature of private
arms ownership. n122 Ehrman and Henigan join other anti-Standard Modelers in
painting the history of the Second Amendment in vague terms that suggest that the
Amendment was designed to operate only as prescribed by sanction of government.
Law professor Carl T. Bogus, arguably the most prominent Second Amendment
scholar who opposes the Standard Model, has offered a variety of arguments to
reconcile the collective right theory with the historical record refuting it. Bogus
suggests that much of the public dialogue surrounding the Constitution's ratification,
including the statements of both Federalists and Anti-Federalists, and even the
Federalist Papers, [*93] was disingenuous. n123 Thus, the Founders' statements
regarding the Second Amendment were an elaborate code. They masked hidden
political maneuvering, compromises supportive of slavery, and an elaborate
conspiracy of silence. n124
Bogus suggests that the Framers plotted in secret to lay the Second Amendment into
the Bill of Rights in encrypted form as a slavery provision, and posits that the
Amendment's meaning can be discerned, not from recorded history, but from what
went unrecorded during ratification of the Amendment. "The story of the Second
Amendment . . . is a tale of political struggle, strategy, and intrigue . . . which has
been hidden because neither Madison nor those he was attempting to outmaneuver
politically, laid their motives on the table." n125 Bogus alleges that the Second
Amendment's "hidden history" reveals it to have been part of the slavery compromise.
n126
In addition, Bogus argues that the Richmond Convention in June 1788 was
punctuated by unexpressed fears that the proposed federal government would
attempt to destroy the slave system. n127 As a result, according to Bogus, the laterenacted Second Amendment was an avenue for Southerners and Anti-Federalists, who
had lost out in the overall design of the Constitution, to assert a buffer provision
against the military power of the federal government. n128
Unfortunately for this line of reasoning, a secret or "hidden" history is neither binding
nor helpful in interpreting a constitutional provision. Nor is it nearly as clear, as Bogus
suggests, that slavery supporters cowed at stating their support openly during the
ratification debates. n129 The Constitution does, after all, contain slavery provisions that
were expressed (and thus "unhidden") in the [*94] text -- albeit in stifled wording.
n130
While these slavery provisions may contain "inscrutable language that the people
could not readily understand," n131 they nonetheless were understood by people of the
Founders' era as slavery provisions. Bogus's own writings yield scant primary evidence
(which would be needed to take his argument on its face) of either any similar
understanding regarding the Second Amendment or any secret correspondence
among slavery supporters evidencing the notion that the Second Amendment was
intended to enable slave states to obstruct the federal government should abolitionists
ever gain control of it.
Equally controversial is the approach taken by Michael Bellesiles, a history professor
at Emory University who has contributed much to the collective right argument. n132
Bellesiles has mined the historical record for evidence that the Founders were gun
controllers and found what seems at first impression to be hard evidence in favor of
such a proposition. n133 After scrutinizing Bellesiles's examples, however, one must
conclude that they consist largely of colonial measures enacted during community
conflicts or emergencies (such as when arms and powder shortages required strict

limits on firing of guns required for communal defense), n134 regulations pertaining to
arms purchased and provided (and thus owned) by authorities for use in community
activities, n135 or statutes applicable only to slaves, freed slaves, indentured servants or
Indians n136 -- hardly surprising in light of the historical [*95] non-universality of
constitutional protections in the eighteenth and nineteenth centuries (religious,
speech, electoral, property, and other rights were likewise denied to such groups).
Bellesiles has also studied eighteenth century probate records and concluded that
rates of firearm ownership were much lower than popular perceptions would suggest - perhaps as low as fourteen percent. n137 Bellesiles's study, however, did not count
firearms transferred outside probate, which may have been substantial in number. n138
The research and insights of Bogus, Bellesiles, Cornell, and others may provide
assistance, but do not establish that the Founders viewed arms possession by the
common citizen as subject to the graces of the state. At most, these historical insights
establish that the Second Amendment protects a collective right to join in armed
association on behalf of the state as well as protecting an individual right to possess
private arms. While these scholars' writings are thought provoking, they do very little
to refute or explain the writings of ratification contemporaries evidencing the view
that the Second Amendment preserved an individual right to keep and bear arms
without leave from any government.
The published article written by the leading Pennsylvania Federalist, Tench Coxe, just
days after Madison's introduction of the Bill of Rights -- and during the consideration
of and debate on the Bill of Rights -- is probably the best single piece of evidence of
the Second Amendment's meaning to the Founders and the Founding Generation. n139
The article described and praised each of the proposed rights. Regarding Madison's
provision that later became the Second Amendment, Coxe wrote that:
As civil rulers, not having their duty to the people, duly before [*96] them, may
attempt to tyrannize, and as the military forces which shall be occasionally raised to
defend our country, might pervert their power to the injury of their fellow-citizens, the
people are confirmed by the next article in their right to keep and bear their private
arms. n140
His article appeared in one of the most prominent newspapers in Philadelphia -- the
very city where the First Congress met to ratify the Bill of Rights. In fact, it appeared
during the same period when Madison's proposed Bill of Rights was under
consideration. Further bolstering the authoritative credibility of this single piece of
evidence, Coxe actually sent a copy of the article to Madison himself, who
congratulated and thanked Coxe for "the co-operation of your pen." n141
Bogus, Bellesiles and their comrades are now among a rather isolated group of
scholars -- and even they have, for the most part, retreated from solidly backing the
collective theory as an exclusive proposition. n142 The vast majority of recent
scholarship has pointed out that for all of its allure among today's bar and bench, the
collective right theory is, for the most part, an outlaw notion, baseless in terms of
known history. n143 The statements, letters, and publications of the Founders and the
Founding Generation are so replete with evidence that the right to have arms was
considered an individual right secured to each citizen, that no single law review article
could possibly restate such a record. n144 [*97]
V. The Struggle for Ratification
The Constitution was hammered out at the Constitutional Convention in Philadelphia

between May and September 1787. Its drafters met on the second floor of the
Philadelphia Statehouse (now known as Independence Hall) with windows shut,
sentries posted below, and delegates sworn to strict silence. n145 The States had
chosen seventy-four delegates, nineteen of whom refused to attend, leaving only fiftyfive. n146 Most were cosmopolitan and personally anxious for a stronger national
government; the American countryside was grossly underrepresented. n147 Before the
end of the Convention, fourteen delegates left, leaving forty-one, three of whom
refused to sign. n148 Thus, nearly half refused to attend, left, or did not sign. n149 The
document that was circulated for ratification in the winter of 1787-1788 came largely
with the onus that it was a Federalist statement (i.e., that it was being promoted by
the advocates of a more centralized government).
Opponents of this constitution cited to a number of objectionable aspects of it. In
particular, the document provided no express limitations on the powers of the national
government and did not enumerate a list of natural rights that the government could
not infringe, such as freedom of the press, freedom from unreasonable search and
seizure, and freedom of religion. The right to bear arms was occasionally, if not
always, listed among these rights. n150
The document also contained provisions for federal military power that greatly
concerned much of the reading public. It empowered Congress to employ a
professional, or standing, army and allowed for the organizing, arming, and
disciplining by Congress of civilian militia units when such units were called up to
serve the national government. Those suspicious of centralized [*98] authority were
relentless in their criticism of these provisions. n151 They argued that the provisions
would allow the national legislature to order local militias into theaters of war far from
home, to virtually enslave militiamen by keeping them in service for extended periods
and under total control, and to discipline militiamen arbitrarily or inhumanely. n152
There were also fears that the provision granting Congress the power to arm the
militias would allow Congress to let the militias atrophy by arming them inadequately,
or by not arming them at all. n153
In each state where ratification was at issue, Federalists and Anti-Federalists battled
over these military provisions. It is from these debates over the propriety of a
standing army that collective right proponents draw each and every one of the quips,
quotes, and anecdotes that they use as evidence that the Second Amendment right to
bear arms was intended to be reserved solely to the states -- a proposition that was
stated nowhere in the debates in question. n154 While collective right proponents admit
to their readers that there was no recorded debate over the right to bear arms during
the ratification controversy, n155 they insist that these debates over the structure of the
United States military are authoritative as to the meaning of the Second Amendment.
Even the occasional concession that there was no debate over the personal right to
bear arms during ratification is somewhat deceptive. n156 A more realistic statement
would be that no "debate" [*99] over the issue was joined because all parties
agreed. There were, in fact, a variety of unchallenged statements made in the public
forum advancing the proposition that bearing arms was a fundamental, natural, and
individual right of American citizens. There was no debate over the mutual
understanding that the militia was the whole people, n157 that the people enjoyed a
right to keep and bear arms, and that no special sanction was needed for the keeping
of personal arms. No militia-centric view of the right to bear arms was contemplated
by either those who supported or those who opposed ratification.

As the proposed constitution made its way around the circuit of states, its attackers
gained momentum. n158 A sizeable percentage of delegates indicated they would
support ratification only if a declaration or bill of rights were amended into it. n159 It
soon became evident that the Constitution would not be ratified unless assurances
were given that a bill of rights with agreeable terms would soon be attached upon the
document's successful return to [*100] Philadelphia. n160
The final result of the ratification conventions was an utter failure for those who had
sought to remove the national standing army provisions from the text of the
Constitution. n161 The document we now know as the Constitution was formally ratified
by a recalcitrant Rhode Island on May 29, 1790. After this final ratification, the work
of drafting a bill of rights began in earnest.
It was not necessary to prepare a bill of rights from scratch, however. More than a
dozen lists of rights were offered by various writers throughout the debates on the
Constitution. n162 Indeed, many existing state constitutions already contained bills of
rights. n163 Many such bills of rights either contained a right to keep arms that would be
difficult to construe as anything but individual and/or defined [*101] the militia as
essentially all adult males. n164 The Pennsylvania Statehouse was already well suited
for the consideration of such proposals, having been the site of ratification of a state
constitution in 1776 that recognized the arms right for both personal and state
defense, n165 as well as having been the scene of introduction for one of the first
proposed national bills of rights at the original ratification convention in 1787. n166 That
proposed bill of rights, known as the Pennsylvania Minority Bill of Rights, included two
separate clauses that are relevant to this discussion. The first clause was intended to
eliminate or limit the standing army provisions of the Constitution; the other clause
was intended to secure eternal acknowledgment of the right to keep and bear arms
"for defense of themselves and their own state, or the United States, or for the
purpose of killing game; and no law shall be passed for disarming the people or any of
them, unless for crimes committed, or real danger of public injury from individuals . .
." n167
The final version of the Second Amendment was a composite of several such armsright provisions. n168 It is noteworthy that the ratifiers (actually U.S. Senators by that
time) conformed to the gist of the latter of the two Pennsylvania Minority provisions
but jettisoned the gist of the former (although recognizing the "necessity of a wellregulated militia" to "the security of a free state"). The ten amendments ratified in
1789 were said to secure private rights, and not to alter in any manner the structure
of government that had been laid out in the 1787 Constitution. n169 [*102] James
Madison, the so-called Father of the Constitution, wrote in his personal notes that the
amendments he had drafted "relate 1st to private rights" n170 and would hopefully
"quiet the fears of many by supplying those further guards for private rights." n171
Madison's statement is important because it establishes that the ratifiers did not
intend for the Second Amendment to alter in any manner the standing army
provisions or the national militia powers of Congress.
VI. The Collective Right Theory's Unworkability
Whether the collective right theory dies peacefully due to its continuing abatement in
the halls of academia, or by quick judicial stroke in the halls of the judiciary (either in
the Emerson case or some other controversy), will be determined by how far the
theory's adherents are willing to follow their own logic. Collective theory adherents
never offer even a hypothetical enactment, either state or federal, that would qualify

for invalidation under the Second Amendment, nor even a single hypothetical action
that might constitute an "infringement." Indeed, for all of their repetition of the "right
of the states to form militias," collective proponents have never conceded that any
federal gun control measure, either now in existence or conceivably enacted in the
near future, might place that objective in danger.
Yet the modern, combined burden of federal gun control legislation exacts a mighty
toll on any State's ability to "regulate" its "militia." At present, if a State governor
were to call up his State's militia for immediate action, he would contend with
immense federal interdiction obstructing his decision. His pool of militiamen could be
limited to federally approved personnel, precluding all who have felony or domestic
violence convictions, dishonorable discharges from the United States military, drug
addiction or mental illness problems, or questionable citizenship. n172 The arms of his
units could be limited to federally approved firearms designed solely for nonassaultive purposes (or at least non-assaultive appearances). n173 Those militiamen
who must acquire [*103] or upgrade their personal arms would also find themselves
denied immediate purchases at gun stores, pending federally mandated background
checks and waiting periods. n174 To be sure, collective right advocates would hardly
appreciate the obvious result of a challenge by a state attorney general on grounds
that federal law is infringing on that state's ability to "regulate" its militias. Under the
collective right theory, however, such a challenge would, by necessary implication,
require the invalidation of all infringing federal gun statutes. n175
Perhaps the primary reason why the collective right theory cannot survive lies in the
theory's glaring inconsistencies with the Constitution itself. At least three provisions of
Article I appear inconsistent with the collective right interpretation of the Second
Amendment. n176 Article I grants Congress the power to "provide for calling forth the
Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions,"
n177
and to "provide for organizing, arming, and disciplining, the Militia," n178 and
requires that no state [*104] shall, "without the Consent of Congress, keep Troops,
or Ships of War in time of Peace." n179
Under a states' right or collective right interpretation of the Second Amendment, each
of these three constitutional provisions would seem to "infringe" on a state's right to
regulate its militias. n180 For that matter, the National Guard system that exists today
would be unconstitutional. n181 Because "consent of Congress" is required for a state to
keep troops or warships in peacetime, as Article I requires, the militias' alleged check
on federal tyranny seems grossly intruded upon, if not null and void, from the
beginning.
Collective right theorists occasionally argue that the modern National Guard -composed of paid full-time and part-time troops drawn from the respective states and
answerable in part to the state governors -- constitute the militia (and therefore, "the
people") of the Second Amendment. n182 Following this assertion even further,
collective right theorists claim that any law that does not infringe on the power of
state governments to equip National Guard units will withstand scrutiny under the
Second Amendment. n183 Yet the notion that "the people" of the Second Amendment
are the modern National Guard seems fantastically ill-fitting in the context of the
debates of the late eighteenth century. n184 [*105]
The National Guard is, by law, a component of the national military under the
command of the commander-in-chief and subject to the budgetary constraints
provided by Congress. Today's National Guard units do not even meet the basic

constitutional requirements for a "militia." For example, the National Guard is hired,
paid, trained, and organized by the leaders of the United States military. It is
irrefragable that the Founders would view today's National Guard -- a force consisting
entirely of professional, full-time or part-time troops -- as standing army units. n185
The collective right theory also flies in the face of fundamental principles of the United
States Constitution, the founding of the United States, and the Bill of Rights. Unlike
the Articles of Confederation, that recognized the States as its fundamental
organizational unit, the United States Constitution does not build upon state
legislatures and does not rely upon state governments. The Constitution was ratified
by conventions of citizens rather than by state legislatures, in large part because of
the Founders' fears that if put before state legislatures, it would have been killed. n186
Nevertheless, collective right theorists portray the Second Amendment as little more
than a specific-issue version of the Tenth Amendment. Why then do not the same
arguments which disempower the Tenth Amendment into a mere "truism" apply to
empower the Second Amendment to preclude the federal government from enacting
gun control legislation? n187 [*106]
If "people" means government, the Second Amendment would protect no one from
governmental power. It would mean that the Founding Generation fought a bloody
eight-year war, gaining through violence their independence from the most heavily
armed government in the world, only to grant their governments the right to bear
arms. It must be remembered that the placement of a Bill of Rights into the
Constitution was a herculean feat that seems difficult to reconcile with the notion that
it secured a meaningless nullity. n188 Yet the collective right theory would essentially
enshrine a nullity, for the right of state militias to exist was implicitly recognized even
in the pre-amendment text of the Constitution. n189 As Joyce Lee Malcolm has pointed
out, it seems redundant to specify that members of a militia had a right to be armed.
n190
"A militia could scarcely function otherwise." n191
Yet another immense problem with the logic of the collective theory is that it would
have been laughably redundant at the time of the country's Founding. The states at
the time of the Founding could have easily crushed the minuscule federal government.
n192
The very notion that any state government could ever be stripped of its power to
arm its own officers is, to this day, outrageous. n193 [*107]
VII. Insurrection Theory
Some of the most twisted rhetoric surrounding the right to bear arms concerns the
notion that the arms right is a check on one's own government. Collective right
proponents derisively refer to this notion as "insurrectionist theory" and suggest that
there is something irrational or repulsive about it. n194 They attack the Standard Model
by claiming that the right to bear arms without government sanction constitutes "rival
sovereignty" and "denies the consent to be governed." n195 The belief of the Framers
that an armed citizenry was needed to prevent governmental tyranny seems
incomprehensible to modern "elite decision-makers" n196 who see unregulated gun
ownership as an anachronism and a "blot upon civilization." n197
Collective proponents assert that democratic institutions alone are sufficient protection
against tyranny. n198 Such "bulwarks against oppression" as free speech, a free press,
the right to elect leaders, and an independent judiciary are said to provide all the
protection required, with no need ever to resort to the right to bear arms in revolt. n199
Indeed, the private right of arms possession, according to at least one collective right
proponent, threatens the "rational policymaking in a representative democracy" such

as the United States.
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This faith in the benevolence and supremacy of government was by no means shared
by the Founding Generation. n201 A cursory review of the dialogue that occurred
regarding the Constitution in the late eighteenth century reveals that the modern
claim that no right of insurrection against tyranny was contemplated by the Framers
when they adopted the Bill of Rights is a farce. n202 The Founders were themselves
insurrectionists n203 who hardly viewed the government they had created as beyond
criticism or attack. n204 Indeed, had it not been for the Founders' use of independent,
totally unsanctioned, and legally forbidden militias, n205 bearing forbidden private arms
and engaged in actual insurrection, the United States of America would not exist
today. n206
The ratification debates show that as Anti-Federalist detractors of the Constitution
called for a bill of rights, Federalist supporters of the Constitution argued that no bill
of rights was needed [*109] because the public would always possess the means to
overthrow the government if it became despotic. n207 In response to such
reassurances, critics of the unamended Constitution objected that they had had
enough fighting in the war and would rather have explicit guarantees in writing. n208
Others threatened that armed revolt would be on the horizon immediately after
ratification so long as no concrete guarantee of the people's individual rights existed.
n209
That the Second Amendment and the other nine amendments were intended to
placate those who possessed such sentiments -- and therefore recognize the
supremacy of the citizen over government -- cannot be reasonably denied.
Although critics may cite evidence that widespread arms ownership among the
citizenry may lead to instances of annoyance for rulers, such arms ownership has
done much to restrain governments from tyrannical conduct over the course of world
[*110] history. n210 Yet disorder is not the only potential result of wide-scale arms
ownership; millions of firearms have been used throughout American history for
hunting, sports, and personal defense. n211 By contrast, the idea of arms rights vesting
solely in the state governments presupposes that their sole purpose is to act against
the federal power -- in the manner of the Confederate States of America in 1861. n212
Conclusion
The collective right theory of the Second Amendment -- which contends that the
Framers set forth the Second Amendment right to bear arms as a states-rights
provision and not as protection for an individual right -- has been all but orphaned by
the legal academy. Scholarly defenders of the theory now express their support in
philosophical, conditional, and provisional -- rather than purely historical -- terms.
Only within the halls of the federal courts -- where the theory was born in the midtwentieth century -- has the theory managed to survive and thrive. As the twenty-first
century begins, the theory has become increasingly difficult to justify in court
opinions. It seems virtually certain that the theory's days as a legitimate
jurisprudential doctrine are numbered.
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e.g., Wills, supra note 61, at 256-60.
n141 Madison to Coxe, June 24, 1789, reprinted in Origin, supra note 65, at 673, 674.

n142 See supra notes 88-90 and accompanying text. The third and most celebrated of
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clauses lack independent force." Id.
n164 Id.
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only action likely to be found violative of the Second Amendment is, "perhaps, federal
confiscation of weapons in state militia armories -- disarming the state police or the
state National Guard units."). "It is not the individual's right to keep and bear arms
that the Second Amendment protects; it is the militia's right. And it is not any militia
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went on to say that even if the federal army became something of a tyrant, the
American people would easily defeat it because they were permitted to have arms.
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that "it is proved by all experience [that suspicious jealousy of those in power] is
essentially necessary for the preservation of freedom.").
n202 Indeed, the prospective bill of rights proposed by a sizeable body at the Virginia
Convention included, in its third declaration, a statement that "the doctrine of
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time of the Founding viewed the new government as far less legitimate than is now
believed. Indeed, a sizeable percentage of the American population was opposed to
the Constitution originally. See Patrick Henry, Debates before the Virginia Convention,
June 24, 1788, reprinted in Origin, supra note 65, at 452 (stating "I believe it to be a
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royal governor, and arose, "in part, as a defense force against the regular militia").
"The cry for independent militias, composed of citizens who would keep their own
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want of a declaration of rights, I think they would soon satisfy themselves that the
objection has no weight . . . .
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can hurt him; and innocent they certainly will pronounce him, if the supposed law he
resisted was an act of usurpation.
Origin, supra note 65, at 229-30. See also the paraphrased words of Mr. Sedgwick on
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be disposed to . . . deprive the people of their liberties. But in case, say they, they
should make such attempts, the people may, and will rise to arms and prevent it; in
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