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Stai. 53 H. 8. c. 30. f. 2. made perpetual, 2 &
3. E. 6. ¢. 32. Vide §tar. 18 Eliz. c. 14. [ 3.
Warrants of attorney are to be filed of the
term wherein any exigens is awarded, demurrer
or iffue joined, or judgment entered which
fhall et happen, and to be filed upon or before
the effoin-day of every Tiinily term, and with-
in one and twenty days afrer the end of every
other term. Rule Hil 1, & 15 Car, 2
Every plaintifi’s attorney, who fhall profecute
any caule to 1iflue, fhall, upo: the delivery of
the ._opv of luch iffue, receive o1 the defendant’s
attorney the iee for filing his warrant therein,
and 10 ch the defendant’s atternev {hall refufe
to pay lor the fame, the plaintiff s attorney may
fign Lis judgment in like cafe, as if the defen-
dant’s : zttorney had refufed to pay for the copy
of the iflue, or the entry of his plea, and the
pla.n.ﬂr s attorney fhail nle as well the defen-
= Ve dant’s os tne plaintiff’s warrant of attorney (a).

P...'.Lilu s at- EI?- 2 A/ W] 3 sz'-' 2.

“"-},' gti'E-
railv files the defendznts warrant of attorney at the fame time he files the
aintis ‘s warrant, and cn the fame piece of parchment, and in the fol-
fowing form:

fazlmas term in the twenty-eighth year of the reign of King George
d .

iddizex. A B. putteth in his place 7 J+ L. his attorney againft C. D.
¢. gent. ina plea of trefpafs on the cale.
;-.s;.-:..slf’f;}x. C. D. late of, {¢. gent. putteth in his piace R. 7. his at-
4. B. 1n the piea aforefaid.
[fthe endant be cefcribed in the pleadings with an alias 4i2, or the
;‘;tr_*r" or cefecdant be zn executor or adminitrator, he muft be named
n the warrar: of attorrey in the fame manner exallly as in the pleadings.
he pziere of the 2a&ion muft be exprei’" ied in the warrant, according as
tfr ecefe fhall be, as thos: In a pila of delt 5 In a plea of trefpafs ; Ir a
ca s irilpals on s cate s In a plea of trefpals ard eeciment i_if farm, In
S imefef an nd afeulty In @ plea of trifpafs affault and imprifonanent.
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The plaintiff ’s attorney in any aétion or fuit

thall file his warrant of attorney with the pro-
per officer the {ame term he declares, and the
attorney for the defendant fhall file his warrant
of attorney as aforefaid the fame term he ap-
pears, under the penalties infliCted upon attor-
nies by any former law for default of filing
their warrants of attorney. Stst. 4 & ¢ June.

Great inconveniences having happened by
atrornies negle@ing to file their warrants of at-
torney, by which judgments have been reverfed,
and plaintifts loft their debts, it is ordered
therefore that no judgment whatfoever (except
final judgment upon poffeas, writs cf inquiry
and nom pros’) thall be figned by any of the
prothonotaries, unlefs the {tamp of the clerk of
the warrants be impreffed on the paper whereon
fuch judgment is to be figned, whereby it may
appear the warrants of attorney are duly filed.

Rule M. 5 Geo. 2.

N O T E S

1. Warrant of attorney amended after error
brought and certiorari returned, by entering it
aebt inftead of cafe;, and if the adverfe party
does not proceed in error, cofts to be paid him.
Rep. aind Caf. of Praii. in C. P. 44. Prafi. Reg.
i C. P. 2.

2. Leave to file warrant of attorney after er-
ror brought, denied. Praff. Reg.in C. P. 197.
Rep. and Caf. of Pra&. in C. P. 37. Note; it
was for want of filing plaintiff °s warrant of at-
torney .Jbid.

2. In ejeftment warrant of attorney amended
aiter error brought. Rep. and Cef. of Praél. in
¢ P

| O 4 Notice

199



200 The prefent Prattice of the

Notice of trial.

2.eoicipeice R 1 O TICE of trial at the fittings in Lo#-
of triaken oath don and Middl:fex.] If defendant lives
made of want guizhin 10 miles of Leitden, there muft he eight
¢ neuce o iz s davs notice of trial given exclufive of the day
gi.f;f:: of notice.—If absve 40 miles from London,
cameto trizl, fourteen days exclufre of the day whereon the

Rz 3. 1254 notice 1s given.  Rule M. 1654,
J 2t

N O T E &

. Eicht days notice or trial to defendant’s
gmt or ar defendant’s chambers in Clifford’s
Iuin, (defendant being an attorney) was held
sufficient, tho “he had an houfe above 40 miles
from Londen. M. 19 Geo. 1. Nicholfon v, Col-
ff_;?;;:, Pz Res. in C. P. 387.

. Defendant lived abore 40 miles from Lon-
d_,,, , but wasin town when arrefted, and for nine
days after notice of trial, but went away before
the trial grout affidavit. Verdiet fetafide for want
of fourteen days notice. E. 5 Geo. 2. White-
bead v. Dincly Goedzere, Praft. Reg.inC. P. 387.

- Rep. an Cﬂf of Pract.in C. P. 72. 8. C. and per
Cur’:  The general rule of notice fhall not be
altered upon a defendant’s coming to London
for a tew days. Jid.

2. Fourteen days notice of trial muft be given,
defendam then living in Ireland 3 tho’ plalntlﬁ'
infifted that defendant had no fettled habitation,

vas in town three months lodging at a bagpio,

cho’ he 15 sw agbroad. Verdlrft fet afide for
w13t of lourteen davs norlce M. 8 Geo. 2.

Gﬁ?’j
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Gorman v. Boyle, Efg; Prafl. Reg. in C. P. 388,
—Rep. and Ceof. of Praét. in C. P. 111. S. C.
and per Cur’: 1f the defendant’s habitation e forty
miles from London, he muft have 14 days notice
of trial, let him live where he will; per Cur’.
Ibid.~—1 Barnes's Notes 213. S. C,

4. Notice of trial to defendant when his at-
torney is known is bad ; but when the attorney is
not known, netice may be given to defendant.
Hil. 4 Geo. 2. Higgins v. Steward, Praff. Reg.
7in C. P.276, 396. If defendant’s attorney can-
not be found, the notice of trial ought to be
civen to the defendant himfelf, or left at his
houle. Hil. 5 Geo. 2. White v. Edwards, Prad.
Reg, in C. P. 126.—All notices, where the
party hath a known attorney, muft be given
to that attorney, or his agent, and not to
the party. himfelf. Per Cur’: M. 16 Geo. o.
2 Barnes’s Notes 240.——But quere, where
neither the attorney nor party can be found,
if the court on application will not order
that notice in the office thall be good? I think
they will.—The way to find out where an at-
torney lives, as expected by the court, is to in-
quire at the office of the filazer of the county,
or at the feal-office, or of the prothonotary.
Vide Prafi. Reg. in C. P. 276.

On the back of the iffue you generally give
notice of the trial thus:

Mr.—
A K E notice of trial in this caufe for the
fitting after this prefent Michaelmas term
at Guildball, London.
Your humble fervant,
R. S.
Dated, &, attorney for the
| | plaintiff.
Notice
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Notice of trial at the affizes.] Of trials in
the country there muft be eight days notice gi-

ven exclufive of the day of notice. Rule M.

1652.—But now altered by the following {ta-
tute to ten days at leaft.

By Stat. 14 Geo. 2. ¢. 17. [ 4. no caufe what-
{focver fhall be tried at Niff prius before any
:udge or juftice of affize or Niff prius, or at the
fittings in Londsn or Weftminfler, where the de-
iendant refides alove 10 miles from the faid city
vefpectively, unlefs notice of trial in writing has
been given a7 [eaff ten days before {uch intended
trial.

Notz 3 this a¢t does not alter the above rule
of /. 1654. for fourteen days notice of trial in
Loinden or Middlefex, when the defendant lives

abeve 40 miles from Londor, as will appear by
the following cafe.

Defendant lived above 20 miles from Londos,
and plaintiff proceeded to trial at fitting there,
upon 10 days notice ; no defence was made, and
defendant infifting, that he was intituled to four-
teen days notice of trial, moved to fet afide the

erdiCt, and had a rule to thew caufe which was
made ablolute, By the 47 14 Geo. 2. nocaufe
1s to be tried 1n Loudon ot WWeftminfler, unlefs
notice In writing be given af leaff ten days
before {uch intended trial. Before this a& four-
teen daysnotice was the fettled practice, and unlefs
neceffitated, the court will not be bound by an
act made to take away a benefit from defen-
dants. The practice or law of the court cannot
be taken away but by negative words, 7. e. there
thall be no more than ten days notice.—Four-
teen days notice notwithftanding this act ftill ne-
ceflary.  Hil. 15 Geo. 2. Bogler v. Jenkiig
o Baiites’s Notes 238, | |

Notice
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Notice of trial on an old iflue.] If an iffue
be joined above a year in any cafe, then one
term’s notice to be given of the trial. Rale
M. 1654. feit. 21.—In all cafes in which there
have been no proceedings for four terms exclu-
five of the term in which the laft proceeding
was had, the party who defires to proceed
again fhall give a term’s notice to the other of
fuch proceeding, fuch notice to be given before
the effoin-day of the fifth or other fubfequent
term. A judge’s fummons, if an order be made
thercon, fhall not be deemed a proceeding, but

a notice of trial, tho’ afterwards countermanded, T which
{hall be deemed a proceeding within this rule (). (a) In whic

cafe common
R”Zﬁ E- 13 GE’Q. 2 notice 15 on]x

neceflary.

N O T L.

1. In the cafe of Coates v. Hommond, E. 13
Geo. 2. the queftion was, whether a whole
term’s nouice of trial fhould be given where
there have been no proceedings for three terms,
The praclice appearing to be doubtful, was the
occafion of making the above rule of E. 13
Geo. 2. Vide Prafi. Reg. in C. P. 392.

2. Notice of trial on an old iffue was given to
the attorney in the country, and not to the
agent in town. Per Cu’: The notice on this
old iflue is well delivered to the attorncy in the
country; for it may be given either to the at-
torney ot agent; but where notice of trial is
oiven on the iffue-book, 1t muilt be given to the
agent, becaufe the ilfue can be delivered no
where but in town. Notices of trials and counter-
mands ; notices of executing writs of inquiry and
countermands, may be given either to the attor-

ney
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Notice of trial
1a thecoastry.

Notice of tnal
by continu-

ance.
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ney in the country, or to the agent in town.
But of thofe things which are to be done only
712 towir, notice muft be to the agent. And all
notices, where the party bath a known attorney,
muft be given to that attorney, or his agent,
and not to the party himfelf. There has been
no determination of this court, that notice of
trial in the country is bad, tho’ it hath been {o
underftood.  Mountfiepben v. Templer, M. 7
Gezo. Attorneys 1n the country are to take
no notices but of trial, inquiries, and their
countermands.. E. 6 Ges. 2. Countermand
of notice of trial may be given either in town
or country. [Vide p. 208. Note 6.]

After plea pleaded, proceedings had
ftayed 7biee years, and then plaintiff delivered
an iffue, and afterwards gave fourteen days no-
tice of trial. (7’ made the rule abfolute to fet
ofide the verdict, for want of a term’s notice
of his intent to proceed, by the party proceed-
ing, purfuant to the general rule. E. 13 Gev. 2.
M. 17 Geo, 2. Blackimore v. Swith, 2 Barnes's
Noics 242.

4. Notey the general rule E. 13 Geo. 2. ex-
tends only to the party’s intent to proceed, not to
motions to end proceedings. 2 Barnes’s Notes 244.

New notice of trial.] If plaintiff gives no-
tice of trial for the affizes, and do not bring the
trial on, he cannot try it without wew notice,
as before, unlefs by confent, or rule of court.
Rule M. 1654, [ 21.

But in Londsn or Middlefex, it plaintiff gives
notice of trial for one fitting and he is not rea-
dy, he may give notice defore that fitting that
he will try 1t the next fitting. Saime rule and [ef.
This 1s cailea notice of trial by continuance.

NOTES.
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N OT E S

1. Plaintiff cannot consinme his notice of trial
a {econd time, 7. e. he can give fbort notice of
trial but once, but if the f#// time be given by
the notice of continuance, the word continuance
will not vitiate the notice, but plaintiff cannot
countermand and continue in the {fame notice.

2. Continuing notice of trial from one fitting
to another is like fbort notice, and notice cannot be
continued above once, much lefs from the laft fit-
ting to the next term, which is above eight
days. It is all one whether the plaintiff fays,
“ I give you . notice,”” or I continue my no-
“tice. Provided there be full eight days. 7.

6 & v Geo. 2. Boyce v. Twift and others. Pradi.
Reg. n C. P. 396.

Notice of trial before iffue joined.] Hereto-
fore where the plaintiff in pleading concluded
ad patriam, he could not give notice of trial till
the defendant had joined iffue, which he was
not obliged to do ull a four days rule for that
purpofe was expired. But now in all cafes
where the plaintifi in pleading concludes ad pa-
triam (to the country) defendant’s attorney may
annex notice of trial upon the back of fuch
pleadings, whether the fame be delivered to
the defendant’s attorney, or left in the office,
and fuch notice fhall be as good as if iffue had
been joined. Rule T. 2 Geo. 1.

And if he docs not join 1ffue before the rule
is out, then after judgment obtained defendant’s
attorney fhall be obliged to accept of notice of
exccuting a writ of inquiry from the numethat the

NOLICE
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notice of trial was given on the back of the
pleadings. Ruzle IIl. 6 Geo. 1.

Short notice of trial.] Where the plaintiff
may give {hort notice of trial, as where the
defendan has had time given him to plead
on taking thort notice of trial, the plaintff
muft give him as much time as he can,

N O T E.

Two days notice is {ufficient where defen-
dant confents to take fhort notice of trial,

tho” in a country caufe. E. 3 Geo. 2. Hood v.
.D;’TJL Prafi. R"g in C. P. 390

Notice for trial by previfo.] .If the plaintiff
cives notice for a trial, and proceeds not, the
defendant may take it by provifs, according to
law, but then he muft give the fame notice of
trial as the plaintiff fhould have done if he had
proceeded to trial.  F7de Rule M. 1654. [ 21.

In Loudsn or Middlefex, if no warning for
a trial, then the defendant not to take it by pro-
21fp to try 1t the fame term, but afterwards he

may take it by proz ’fo according to law, giving
proper notice.  Sawe ritk.

N OTE S

1. The defendant {hall not try by prevify till
there be a lachzs () in the plaintilf, except in
cafes where the defendart is as a plaintiff, as
in 7eplevin, probibiticn, gz are impedit, which are
to have refuiis, confiliatics, and writ to the bi-

?
ﬂ?gpq 2 l&'...{'\. J....l
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2. Defendant may try the caufe by provifo
upon one default being made the next term af-

ter iffue joined, and nezd not wait till a full
term has intervened after iffue joined. E. 7
Geo. 2. Williams V. Fones, Rep. and Caf. of
Praél. in C. P. 101.—Prafl. Reg. in C. P. 397.
S. C. 1 Barnes's Notes 211. S. C.

3. On trial by provifo defendant muft give
fourteen days notice of trial, if the plaintiff
would have been bound to give the fame. M.
9 Geo. 2. Swale, an attorney, v. Leaver, Praii.
Reg. in C. P. 388. Rep. and Cof. of Prafl. in
C. P. 124. 5. C.—1 Barnes’s Notes 214. S. C.

Countermand of notice of trial.

Ountermand of notice of trial to be deliver-

ed in writing at lealt {ix days before the
mtended trial. §faz. 14 Geo. 2. ¢. 17. Unlefs at
the fittings in London or Middlefex, and defen-
dant lives within 40 miles, then two days be-

tore the fitting for which notice of trial was gi-
ven is {ufficient.

N OTE S

1. Notice of trial may be countermanded
after the record is made a remanet. M. 4 Geo.
2. Powey v. Walkery Prafi. Reg. in C. P. 393.

2. Plaintif gave notice of trial for the firft
fitting within term, then gave notice that he
countermanded the notice of trial for the firlt

fitting, and continued it for the fecond fitting.
Defendant made no defence at the trial, and

plaintiff had a verdict, but fet afide 5 for per Cur?
Plaintift cannot countermand and continue in the

{ame
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fame notice, for they are contradittions. Hil. 1y
Geo. 3. Swith v. Hough, Prafl. Reg. in C. P.
304. —-Rep aid Cﬂf@fpfdﬁ i C. P. I..].6 S. C.
1 Barnes’s Notes 220. S, C,
2. No notice or countermand to be given on
a Sunday, Rep. aind Caf. of Prait. in C. P. 15—
But Sunday intervening before the countermand,
and the day of the intended trial, to be account-
ed as any other day.
. Notice of trial for the fittings in Londos
for the Monda ay, countermanded on the Satur-
day, good. AL 14 Geo. 2. Stafford v. Thoinp/on

(::z, Praz Pr(‘LI Ré"i’. 771 C P 393 2 B(’HIE'JJ' Nﬁft?&' 237
Rez. inC. P. S, C, fs.y: the commifiion-day of the affizes (4)
39: L’”“me Was Ma;zja* and notice of trial was counter-

i for

L:r:.:".?r:. regular.

z. Countermand given in due time in Londor
of & Devonfiive caule held good. M. 2 Geo. 2.
Gerry v. Sklton, Rep. and Caf. of Pradi. in C. P.
48. And {o 1t was faid to have been fettled in -
a caufe lad in 2orkfbire between Shipley v. Swee-
1177, 7. 13 Geo. 1. lbid. 4q.
6. Aftion laid in Cormwall. Cur’ declared
(2% 72 2. that all notices of trial muft be given in town (a),
2 =% but countermands may be given either in town
o or country. 7. S & g Geo. 2. Guadright v.
Hoblyn, 1a ¢jellinenty, Rep. and Caf. of Prafl. in
C.P.120. 1 Barness Note 215. S. C.—2 Baries’s
Notes 239. Tafiburn v. Hovelock, M. 16 Geo. 2.
Countr'*m'and of notice of trial may be given
either in town or country 3 per Cur—Cites E. 6
Geo. 2.
7. Cofts to be taxed unlefs notice of trial be
courtermanded 1n time. Rules HzZ 14 & 15

Car. 2. Rul: 3. and M. 3 Geo, 1.
Brief
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Brief,

T HE brief for counfel muft contain a true

abftralt of all the pleadings; a ftate of the
cafe ; the proofs neceffary to be made; and what
is fuppofed will be objécted by the adverfe party,
with aniwergto thofe objeétions. |

' Record of nifi prius.

F pafling record of #iff prius.] The tecord
of #ifi prius for a trial muft be engrofied (¢) (2) Every re:
on parchment ftamped with a double half cord of nif
ctown.—The iffue or an incipitur thereof muft #72% % be

. . L engrofled 1n &
be entered  on a roll (#) which you have from faié Iegiblel

the proper prothonotary’s office. , charafter, and

T L ' fo entered on
the roll. 'The beginning of every pleading to be with 4 #2dv line, and the
firft word in a greater charatter than the reft; and in il actions that-have
diverfe narrs, (i. €. counts) notice thereof muft be given by figures in the
margin of fuch record of #iff prius, and all records of ziff prius that fhall
be engroffed in this court, are to be of the exa&® breadth of the rolls of
this court, and not broader or leffer. Rule 1. 29 Gar. 2. (6) The pro-
thbnotdties dre not to fign any records of #iff prius, till the fame or an inci-
pitur thereof. be entered upon the rall. Rales M. 1654. E. 5 W, & M.
And all iffues are to be entered of the term they are joined, Rules B 5
W, & M—Hil 11 Ge. 1,

When the #ifi prius vecord 1s prepared; carry
it-and the iffue roll to the prothonetary who
will mark the record and roll. Pay 15. and for en-
tering iffue 2s. a count, or if fpecial 84. per theet.
File warrants of attorney with the clerk of the war-

rants (¢), or carry them with the record to the {) No recerd
| of #nifi prius

to be figned or fealed, unlefs firft ftamped by the clerk of the warrants, that i

may appear that the warrants of attorney are duly filed, Rule Hil. 289 3 Fa. 2,

Yor. L P il
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#ifi privs office, and the clerk of the juratas will
examine and fee that the jurata 1s rightly enter-
ed. Pay at fittings 1 5. at afflizes 6 4. and then
deliver the warrants of attorney (if not already
filed) and the record to the clerk of the trea-

(2, Thecierk gy hi rft three fheets, an
ctin€ :r:afury Ul (é)s pay mm-z.J. for farft thre ts, and

will sakethe 4 4- for every other fheer, and 2 s 2d. for the

%e for the  1eal.—If three weeks after term 2 5, more for a

warrants of _]’le oe’s warsant (8) * i
S

altorney, bat

this is a matter of favoor. {2} Records of niff prius for trial of iflues at the
affizes, o be figned by the proper prothonatary, and figned and fealed by
tne clerk of the treafury within the fpacé of three weeks after every iffiable

term, and £ot afterwards without a f2ccia/ warrant to be obtained for that
parpofe. Raule 7. 29 Car. 2,

There is but one placita in the record of #if
#rins, unlefs it be an o/d iffue, or, on the death
or change of the Chief Juftice, but after the plea
it is ufual to leave a blank before the jurata for

another placita in cafe the caufe is not tried at
the affizes intended.

N OTUE S

. Amendment of a record by firiking out

th'“ entry of a view, denied, there being nozhmg,
to amend by.

2. After verdi&s, record of #iff prins and writs
of hadeas copora jurat,’ being loft by Mr. Facomb
the late affociate, Rule for defendant and Facomb
to fhew caule why new records and writs fhould
not be made out acreeable to the old, and ver-
di¢ts returned according to the finding- of the
jury, made abfoiute, no caufe being thewn to
the contrary. 7. 27 & 28 Geo. 2. Laffiter v.

Har-
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Harvey, Supplement o 2 wol. Barnes's Nates
54.

g. The jurata was thus; ¢ The jurors, &,
are refpited here until from the day of Eqffer in
“ fifteen days, unlefs; £€9¢.”” whereas it fhould have
been on Wednefday next after fifteén days from
the day of Eaffer ; but ordered to be amended.
Ch. Juft. The entry of the juraia is the entry of
the clerk of the juratas; and this is his inadverten-
cy, and may be amerided. Feortefcue ] Cane v,
MasfhinC. B. E. 7 Geo. 2. 'The venire facias was
amended by making it returhable on a particular
return day inftead of a general return day, and

if it may be amended in the vemre; it certainly

may be in a jurata. Reeve J. The juratg is the
award of the court; this 1s a miitake of the
clerk in entering it; as it is vzizm clerici it may
be amended. 7. 7 & 8 Geo. 2. Walthoe v.
Hdr}‘{ﬁm, an attorney, Prall. Reg. in C. P.
22.———Rep. and Caf. of Pralt. s (. P. 101
>, C.

- Pa The

A
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The form of a record of nifi prius,

Copk2,

pizzletore-  Plegs ¢ Weltmindter sefore Sir John Willes Knt.,
mEMOST WAL gud bis companions, juftices of our Lord the
u}:“m: ' ieb,._ King of the bench, of term in the

E,;e oberved,  year of the reign of our Sovereign Lord George
is wrote but  jpe fecond, by the grace of God of Great Bri-
cnce except 2n, kFrance and Ireland king, defender of the

on the diazs £z,
or charge of a J'g"b’ &c.

cihief, oronan Roll

o1d racosd, In

which _Fﬁfﬂf Midalefex, D. late of, &¢. Efg; was at-
yeawmieale- o wit . tached to anfwer E. F. of a plea
cone PRSI OF trefpafs on the cafe, and wh the faid
ard then the  OF treipals on the cafe, and waereupon the fai
jaram. igep. £. F. by 7. P. his attorney complaineth, that
21c. whereas, {5c. [to the end of the iffue and award

of wemire.]

J #aia. Middizfex, HE jury between E. F. plaintiff,
to wit. and C. D. late of, (5c. Efg; in a
plea (2) of trelpals on the cafe, are refpited here
N until on the morrow of the Holy Trinity (b),
(@ 530 ' unlefs Sir Fobn Iilles Knt. the King’s Chief
E;!.;a 1z Juftice of the Bench here affigned by virtue of
Rirg arlurjuff- the ftatute 1n that cafe made and provided, fhall
b cetairing tee firft come, on the—day of———1¢),
mfjfE"f ““¢ at IVefwinfler in the great hall of pleas there,
'ﬁ) The rerarn COMmonly called /Peffininfter Hall, in the county
of the bakeas OF Middlefex (d), for default of jurors becaufe

corpara jarats- pone came ; 1 herefore let the fheriff have the bo-
rzrz, and

which fhould be the hext return after the day of ¢ial. () The day of the
fitings. (d) If in Londom, {ay, At the Guildhall of the city of London

G; ¢ r:g,f.?::f.

dies
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dies of the feveral perfons mentioned in the pa-
nel annexed to the writ of habeas corpora jura-
torum, and be it known that the juftices here in
court in this {fame term delivered a writ there-
upon to the deputy of the fheriff of the county
aforefaid, to be executed in due form of law, &e.

Jurata where the trial is to be had at the
affizes.

Effex, " HE jury between 4. B. plaintiff,

to wit. B and C. D. late of, &Jc. gent. in a

plea of trefpafs on the cafe, is refpited here un-

til the morrow of Al Souls, unlefs the King’s

Juftices affigned to the take affizes in the county

aforefaid, by form of the ftatute in that cafe made _
and provided, fhall come before on-——(z) in

the (E)unty aforefaid, for default of the jurors, t(}fe);rm]:s iiz
becaufe none came; Therefore, &c. (a5 before.) to be held.

A nifi prius record i ejeciment,

Cooke.
Pleas at Weltminfter, .

Roll

Mz'dd!eﬁx,c D. late of the parith of S¢. Fobn
to wit. » the Baptiff in the precinét of

the Savoy in the Strand in the county aforefaid,
efq; was attached to aniwer 4. B. gent. of
a plea, wherefore with force and arms, five
chambers and one kitchen with the appurte-
nances in the precinct of the Savey aforefaid, in
the Strand in the county aforefaid, which E. F;

P3 SGH
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efg; and G. H. gent. to the aforefaid 4. did

demife for a term which 1s not yet paft, he the
{aid C. entered, and the faid 4. from his farm
aforefaid ejected, and other enormities to him
did, to the great damage of him the faid 4.
and againit his prefent Majefty’s peace; and
v'her:*upon the {aid 4. by his attor-
ney complaineth, that whereas the aforefaid Z.
F.and G. H. the day of in the  year
of his prefent hhicﬁy’s reign, at the parith of

t. Cleinent Deaies in the county aforefaid, did
demlie unto him the faid 4. the tenements afore-
{aid with the appurtenances; To bave and 10

boli the tenements aforefaid with the appurte-
nances, £5¢c. as in the declavation lo the end.

Plea; - And the faid C. D. by his attorney
cometh and defendeth the force and injury by
the aforefaid 4. againft him charged, when, &,
and faith, that he is not guilty of the trefpafs
and ejeftment aforefaid, in fuch manner and form
as the {aid .4. hath agamﬁ: him above com-
plained ; and of this he puts himfelf upon the

o country ; apd the aforefaid 4. doth the like,

Ferirz 2ward- €20 Therefore the fheriff is commanded to

o caule to come here in, e, [the return] twelve
cood, &¢. by whom, &¢. and who ne:ther,
Ee. to recognize whether the faid C. D.

ouilty of the premlf" es, as the faid A B. above

complaineth ; becaufe as well the faid 4. as the
iaid C. between whom the contention thereupon

.5, have put themielves upon their country.

Jurata @ eectment,

Middlz e, ! E"HE jury between 4. B. plain-
to wit. tuff, and €. D. late of the pa-
rith of St Feon the Bapiiff in the precinct of
| e
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the Savoy in the Strand in the county aforefaid,
efq; in a plea of trefpafs and ejectment of the

farm, is relpited here until, {Fc. unlefs Sir Fobn
Willes Knt. Chief Juftice of our Lord the King

of the bench here, afligned by form of the fta-
tute in that cafe made and provided, on Tuef-
day the—day of —at Weftininfter in the great hall
of pleas there, commonly called Weftminfier
Hell, in the faid county, fhall firft come for the
default of the jury, becaufe none came; There-
fore let the fheriff have the bodies of the feve-
ral perfons mentioned if the panel to the writ
of babeas corpora juratorum annexed; and be it L¢ feiendum;
known that the juftices thereupon here in court
in the fame term delivered a writ to the deputy
of the fheriff of the county aforefaid, to be exe-
cuted according to due form of law, £¢.

Venire facias.

UY ablank at a ftationer’s, fill it up, get
it figned by the prothonotary, then fealed
and returned by the under-fheniff, or his deputy.

Stamps 2s. figning 1s. 44. fecal 7d. To
the fheriff for return 25 or 25 64, When

you have this writ returned by the fheriff, you

carry it with a panel annexed to the petty bag-
office in the Rolls yard, where they are filed, and

the clerk of the jury will make out the bab.
corp. or difir.

N O T-E S

1. Motion to arreft judgment for a defect in
the award of the wemre, which was in Englifb,

P4 and
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and followed the old Latii Form, twelve, and [3
forib, for ducdecim, &¢. and fo on. Upon fhew-
ing caufe the court were of opinion that the
venire was awarded well, the intent of the par-
lisment being to tranflate no more into Englifh
than was before in Latin 3 but being told the fame
queftion was depending in B. R. Cur’ enlarged
the rule tll next term. Hil. 6 Ges. 2. Fray
v. Smith, 1 Barnes's Notes 160.—Praft. Reg. in
C. P. 214. Trayv. Smithy, E. 6 Ges. 2. S. C,
The venire facias need not be awarded at length,

2. A blank for the return of the venire in the
record not caufe for an arreft of judgment. It
is the conftant practice to leave a blank. The
award of the per. fa. 1s no part of the iffue,
and is amendable by the venire itfelf. Z. 12
Geo. 2. Bryan v. Sinith, 1 Barnes's Na‘te.f 249.

3. Venire fe. de nsvo awarded, where intire da-
mages, and part of the words not aionable.
E. 8 Geo. 2.~ Smithy an gttorney, v. Hayward,
Pratt. Reg. in C. P. 415.

4. Twenty-four jurors returned to the venire
fa. and forty-eight to the bab. corp.’ Defendant
made no defence at the trial. Verdi& for plain-
tiff, but fet afide without cofts, as being ex-
prefsly contrary to the exprefs words of the fta-
tute 3 Geo. 2. and to the reafon of the ftatute.
7. 11 & 12 Geo. 2. Penrice v. Fackfon, Prafi.
Reg. in C. P. 410.—1 Barnes’s Notes 347. S. C.
Rezp. and Caf. of Fraft. in C. P. 150, S. Co—
Iniperfect returns may be helped by the ftatute,
tut here the fault is matter of faét, Per Cur.
;21d.

- 5. Return of venire facips, if defective with-
in {tatutes of amendment. 7. 13 & 14 Geo. 2.
Fowke v. Horabin and others, 2 Baries's Notes 3.
; | B ‘ 6. Ver-
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6. Verdict fet afide, the venire being returnable
at a day fubfequent to the aflizes, for till after
the return of the wvenire, and default by jurors,
there could be no #ifi prius. The jury procefs
was returned properly. E. 23 Geo. 2. Woeden
v. Saunders, in ejellment, 2 Barnes’s Notes 37s.

7. Where feveral iflues joined, if enough 1s
found for the court to give judgment upon, no
venire facias de novo ought to iffue.  E. 24 Geo.
2. Bartlett v. Spooner, 2 Barnes's Notes 377.

8. On an altion upon the ftatute of hue and
cry, the venire was awarded de corpore com. alias
quam de bundred of Exminfier, and held to be
well, the flatute not being a penal law, but an
a&t made to give the party a fatisfaction for a
wrong done. M. 1 Geo. 2. Boyd qui tam v.
The bundred of Exminftery, Rep. and Caf. of Prafi.
in C. P. 38.

g. Every wenire for the trial of any iffue in
any action or information, upon any penal fta-
tute, thall be awarded of the body of the proper
county where fuch iffue is triable. Stat. 24 Geo.
2. ¢. 18,

Venire facias, vide p. 218.

Habeas corpora juratorum.

UY ablank (2s) fill it up, carry it with

the wenire and panel to the petty-bag
office, and the clerk will examine and fign
it, pay in London or Middlefex 2 s. at the affizes
15.9d. {eal 74. No precipe is made for the
office. If the caufe be not tried at the time
mentioned in the babeas corpora, make out a
new one; and if you carry the old one you fav;
15, 14

217
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15. 1d. The writs of diffringas or babeas corpora
muft be returned by the fheriff. — Note; where

an attorney is plamntiff or defendant, the writs

muft be returnable on a day certain, and not on
a general return.

N O T E

Motion to amend a bab. corp’. Thebab. corp.
was made returnable on Wednelday next after
eight days of the purification of the Bleffed Mary,
or before §ir Robert Eyre Knt. our Chief Juf-
tice of our court of Common Pleas, if on
Thurfday the 7th of Februry, &c. fhall firfk
come ; whereas the return fhould have been on
Wednef{day next after fifteen days from the day
of Eafter, unlefs Sir Robert Eyre Knt. {&F¢. on
Wedne{day the 13th day of Feé. thall firft come,
&e. Cur’ faid this was made good by the Staz,
5 Geo. 1. ¢. 13. Before this ftatute, a fault in

the babeas corpera was not amendable by the

ftatutes of jeofals, altho’ the not having a
babeas corpera was helped. 7.7 & 8 Geo. 2.

Walthoe v. Harrifon, an atiorney, Praét. Reg. in
C. P. 22.

A venire facias.

EORGE the {econd, &c. To the fhe-
rff of———greeting. We command you

tiat you caufe to come before our juftices at
IVeftintifler on the morrow, &¢. [the return)

twelve free and lawful men of the body of your
county, each of whom has ten pounds of lands,
tenements or rents by the year at leaft, by whom

the
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the truth of the matter may be better known,
and who are in no way a kin either to 4. B. the
plaintiff, or to C. D. late of, &c. or to E. F. late

of, £&9¢. (2) to make a certain jury of the coun- (a) If the de-
ty between the parties aforefaid, i# a plea of ta- tendant be de-

king and unjuftly detaining cattle (5), becaufe as ﬂ?:ﬁdaigﬂzi
well the {aid 4. B. and E. F. (the party who firff iz or as an
fakes the z:ﬂ'ue) as the faid C. D. between whom executor or an

the matter in variance is, put themfelves upon adminiftrator,

Y + . hemultbehere
that Jury ; and have there the names of the ju- "7 * "~

rors and this writ. Witnels Sir Fobn Willes Knt. pleadings.
at Weftminfler—day of—in the—year of our |
xeign,

Pacey.

If the defendant carries down the caufe to be
tried by provifo, the venire runs thus:

And have here the names of the jurors and
this writ ; provided always that if two writs fhall
thereupon come to you, that you fhall only re-

turn one of them to our faid juftices at Weftmin-
fter at the time aforefaid.

Habeas corpora Juratorum.

EORGE the fecond, &5c. To the fhe-

riff of——greeting. We command you
that you have before our juftices at Wefiminfier,
from

(b)) Take care to infert the caule of ation in the wenire as
¢the attion is, thus:

In a plea of debt.

In @ plea of trefpafs on the cafe.

In a plea of trefpafs and affanlt.

In a plea of trefpafs, affault and imprifonment.

In a plea of trefpafs and ejeltment of farm.
In a plea of breach of covenant.

in & plea of detaining goods or auritings.
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(a) The day from the day of Eaffer in fifteen days (4) or be=

n bank the  fore our juftices affigned to take the affizes in your
XY Iefarnt

- fer the trial. COUNtY, by force of the flatute in that cafe made
) and provided, if they fhall come before, on
(5} The day —the—day of—(%) at (¢} in your county, the

ihf;daﬁ_lw are bodies of the feveral perfons named in the panel
€.Q.

() The place annexed to this writ, jurors fummoned in our

wlese. court before our juftices at #Weflminfiery between
A. B. plaintiff, and C. D. late of, &¢. and E. F.
late, &c. of a plea of taking and unjuitly de-

(4) As the ac- taining cattle (d), to make that jury; and have

Hok 1. there this writ. Witnefs Sir Fobn Willes Kat.
at Weltminfler the——day of——in the=——
year of our reign.

Bulfivede.

Subpeena ad toftsficandum.
HUE fubpeno 1s made out by the attorney,

and {igned by the proper prothonotary ; no
note for the office. Duty, &e. 25. figning 1s.-

fealing 7 d.—Four witnefles may be in one fub-

pena, and each witnefs muft be {erved with a
() Some 2t-  ticket (e).
rornies ferve

each witnels with 2 copy of the fubtena itfelf.

N O T E

Rule for Rickard Fames to thew caufe, why

an attachment of contempt againft him fhould
not iffue for his not attending as a witnefs on

defendant’s part at laft Surry aflizes, purfuant to
fubpena ferved, and a {ufficient recompence ten-
der<d him, difcharged; it appearing, that, tho’

Richard
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Richard Fames was refident at Lambeth Marfb,
and the road from thence to Kingflon (where the
aflizes were held) extremely good, yet he was
very weak and infirm, 8o years old, and af-
flited with an afthma and dropfy. His apo-
thecary attended at Kingffon ready to make oath
(as now he did) that Richard Fames could not
attend the affizes without danger of his life.
The granting of attachments in thefe cafes is
purely at the difcretion of the court ; defendant
may come at Richard Fames’s evidence by ap-
plication here, to have him examined before a
- judge upon Interrogatories, or to the court of
Chancery, by bill to perpetuate his teftimony.
E. 27 Geo. 2. Stretch and wife v. Wheeler, Sup-
plement to 2 vol. Barnes’s Notes p. 6.

The form of a {ubpeena ad teftificandums

EORGE the fecond, &c. To 4. B. C.
D. E. F and G. H greeting. We com-
mand and firmly injoin you and each of you,
that laying all other matters afide, and notwith-
ftanding any excufe, you be in your proper per-

221

{fons before (*) our juftices at the affizes to be (2) The place

held at ~(4) in the county of-
next enfuing, to teftify and fpeak the truth in a

On ( &) where the

affizes are to
be held.

certain matter of controverly pending undeter- 4) The day
mined in our court before our juftices at /Zeff- when.

M-

(*) If the trial is to be had in Londsm, fay.—That (.

you be before Sir Fobn Willes Knt. our Chief Juftice of the

bench at Guildball, London, on [the day of the fitting] to
teftify, {'c.

If in M:‘ddlq/éx:, you fay, Befote Sir Fobn Willes Knt. our

Chief Jultice of the bench at Wefiminfler in the great hall of

pleas thete, called #efminfer Hall, 10 teftify, &'c.
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sminfiery between A. B, plaintiff, and C. D. late of
E. inthe {zid county of §. gent. defendant, in a

(a) As the ac- plea of trefpals {#); and this you are not to omit

{ion is.

under the penalty on each of you of one hun-
dred pounds. Witnels Si7 Fobn Willes, Knt,
at Weflininfteiry the day of n the
———0f our reign. |

Cooke.

Subpeena Zickets

My, —

Y virtue of a writ of fubpzna to you directs

ed, and herewith thewn unto you, you are
commanded perfenally to be and appear before
his Majefty’s juftices of affize [or the Chief Juf-
tice, as before directed, according as the cafe
1s] at [the place] on the day of
by of the clock in the noon
of the fame day, to teftify the truth, according
ro your knowledge, in a certain caufe now de-
pending, and there to be tried between 4. B.
plaintiff, and C. D. late of, &¢. gent. defen-
aant in 2 plea of trefpafs, [as the action is]
on the part of the plaintiff [or defendant, if
at bisifiaice the witnefs is {ubpoena’d] and here-
of you are not to fail, upon pain of one hun-
dred pounds. Dated the day- of ——
in the year of our Leid 1759, and in the——
year of the reign of our Sovereign Lord George
the {econd, King ot Great Britain, &c.

Plamtiff moved for a bab. corp. to bring two
priloners in the Fless, both charged in execu-
tion, to the fittings at Guildhall, to teftify in
tais cauie, upon an affidavit of their being mate-

riai
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rial witneffes, Rule to thew caufe why fuch
ba. corp. thould not be granted, or, why the wit-
nefles fhould not be examined upon interroga-
tories, and their depofitions read in evidence
at the trial ; and afterwards enlarged to fhew
caufe as before, (plaintiff indemnifying the war-
dens) but for want of the confent of defendants
and the warden, the rule was difcharged. Some-
times fuch writs of ba. corp. have been granted:
'The fingle point of law is, whether under fuch Aa.

corp. (the prifoners bemg in execution) the war-
den could not defend himfelf againft an altion

for an efcape ? The laft time this queﬁion was be-
fore all the judges, fever againit five were of opi-
iilon, that the 44. corp. would not excule the war-
den, but he would be liable to anfwer for an
efcape. Stiles’s Praff. Reg. 160, 283. Lord
Raymond 851, granted ad teftificandum apud le
Old Baily pro rege, without afhidavit, Pafch. 11
Ann. 3 Keble 51. The King againft Huggins,
at the O/d Baily, granted ad reftificandum pro rege,

~Geo. 2.—~M. 17 Geo. 2. Burays v. Shorter and
Satchwell, 2 Barnes’s Notes 178.

- On an athdavit that Mordeca: Dalineida a pri-
{oner in the Fleet, charged in execution, was a
material witnefs, defendant moved for an Aa.
corp. ad teftificandum, to bring him before Lord
Chief Juftice at the fittings after term. The
court declared it to be a very doubtful point
whether {uch an Aa. corp. would he a juftification
for the warden in an action of efcape, and there-
fore did not grant the writ; but by confenta rule
was made that the depofitions of Dalmeida, ta-
ken an Cbhancery, be read in evidence on the
trial at law. AL 19 Geo. 2. Francia v. Lumbroza

de Mattos €3 ux’, 2 Barnes's Notes 179,

Lutering

2273
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Entering caufes for trial,

N London or Middlefex.] Caules for trial at
I the fittings in London or Middlefex muft be
entered in the Marfbal’s book twe days at leaft

exclufize before the day of trial, or in default
thereof the Maijhal may enter a ae reciviatur.
Rulz E. 1 Jac. 2.

By notice fixed up in the offices, Hil §
Gee. 1. ue recipiaturs {hall be allowed to be en-
tered for the fittings of #ifi prius after every
term, unlefs the record of #iff prius and writs be
made up, and brought into court on or Jefore
the days and fitsings refpectively.

Entering fee in London or Middlefex 13 5. gd.
~iz. The Ch. Juit. 105 gd. Marfhal 25. Af-

fociate 1 5.

N OT E S

1. In Loudon and Middlefex, ne recipiaturs may
be entered after eight of the clock in the evening
the day next but one before the day of fitting.
T. 13 Geo. 1. Mary v, Amies, Rep. and Caf. of
Prai. in C. P. 37.—Ne recipiaturs may be en-
tered in London and Middlefex the evening next
but one before the day of fitting. 4 Geo. 2.

Itid. 60.

2. Cofts allowed for not going on to trial at
the fittings in Middlefex, tho’ the defendant had
entered a se recipiatur y and Cur’ {aid there is the
{ame reafon that the defendant fhould have his
cofts at the fittings in Londsn and Middlefex as at
the affizes, and it hath been conftantly allowed
at the affizes. M. .4 Geo. 2. Duel qui tam v, Stotw,

Prad.
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Praft. Reg. in C. P. 406.—Rep. and Caf. of
Pragt. in C. P. 60. S. C, The plaintiff thoyld

have entered his caule in due time. Per Cur.
Ibid.

Entering caufe for trial at the affizes.] The
writ and record to be entered together with the
Marfhal before the firft fitting of the court after
the commiffion day, except in the counties of
York and Norfolk, and there before firlt fitting
of the court on the fecond day after the com-
miflion day, and every caufe muft be tried in the
order it is entered in, unlefs the court orders
otherwife. Rule T.-10 & 11 Geo. 2. and Hil.
14 Geo. 2. By the twelve judges.

The fee for entering the caufe for trial at the
aflizes 15, 114. 8 4. 7wz the judge 65 84.
clerk of the aflizes 2 5. marfhal 2 5. cryer 14,

Spectal jury.

HE perfon or party; who fhall apply for
a fpecial jury, thall not only dear and pay
the fees for ftriking fuch jury, but fhall alfo pay
and difcharge all the expences occafioned by
the trial of the caufe by fuch fpecial jury, and
fhall not have any farther or other allowance for

the fame, upon taxation of cofts, than fuch per-_

fon or party would be intitled unto, in cafe
the caufe had been tried by a common jury,
unlefs the judge before whom the caufe is tried
fhall immediately after the trial, certify in open
court under his hand, upon the back of the re-
cord, that the fame was a caule proper to be
tried by a fpecial jury.~——And no perfon who
fhall {ferve upon a fpecial jury, or be returned,

Vor. L. Q {hall

225



226

The prefent Practice of the

fhall be allowed or take for ferving on any fuch
jury, more than the judge who tries the caufe
fhall think juft and reafonable, not exceeding

1/ 15 except in caules wherein a view hath
been directed. Stas. 24 Geo. 2. €. 18.

N OTE S

. After a common jury returned in Middle-

fez, and the caufe made a remanet by confent ;

at the {itting after haft term defendant moved
for a fpecial jury, offering to take notice of
tral for the fecond fitting within this term,
and obrtained a rule to thew caufe, which was
difcharged. Cu#’ faid this had been done be-
tween affizes and affizes, but that they would
not delay the plaintiff in this eafe without con-
fent.—Death,- or other accidents may- happen.

T. 16 Geo. 2. Crofs v. Skipwith, Bart. 2 Barunes's

Notes 355.

2. In this cafe it appearing that common jury
pror.:ﬁis had been 2 ardeds iflucd and returned,
and that the caufe ftood as a remanes in Lord
Chiet juftice’s paper; Car’ rciufed to grant a

fpecial jury. Tho in country caufes between af-
fizes and affizes, the prattice is otherwife. Hil.
24 GEG 2. Dﬁdﬁﬂ V. Sfﬁ"din. 17& d 3/6

\lonon for ip cial jury tuo late after Ve-

l"'q
ed and filed. 7. i3 C_-‘.? 14. Cffzrée V. Sbeppz’m’
é fz "83.

Tricls at bar.
N trials at bar, (which are to be moved
for,) the plaintiff’s attorney muft before

the ciloin- di..y of the term, in which the caufe
33
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15 appointed to be tried; give notice to the chief
prothonotary or his {econdary, of the day on
which fuch cavfe is to be tried, that the fame
may be put down in the: court-book; and in
cafe of neglect, then without motion and fpeci-
al direction of the courr; {uch caufe fhall not be
tried that termi  Rule Hil. o Anmn.

On trials at bar; the Lord Chief Juftice and
the other judges are to have copies of the iffues
in fucli caufes delivered to them four days be:
fore the time appomted for triali  Rule M. 3
Geo. 2.

N OTE S

1. Not ufual to grant a tiial 4t bir tlie fame
term in which the motion is made. Vide Rep.
and Caf. of Prai. in C: P. 66.

2. A trial at bar granted in an afion for cri-
minal converfation ‘with plaintiff’s wife; on de-
fendant’s affidavit of his. having twenty witnefles
toexamine, and damages laid at 50;000 /. plain-
tiff having liberty to examine a witne{s in an ill
ftate of health before a judge, in the mean, time
and defendant waiving his privilege of parlia-
ment. 7. 79 8 Geo. 2. Lord Hillfborough v Fef-
_feryes, Efg; 1 Barnes's Notes 320. Rep. and Caf.
of Prait. in C. P. 103..S. C.. Prafi. Reg. in
C.P.q11.

3. Trials at bar, where and for what reafon
granted or not, Vide 2 Barnes's Nates 351,
365, .

Q.o - Putting

OB
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Putiing off a trial.

%
] L,
4
“\l
Los |

: Nﬁ Ction to put off a trial muft be made
two days at leaft before the day of trial,

+ 4N (3

"

s

~%

N

!

*a

"y

% |

.105.  E. 7 Gzo. 2. Reberts v. Downes, an attorney,

3:
f?f’f: Rep. end Caf. of Prai. in C. P. 98.—Prafl.
“’f_pg n C. P.399. S. €. Fide 1 Baines’s Notes

7. -
130. S eienv. 331G,
C-rﬂ:z L:r.am
1152 12Ges. 2. 8. P. Prai#. Rez.in C. P. 400.5.C. and P. 1 Barnes’s
3..:.: 32q. 3. C. and P.fays, the motion was on Wednefcay to put off the caufe
for Thurfdav after eight days notice of trial, and held too late.~—1 Barzes's
l’k".s 226. Bournzv. Charci, T. 16 Ges. 2 S. P. for per Cur* thele motions
1t be mace at leaft #2s days before the day of trial.—Praé?. Rez. in C. P,
2co. Martindale v. Shipman, Hil. 12 Ges 2. Notice for trial on Thurfday 3
cefendant’s agent recened a letter by \Ianf’ay 5 Polt, that a material witr efs
was taken iil at Neottirzoam ; he gave nctice on the Tuelday, and moved on
che Wednelday that the trial might be putoff. Ruleto fthaw caufe. Cur’: It is
the pradlice of this coart that ro motions of this kind fhall be received unlefs
nzde two da.} : before the day appeinted for the trial, we cannot difpenfe with
i:, unlels jome extrasrdinary emergency makes it neceffary.  In this cafe
ca the defendans’s own fhewing, he might bave given notice on the Monday
a‘:e. the Poit came it, and moved it on the Tuefday. Rule difcharged. —
p.fzrrr;.. Aarzs 320, Robertsv. Lord Hillfbsrough, 7. 7 & 8 Ges. 2. Fune
-tk motlon to pm. cf the trial, which was to be the next day, de-
L ", 2s being too laze.  No rule.

U} y [% "l:l
"Uq.‘-:

». Notice of trial was given for Tuefday the
i;th of May, on Monday the 12th of May
mozicn was made to put of the trial. Defen-
dant had given notice to {et off a debt, and the
witnefs {worn to be abfent was matertal, as to
th"t matter onlv. Cui”* were of opinion that that

being 2 collatcral defence, and as no trial had
ﬂth...l"{) neen put off on that account, the rule to
fhew caue was difcharged, and Cui” declared
that for the future fuch motions ought to be
mnade at leaft two days before the trial.  E. 7
Geo. 2. Roberts v. Downes, an attorney, 1 Baines's

Notes 319. Pra, Reg.inC. P, 399, 3. If
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9. If it appears that a witnefs who is fworn If a witnefs
to be a material witnefs, went out of town or goes out of
abroad beyond the fea after the notice of tria] 1oV after no-

: . - ., tice of trial gi-
was given, the court will not put off the trial ven, trial not

for it, the defendant might have fubpanaed him to to be put
in time. | * off tho' motion
made in time.
9. 10 Geo. 2. Bowrne v. Chareh, 1 Barnes's Notes 326.

4. In Eafler term a motinn was made to
put off a trial vo Michaelnas term, but deniced,
as a thing never done, for with the fame reafon
it may be put off for ten terms, and at that rate
the plaintiff might be delayed for ever; but on
fhewing a precedent in a caufe between Dighton
v. Ellis, M 12 Geo. 1. (a) Borret, where a trial r5) pyog
was put off from Michaelmas to Eafler term, Reg. in C. P.
and the necefity of the cafe being urged, Cur’ 398.
eranted a rule to thew caufe this term, and now
a rule was granted to refpite the trial ull A:-
chaelinas term, but at the penl of paying cofts,
if defendant then defired further time. 7. 2 Geo.

2. Wiliiains v. French, Rep. and Caf. of Praff.
in C. P. 45. Pract. Reg. in C. P. 398.

5. A trial was put oft frem Egffer term tiil

Michaelmas, upon afthdavit that a materal wit-
nefs for defendant was gene to fea, and was
not expe@ed home ull Auguft, E. 8 Guo.
2. Stratford v. Marfball, 1 Barnes’s Notes 324.
Jut fays commen practice comtra.~—Rep. and
Caf. of Praft. ix C. P. 119. S.C. and P. Tho’
it was declared that the common practice was
only to put off trials from one term to another,
lbid.—Prad. Reg. in C. P. 399. 5. C.

6. Motion to put of a trial upon afhdavit of
{everal witnefles being wanting, who were {worn
to be material witnefles, as he (b) believes, but (6) Deponent,
denied, becaufe it is not {worn pefitrve that they

Q 3 Are
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are material, which is always required 5 for that
the court will not delay the plaintiff without

manitelt cavfe. AL 6 Geo. 1. Welberry v. Lifter,
.t-...-:-:ﬂ cnd Caf. of Praff.in C. P. 81.

. On motion to put off a trial, defendant
muﬁ mzke [the ufual] affidavit hlmfelf with-
out which the trial 1s never put off. Hil 7
Ges. 2. Price and another, v. IV arren, Rep. and
Caf. of Praéi. inC. P. 96.—Prall. Reg. 11 C. P.
2o1. Carter v. Uppington, M. 7 Geo. 2. A third
perlon made affidavit that he was acquainted
with the nature of the caufe, and that 4. B.
was a material witnels for defendant. Cur’ re-
fufed to put off the trial, becaufe the defendant
him{lf had not {wore that 4. B. was a material
witnefs.—1 Barnes’s Notes 318. S. C. {ays none
but the party himfelf can {wear to any perfon’s
being a material witnels.—2 Barues’s Notes 352,
Drzj V. C”u{/.;?rl’, T. 14 & 15 Geo. 2. Af’ﬁdawc
for putiing off 2 tria] for want of a material wit-
nefs, was made by a third perfon, and held good ;
for per Cur’ : There may be many cafes where

a third perfon can fwear another to be a mate-
nal witnefs, and the defendant himfelf cannot ;
as where a factor fells goods for his prmmpal,
and employs a porter to deliver them, the fac-
tor knows the porter to be a material witnefs,
but the principal does not. The court took
obj=Ction to the affidavit \which runs thus:
Toat A. B. and C. D. are waterial witneffes for
dcfendant in this caufe, without whofe evidence de-
fendeint coniot ff’ﬁpy proceed 16 trialy as defendant
is advifed, and werily belicves. The belicf feems
o go thro’ the whole, as well asto 4. B. and
C. D. being material witnefles.  As to thé other

neceffary part of the aﬁdamt, (that 1s,) that the

party cannet fafely make dcience without their

[Eﬁilﬂ
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teftimony, though the former part, {that is)
A. B. and C. D. being material witneffes ought
to be pofitivety {worn ; belief, as to it, is not fuffi-
cient, but as to the latter part it is. Thefe two
requifites ought not to be coupled but disjoined.
Cur’ inlarged the rule that the afiidavit might
be amended, which being done, a rule was made
to put off the trial.

8. On a motion to put off a tral for want of
a material witnefs; the affidavic mult fet out an
expectation of the witnefs’s returning by fuch 2
time, the defendant himiell mut {wear the wit-
nefs 15 material, (ablolutely) and without whole
teftimony he cannot fafely proceed to trial; as
he is informed and believes.—~-Where a witnefs
has a fettled refidence abroad, the court will
not put off the trial, becaufe there is no expec-
tation of his coming at all; but if the witnefs
fhould write hither, and promife to come over
in a reafonable time, the court will confider of
. M. 4y Geo. 2. Eyre v. ——, Prail. Reg. in
" C. P. g02~—.Defendant’s wite made affidavic that
defendant was gone to fea, and 4. B. 2 materi-
al witnefs, as the believes, with him: Cgr’ de-
nied to put off the trial, the affidavit not being
{ufficient. E. 7 Geo. 2. Gray v. Halton, 1 Barnes's
Notes 319. A material witnefs was obliged to
oo to Briftol fair, and had {ettled and appointed
feveral people to meet him as ufual at that annual
fair. Trial put off. 7. 1o Geo. 2. Goftwick, Efg;
v. Throgmerton, Prafl. Reg. in C. P. 402.

g. Action for words. Motion to put off the
trial upon the common affidavit, but denied ; for
Cur’ thought it unreafonable to put off the trial
in an dction for words, (though never knew
the diftinction which the Ch. Fuft. ftated be-
g¢ween actions for words and other ations) be-

Q 4 caule,
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caufe it did not appear by the affidavit that the
witnefs was in company, neither did it {et out
the nature of the evidence, which might have
induced the court to have confidered it faither.
G.6 & 7 Geo. 2. Truby v. Nicholls. Same v.
Gardiiery Prafl, Reg. in C. P. 403.—1Iid. 404,
Bud v. Miiward, Hil, 10 Geo. 2. Trial in {lander
ut off on an AFdavit of the abfence of a material
witnefs, tho’ objected that it did not appear that
the wimefs wes prefent when the words were
prnﬂﬂ, and Truby, &c. cited. Cur’ gave their
opinion jiriakii, “and ani, there was no realon
to encourage thefe altions more, nor indeed io
mL_m 25 other attions (a).—1 Barnss’s Notes

7. S. C. and P. 2nd fays the afhdavit was in

cammcn form, which is the fame in all cafes.

Cofts for not gong on to trial,

E pl"«'iﬂti‘ﬁC oives potice of trial, and does not
co to trial 4ccord1ng1y, defendant upon mo-
tion fh 1] have his cofts of artendance, to be tax-
ed by tire prothonotary, unlefs the plaintiff coun-
rermand his notice in convenient time, or thew

caufe to be allowed by the court, in excufe of
fuch cofts. Rule M. 1654.

N OTE S

1. Defendart gave notice of trial by provifs,
end plaintfl allo gave notice of trial, neither
went on to trial or countermanded, and both
cot rules for cofts for not going on to trial ;
Crske p"ot..lonorary doubted whether both were
intitled to cofts, but the ludges were of opi-
nion, that as both fides gave notice of trial, and

f"‘-ll'}'\.-i

zither proceedcd tmf each fide was inti-
| tled
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tled to cofts. M. 13 Geo. 1. Readiag v. Graf-
ton, Prait. Reg. in C. P. 405.
2. Cur’ ordered cofts to be taxed againfta pau-
per for not proceeding to trial, and declared that
a pauper fhould pay cofts for all defaults, as an
executor or adminiftrator fhould for their own
defaults. M. 2 Geo. 2. Walker et al’ v. Packer,
Rep. and Caf. of Prafi. in C. P. 47.—Prali.
Reg. in C. P. 405. S. C. {ays defendant (2) was (a) 1 Barness
a pauper, and gave notice of trial by provife. Noses 231. E.
Cur’ faid it was merely difcretionary in them to fhff’thze' ;’;‘f
oblige the pauper to pay colls, or difpauper,, y,, ) e
him. The King’s Bench had difpaupered, and 12. for admit-
the Exchequer had given cofts, but this court ting pauper
had given cofls. In this cale defendant givinge’}“?“d_s to :
a fecond notice of trial, proceedings were {taid g:ﬁ{f;ﬂ d}:
till cofts of the firft notice paid.  14id. 406. fundams.
3. Plaintiff’ paid cofts for not going to trial,
though the defendant had entered a ze recipiatur.
M. 4 Geo. 2. Duel qui tamv. Stow, Rep. and Cay.
of Praft. in C. P. 60 —Prall. Reg. in C. P, 406.
4. Agreed by the judges in the treafury, that
the prothonotary may tax cofts for not going on
to trial at difcretion. M. 4 Geo. 1. Anon. Pratf.
Reg. m C. P. 404.
5. Rule for plaintiff to pay cofts for not pro-
ceeding to trial at laft Nortbumberland aflhzces,
according to notice, difcharged ; it appearing
that the caufe was entered with the marfhal, that
one material witnefs was ferved with a fubpana,
and could not attend, and another was difabled
by a fall from his horfe. Plaintiff had made no
wilful default, 1t he had he muft have paid cofts
tho’ he fues as an executor. M. 17 Geo. 2.
Ogle, executor, v. Moffatt, » Barnes's Notes 107,

[Vide p. 235. Note 3. p. 238. Notes 10, 11 ]
Noz-
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onfuit,

OR not proceeding to trial in due time.]

Where iffue is or thall be joined, and the
plaintiff hath negleCted, or fhall neglect to bring
{uch iflue on to be tried, according to the courie
ang practice of the court, it fhall be lawful for the
judees at any time zaiter {uch negleét, upon mo-
tion In open court, (due notice having been gi-
ven thereof) to give the like judgment for the
defendant, as in cafes of nonfuit, unlefs the
judges fhall upon juft caufe and reafonable terms
allow any further time or times for the trial ot
{uch 1ffue. And if the plaintift {hall neglect to
try {uch iffue within the time or times fo allow-
ed, then in and in every fuch cafe the judges

fhall proceed to give judgment as aforefaid.
diat, 1.4 Geo. 2. ¢, 17. . 1.

The method of obtaining fuch judgment of
nonfuit.] If the plaintiff doth not proceed to
try his caufe in due time, and the iffue is not en-
tered on record, and the roll carried in, a rule

e} Thisisa muft be given for plaintiff to enter the iffue
four dzy rale ypon record (z), which if he fails to do, de-
excliiveot  fondane may fign a wonprefs for want thereof.
the day of fer- .. , 2

ica Vide o Barnes's Notes 248.

When the roll is carried in, defendant may
give notice of motion, and move for judgment,
as in cafe of a nonfuit, upon the above act, and

the roll muft be produced in court.—Vide
2 Barues's Notes 249,

oy

NOTES.
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N.O T L S

1. Judgment as in cafe of a nonfuit, moved
for on affidavit of notice of motion only, Rule
to fhew caufe diicharged, for there ought to
have been alfs an afidavit that the caufe was not
tried. E. 19 Geo. 2. Pepiatt, one, &¢. v. Bell,
2 Barnes’s Notes 235.
2, Whenever Cu#’ admits the caufe thewn by
plaintiff {ufficient to difcharge the rule to fhew
caufe why a nonfuit, the court will appoint a
future day for the trial.  In country caufes at
the next aflizes, in Leadon or Middlefex at a
fitting at a convenient diftance. Per Cur’ M.
15 Geo. 2. Diggs v. Price, 1 Barnes's Noies
248.
- 3. If the defendant obtains a freafury rule a-p . o
gainft phintiff for cofts for not going to trial cayfe why
purﬁlant to notice, and cofts are taxed thereon, judgmentas in
he has made his ele€tion, and cannot move for cale of 2 non-
judgment as in cafe of a nonfuit, for he cannot fuit, dilcharg.

) ed. Defendant
take both remedies, but one only. T 16 Geo. 2. paying frit ap-

Honiwell v. Blatchford, 2 Barnes's Notes 103, plied for cofts
* for plaintiff’s
not proceeding to trial, has made his eleCtion. * Plaintift ordered perempto-
#ily to proceed to trial at the affizes. 7 16 & 17 Geo. 2. Guy v. Wil-
kinfon, 2 Baraes's Notes 251.—1bid 253. .17 Geo. 2. Ogle, Efg; executor,
v. Mefiee S. P. In this cafe plaintiff had applied for, and received cofts for
not proceeding, Je.

4. Tho’ further time for going to trial hath
been given, yet upon reafonable caufe it may
be fll enlarged, notwithftanding the word
peremptory in che rule; and what caufes have
been held {ufficient to prevent a noniuit, /ide
the following cafes, 5, 6, 75 8, 9, 10, 11

5. Plain-
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Inthis afeit o, Plaintifi’s own illnefs was held {ufficient

was 0jeted, ¢4 prevent a nonfuit upon the Stat. 14 Geo. 2.
that plzinuft’s

i c. 17. and next aflizes appointed for trial. M.
afndavit was ‘
;fﬂ'; Ib-ﬂfme 14 Geo. 2. Clarke v. Gorrilly 2 Barnes’s Notes
His own 2or- 2.4
pey ; but ger

5

«r' the objeClion comes too late.  JBi2,

6. Plainniff ordered to pay the cofts of an ap-
plication for judgment ot nonluit upon the late
{tatute, and pereiptorily to try the caufe at the
next fitting. The court inclined to think they
could, if they thought it reafonable, enlarge
the time atterwards, in cafe of a default. E. 14
Geo. 2. Dapp v. Woedman, Ibid. 0.4q.

7. Hue was joined in Trinity term laft, but
plaintiff did not proceed to trial at the then
next aflizes, and before the laft, which was the
{econd affizes, Plaintiff married, to wit, 10 Dec.
17+1. Alter notice of trial given, defendant mo-
ved for judgment as in cafe of nonfuit, and
upon fhewing caufe, Cur’ were of opinion that
tho’' no excufe was fhewn for plaintiff’s not
proceeding to trial ar the firf aflizes, yet defen-
cants for that default fhould have applied in
Micheelnas term laft, but are now too late s as
to tne fecond aflizes, the excufe is {ufhcient, by
the marriage the fuit is abated 4z fa%s. Rule
difcharged. 7. 16 Geo. 2. Vile, Widow, v. Daw
ana gtvers, 2 Baries's Nates 250.

3. Plaintifis not having proceeded to trial
aiter ifiue joined, according to the courfe of the
court, Gefendant had applied for judgment, as
in cale of nonfuit, and plaintiffs having made a
reafonzble excufe, farther time was allowed for
trial pereaptorily at laft aflizes.  Plainiffs gave
10 new notice of trial, but made default again,

and
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and endeavoured to excufe the fecond default by
affidavit, purporting that plaintiffs found a
debt entered in the bankrupt’s books as due
from defendant, but for want of the bankrupt’s
attending plaintifis in time according to his du-
ty, and fuplying them with proof of the debt,
and informing them how to aniwer a fet-off, in-
fitted on by defendant, plaintiffs could not pro-
ceed to trial. Per Cur’ : The word [peremptory]
in the rule doth not preclude the court from a
further enlargement of the time, if they think it
reafonable. It is wrong to infert the word [per-
emptory] 5 the {econd excufe may be better than
the firft. The ftatiite is founded on negledt.
Suppofe plaintiff ’s attorney fhould die mans
Dei, or defendant fthould by fome a& of his hin-
der the trial, the effets of the bankrupt muft
not be wafted to the prejudice of his creditors.
No notice of trial was given for laft affizes,
defendants attendance was then unneceffary. The
bankrupt after obtaining his certificate, may be
a witnefs. The time for trial was further en-
larged till next affizes, upon payment of cofts
of the application. M. 17 Geo. 2. Milton and
another, affignee of a bankrupt, v. Terrill,
2 Barnes’s Notes 252.
" 9. Two of plamntiff’s witnefles were difabled
by the gout, {c. from attending the trial laft
affizes. Excule good to prevent nonfuit. Time
given plaintiff to try at next aflizes pereinptorily,
or payment of cofts for not proceeding to trial
at laft aflizes only. Where the excufe is fufhi-
cient, the court do not give cofts of the applicati-
on ; aliter where it is infufficient. Eil. 18 Geo. 2.
Fones, on the demife of Wyatt, v. Stephenfon, in
ejeliment, 2 Barnes's Notes 254,

10. Iflue

237
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10. 1ffue ioined, and notice of trial given fos
laft fitting in Lowdor within laft term, but a
miftake being dilcovered in the declarationg
plaintiff did not proceed to trial 5 defendant ap-
plied for judgment as in cafe of a nonfuit; but
the iffue rolt not being ftruck into the bundle;
Cui” gave plaintift leave to amend his declara-
tion on payment of cofts of application, and for
not proceeding to trial, and appointed a peresnp-
tory day for trial. A4 26 Geo. 2. Beere v. Brook-
ing, Ioid. 250.

11. The record was offered to be entered at
}aft affizes a little out of time, and defendant’s
attorney, then prefent; had refufed to confent
that it fhould be received.  On application for
ju agment as i1 cafe of a nonfuity Cur’ refufed to
give cofts of the application; but ordered plain-
tif to pay for cofls for not proceeding to trial
and peremptorily to proceed to trial at next af-
fizes E.26 Geo. 2. MS. Notes.

12. After a rule to fhew canfe why jude-
ment of nonfuit ﬂmfzdffuz jtat. Plantiff can-
not afterwards apply for leave to difcontinue,
Rule abfolute for a nomprofs. Hil. 18 Geo. 2.
Lewe v. Peacscke and others, 2 Baories’s Notes
2 54.

13. Judgment as in cafe of 2 nonfuit, for not
proceeding to trial; may be given in an aétion
gut tarz, for a common informer may be non-
fuited. Plaiatifi was ordered to pay cofts of
the ppllcanon, and pe; .wpfarzzy to proceed to
trial ar next aiizes. 7. 17 & 18 Geo. 2. Sugar
gri tam v. [Vedfter, 2 Bm'ﬂej’s Notes 253.

14. S0 1n replevin, for the ftatute has made
no cuuinction. E. 20 Geo. 2. Bentley v. Scott
ang others,y in veplevin, Iid. 257.

Poftea,
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Poflea.

N this court the affociate writes the pofiea (4). (a) Vide Rele
If the caufe be tried in term,, call upon him £z 4 2.
about the fifth day after the trial. If tried in the
vacation, call the fifth day of the enfuing term,

N O T E S

1. On figning judgment the pofea to be left
with the clerk of the judgments. Raule 7. 12
Geo. 2. Rule 2. |

2. Pafleas on qui tam profecutions fhall be de-
livered to the prothonotary, and not to the
profecutor. Rule E. 34 Car. 2. and a note of
that record, when judgment hath been entered
of record, with the number of the roll there-
of, to be delivered to the clerk of the warrants.
Ihid.

3. At the affizes a cafe was made and refer-
red to the judge of affize, (v7z. a judgeof B. R.)
who afterwards referred it to the opinion of the
court of Common Pleas, out of which the caufe
iffued. The court were of opinion for the de-
fendants, and the queftion was in what man+
ner the poffea was to be delivered, whether by
a certificate from the court or a rule to the judge
who tried the caufe, and then by his order ; or
whether the court fhould make a rule for
the delivery thereof without applying to the
judge of affize. Cur’ after due confideration
ordered the poffea to be delivered to defendant’s
attorney. without any application to the judge
of aflize. Hil. 6 Geo. 2. Makepeace v. Stevens

anG
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and others, Rep. and Caf. of Praét. in C. P. §3,
Prai. Reg. in C. P. 324. 1 Barues's Notes 316.

4. Verdict for plaintft generally 5 Ld. Ch. Juft.
certified that defendant Edward Fones was found
not guilty, but that the affociate had by mif-
take taken a verdiét acainft both, poffes amend-
ed by indorfing thereon, that Edward Fones is
not guilty. E. 8 Geo. 2. Williasus v, Evan
Fouss and Edwerd Foues, Rep. and Caf. of Prafi.
i €. P. 118.

=. Peftea ordered to be amended by the affoci-
ate in court, by returning the verdi€t on the
thitd inftead of the firft count, according to
the finding of the jury upon the report of Ba-
ron Carter, before whom the caufe was tried.
Defendant to have four days after the amend-
ment to move in arreft of judgment, and plain-
tiff to pay defendant cofts of this application.
Hil 15 Geo. 2. Hankey, Knt. qui tain, v. Smith,
2 Barnes’s Notes 354.

The form of a poftea.

Frerwards on the day and at the place

within contained the within named——
by his attorney within named, came before Sir
Fobn IVilles Knt. Chief Juftice of our Sovereign
Iord the King of his common bench, 87—
Knt. one of his faid Majefty’s juftices of the faid
common bench, juftices of our Sovereign Lord
the King appointed to hold the affizes for the
county of—-—, and the within named —-—altho’
folemnly required, came not there, but made
default: Therefore let the jury, whereof men-
tion 1s made within, be accepted of againft him
by his default; Whereupon, the jurors fum-
moned
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moned to be upon that jury; fome of them
(that i to fay) 4. B. C. D. ({lo namihg thie reft
that .appeared) came, and were {worn upon
that jury; and becaufe the remainder of the jus
rors of that jury have not appeared, therefore
others of the by-ftanders are by the fheriff of
the county aforefaid, at the requeft of the faid
and by the command of the faid juftices;
put on a-frefh, whofe names are in the within
written panel, to be affiled according to the fta-
tute in fuch cale made and provided § which
{aid jury {o newly put on, (that is to fay) E. F.
and G. H. whe being fummoned likewife came to
declare the truth of the withid contents, toge-
ther with the other jurors before impanelled and
fworn; dnd being chofen, tried and {worn, de-
clare upon their oaths, that the {aid-——did un-
dertake in the manner and form as the faid—
within complains againft him; and they affefs
the faid——his damages occafioned by the faid
within contents, befides his expences and cofts
laid out by him in this behalf; to——pounds,
and for his expences and cofts to forty fhil-
lings. Therefore, &,

Poftea in rjeitment.

Fterwards the day and place within con~
tained, before Sir Fobn Willes Kor. Chief
Juftice within written, having——gent. for his
affociate, by form of the ftatute, and {o forth,
cometh the within named 4. B. by his attorney
within contained, and the within written C. D.
altho’ folemnly called, cometh not; Therefore
et the jury, whereof mention is within made, be
taken again{t him by default; and the jurors of
Vor. 1. 114 the

241
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the faid jury being called come, who to fpeak
the truth of the within contained being elelted,
tried and {worn, fay upon their oath, that the
faid C. is guiity of the trefpafs and ejectment
within mentioned, as the faid 4. B. within com-
plaineth againit bim ; and they affefs the dama-
ges of him the faid 4. on occafion thereof, over
and above the cofts and charges which he has
bezen put to about his {uit 1n this behalf, to one
thilling, and for thole cofts and charges, to
twenty fhillings.  Therefore, .

Fid serdills Special werdicls.

OF entring proceedings on record, &c.] It

a {pecial verdict be found, plaintifi’s at-
torney muft enter the proceedings to the end of
the fpecial verdict on record, and dehver it to
the fecondary in court, and get a ferjeant to
move for a ecitfiliwm or day for argument; then

draw up the rule, and ferve it on defendant’s
atiorney.

Of delivering paper books on {pecial ver-
aifts.] In all caufes entered in the court book
for arcument at the bar on fpecial verdiéls (a),
‘a} And ce- the atrorneys in the cauie thcll deliver true co-
merens. pies of the record to the refoective juftices of
this court, by the fpace of one week at the
the lealt next before the day appointed for
fuch argument; namely, plaintifi’’s attorney one
copy thereof to the Ld. Ch. Jult. and another
to the fenior judge ; and deicndant’s attorney,
like conies to the other two juftices. Rule E.
2.7 Lar. 2.

NG
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No atgument by counfel on eithet fide fhall
be heard at the bar until the books be delivered
to all the judges.' Same rule.

In cale the attorney of either party fhall not
deliver books as he ought ; then if the attorney
on the other fide, for expediting his client’s
caufe, will deliver books to all the judges
three daysat the leaft before the argument, coun-
{el fhall be heard on his client’s behalf at the
day appointed; and the attorney delivering books
as aforefaid, fhall be reimburfed the charges of
delivering the two books, which ought to have
been delivered by the attorney of the adverfe
party; which charges the faid attorney fhall be
bound to pay upon demand thereof. Seame rule.

If the charges of delivering the faid two
books fhall not be paid before judgment fhall
be given in the caufe, the charges of delivering
the f2id two- books fhall be allowed upon tax-
ing coits, and in that cafe the attorney fhall not
be compelled to pay the faid cofts; but if no
cofts are to be taxed in the cafe, then the at-
torney making default in the delivering of the
books as aforefaid, fhall be compelled to pay the
charges of the copies fo delivered by the attor-
ny of the adverfe party, by attachment, or other-

wife as the couit fhall think fit (g).  Same rule. () For de-
murrer, «wis?

Riule M. 6 Ges. 2. Ruls 3

Arreft of judgment,
A Motion in arreft of judgment muft

be made before or upon the appearance
day of the return of the babeas corpora jurato-
rum. . 13 Geo. 2. Lyte v. Rivers, 1 Barnes’s
Notes 331.

R 2 a, If
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». If motion in arreft of judgment be made
on the Jgff day of term, the party moving muft
produce an affidavit, that he has given notice
of his motion to the other fide.

3. When you move in arreft of judgment,
you muft bring the iffue roll into court.

4. When you alledge matters of fact in arreft
of judgment, the matters of fat muft be pro-
ved by affidavit.

5. In arreft of judgment in ejectment, be-
caufe no notice of trial, two affidavits were
made, one by the tenant In pofleflion, the
other by the attorney.

6. Too late to move to {et afide an interlocu-
tory judgment after final judgment figned. E,
11 Geo 1. Anon. Prali. Reg. in C. P. 241.

7. Cannot take advantage of a mifuomer in
arreft of judgment. It muft be pleaded in abate-
ment. Per Cur’. 7. 5 Geo. 2. Aldridge v.
Vacd, Praff. Reg.in C. P. 7.

8. No motion to fet afide a judgment the /aff
day of the term, if the defendant could have
applied {ooner. £. g Geo. 2. Sestthoufe v. Pye,
Rzp. and Caf. of Praét. in C. P. 130.

g. Trover (inter alia) for a parcel of old iron.
Verdi¢t for the plaintiff, and general damages;
on motion in arreft of judgment held that a par-
cel of old iron is too general. 7. 10 &7 11 Geo.
2. Talbot v. Spear, Prafi. Reg. in C. P. 412.

10. Words not actionable, judgment arrefted
after verdi®t. AL 13 Geo. 2. Palmer v. Fames,
Rep. ard Caf. of T'rafl. in C. P. 160.

11. Action of trefpafs for affaulting, beating
and wounding plaintiff ’s mare, and verdiét for
plaintiff. In arreft of judgment, objected that
this action s not applicable to a dead thing or
2 brute beafi, but to ene of the human fpecies

only ;
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only ; but over-ruled. Aflault upon a thip (a
dead thing) bad ; but for an injury to a beaft, a
writ in trefpals vi ef armis appears in the Re-
gifier; the beating and wounding were found by
the jury. M. 17 Geo. 2. Marlow v. Wecks,
2 Barnes’s Notes 360.

12. On a motion in arreft of judgment, the

entry of the judgment on the verdict ftaid, till
further order, defendant, on plaintiff’s profecuti-
on having been convilted of bigamy, and this
action merged in that felony. 7. 16 & 17 Geo.
2. Proior, Spinfier,v. Burry, 2 Barnes’s Notes 357,

13. Motion in arreft of judgment for uncer-
tainty, declaration in trefpafs being for entering
plaintiff ’s houfe, and taking and carrying away
divers quantities of China ware, earthen ware
and linen, without fetting forth the particulars,
but denied. E. 25 Geo. 2. Hobbs v. Greene,
2 Barnes’s Notes 222.

14. The entry of the arreft of judgment muft
be made before plaintiff can bring a writ of er-
ror, or maintain a new action, M. 27 Geo. 2.
Bulling v. Rogers, Ibid. 226.

15. Judgments may be arrefted for a wrong
conclufion, as if in an action of affault plaintiff

concludes contra pacem Dow’ regis, whereas it
thould (per Stat. 1+ W. &9 M.) have been con-
Ira pacem vegns,

R 3 Vere
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(fﬂ Where 2 erdills (;Z),

JH"‘" 2. 13

b ought againft two, and botk plead the fame plea; if the Verdi&t be found
only ‘Uulﬂﬁ onz, the other, againit whom it is not found, recovers no cofts.
If eoe had conrefled Judgmem and the other plcaded and a vercict gone
acainft him, tie coils of trial are againlt them joint, and he that confefled
-ucoment is as far liable to them as the other, and there is but one taxation.

J].r:/.ir. Clericalis, 1 Pt. p. £86.

Verdif given. . A Verdit cannot be gwen but in the pre-
{ence of the plaintiff, and therefore if
he will not appear he muft be nonluit.

2. In replevin defendant brought down the
record, and plaintiff not appearing, infifted to
have a verdit, which the judge complied with;
but Cur’ {et afide the verdict, ordered the poffes
to be amended, and a nonfuit to be returned,
and defendant to pay cofts of the motion. ' M.
20 Geo. 2. Hicks v, Young, 2 Barnes’s Notes 371.

3. Verdi‘t may be taken upon any part of
the declaration, to which the evidence is appli-
cable. - Inftr. Clericalisy 1. p. 587. '

o cofi: gi-  In an adtion upon the cafe, the ] jury upon the
yen by jury. ¢rial having found damages, but refuﬁnﬂ' to find
any cofts ; motion that cofts might be added,
becaufe the jury are ex officio bound to give cofts,
and the court will fupply this defe&, and order-
ed accordingly. Hil. 11 Ayre, Mores v. Tong,
Rep. and Caf. of Pra%. in G P. 4.
Verdils fos 1. The court will not fet afide a fpecial verdilt
afide, without the confent of the other ﬁde. Infir.
Clericalis 1. p. 587.
2. Verdi& {et afide, no iffue being joined by the
plamnﬂ’ 7.7 & 8 Geo. 2 Rye V. Craﬁmaﬂ,
Rep. and Caf. of Prail. in G, P. 102. 1 Barnes's

Nates 334. S. C.
- 3. There
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2. There have been many inftances of verdicts Where a de-
being fet afide for exceffrve damages, but no mand IECE“‘
inftance of verdilts being fet afide for finallnefs 211?1;; gaio-
of damages, tho’ in point of reafon there is the cu* will Gt
fame caufe for {etting afide the one as the other. afide a verdict
Per Cur’ in Lord Gower v. Heath, T. 7 & 8 Geg. for too fm;ll
2. Prafi. Reg. i C. P. 431.—Rep. and Caf. of ii?iﬁs;e 3;.
Prait. in C. P. 104, 1 Barnes's Notes 324.

mages are un-

certain, as for
curing a wound. Per Cur. E. 18 Geo. 2. 8 Ruffel v. Balls, in affumption,

2 Barnes's Notes 360, 307,

4. In trelpals nof guilly to part, and a juftifica-
¢ion to part; merits on juftification for plaintiff,
and r 5. damages. No evidence on the net gusl-
ty. General verdict not to be {et afide. Hil
-+ Geo. 2. Southby v. Day and otheis, 1 Barnes's
Notes 105. .

5. Ation for two {ets of words, part not aéti-
onable. Verdi& general for that realon fet afide,
and a wen. fa. de nevo ordered. E. § Geo. 2.
Smith v. Hayward, Rep. end Cof. of Prafi. in
C. P. 118.—1 Barues’s Notes 340.S. C. {ays a
venive de novo was awarded according to an an-
tient (2) rule of court. [bid.—Verdict general, if (a) Ruls .
one fet of words are bad, the judgment muft 1654. /: 24
be arrefted as to the whole. Fide Rep. and Caf.
of Prati. in C. P. 160.

6. After a motion in arreft of judgment, the
party may move to fet afide the verdict on new
matter difclofed to him after the motion in ar-
reft of judgment, provided fuch motion be
made before judgment pronounced. E. 8 Geo.
2. Philips v. Fowler, 1 Barines's Notes 325. Note s
in this cafe the verdi&t was fet afide for ju-
ry’s cafting lots. Ibid. Prafl. Reg. i C. P. 409.
5. Co—Rep. and Caf. of Prafi. in C. P. 124. 5. L.

R 4 . Vet



