Besides the greons or THE Fress noticed in the table of znraTd,

ut the end of the book, the reader is requested to correct the follewing .
‘ j " » . .
Page 9, lin: 19, turn the bracket of the parenthesis towards the word

admzetted,
i0, fine 19, for overaveaning tead overweening
10, Yine 26, for wirituous read wirigous
+1, line 11, for sorce read force
14, line 11, notcs, for iistresful read distressful
18, line 20, for destinguished - read distinguished
19, line 5, for uneversally read universally
22, line 1, notes, for ough read ought
22, line 9, notes, tor varience read variance
23, line 2, note, for practices read practice
24, line 6, note, for &now ~ read Anew
41, line 24, . for constisute read coustitute .
42, line 1, after own, pttacomma instead of the semicolon
44, line 7, for Commod read Comion
47, line 10, notes, prefix invertcéd commas to the word thae
47, line 24, notes, for Furidicales read Sfuridiciales
54, line 1, note, for ihae read that ,
58, line 6, ncte, place an initial parenthesis-bracket before the
| word under - :
60, line 7, note, put 2 comma, after the word universally
03, line 15, put a comma, after the word wnjuse
71, line 14, erase the comma after Common-law
72, ling 17, notes, for juris consults read jurisconsults
01, line &, for genious read genius
95, line 23, note, for Commtoir Plea dela period read only Common
, Pleus
101, line 1, note, for Roberton read Hobertson
103, line 35, for nnder read under .
1G7, line last, for Ligislator read Legislator
109, line 2, for againts read against
112, line 1, for fovorites read favourites
116, line §, Lot took setting boys, copies read toot bim setting
boys’ copics
117, line 35, note, for ﬁ)rctiam . read factious \

117, line 10, note, close the parenthesis with a bracket, at the _

word estate

118, line 1, for ancient , read recent
122, line 8, for retrain read restrain
125, line 3, for Extention read Lxtension

141, linelastbutone for direction vead discretion
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PREFACE. .

SOON after the commencément of the 1asf sesss
 ioti of the genéral assembly, the writer of the follow-
ing trdct thiew togetheér some genetal observations
on thé Right of Jury Trial, with a view of dtawing
the dttention of the legislatuie to the sabject—-Theése
were piiblishéd 1 ¢hé Lancaster Litélligéncet; 6f the
21st 6f Dlecémbér last;=but, a§ news-paper ¢ssays
aré  getérdlly fugitive, they are now repﬁblxshecl
Kerévwith.

Tlie inddequate organization of the judicidry de-
partment of gbvemlnent, to the existing exigéncies
of the staté, had become 80 obvious to every inari of
 discétnment—and the great inconveniénce, mdeed
injury, resulting to the citizens, from thé incomplete
éstablishrmient of the courts of justice, werd so ger-
erally experienced-=as to induce a belief i -the
“minds of every oné who wis at all solicitous for the
~ public welfare; that the taagnitude awd importance
of the subjéct would have obtaiied for it; an ear}y,.
wise, and liberal consideration.. ’

In regard to this object; the present povernos
Kad faithfully dischiarged the duties of kis ztation:
And no person could hiave been bottey qualified t6.
forem &, ccﬁ'ecf judgmem Congerning it—0t ioFe eap~
able, ft o éxperience, of duly sppreciatng s impors.

ance to the community, thaw thig able fagistrste..
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In the governor’s first address to the legislature, he
briefly observes—that, *In the judiciary départ-
ment, the number of the judges. of the supreme court
1s, obviously, insufficient for performing the duties of
their station,” &c. In the following year he says—
‘ Adverting to the courts of law, you will readlly
perceive, that the extension of commerce and agri-
culture, the increase of population, and the multipli-
'catmn of counties, have so accumﬁlated the ob_]eets
and dlmes of the judiciary department, that the ex-
isting system has proved to be no longer. adequate ta
the regular and efficient administration of justice. An
addition to the number of the judges of the supréme
court, and a subdivision of the circuits of the courts
of common pleas, appear, therefore, to be indispens&-
bly requlslte, for the safety and accommodation of
the people.” +

In addressmg the third leglslatwe body, after hls
election to the chief magistracy—he says—‘‘ In the
communications, that were made to yeur predecess-
ors, I stated the principal objects which required
legislative attention: But an anxious sense of the
importance of an immediate reform in the judiciary
department impels me to repeat, that the administras
tion' of justice must soon become ineficient ; unless
the number of judges of the supreme court shall be
increased, and the courts of common pleas shall be
reorganised  upon a plan adequate to the state of
population.and commerce.”’

.. And finally, in December last, the governor tlms rei.
.terated his anxious wishes on the same subject, in his
address to the legmlature-—-“ As nowerful auxiliaries

#
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to any plan for improving the state of society, you will,
doubtless, endeavor to diffuse -the blessings of educa~
tiorr among the poor, and to invigorate the adininis
tration of justice. : The former object will claimy your
care, under the obligations of 2 constitutional injunc-
ticn; and the:latter presses on your attention,. with,
the forceé of tne:most imperioustnecessify. The de-
fective organization of our courts, and the inadequate
mimber of the judges of the supreme court, have be.
come a public grievance; insomuch, that the inevita~
ble delays of justice—from those causes alone——
evidently amount to a denial. Nay, every advantage
obtained by the cultivation of our soil, or the exten-
sion of our commerce, tends toincrease the mlschxef
since it naturally increases the business of our tribun.
als. The industricus creditor is .thus exposed to
disappointment’ and .ruin: the litigious debtor exults
in the ready means of procrastination. Citizens and
foreigners unite in clamor and reproach: Your go-
vernors, in succession, anxmusly call for redress.—
But let it he zemembered, gentlemcn, that, after all,
the remed)ﬂ can be supplied, and can only be supphed,
by you. S | . | ,

~ Such have been the repeated recommendations. and
admomtlons offered. to the legislative body of Penn-
sylvania, on this subject, by an enlightened and pa-
triotic executive:—What has been the result, is well
known !———— | | _! o

- Itisno longer possible for a doubt to exist, as to
tha views of those men, wha have pertmacxously re-
sisted. every atternpt to comply with the ‘governor’s
recommendations, and the urgent necessttics of the



=

6 PREFACE.

commutity, raspecting the judiciary. - Some of them
have thrown off the mysk, and have  openly avowed
their desipn, A late anonymous writep, in-the Nas
tional InteBigencer; Jaments the failure of those very
scheies of wischiel and ihhovation, brought forward
in our stafe legislature during the ‘last: session ; ‘the
nost monstrous of which, were happily defeated by
the constifutional negitive of the governor. He says
¢ the most important measure; adopted by the legiss
lature, but réjected by thé goveriior, was the substia
tution, in civil cases; of arbitration, in the room of jua
Fy-trial,”’ |
Here, then, is compléte evidence of adesigti to betrdy
‘the pedple, by laying aside the right -of jury.trial in
civil cuses. The writer is hirdy enmigh fo assert
~~what, indeed; some metnbers of out late assembly
were 53 téak and ill-informed as t6 declare, as their
opiniok-that, - the constitution was not mednt to
protect the tight of trial by jury in civil cases :«-Hé
says, * the governor of Pennsylvania has promouncs
ed the law,” (that is, the Adjustment-bill, as it
was called) ¢ unconstitutional, ifaswiuech 4s he cons
ceives that it violates that part of the constitition,
which: says ¢ the wial by jury shull be as herétofors ;»
and then modestly declares the governor’s argumenta
to be « anfounded It is itinintesidl, who 19 the
zuthor of the prothiction here quoted; whichwas first
made to appear in a paper printed in Washington ci-

© . ty, and thex republished’ in Lasicaster + Biit it will

be vety evident o all, who will éx#iiine the subject
with tlie least deteitelon, thut the ching cailed the Ad-
justment-bill wag a palpable infringétaent of the cons
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stitution ; that the governor’s construction of the con-
rtitution is plainly consonant to law and common
gense, attested by indisputable anthoritiey ; and, that
the writer in the WNationai Intelligencer (if it can be
suppesed his ingentions were good) undertaok to des
cide on a subject, which either he had .not considar~
eé,. er was incapable of comprehending.

- 'This writer is besides very unforturate, in xefers
ting to the French revolusion, for a specimen of the
benefits resulting from an arbittation schemes—=in
France, says he, *““at an'early period of the French

. revolution, the happizst effects flowed from it.”> It
will, undoubtedly, be very dificult for the people of
this country to persuade themselves, at the present
day, that any, happy effects have flowed from the
¥rench revolution. Fhat ¢vent might, indeed, have
been attended with the happiest consequences to the
people of France, if the desolating spirit of innove.
tion had not led to a state. of things that has preduced
effects, which, to an American mind, are the revarse
of political kappiness.—~DBuring the zeal for liberiy
which pervaded the French nation, in the edrlier.and®
more virtuous periods of the revolution, they had'been
wise enough to establish the institution of jury-trial:
‘Yet within a few days past, the public prints kave in-
formed us, that the government of that country-have
suspended. the right of trial by jury, in fourteen of
their departments, and-also in Savey and Piedmont!
-—3uch is the government held up, by an advoocate
for arbitration projects, as.an example for Americanss
—But, God forbid:we.shoyld ever be mad enpun-h to

lmltate such. emmples -

r

b Y
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. The publication, here noticed, having first. appeats
.ed ma Waﬁhmgton paper, has afforded a pretext
for.one wuter., inimical to the existing federal admi-
nistration, to-infe: from that circumstance, that the

“presidént gives countenance to-such doctrines : But
this cannot be believed by any impartial person, who
knows his intimate acquaintance with our constitution
and laws.—~Besides Mr. Jefferson:has, himself, borne
the strongest testimony in favor of juryatrial, by his
Wwritings ; »s 1s shown in the following pages. ‘
_.:Another writer pretty strongly infected with the ar-
bitration-mania,-appeared in the "Aurora of the 10th
of . May, under: the signature of Philadelphiensis.
Inimical, however;. as he is to jury-trial, he has had |
discernment enough to perceive, and candor enough -
to admit, some very important truths— I do not
pretend,” says Philadelphiensis, ¢ to-say but the gos
vernor’s reasons against the bill (the Adjustment
bill) deservé great attention ; nor do I think it very
much to the credit of republicanism, that its advoa-
cates are equally skilful, in construing away the plain.

% meaning of the constitution, with their adversaries.-
I do notsee,” continues he, * how the trial by jury can
be (in the words of the constitution), * as heretofore,”
if.an intermediate court be erected, where there is
ne trial by jury atall: surely this is putting the trial
by jury one court more distant, and making it differ.
ent from what it was ““heretofore.”-~In another
place, he admits the T wenty-pound law to be “ en-
tirely' unconstitutional.” In this opinion he is most
certainly correct : And it will be seen, by areference
to the journal of the house of representatives, of the

' “

el
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#28th of January 1794, thatmany of the miembers then
thought it s0; for an attempt was made, though
without success, to have a committee appointed-—
“ to wait on the ;udges of the supreme court of this
commonwealtk, - in order to obtain the opinion of the
said judges . in writing, how far, or whether a law
extending the jurisdiction of the justices of the peace
in the commonwealth aforesaid,, to actions of deht or
other demands not exceeding twenty pounds, would
be an infringement of the constitution of this - state.”

This writer has, nevertheless, made a ‘.lzcu:ﬂsi:*l extra-
ordinary -deduction from one ‘position which he hae
assumed. He asserts that the'major part of litigated
cases are voluntarily submitted to-arbitration by the
parties. - Fromthis he infers, that a majority of the
~ people prefer this mede of adjusting their disputes,
concerning property, to trial by jury.: and-on this in-
ference, thus made, from such premises, (the truth
of whick, by the bye, is not admitted, -(he grounds
his doctrine, that the minority may be rightfully
compelled to yicld to the mandates of .an arbitra.
tior law j—for such undoubted]y is the purport of
his language—DBut, whither do such monstrous -te-
nets lead us ? Independently of their absurdity inthis
instance, i3 it possible that any man should not be
-aware of their horrible tendency, when the principle
is applied to other cases similarly circumstanced?
Let it be supposed, for example, that the disciples
of Calvin constitute the mostnumerous sect of Chris-
tians in Peansylvania—or even, if not the most nu~
merous, yet, by reason of their having more preach-
ers and places of worship, that greater numbers of

A
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‘Presbyterians and others resort to their churches,
than to those of any other religipus “society,—or . .2-
'ven of all the others, collectively ;-~and this, too, of
their own free will :—Would Philadelphiensis; or a-
ny one in bis sober senses, think'it fight, that, for such
reasons, persons of every religious denomination in |
the state should be obliged by /aw to worship .in the
Presbyterian churches, only 2=—No: the idea is totally
at variance with common sense and the rights of frees
men-—yet this is a fair-illustration of the doctrine of
Philadelphiensis! Indeed, this writerhas run into greut
inconsistency, through his over-weaning zeal for his -
darling project : Yet it'is strange, that, with so just
notions of the constitutional provisions, respecting
jury trial, as he seems to possess; he does not per-
-ceive that they oppose-an insuperable: bar to the sub-
stitutton of any, tribunal- whatever, for the trial of
factsy—in place of a jury of twelve men, as NOW esta-
bhished. by the constitution. But, although. he is
evidently under the influence of some most unreasona:
ble prejudices ; he appears, nevertheless, not to be one
of those who are desirous of. * constru aing away the
‘plain meaning of the constitution :”—and all men of
‘understanding——if -they are likewise virituous—will
zealously rally around the constitution as the standard
of their- pohncal safety,~-when they become convinc-
ed that their rights are invaded, hetrayed or even
threatened, by open enemies or pretended friends,

LANCASTER, JUNE 4, 1803,
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I'T is an observation of the illustrious Wash.
ington-——founded' in reason and confirmed by the
experiéncé of mankind—that, ¢ in proportion as the
structure of a government gives force to public opin-
jon, it is essential that public opinion should be en-
llghtened "—And Mr. Fefferson,in treating of the bill
-~ introduced into the assembly of Virginia, immediate.
ly after the revolution, for revising the whole code
of their laws—dwells minutely. on.that part of the
proposéd system, which respected an extensive estab-
ﬁéhmeiit of seminaries* of learning, throughout the

© ¥ % Good education,” says the learned and patriotic Joun Dicxe
YNsON, *is the best institution for preventing corruption of mannees ;...
and the progress-of knowledge is.the most successfl fae to religious
and civil despotism’’ - (FaBrvs, LET. 8. IN NoTE.)
The 15t and ad Sections of Article VII of the constitution of
Pennsylvania, direct, that..... The Legislature shall, 2s soon as convens
j ently may be, prwldc, by law, for thc establishment of schiools thxough-
ng“t the statc, oin such manner that the poor may be taught gratis”.....
Jtnd that % The arts and scmn:ca ‘shal} be promotcd, in ene or more.
§cmmams of lcarnmg | |
The &amcrs of thc former constitution of this commonwealth
wcrc, in liké manner ,ax thcxr succcssars, iffipressed with a Uue sense of

- Y S WATRENE
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state. ¢ Qf all the views of this law,” says Mr.
Fefferson, *“ none is more important, none more le-
gitimate, than that of rendering thé‘people the safe,
4s they are the uitimate, guardians of their own
liberty.”—¢ In every government on earth,” con-
tinues this experienced statesman, * 1is some trace
of human weagness, some germ of corruption
and degeneracy, which cunning will discover, and

wickedness insensibly open, cultivate and improve.
Every government degenerutes, when trusted to the
rulers of the people; alone. The people themselves,
therefore, are its only safe depositaries: and,.to ren-
der them safe, their minds must be improved to.a cer-
tain degree.” - : ...

This safety must, however, depend on the virtue,
as well as the information of the people, where the
goverﬁment emanates from their will, For, .as that
venerable patriot, Mz, Fohn Dickinsen, has justly
obscrved, ¢ by this superior will of the people,. is
meant a reasonable will;”—And correspondent to
this sentiment, is that of president Fefferson, in his
maugural speech; in which he says—* All will bear
in mind this sacred primciple, that, though the will
of the majority is in all cases to prevail,——that wxll'
to be rlghtful must be reasonable.

f

the importance of literatare and knowledgc, in a rcpubhcan gavern-
ment. By the 44th section of the frame of govcmmcnt ordained by
that censtitution, the following provmnn was madc . A school or
schools shall be established in each county, by the ltgmlaturc, for the
convenient instruction of youth; with such salaries to the maaters, pmd
by the pulb'-, i»may enable them to instruct ynuth at low prms

Andall useful lcarmng shall be duly cncouraged and promotcd in one
OT more universitics.’
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- Thug—in the language of Washington—* it is sube
stantially true, that wirtue, or morality, is a necesa
sary spring of popular goverment:”——And hence,
conmdermg virtue to be inseparable from true wis-
dom, a§ undoubtedly it is—he recommends, *asan
~object of primary -importance, institutions for the
‘general diffusion-of knowledge.”

" What - opmlons can have an higher sanction than
these?—It is not sufficient to ensure the liberties of
a nation, -that the constitution or form of goverment,
under which they live, is free. Itis indispensably
necessary to the maintenance and preservation of their
freecdom, that the people make themselves acquaint.
ed with their rights; that they watch over them with
&' Jealous eye; and that they resist;. with a virtuous
firmness, ‘even the smallest encroachments upon
them. - Power, -with its.-usual concomitants, f&psaes- -
ses fascinating attractions for most minds; and both
ambition and -avarice, upon which.that fascination
operates with ‘the greatest force, are strong incen:
tives to the attainment” of the object.—1It hqppens
not unfrequently, also, that either an ambltmus or
an. avaricious. dispositionis found in men of very
limited intellect and acquirementr or else, connect-
ed with a vigorous understanding, and perhaps one
well stored with useful knowledge~~but, at the samé
time, united with vicious propensities. There can
be no hesitation m pronouncing, that charactgrs of
e1ther idescrlptmn are ill suited to discharge the more
- important' magisterial or- ministerial func-.long,  ap
mong a free xand enhghtened peoPIe,---much leﬂs

|



14
i e e T M

can they ba fit forthe high and important dutles of
a legislative trust. -/ T an
The science of government is of an extensive nas
ture, and of the highest concern : consequently; the
due discharge of great official trusts isan arduous ur
dertaking. The measure of knowledge necessary to
qualify a man for the all-important station of a legis.
lator* cannot,. therefore, be supposed to . be within
the scope of every capacity. Some branches of
science—even -of those which admit of the clearest
demonstration——are beyond the reach of many minds;
and others are incapable’ d3 being :corréctly attained;
even by good understandings.of a peculiar construc-
tion. Butthe acquisition of every species of human
knowledge requires some. exertion of the natural fa.

culties of the mind,—some exercise and improvea
ment{ of the intellectual powersof man: and, there.

. S

. BTt is necessary,”’ says Cicero, “ for.a-senator (or legislator) te
be thoroughly acquainted with the constitution; and thu (he declares)
1Y knawltdgc of the most extensive notice; 8 matter of science, of dili-
gcucc, of rcﬂ:cuun, o thhont which ne man can powbly be fit for
his office.” | ’ |

The force of this observation is much enhanced, when'it is comi&cr-
ed,that « the Constitution’’.....in the sense the term is nsed by. Cioxnd
«..comprehends the general and various political nghts of the common-
wealth, combined with its true intercats; and, of consequence, the
conncctcd rights and interests of the individual citizens, rclauvcly tu

the state and to each other.

4 ‘The pious and learncd Dr. WaTTS justly ohserves, that o Rcason
asto the powers and priniciples of it; is the common gift of God to man
though all are not favored with it, by ‘nature, in an equal degree; -Bus;”’
continues this venerable Cﬁrjsﬁan, “ the acquired improvements .of it,
in different men, make a much greater distinction between them, than
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fore, the exzlted science of governmental polity can

no more be. intuitive, than that of history* or of

jurisprudence, of alegebra or of chemistry. - The
same observation will, likewise,: apply to tne manyal
arts, ‘and to mechanic occupations. -
- The inference is obvious. ' In a:represeuntative go-
vernment, the people must inform themselves, fully,
of the genius of their political institutions, and the
quahty and extent of thcn' constitutional privileges;
as well as inherent rlghta ;~=not only-as these regard
themselves, but--in order that they may be enabled
to judge of the qualifications of those to whom they,
delegate the power of administering the one, and-the
trust of maintaining inviolate the others. f
In the - ordmary transactions of human affairs,: we
are not apt to confide, knowingly, any thing which
immediately interests or concerns ourselves, :to uns
skilful hands. In our spiritual concerns, we resort
tc enliphtened, as well as pious ecclesiastics, for ad-

i

nature has made....I would even venture to say, that the improvement
of reason hath raised the learned and the prudent in theé European wotld,
almost as much above the Hottentots, and other ‘szvages of Afnca,—-a;
those cavages are by nature superior to the birds, the beastsand the fishes,”’

[Sce his Introduction to the R.Jght Usc of Reason, &e.] |

=

* Having mentioned RisTory; among the cxamrlcs adduced in
this particular, the following quotation” fromi the Supplement to Dr.
Watts’s work, just referred to, will not be considered inapplicable to the
occasion.«-* History,” says the Doctor, “isa necessary - 'mu&y, in the v
preme place, for gentlemen who deal in poriTIC?. - The government
of nations, and the distresful and desolating events which have, in all
ages, attcnded the MisTAKES of POLITICIANS, should ever be present
on their mmds,---to warn them to avoid like condnct :*---And he terma
Geography and-Chronology, * the evEes of History.”

N,

Pt
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i'noniti@n and instruction. If wewantmedical assigs
tance, to relieve us fibm bodily injury or disease, we
call in a physician skilled in his profession. And,
when: we need counsel, .to aid us.in cases wherein a
knowledge of the provisions and-operations -of the.

laws of the land-is requisite<~either for the mainte-

nance of our rights, or redress of wrongs we have
sustained,—-we -apply to a person of professional
learning.~-All wise and prudent men pursue a simi-
lar course, in other important. affairs: of life. No
person, for instance; of that description, would em-
ploy an ignorant and inexperiénced scrivener, to
drav the deeds of conveyance for lands which he had
purchased.-~None would place the building of a
ship ia the handsof an unskilful shipwright,—or em-

ploy, in the erection of a house, ah incompetent archie-
tect—-Nor wotld any man, of the least prudence or

‘understanding, committhe education of his children

to an illiterate or immoral preteptor. ,
If, then, it is conceived to be necessary and pro-

‘per, in the ordinary affairs of life, to place trusts

and employments, which inore immediately respect
our private concerns, in the hands of such as are
competent to fulfil and conduct them ; of ‘how much
more importance is it, that those who are deputed to
i-épresent the people, ina legislative capacity, should
be upright. and enlightened men:f--The trust 1s a
might'y one !~~And ignorance, incapacity or depravi-
ty, in those to whom it is commiitted, must necessa.
rily be attended, in its exercise, by the dishonor and

injury, if notruin, of the state. Even ignorance it

self-~though it should be accompanied with the best
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intentions and dispositions—may be productive of
the preatest mischief te individuals, and dangers to
the community. | o

Were any thing further, than the reﬂections of
asound and deliberate judgment,. requisite,® . to
evince the. indispensible necessity of placing the af-
fairs of government-—and, .more especially, -the e«
gislative trust—in the hands of wise, ‘Well-informed,
and yood men; g variety of reasons, besides those
evidently applié'able to the cornduct of human affairg.
as well ds numerous authorities, might be adduced
-op the occasion. But the godd sense of the general-
ity of our citizens will, on due consideration, enable
.them to form a correct judgment on this highly im.
portant subject : - Their rights, their interests, their
safety-—are implicated in the consideration ; and,
therefore, it claims and demands their serious ntten-
tion.—Let, however, the following extract from sa-
cred writ-accompany their deliberations on the. sub-

ject : it will be found in the 1st chapter of the 2d buok . - -

of Chromcles—-from the 7th to the 12th ver se, both
iclusive. -

* Tt may appear strange to satme, thai, shers’ shnuld be 2 Neces~
siTY for mfarc:ng by argument or examples, the importance of wzspe:
and KNOWLEDGE, in @ frec country; and particulatly amoeng those .
wested with legisiative functions, and many other public trusts;...in a
<ountry, teo, where there is reallya great portion of excellent gocd sence
among the people. : But, when we have witnessed something like ®
nERUNCIATION of wsefal Jearning, science, and lenrned nr'icu, by cer-

-tain characters,....it seems necessary to recur te higher aushority than
erdinary human testimony, t0 evince the valuc of ¢ Wisdom sud Baowe
ledge’ tothe mmmumty....“'l‘he testimony of Sacred “Writ is tierelorer
edduced, on the cocmion, -

<
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. 1In that _ﬁight did God appear unto 30101?1!‘11&%, dick
“ said unto him, ask’ what I shall give thee. And
& Solomon said untoe God, Thou luist shown great
£ rherc.y unto David my father, and hast made me
‘ to relgn in his stead. Now, O Lord God; let thy
«“ promige unto David my father be established : for
B Thou hast. made me L*‘*ng aveg & PWPLE:: like the
“ dust of thé earth in-muktitude. Give me Wisdens
“ and Knowledge, that ¥ may go outand come in he-
¢ fort this people s for who can judge this thy peo-
“ ple, that is so great? And God said unte: Solow
“ mon, Because this- was m thine heart, arnd thou
& hast not asked riches, wezith, or honer, nor the
« life of thine enemies, neither yet hdst asked longy
& fife’; but hast asked Wisdom and Knowledge for
¢ thyself that thou mayest judge my pcople, over
¢ whom I have inade thee king: Wisdom and Rnoeve
¢ Jedoc® are granted unto thee; and I ivil_l give thee
¢ riches and weulth, and honor, such as none of the
‘- iings have had, thathave been before thee, nei-

% ther shall any after thee have the like.”
Here we are presented with incontrovertible autho-
rity, to prove, that ¢ Wisdom and Knowledge” are
‘of the first importance to rulers of the people ; and:
raanifesting, that the laudable desire expressed by the
reler of a destmgmshed people, to possess those e«
dessary guulifications tor his smti&n‘,;‘péopufe& them
"o him, from the AUTHOR OF ALL Goop,-—together

" Lord §v. Ansan temarisg.that Mosrs, the zaweiver and
. God’s first pen, s aderned by she Scriptures with this wmmcudatmam.
" that he was scen in all the lcamm of thc Egyptianm.”

\
)
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gyith the endowments of . % .Echx 25, and Waulth, And
Honer,” as a remuneration for his virtuous request.

Ignorance and intorrect judgment :are, tmeversal-
1y, the sources of prejudice-and error. Men, who
are, thémselves, destitute of nseful knowledge and
Jiterary acquiremenis, are tooapt to despiselearning ;
and, hence, they are induced to foster aspirit of hos-
tility tewards those of more enlarged views, mote
liberal minds, and more improved education : This

is naturally productive of inconvenience and mjury ;
as well to the publit, generally as to individuals.

- [The state and hacknied imputatiops against pro-
fessors of the law, which are sedulously inculcated
by certain characters, are readily seen tarough. In
order to. propagate these illiberal prejudices the more
eaftenswely and with a greater effect, those persons,
actuated In- s7ell known motives, havé allied them.
selves, by practises of intrigue,. with honest and un-
suspecting individaals, too easily imposed upon. The
Lew, iself, 15 the main object aimed at. . The mga-
sures which have been pursued, for the purpose. of
changing our established syatcm of Junsprudence,

breaking in upon the iaw of fie ta'fm., rd dcgradmg'
the courizsi judivature—Ilcove no rod#n Tor doubi, on

this head : And if lawyers could be rendered obnoxi.

ous, among the intelligent part of the people; the

projectors conceive taat such an effect would ‘be 2
Powerful auxiliary, in the accomplishment of theis

plan to demolish the judiciary and overthrow the Taw.

~The professmn of the law has, however, ever been
considered by men of understanding and pmbxty,

an highly useful and respectable one.  Like every nc~
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cupation or calling inthe affairs of human life, it iz
liable to be abused ; for no one need be told, that
there are unworthy characters in every station of so-
clety : Even in the’ church, we snmctikﬁfas find min-
istexs of religion who would disgrace Christianity,~
if it could be disgraced by unworthy men, amnong its’
teachers and professors, But no argument can ever
be fairly drawn against the excellence or use of, any
thing, from its abusex o -

. 1f the laws, themselﬁes, be absolutely necessary in
eivil society, as well for the attainment, maintenance
and security, both of our personal rights and the
rights of property—as for the -preservation of the
public peace and order; then, are the professional
aid and services of counsellors, and practitioners of
law, of most lmportant benefit to the commumity. It
is not to be presumed, that persons engaged in other
pursuits can be skilled in the law; any more.than,
thae others than ;Bhysicians, or clergymen, should be
intimately acquainted with medicine, or the polemi-
E:al points of divinity. In fact, few persons, except~
ing professional characters, know much of the two
former-—consequently, the services of these are often
indispensible ; and, even with regard to the last -
men of the most correct judgment do., cccasionally,
think proper to seek instruction from professional di-
-vines. They are all compensated* for their services—;-

® The fabricators of the Adjuftment-bill, in our laft Affernbly, were
not- fatisfied with attempting to violate the Condlitution, in endeavors
ing to deftroy t.hc Trial by Jury: but, asif to ferveas a MzMoRriaL

of their pmful malgvolence againt all who wnzmuﬂn the Laws of -
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z51T 16 [t tl{eyﬂmu.ld Le, by those who ¢hsese to Exva_il
themselves of them: DButno ope is under any obliga-
tion to Tesort to cither, agairst his inclination, |

Sir Matthew Hale, chicf-justice of England, after
the restoration of Charles 1I, was onc of the ablest

lawyers and most upright characters, that nation ever

their Country,—they interdidted the pleading for ¢ Hire,’” asthey
termed it, before the new-fangled but MosT ENLIGHTENED JUMICA-
ToRIES, Which. they were about to eret !

NThey fhould, however, have known, in the profundzty of their wis~

poM,~that the Fry, whichispaid for Counszy in acavfe, is GRATUI-

ToUs ;, No fpocific fum—not one cent~can be bEMANDED by a CoUNe
s2L10R AT L.AW, in THAT capacity; nor can be recovered by procefs
of law, if not voluntarily paid,—for any fervices rendesed by him, in
the way of his profeflion. The Party, i#f he defires to hove CouNsEL
in law, goes to.swhom he pleafes, for advice : he givﬁ for it fuch com-
penfation as he thinks proper 5 and it will hardly be denied, that he has
THE RIGHT 0% DISTOSING OF 118 OWN MONEY, as HE plealus.~The
Fces of Arrounizs are cftablifhed by law. They are fuch as Lecis-
LATORS, quite asenlightencd as thofe who compofed the mnju::r part of

our Last legiiative body, deemed a jusT muuvnnmmn for the

{ervices for which they are afigned.«~CouNserLors of Law are, how.
ever, bound to give counfel and help the Poor, craTis—~in fuch cafe,
wherein they are not able to profecute llaivﬁ' at their own charges; and
this they do 1N?ORMA PAUPERIS, by dire@icn of the Judges.

. It is notalittle extraordinary, that thoft¢ wonderful EcoNoMIstgem
who are fo, extremely fearful left their coNsTITCENTS Thould expend
their money improperly, by paying it to LawyEms, &c.«-—-lhoulc! not
have been fo confiftent as to give up TuEIR owN WAGES! But, no
fuch thing--~they knew better :-~-They had not the leaft obj&ian,-te
it invn MoNTRs--—-moft unneceflarily 5 and to receive from the purles
of the people three dollars PR DAY =me~while moft of them were living -
(and that at a feafon, too, when they could dolittle or nothing in theiv

erdinary occupations,) at as many dollars res WEEK.

It ismot meant to ve infinuated, tha.t the Wages of merabers of alfeie -

o
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produccd he was deservedly estzemed an ormament
to his profession, his country, and to humanity,
This excellent man—1in his % Considerations touchin ng
the amendment or alteration of inws’——enumerates vas
rious inducements, as* the grounds and reasons that
ordinarily move men to the excess of over-hastiness
and forwardness to “ Alterations in Laws¥——and itch-

bly aretoohigh. Allpublic fan@ionaries, in a frec governmeat, -ofigh
to be LiBZRALLY compzNsaTeD ¢ forit is a wile policy toallow them
genterous compenfationse~--in oragr to obtain, for the public fervice,
men of CAPACITY, TALENTSand cgaa.«ic-rzn..---Navcrthelcfa, COMw
s1sTRNCY in that which profefles to be righe, isa virtue; and, aafuch,
$hould be adhered to.----Thofe who deviate from it, muit recolicst, that
-~ the publicare capable of compating the conpucTand rropessiers of
racn ; and, that they will make their own comments upon them, when
they find them AT vamienex.~~—Such’people fhouid alfo remember
what we are told in facred Writy~—that * Tug LABORER 6 WORTHY OF
v1¢ mne.” ~--Frofeffors of the Law incurheavy cxrmces, i GUALYa

ryinG themfelves for the puTies of their calling : And it iz equally
juft that Taey fthould be compeniated far the pesformance of ruose du-

tirs (more efpecially, as they unper3TAND them,j--—-as, that the Di-
vine and I’hyﬁmn fhould be paid for rurir profeflional duties, by
thofe who employ Tnem; or, that the MemszR o2 AsseMaLy thonld

receive ars daily “ Hire,'’ ont of the pockets of the People, by whum
az is employed.—-Yet Pay of every kind ovght to be, in fome mea-
- fure, proportioned to the importance of the fernce rendered, and the
digtity of the truft: Othermfe, worthlels or mcﬂmpetent agents mnfk
mccﬂ'anly be mfoztcdta;—-—-’[‘hus, when a preacher among the Ind:ans*
mentioned to cne, who had interrogated him on the fubje of his mise
fipn, that his S.ﬁ-LAlY W2s Y1YTY POUNDS A YEAR~—and was anfwers
ed, * That is a MIsgRaBLE SALARY 7 he repliedesmy Tme, bat then
1 give them MysZRABLE PREACHING FOR 1T,

r

* Judge 31arx observes, in his History of the Common Laiw, thatee
“ every eatire new model of laws l-dours under two great diffictlties and
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g after changes in them.,” Anditis :éubmit{ﬂd t¢
cvery candid mind, whether the following reasom,
which is ome of those mentioned by Sir Matthew,
has not a-;powerful influence ﬁpon thoge pevsons, who
have been endeavoring to introduce dangerous and
aiarming Innrvations into the system of our Jurtspruw
dence. It is expressed by the worthy judge 1 in these
words :—* Envy and malice at the professors and
profession of the law ; and that, upon these accounts
~upon account of their wealth, number, wisdom,
and the neceseary use of them. Men (céntinues the
jucijge) generally hate those whom they fear ; or who
have a great advantage, either of esteem for Wiss
dom or Knowledge, above themselves: And thisves
ry envy at the 19?;_)"63301'3 ; many times dlSCOVers 1ts
self the low ﬁey profess ; in contriving new systems
‘and modéls, ‘to put their hands ocut, that they think,
at present, irr:—Though this attempt commonly suc~
ceeds to the authors of it, with the like disadvantage

incenveniencies: wiz. firft—-that though they frentipeciogs, in the
theory; yet, when they coms tobz put into practices, they are foupd
to beextrergely defective.” »~--And hc tRen Prqc*‘ﬁdﬁ to natice tha othge §
pamely-w-that, being wnerpeficnced by the people, 38d coptrary tg.
theirancient kabits andattachnicats,----thepaannot, aven on this gronnd,
MMﬂ a chearfut obedicnce and refj peghs.:

But, what would this vistupue jutIgﬂ hn?{! faid of * new models of
Jaws,” tending to fubvertthe Rights of the People, andto infringe. thy
Conlicution of the Country —The prahability f suck hﬂmg 35
ﬁcmpard, was not, hawever, sithia his contgmplation! -
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ay the conspiracy of the limbs¥* against the stomach ;
they weaken, and s sometimes desty ov themselves, it
the attempt.”— See Hargra!w’.s Law Tructsy Vol. Lj
~ Nothing is more certain, than, that en%ry,,rescnt‘
mentand malice, arc the great sources of this hostils
ity towards lawyers,. and all that are connected with
the courts of law in tle administration of justice.
And these hateful passions we know, are principally
confined to weak and licentious characters.  The mah
of understanding and probity, who wishes the pros-
perity of the whole community, relies on the laws of
his country for the security of his property, as wcllf
as the protection of his liberty, ard other personal
rights j;—as a good citizen—and having all his dear-
est temporal interests at stake—he respects the laws:

* The celchratedapologue of ‘T'nc Beuty aAxp Tz MeMpERS, here
-alladed to, by Sir Marruew Harr, is very appofite to this fubjedt :
it is thus given by Lrvy, the hiftorian. | '
“Iniimes of old, when ¢very part of the body could think for itfelf,
and cach hiad u feparate will of its own,~-theyall, with one confent,
refolved to revolt againfithebelly :+ They know no reafon, they faid,
why they fhould toil from morning to sight, initsfervice ; while the
belly, 1n the mean time, Juy at its eale in the midlt of themall, and in-
doléntly grew fat upon “their labors;=---accordingly, one and all, they
~agreed.to befriend it no more. < 'The feet vowed they would.carryit no
Yonger 3 the handsdeclared they wenld feed it no longer; andthe teeth
gverred they would not chew a mo-fel of meat, though it were placed
between them.  Thus refolved, they all for fometine thewed their fpiv
xit and kept thcii',‘*woxd ¢+ But foonthey fonnd, thét; mftead of mortis
~ fying the belly, by thefe means, they oodid themfelves; they languifhe
ed for 2 while,-~-and perceived, whes ioo late, that it wasuwing to
the belly” (or rather, fiemach, as Sir MaTrhzw Harz e:up:{cﬂ'es 1:,}
that they had ftrength to work or courege to mutm)' ”
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e 13, theréfore, anxiously solicitous to see them
faithfully administered<~in open and imparti;:l tribue

nals—Dby men of respectability and competent skill—
and acmrdmg to our ancieni, approved usages, ahd
established rights. ...

~ On the other hand-—the worthless, unjust, or profli.
gate character, dreads a rightcous dispensation of
law ; and, consequently, “hates” all those concern-
ed in its administration: He fears its impartial lash
—and, perhaps, may have experienced its just pe.
nalties. His hopes of exemption from these, and of
success in his-schemes of iniquity, must therefore
dePand elther, on 1gnorance, incompetency or fraud,
in the constitution or construction of judicatory tribu.
nals, and the mode of. conducting them,~-or, on the
introduction of rapine, turbulence and disorder,
among the people. How natural, then, for such
men to abhorcourts of justice, juries and lawyers,—
who &re ministers of the law!

But let every upright, intelligent citizen of Penn,
sylvania, possessed of character—and. having pros
perty, or other imporiant interests, to protect,—let
every person of this description -ask himself; whes
ther ke finds the. ancient an;,lhconstitutional laws of
his country fraught with injustice or oppression ?
Does ke dread j'udg’es, juries, attornies-general, ad-

vocates, marshals or sheriffs i~~No! Such menag

these, are perfectly satisfied with our great funda.

mental laws, and the construction of our judicatow

ties: they know, that they are fully competent to the

ends for which they were instituted ; and they ate
D
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tlse aware they cannot be changed,-~without a viola-
tion of that sacred and primary law, by which the
hande of legislators themselves are.bound—the Can-:
stitution ; for abreach of the .constitution, by 2 le~
gislator, necessarily involves a falsification of his own
oath.—1If wise and good men have, sometimes, had
occasion to feel dissatisfaction with the delxys too
freqﬁently attendant on the administration of justice,
in the courts of law,~they are well apprized thatany
~ evils' they may have experienced therefrom, are not
attributable to defécts in our systemof jurisprudence,
nor to any radical error in the principles, upon which
our judicatories are constructed :~—They must be sen«
sible that such evils resuit from other causes : They
must perceive, that their cure lies within the reach of
the legislature, alone ; as the governor of the state
‘pointedly observed to them, in hislast commiunicae
tion ;—and it is their duty to apply it. —A Generpl
Assembly of Pennsylvania,. senously disposed to
supply the means of dispensing the blessings of sub-
~ stantial justice to every description of persons in the
community-—according to the law of the land, wiil
place the existing system of our judiciary upon such
an establishment,® as will render the faculties of our
tribunals to perform the functions assigned them,
commensurate to the greatly increased population of

"the state and multiplication of its counties. -

£ere, then, is the obvious and effectual remedy

® «The tribunals give cffet, force, and life to the Laws; it is an es-

fential pact of Legiflation, to fee that they be t[tabhihcd ona wife and
folid foundation.”-=.-Biclfeld’s Blem. of Rrud.
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that is required, in. order to render the administra-
tion of justice efficient and complete. .. Let this be
applied, agreeably to the governor’s repeated recom-
mendations,~and we shall hear little  more about
such wretched and unjustifiable projects as the ddyust-
ment bill. Men will return to their sober reason,
and become sensible of the importance of their con<
stitutional rights.” They will no longer view courts
of justice with a jealous eye;—unless, indeed,
they may have cause to .dread the just vengeance
of the law., In fine, they will cease to revile
lawyers ; and will be conscicus how ill.-founded were
their prejudices against them :~—For they will disco-
ver, when they come to a dispassionate reflection,
that lawyers are highly useful in their sphere: that,
like clergymen, physicians, farmers, tradesmen and
merchants-u-nay, like even Assembly-men them.
selves, and all other public functionaries—they earn
their living by their lawful occupation : that they are
tonipensated—-or, if the term pleases some people
‘better, ¢ hired”—for theirservices ; as wellas the As-
sembly-man and others;—In fact, thatthe lawyer ex-
pendshisearnings among those from whom he receives
them ;—contributing his full proportion to the sup-
port of government, and other public exigencies ;
using his share of the fruits of the earth; and pay-
ing as well as employing, in his turn—in likeé manner
with, his fellow-citizens,—the clergyman, the physi.
cian, the farmer, the merchant, the mechanic and
the tradesman. | |

The foregoing observations have arisen from the

Tutter disregard of one of ouf great coustitutional
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traordinary measures,——during the late and preced.
ing sessions of the General Assembly, by many* of
the members :—That right is—the Trial by Fury.
Sundry bills have been repeatadly brought forward,
and strenuously supported, by certain men,~tending
not only to change and undermine this ancient and
rightful mode of trial'; but so calculated as eventus
ally to overthrow it: And a large portion of the time:
of the legislature—consequently, of the people’s mo.
ney--has been wasted,f in fruitless attempts to care
ry these schemeas into effect. '

-

* It is both juft and proper to difcriminate between fuch menin the
Iaft legiflative body ot the State, as feemed difpofed to run headlong into
the vifionary, diforganizing and unconftitutional projeéts, that wereat.
tempted,-—~and a refpe@able number of thofe faithful and intelligent
members, o the other hand, who---ftedfaft to their tzuft, and aware
of the great cvils that would neceffarily refult, both to-the people and
the government, from the operation of thofe {chemes---firmly with-
ftood their adoption. The Journals of the ¢wo houfes will greatly aflift
the good people of Pennfylvania, in making this important Difcriminas
tion. '

+ The late Seflion of Affembly continued four Months ; at an ex-
penfe to the State of not lefs, itis prefumed, than sixTv-seven THOU.
sAND DoLLARS. In this long period, 94 A&s were pafled ;—85 under
the denomination ‘of Laws-—and the others of Refolutions. Of thefe
~ 85 Laws, 14 are private A&s—20 are A&s refpecling Ele&ion.diftridts,

Wing and Mill Dams, and the inftitution of Lotteries—and the remain.
der comprizes 51 A&s, all of a local and fpecial nature : And, of thefe
last 53 Laws, not more than 10 or 1§, atthe utmoft, are of much im-
portance to the Stateat large. 1In the whole-number enaded, we peré
"ceive very few, indeed, of great and immediate concern tp the citizens
of Pennfylvania, generally : Yet we readily. difcern many of very lit-
tle moment to thic Community; and one if not two, of an unconftitu-



29
P oy

If the object of these men, and their- advisets,
were reslly to remedy any existing evil in our an-

i —_

-~

tional comploxion, But what meafures were adopted, far improving the
natural and political condition of the State, on a great and extenfive
fcale—for cultivating the refources of public wealth and general profpe-
nty, which we poffefs—and for applying raTIONAL and CONSTITU-
TIONAL remedies to evils, which a@ually exit ; without r:fﬂrtmg to
PQLITICAL EMPYRICISM, for the cure of IMACINARY oncs ?

Such, however, have been the Iabots  of a four months Seffion of
the Gencral Affembly of Pennfylvania, of x302--3!

Let cvery intelligent man in the ftote ask himfelf,—whether much
more, and much more important, buflinels~—and fuch, too, as the hc;
ceffities of the Commonwealth, angd general intereft of the People, im-
perioufly demand—might not have been accomplifhed in Mmuca LEss
r1ME, by SENSIBLE, JUDICIOUS, PUBLIC-SPIRITED men? Itis noto-
rious, that many of the regulations, meant to be effected by fpecial -
A&s, mightbe better accomplifhed—cither by one or two general Laws
for the' }iﬁf-pnfé; or through the medium of the Judiciary department,
as the nature of the cafe might render moft proper ; than by numerous
Icg1ﬂ1twc adls, refering to each part:cular cafe : and this, likewife,
without much cxpcnfc to thc public, or any interference with our Con-
Ritutional prowﬁons. -

The m:fcraﬁle expedient of borrowing money, for meéting the pub-
lic Exlgencms, muft be reforted to; becaule no fifcal arranrrcmcnts were
madc, for the purpofe of fupplying the Public Treafury. |

}"M A complete orgamzatmn of the Courts, {oas render them competent
to the speepy Adminiftration of Juftice—an objeét of high importance
to the community, and one earneftly recommended by the Governor to
the attention of the Legiflatare---was worfe than negle@ed ¢ It was
TrirLED With ; and the Judiciary-bill reported by a Committee, which
they had fo framed as to afford fome relicf to the people in this particu-
lar, was, in its progrefs, made to affume fo MmoNsTRoUS a fhape, that
lfcu:n'le of thofc who contributed to its deformity, becoming athamed of
it, finally concurred with the RATIONAL and WELL-MEANING PART
OF Tﬁz House, in defiroying it!

Bllt, unfortunatefy alfo, much of the Seffion was confumed, in the
unéeafng endeavors of a few men to obtrude upon the People of Penn-
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cient mode of admmlstenng justice; or if any of
their plans had been capable of producing that end,
consistently with the rights of the people;~the en-
deavors of the projectors to accomplish their purpose
would have been meritorious, and oughﬁ- to_ have

fylvania their wild, vifiopary, and svi{chicvous fchemes-~=clothed in the
formalitics of Laws~—for unpzarMiNING THE RicuT o5 TRiaL EY
Jury ; in the face of the Conflitution of their Country~--contrary to
our ancient habits and spproved maxims---and in dirc& violation, A%
well, of the perfonal Rights of Individuals, as the legitimate fecurity of
Yroperty.

Thefe, and fome others of the unconﬁitutmnal and abfurd projects of
CERTAIN PERSONS—-0i men, £00, ASSUMING the truly cignified title
of Reronticans, and acting as AmericaN LEGISLATOXS-~-WerC,
however, happily fruftrated, by the virTu and coop sEnsk of many
of the members of both Houfes; affifted by the wifdom, vigilance and
..lrmnd's of the Executive. Tt is, ncvcrthelefs, to be lamented, that a
majortty of them could be fo far mifled, by the artifices of cunmng-—-
th~ fuggeltions of individuals actuated by cheir particulas. intere@s-c-or
the unfounded infinuations of prqudmcd Ignorance,---as to countenance
fuch procccdmga Yet there isteafoa to belicve, that not 2 few really
good and well‘intentioned men ‘were, unwarily, drawn into thefe
fnares ; and led into grofs errors, by crafty mmgucrs, in whom they
had repofed a confidence, pf which their condu@ has fhewn them to
be wholly unworthy,

Let us, therefore, be upon our guard 1¥ PUTURE, againt fuch per-
fons as have, either through FOLLY OR WICKEDNESS, had the hardinefs
to contend, ¢ THAT THE CONSTITUTION DOES NOT CONTEMPLATE
THE SECURING OF Jurv-TriaL N CIVIL cafes : Pe-And likewife
again{t fuch-~-holding feats in the Councils of their Cuuntiry--aa have
PARED, without a blufh, to vilify Science and LiTERATURE-~t0 fcans
dalize the Juriserupexce and Juziprcat INsTiTUTIONS of the
Land---and to fcoff at Scroors and SEMINARIES oF Lzarning! FOR
THE HONOR OF THE STATE, AND THE WELFARE OF ITS
CITIZENS, let people of TH1s defcription sTAY AT HOME; ﬂlﬁt may

cmploy themfclves about their prIvaTZ concerns, which they MAY PQé-
-fibly underftand.
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éucceeded. But when, under specions® prétences
of reforming what they affect to consider as %buses |
or errors in the law, and of remedying _suppasedﬁevil‘s
in the administration of justice,~-attempts are made
to strike a mortal blow at the vitals of our jurisptu-
dence; in defiance, not only of a system sanctioned
by the experience of ages—-but, of the Constitution
itself;——every citizen of Pennsylvania has serious
ground for alarm.}

Yet, thank Heaven! these wild and fanciful pro-
Jects have been frustrated, by the wisdom, upright-
ness and firmness, of our worthy governor,—in the’
tonstitutional exercise of his qualified negative.
And it is confidently hoped, that the virtue and good
sense of the community will suggest the necessity of
sending forward, te the next and succeeding legis-
latures, men of mnore understanding and knowledge,
than those implicated in such schemes--men who
entertain more respect for the people’s rights. Thus,

® « Few men,” says an ingenious writer on jury- trial, © at firet
see the danger even of little changes in fundamentals; and those whe
design them usually act withso much craft, that, besides the giving spe-
cious- reasons, they take great care that the TruE reason sﬁallpot'ap—
jicnr: Every design therefore,” says this writer, “of cRANGING THK
CONSTITUTION, ought to be most invariably observed apd timely oppos-
ed,”

+ ¢ Time 6111?, and long expericnce, can bring remedies to the.
defectsin the cuftoms of 2 ftate, whofe form is already determined; and
this ought always to be attempted with a view to the plan of its original -
Con&imgion. This is so certain, that whenever we sec a ftate conduSted
By meafures, contrary to thofe made ufe of in its firlt foundation, we may
be affured a great Revolution is at band.” SULLY’S MZMOIRS,
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they will‘avoid a repetition of the same lmzai‘ds, and
same urworthy conduct‘, which have so greatly dis»
credited the legislative body of the state :=—F or, not
only will the citizens of Pennsylvama be cajoled out
of their most inestimable rights and privileges: but
the poverment will be dishonored, and the commons
wealth be sunk into irretrievable contempt and ultis
mate ruin; if those persons to whom the people shall
have confided the high trust of representing them,
in the legislature, should cither betray that trust,
'tl{rough design,~<~or exercise it injuriously, through
want of capacity:~~the miserable consequences to
the commurnity, in either case, would be pretty
much the same. When the dearest interests of the
country are at stake, Truth ought to be proclaimed by
ali who feel a real concern for the public welfarew=’
We must not suffer our constitutional, legal, and
established Rights to be invaded, for the gratification
of any set of men whatever: For ours is a governs
ment of Laws; not of Men.

The measures alluded to—Ilately pursued by many
of the members of assembly--have undoubted!s at- i
tached great disrepute to their authors: And it is
notorious, that there is scarcely a real and m'elhgent'
Republican in the state, who does not reprobate their
proceedings in those instances;-~their conduct has,
indeed, excited disguat, in the minds of all thinking,
well-nieaning people.

But, as it is not intended, at present, to go0,ife
to a detailed notice of their plans,~—the most promi.
nent feature of their proposed measures—rthat 15,

their hostility to the judiciary department of govern-
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ment, and particularly, their endeavors to destroy
in effect, the established Right of J ury-tnal—-clalms
our more immediate attentiom

It was on the ruins of this liberal and truly repub.
lican institution, that these innovators wished to
erect their numerous, petty, and obscure tribunals,
for the trial of causes; composed of Etationary or
fixed members. Their plans were wholly incompe-
tent to the end of promoting a wise and impartial ad-
ministration of justice ; even if they had been com-
patible with the constitution : they were highly aris-
tocratical in their principles, and equally mischiev-
ous to the community, in their unayoidable tenden-
cy. They were, in fact, adapted to a state of socia
ety, and an order of things, very different from ours
at the present day ;—and seemed to be founded on
the crude and monstrous scheme of - government,
framed by Mr. Locke for the English colony of S.
Carolina,~or at least to be a resuscitation, in the
minds of men destitute of talents and discernment,
of some of the notions contained in that scheme.

 Such, however, was the general complexion of
these new-fangled¥ plans :—While, on the other
hand, the Trial by Jurym~that venerable fabric,
which has withstood the ruthless pewer of despotism,
the underminings of corruption, and the stormy as-

¢ Dr, WaTTs, in his Treatife on the Right ufe of Reafon, lays down
vatious Rules to direct our reafoping: he then fays....s After all other
rules, remember this; that Mxax SPECULATION, in matters of human
prudenice, can never be a proper director, without Experience and Obfere

vation. "o ‘ .
~. I )
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saults of anarchy,-—nay, the ravagesof time itselfww
was mieant to be prostfated-~in order to pave the way
for ncw-modelling, ‘entirely, the main structure of
our Jm-uiu:alJ institutionis ; and to erect in their stead
temples of Confusion, Injustice and Oppressmm

But let it be borne in remembrance, thdt Trial

by Jury is, in truth, the onlyfortress by which the

poor man can be effectually secured from oppression
~~the rich and poor, équally protected in their pro-
perty—the people, generally, confirmed in their nghts
—and the nation in their liberties.~~How necessary
is it, then, for all descriptions of men in the coms
munity, that are friends totheir country, to unite i
supporting this -inestimable institution, in its full vi«
gor ; and in discountehancing every effort, open or .
indirect, to paralize its energies!

In order, there;fore, that. the origin, ‘nature, and
extent of this nght e more fully understood ;
and, for the purpose of f r being duly enabled to
appreciate 1ts lmportance-—as\lt regards our country,
ourselves, and our posterity; a carefu’f and dispas«
sionate consideration of the following observations is
most-respectfully folicited. . .

Our Right to the Trial by Juryis deduced from:
the *¥Common Law of England.  But as the charac-

¥ ¢ ‘Fhe Common Law,’” fays Gerarp MarLynes (in hisLex Mu-
CATORIA,) © i’ excellent for having feiver fanlts and ifiperfections, than
any other law."---And in nother place, he fays.—5* Greéat isthe nhthm-
ty of the cofmion law of England, and the trial by juries ‘of twelve men.™
~-Malynes (who was & mrerchant) wrote his Lez Mucn'rot‘m; m‘ A&-
cient Law-Mmhant, 180 ycars ago. *

™
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teristics and obligation of this Jaw—which constitutes
a great part of pur own municipal Iaws—are very ime
perfectly understood by many of our CItIZEtIlS and as
some persons, by reason of their entire misconcep-
tion¥ of what the commion law is, appear to have
been influenced by the most unfounded ﬁrejudices on
the subject; .it seems proper\to take a a cursory view

Oﬁls, as. a prellmmary, before we praceed. further.
The Cpmmon Laﬁv,’i‘ or lex: non scripta, in

® it is afferted, that one of the Adjuftment-bill men,in the laft fef-
fion of ailfembly, was heard to fay-—¢ The Common Law is a very bad
jaw s it is“hi'gﬁ time to REPEAL it, and AN ACT A NEW oNE.”-~What
disgraceful ngnnranccm a legiflator! How could this man be faid to
REPRESENT any portion of the AMrRICAN prOPLE?

1 Although the Common Law is {tyled Lex non feripta---or Law not
written, this is principally meant to diﬁingui[h it from Statute Law.

.....

preface to Rolle’s Abridgement,) * is fettled and well known ’eesit has
heen committed to writing, at vavious pcnods and is tranfmitted to
us, in the works of many eminent and Icarned men. Indeed, niany of
its provifions are underftood to have been, ongmally, inftituted by Sta-
tutes ; the exiftence of which, cannet be now traced : for there are no
records or autheniic tranfripts of acs of Parliament, anterior to Hen-
ry IIl. Anditis known that Alfred, the firft fole monarch of England
after the Saxon ht':ptarchy,. colle@ed ail the Laws of England into one
hook, and enforced the obfervance of them throughout the Kingdom :
- and after him, Edward the confeflfor compofed a fyftem out of the for-
mer Laws, which he called the ommon Law.

Gilbert Glanville~-~who was ch:cf-juﬁlcc of England, in the reign of
Hénry H, and alfo bifhop of Rochefter, from 1185 to 121§-~compiled
a book of Commion Law ; faid to be the moft ancient work on that fub-

Jc&, now extant. Andrew Horne lived about thc time of Edward Ii,
though the book called Horne’s Mirror of Juftice, is faid by Sir Edward

Coke to have been wnttcn, in part at Jealt, beiore she conqucfl.
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England--thus denominated in contradistinction as
'

Bra®ten, who was a judge in the reign of Henvy I, wrote a very
learned treatife of the Common Law, towardsthe conclufion of that
reign---3 book ftll held in high eftimation. John de Breton (ufvally
called Britton) was a judge in the times of Heary Iil, and Edwasd I.+--
He was, like Glanville, alfo an ecclefiaftic ; and was bifhop of Hereford
from 1269 to 1295. About two yearsafter this lateer period, he pub-
lifhed a learned work on the Common Law of England, |

Thebook called Fleta likewife treats learnedly on the fame fubje@ : Its
. author is not now known, though tha title of the book is foretimes m is.
taken for the name of the author. He appears to have lived in the reigns
of Edward 1. II. & 1il.

In the reign of Edward IV. Taomas LiTTrzron, a judge of the
common pleas, wrote his treatife on Tenures.

Befides thefe, and fome other ancient writers on the Common Law,,
Sir Jor~N Forrrscor—iwho was chancellor to Henry Vi-compofed a
celebrated work on the Laws of England, entitled—PDr Lausirus Lr-~
6Um ANGrLie:—And AnTuoNy FITZHERBIRT, a judge of the com-
mon pleas in the rc1gn of Henry VIII, wrote feveral learned treatifes
on the Law, : 1 *

From thele, and other writings on the Common Law-—ss well ag
from origiual records, and other authentic documents of antiquity—Sic
Epwarn Coxgx, cﬁitf-juﬂ;icc of England in the reign of James I, com-
piled, at that more modern peried, hie four books of Inftitutes, (the
firft of which profefles to be, entirely, a Commentary on Littleton’s
Tenures ;) awork defervedly efteemed one of the moft valuable repofi-.
tories of the Common Law.—A late fyﬁcmatlc work of the fame na-~
ture, are the celebrated Commentariesof Sir Wirsiam BLACKSTONE, |
on the Laws of England.

But in addition to thefe, and fuck-like authorities, the Common
Law is to be deduced from well-known Judicial Decifions, cr Determi-
nations in the Courts of Juftice,~which are reported by many able ju-
risconfults. Dr. BomN has, however, when noticing the Common
Y.aw, very properly obfcrvcd with rcfpe& tothefe, (in the preface ta
bis work on the Englifh Ecclefiaftical Law,) that—* Altho' by virtue
of the laws of the rezim (of England,) they bindas a Law betweer the
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well to the Statute, .as the Civil Law¥*-—is so called,
because it has very long coatinued to be the commen
municipal law, or rule of justice throughout thaz
realm. It is'founded on ancient, immemorial usage,
" and common conzent ; ‘and derives its sanction from
its reasonablencss, the equity of its maxims, and

partics thereto, as to the particular cale in queftion, unicfs reverfed by
writ of error ; yet they do not make a Law, properly fo called, (for
that only the King andk' parliament can do, in England :)'JI--Yet they
have 2 great weight and aathority, in expounding, declsring, and pub-
lithing what the Law of the Kingdom is; efpecially, when fuch deci-
fions hold a confonancy and congruity with refolutions and decifions of
formes times.”” ‘The fame obfecvation—very nearly, too, inthe fame
words——-wili be found in the 4th chap. of Hale’s Hiit. of the Com.
J.aw.~--We have an illuftration of the principle on whick this doétrine
{is grounded, in the remark made by chief-jultice M'Kza, refpe@ing
the Law of Nations-~ftated in 1 Dall. Rep. 232--3- |

'Thus.it 1s evident, that the Mazims and Principles, which form the
ground-work of the Common Law, are written, publifhed and known.
They are Rules, deduced from Reafon, Natural Law and Juitice 5 and,
as fuch, conftitnte the foundation of our Municipal Law :---For it is
the lcgmmatc chara@eriftic of all Laws, properly fo called, that they
be conformable to right Reafon, and the mvauablc principles of com-
mun or equal Juftice.

The excellence of this fyitem of Laws is tcﬂ.xﬁcd by that learned and
moft upright judge, Sir MaTTuew Hare : And, in his preface to
Rolle’s Abridgment, he remarks---that “the Common Law (of En-
gland) hath had the fuffrage of the whole Kingdom inall ages, for ma-
ny hundred years ; for, according to it, the public julticc of this King-
dom {England) hath been adminiftered, in all times, with great fuccefs
and contentment.’ | '

® The Civil Law is cumiarehcndcd under the head of unwritten law,
becaufe it is of force only fo far as it has been recei ved by immemorial

cuftom,
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justness of 1ts fundamental printiples. The Common

Law is styled by Wood) in his Institutes,—~—common

right, common reason, or- common justice. It 1s

that law which is common to the generality of all per-
sons, places and things, (with the exception of par-
ticular local customs) within the sphere of its exist.
ence: And thelawsof nature, of nations, and of reiigi’on,‘
constitute parts of it. It is, in reality, the substra-
- tum of our whole system of jurisprudence, in Penn-
sylvania, as well as every other state in the union ;
and the foundation of the style of process and modes
" of proceeding, in our courts of law,—both with re-
spect to property and offences: And although the sys-
tem itself has, in ¢his¥ country, necessarily undergone

great alterations from its original, or prototype ; it
forms, nevertheless, as it now stmda-—-amihmany of
1ts provisions are constitutionally established, whilst
others rest on a foundation immutzdble in its own na-
ture—a main part of our jurisprudential polity.

_n
I

* In England salfo, antecedently to the fettlement of our anceftors in
this continent,---the common law underwent considerable alterations in
fome of its parts, since the time of Edward the confeffor; and even, in .
2 lefs degree, from the Norman conqueft : Yet, for many centurics
paft, the moft valuable of its fundamentzl inftitutions have not been ef-
{entially changed.—~-Sir MaTTaEW HALE, after adverting to fuch va.
viations as took place in the carlier annals of the jurifprudence of his
country, fays... But though thefe particular variations and acceflions
have happened in the laws, we mﬁy juftly fay, they arethe fame En.
glifth laws now, that they were fix hundred years fince, in the giner 1%
When it is confidered that Judge Hale wrote about 137 yeurs fince, the
time he has ftated will carry us back to tlie conqueft ; which feems to
.tcthc 'pmod he had inview. .
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' We find ¢ The Common Law of England” clatms
ed--as a Right, to which the -American people ave
“ enti-tled;”—-by an unanimoeus RESOLUTION OF GON®
GRESS, passed the 14th.of Oct. 1774+ And the existe
ence of that Law in this country, -subsequent'‘to the
revolutions is expressly recognized i in the 9th article
of the amendments to the constitution of the United
States ;: independently of its recogmtlon n pther ine
stances, | |

But, although the Common Law of England is, to

& -.certain‘extent, the law of eack state*® in the Union,
respectively—-that is, so far as each state had adopted
and retained it; the United States, as a federal gos
.vernment, have no * common law,” as such ; further
thanas the Jaw of nations is a part. of it,—or, tha: as
their Laws expressly recognize and adopt any.of its
provisions. In the case of Chisholm ex’r, v. Georgia
(2. Dall. Rep. 419) judge fredel! justly observed-
¢ that all the courts of the United States must re-
ceive, not merely their organization as to the numher
of judges of which they are to consist,~but, all their
authority, as to the manner of their proceedmg, from
the leg:slature- ’weThe Common Law authority (mqre-
ly as such) relatmg to crimes ‘and punishments, it is

14," [ AL T T

* Ia the cafeof Carsnorm, Bx’r. v.'GzoRGIa, judge Irédell {ays
ewst 'The Common Law is a law which, I prefume, is the Ground-wosk
of the laws of every State in the Union ; ad which 1 confider, fo far
28 it is apphcs.h le to the pcr.ul:ar cxrcumﬁanccs of thc mtmtry. and
Btate,.~as it c:xilcd in England (unaitered by any'ftatutc.) at the tise
of :the firl} fettlement of the- country S : 3

|
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clear, it not vested in the national government: Yet

this now applies, in suits belween citizen and citizen,
whether they be instituted in a federal or a state court.

In Pennsylvania—that may be considered.as the

Common Law, in force among us, which compre.

hends such portions of the English common law. ex«
isting here prior to the 4th of July 1776 (and which
had noi been changed at any time anterior to that day,

by any positive statute law, obligatory upon us, )—as

were-applicable to our circumstances, and political

condition and relations ;' and such, also, ashave not
heen since changed or abrogated,—-either by the pri«
mary and constitutional law of the land~-by our own

acts of assembly, conformable thereto—or, by those

laws of congress which are obligatory on out people,
as citizens of the Union :-——But, what is properly called
the common law is, with these restrictions and within
these limits, necessarily a part of our system of jurisa
prudence.~—Hence, in the case of the Commmonwealth
against de Longchamps-—reported in 1. Dall. 111.—
chief-justice M/“Keari justly remarked, that the Law
of_Ngﬁons, which is a constituent part of the Common
Law, formed a part of the municipal law of Pennsyl.
vapia—Lhis was in 1784: But, since that period the
people of the United States have established a nation<
al government ; to the jurisdiction of which, the cog-
nizance -of causes arising under the law of Nations
properly belongs. Four years afterwards, the same
]earhea Judge observed—-~that ¢ mutual convénieﬁcy,
policy, the consent of nations and the general princi-
ples of justice, form a code which pervades all nations,
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and must be every where acknowledged and pursued\”
See 1. Dall. Rep. 232-3.

. The principles of General Mercantile Law are iria
corporated into the body of our jurisprudence, as @
vommon law--that is, common to trading nations; and
theréfore they constitute a part of our municipal law.
Hence it was ruled, in the cause of Steinmetz & al,
v: Currie (in the supreme court of Pennsylvania—
M Kean, chief-jusiicg)——that the case in Term Re+
ports £ cited in that cause ) being a determination up-
on general mercantide law, was of authority here; and
that it would have been 30, had it been determined in
France, Spain, or Holland, as well as in England,—
See 1. Dall, Rep. 270~2. , i

The Lex Parliamentaria 18 part of the law of Enge
tand; and parliament is,in general, the sole and ex-
clusive judge and cxpositor of its own privileges.
In like manner, Congress and the State Legisldtures,
exercising ‘the legislative powets of their respectivé
governments, are necessarily and inherently possessed
of certain privileges and pdwers, of a similar nature
~=All of them have, likewise, certain rules and regue
lations, for conducting and governing their own pro-
ceedings: These constisute what may be termed ous
 Lex Parliamentaria,” or Parliamentary Law.—Mr.
Hisell has recerntly collected and published a great
variety of cases, founded on the rules, orders, aud’
usage of the British parliament; which are admitted,
as authorities in England, being viewed in the light
of established precedents: And Mr, Fefferson has

avowedly made Hatsell’s book (which, in the preface
3
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to his own; he stxles* “ 2 most valuable book”) the
ground-work of his M.&hUAL of thelex parliainentarios
of Congress. JIndeed, the rules and principles that
constitute the lex parliamentaria of all our legislative
bodiées, in this country, are derived from the law and
custom of the British parliament.’

"Thus, too, our Courts of Justice have their peculi
ar and established rules, for their own government:

™

These tribunals possess powers which are essential to
““their existence and preservation; and they, as.welt
as: their officers, enjoy certain and appropriate privi-
leges, necessary to-them in their respective spheres.

~All these Rules of Right enter into the composition
of the Law of the Land; and, being either portions
of the English common law,~-or customs and usages
of our own, analogous thereto, and sanctioned by long
experience,--they may, collectively, be considered as
our Common Law. } |

But, besides all these—by an act of assembly
passed soon after thé revolution, such of ‘the statute
laws of England as had theretofore been in force in
" Pennsylvania, were extended hither.®¥. Such provi.
sions of these as are still adopted here, may now; in
relation to us, be considered insome sort as leges non
scripte. |

Notmthstaudmg this great body of laws—which
in one sense may be termed leges non scripte—(ex-
cepting, pcrhaps, the English statites last mentioned)
—thus comprehended in what may be’ emphatically
styled, amongus, the law of the land; we well know,

1

¥ Sct; . Dalli Rep. 159,
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that neither the specific provisions of the common-
law, or the law of nations, could be-—nor any por-
tions of them, as such, ever have been. definitely
incorporated into our written municipal code, by any-
act of the legislature. . Both, however, have been
recogmized by our statutes.—For instance : The act
of assembly, which, before the institution of. the fe-
- deral government, .regulated and established an ad-
- miralty-jurisdiction in this state, declared——that the
court should be governed by * the law of nations.”
The preamble of this act (which was passed.the 8th ..
of March; 1780, and afterwards repealed) recites
the then existing necessity, that due Iprovision should
be made—* for the trial of offences, crimes, contro=
versies and suits, within the cognizance of the mari-
time law, and not enquirable at Common Law¥: and
afterwards declares,”that the court shall pass their
sentences and decrees”’— according as the maritime
law and the Law of Nations, and the laws of this
commonwealth, should require.”> Further : In the

* In the United States, the Diftri Covsts have origipal jurifdi®ion
of all civil caufcs of Admiralty and Maritime jurifdicion ; and ex-
cepting thefe, the trial of all iffues in fa&, mull pe by jui‘y I--yets
faving to fruitors in thofe Courts, -in all cales, the nght of a Commons-
law r’cmedy,---whcrc the Comnmon«Law is cumpetent to give it,---Sec
the a&t of Congrefs entitled--* An a& to eftablifh the Judicial Courss
. of the United States, fe2. g.~-~The fame Law declares, that fuits in
‘Equity fhall not be fuftained in cither of the courts af the United
States,, in any cafe, where plain, aduquatc and complete rcmcdy may

| be had ot Law.---fcét 16.
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preamble to alaw of the Province which was passed
in the 4th year of George I. entitled, « 4n Act for
the advancement of Fustice §¢.” it is declared to be
*a settled point,” that—* as the Common La is the
Birth-right of British subjects, so it ought to. he
their Rule in British dominions.” |

Hence it is apparent, that the Commod Law—so
far from being a new thing among us, as some pecq
ple are led to believe~~has been ever since the frst
settlement of the country, and uninterruptedly, the
Law of the Land ; and is an essential, aswellasa
most valuable part, of aur system of jurisprudence.

‘The Common Law TRr1AL BY JURY 15 of greatan-
tiquity. It is noticed by Duncombe in Trials per prars,
and also by Judge Blackstone in his Commentaries,
that we discover by the laws of King Ethelred, (who
began his reign in the year 978,) Juries were in use
in England, long before the Norman conquest,~and
then, not as a new invention :—* And,” say these
writers, “they are as it were incorporated with the
English constitution, being the most valuable part of
1t ; for without them, no man’s life can be impéached
(unless it be by parliament,) and no one’s liberty, oy
property, ought to be taken from him.”
. Lord ,chief-justice Coke likewise refers to the laws
of Ethelred, respecting juries—in his Commentaries
on Littleton (pa. 155.) and in the 3d and 4th vo-
lumes of his Reports. And this early origin of ju-
iies, in England, is also verified by that learned an-
tiquary, Mr. Camden ; in opposition to the errone.
ous assertion of Polydore Virgil.

Sir Henry Spelman, further; mentions the use of
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the triz! by jury, in England,* long before the cons
quest,——in' his reference to the laws of Edward the

confessor. This prince—-who, in 1041, preceeded
Harold, the last of the Saxon Kings~-compiled 2
system out of the pre-existing laws of the country,
which he denominated the cqmmaon law : An_d'theag
laws of Edward the confessor were expressly cons
firmed, by the charter of William the conqueror.

* So carly as the reign of Avrren (nearly 200 years before the cone
queft,) we find that fome of the inflitutions of that great prince had
reference to the Trial by Jury. The meafure of the jurifdiction ale
lotted to juries, atthat very remote period, is however quite uncertain 3
and {p indged, io the precife conftruction of the tribunal itfelf. Rarin
fays, that, to prevent the poor from being opprefied by men in power,
he ordered, that in all eriminal a&ions the trial of the fa& fhould he
by twelve men. Befare.the time of Alfred, the number of the jurors
was indefinite : He feems to have done little more than fix the pum-
ber 3 at leaft in criminal matters. Yet, in many cafes, the number
appeat§ to have been indeterminate, till long afterwards.

- We Hkno‘*w with certainty, notwithftanding, that the number of
which a jury, for the trial of both civil and criminal caufes, muft com-
fift--and alfo the authority of that tribunal---werc well afcertained at
the time of the grant of MaoNa Cearvra; and that thg law of En-
gland, in thele refpecls, has been fettled pnd uniformly eftablitheds
ever fince the re-confirmation of King John’s two chartera (which
conftitute the hafis of the liberty of the Englifh) by Henry I1I. |

‘But at the prefent day, the trial by jury has one great advantage on
the fide of popular rights, which the inftitution did not anciently pofs -
fefs : Itis now fettled Jaw---anc a valuable acquifition in modern jurifs
prudence,-~that the jury may, in all gafes, if t:hcy think proper to do
{v, decide both the Law and the Fa&. . And they are, befides, placed
on a much better footing than they were formerly, in many impogtant
pa.rticulﬁra. |

The Challenges which the law allows to be made to jurors, in cafes
- of exceptions which, ‘on differint grounds, may fubje@ them to legal
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Sir Thomas Smith, in his treatise on the English
Republic, observes, that there were (in his time)-
- three  sorts of trials ; one by Parliament, another by.
Battle, and the third by Assise or Fury. The Trial

objedion, are fuch as render the tribunal 3 pure, impartial, and com-
petent one: And the neceflity of an agreement of all its members, 1n
their dﬂciﬁpni, ¢ gives,” as Sir MATTHEW HALE ob{zrves, *a great
weigrht, value 2nd credit, to fuch a verdiét, wherein twelve men muft
unanimoufly agrce.”’--~Even by the laws of Scotlandw--where, in gene-
ral, the decifion of 2 majority of the jurorsconflitutes the verdi&-- -
unanimity is required in Revenue caufes, before their court of Exche-
quer.

‘The great and excellent perfon jult quoted---* in order,” ashe ¢x-
preffes it, to ¢ evidence the cxecllency of the laws of England once
thaofe of other nations'’-~-introduces * the trial by a jury of twelvemen ;
which,” continues the learned judge, * upon ali accounts, asitis fettled
here in this Kingdom, feems to be the beft trial in the world.” [Sce
Hale's Hift. of the Commi. Law. |

The unamimity r2quired in the verdict of 2 jury, feems to be fome-
what obje&ionable, in theory; though in the uniform practice of ma-
ny centurics, the utility of this provifion has been amply demonftratcd
by experience, and it has been found tobe atJended with comparatively
trifling inconveniencies.~-~While it was confidered to be the province of
the jury, to judge only of the fa&s afcertained by the evidence, ina
caufe-~-leaving the decifion on the law, and its applcation to the partj-
cular cafe, exclufively to the judges; .jurors were more likely to be em-
harrah'cd in determining on an unanimous verdiét, than at prefent :
cafes fometimes occurred, in which they felt an-unwillingnels to confide
the conftru&ion and application of the law, und:r peculiar circumftanc-
es to the cours.  But ﬁncc it has been {ettled, that juries havea right to
decide both the law and the fact, fuch difficulty is almoft entirely re-
moved. For if they cltoofe tofound their deliberations on a combined
view of both, they have great latitude for the formation of their de-
cifion : if, on the other hand, they fhould be doubtful of the cxpedicl:i..
cy of cxercifing their right to interpret and apply the law, in the cafe
before them; then they are at liberty to find a fpecial verdi®, ground-
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by Fury, says he, be the action¥ civil or criminal,
public or private, personal or real, is referred {or the
fact to a jury,~and as they find it, so passeth the

ed on the factsalone, in all civil cafes : And it cannot be very diffcult
for twelve impartial men——of %ummon intzlligence, to agree on a ftate-
ment of fads, verified by evidence before them,—in any pofible cafe.
'Ali the provifions, both of the common and ftatute law, refpe@ing
jurics, are admirably adapted. to the formation of a tribunal, fuited to
the generality of cafes,—a judicatoty compofed of perfons of impartis
ality and competent capacity ; and, for cafes of fpecial or more than
ordinary importance,~of men endowed with proportionate underftand-
ing and acquirements—* It has been alleged,” fays the writer of the
celebrated letters of Junius (when treating of trials for libeks,) that
although a common jury are fufficient to detesmine a plain matter of
fadt, they are not qualified to comprehend the meaning, or to judgeot
the tendency, of a feditious libel.  In anfwer to this obje&ion<~which,
if well founded would prove nothing as to the firi& right of returning
a general verdift—Imight,”” continues Junius, * fafely deny the truth
of the affertion. Englithmen,” fays he, ¢ of that rank from which
juries are ulually taken, are not fo illiterate, as (to ferve a particolar
purpofe) they are now reprefented : Or, admitting the fa&, let afpe-
cial jury be fummoned, in all cafes of difficulty and importance,-and
the obje&@ion is removed.’”” |
. Here, mor¢over, it will be obferved we have the teftimony of Juni-
us, that,* to {erve a particular purpofe,” it was not leng fince attempt-
ed to cry down Juries, in Engiand—as it has reccntly been, among us.

< * Dogpark fays, in his ORrIcINES JuriDICALES-=-it cannot be
doubted but that the decifion of falls, by a Jury, according to the tefti-
mony giw:n, is * the moft ancient form of Trials in civil cafes, as wll

as criminal,

'The hngh antiquity of this mode of trial is incontrovartibly cftabhlh-
ed, by the teftimony of authentic records and numerousannals. And
thofe perfons, who have bLeen Iaboring to undermine this great privi-
legs, betray a profound ignorance of the English hiftory and jurifprn-
.dence,  We every where meet with.inconteftable proof, that the Righ?
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judgment.”—Glanville calls it—A royal privilege#
conferred on' the people by the Great Council of 4
beneficent prince ; so well adapted to the personal
security of individuals and the welfare of the state,
that whatsoever any one holds in his righty as a frece
man, (or, inhis freehold,) none are under the necess
sity of submitting to the doubtful issue of Combat,{

Hgifh

#as commion to civil and cFiminal cafés, equally appertaining to both..ed
Granviree is one of the moft ancient writers on the English law;
whofe works are now extant. He compofed his Tractatus de Legis
bus and Confuetudinibns Angliac, 34 years before the date of Magna
Chatta : and this authors-as alfo BracTonN, inthe reign of Hénry HT,
trcats of Jurics as well in Common Pleas, asin Pleas of the Crown3
that ig, both in civil a&ions and criminal profecutions.--{[Scé Gran-
viLLE, 1ib. 2. ¢ap. 14. and BracToN, fol. x16.] '
Indeed we every where find, that this was the ancient, as itis the nto-

dern, Law of the Land.

* ¢ RygaLE HENEFICIOM, c:.z:'mnﬁ:s PRINCIPIS DE CONSILIO PRO»
CEAUM POPULI5 INDULTUM, QUO VITE HOMINUM ET STATUS INTES
GRITAT! TAM SALUBRITER CONSULITUR, UT IN JURE, QUOD QUIS
IN LIBERO SOLI TENEMENTO POSSIDET, RETINENDD DUPLLI CASUM

DECLINARE POSBINT HOMINES AMBIGUUM,” &c¢.

r

$ Anciently, the demandant ina Writ of Right might, if he chofe,
profecute huclmm, in the Court Baron, even to the termination of tMe
tontroverfy, cither by telling his ftory (per narrationem narratam,) or
by theconfll@ of battle (feriationem dnelli :) Bat if the ténaxt thould
put himplf upon the Grand Affifc of the King, in his court, (a trial by
a fpecial kind of Jury,) the caufe would then be determined in that way-
‘The tenant would, in this cafe, go into eourt, with the King’s writ,
direed to the fheriff of the bailiwick; by which the Baron, or Lord
ot‘ the fee or of the manor, would be prohibited to hold the plea in his

court, unlefs battle had becn whged, in that manner which. thc King

dal |
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--But the ancient moede of trial by Battle~~as well as

vommanded, when 2 plea of this fort was bought inthe county-court,
Yet, it was alfo at the option of the demandant, whether he chofe to
continue his plea fo long in the fame court, or not. If he chofe to
withdraw therefrom,- hie was te gothe King's bailiff, and prove, cither
by his own oath or by two witnefles, that the court of his lord was de-
fe@ive in jufticce to him {fibi de re&o deficifie §) and thus, with or
- without the confént of the lord of that court—and even of the tenant
him{elf, might the caufe be transferred to the county-court (comitatum.)
" Sce HevcraM Maona, cap.lg.

"This was the mode of proceeding in a Writ of Right, in the time of
Edw. 1. at which period, all caufes were ufually terminated in the
County-court (which was a tribunal fuperior to the Court-baron,) ac-
cording to the Saxon cuftom. It muft however be obferved, that what
is called “the county-court,”” in England, bears no refemblance to our
county-courts.~=Jt is a court incident to the jurifdi@ion of the theriff:
It ‘is not a courtof record; but may held pleas, at prelent;.nf- debt or

- damages under the value of forty-thiliings. Henry il. inftituted the

juftices in ‘eyre-that is, itenerant or circuit judges; and authorized
thens to 2dminifter juftice and try writs of affife, in the feveral counties:
{ince which, thc ancient jurifdi®ion of the countg-courts in that ac-
tion, and of other matiers of which they had cognizance, has heen ei-
ther abrogated or fallen into difufe.---Thele county-courts, * however
proper,”’ as judge BracksToNE obferves, ¢ for little debts and minute
actions, where even injuftice is better than procraftination, were be-
come liable to too much ignorance of the law, and too much partiality
as to fals, to determine matters of confiderable moment.”” [4. Bl. Com.
4122

As to the Courts-Baron,~--where each party conducted his canfe, by
telling his ftory (¢ per narrationem narratam”) according to Heng-
#aM, or, as Mr. Home exprefles it---*¢ deciding a caufe from onc de~
bate or altercationof the parties ;”---there was even lefs chance of ob-
taining juftice in thefe judicatories; for it isto be prefumed, that, in
thefc, there was ftill more ¢ ignorance of the law”=-ftill more ¢ parti-
ality,” than even inthe County~courts. And, efpecially, fince HzNg-

G



