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is perfeltly clear. The truth of o/ the cir-
cumfitances averred upon the record 1s a quel-
tion of falt ;—the feditious tendency, the guy
animo, may, under the form of an averment, be
queitions of fact for the jury; but, Whether the
writing, either by itfelf, or explained by the
averments, isa hibel ? is a pure, unmixed queftion
of law for the {ole confideration of the Judges,
and entirely inapplicable upon the trial of the
iffue. The caule of the miftake tn conceiving
that the charge of a libel againft the State can-
not involve any queftion of law, appears to be,
that the tranfition 1¢ dire& and natural, from
the idea of a publication tending to excite fe-
dition and revolt, or to withdraw the allegiance
of {ubjetts from Government, to the idea of
fomething criminal, and neceflarily calling for
the reﬂllmt of the law. The a&t of mali-
cioully taking away the life of a man fuggeils
immediately to the mind the 1dea of a heinous
crime, which in a ftate of {ociety muft be fe-
verely punifhed ; and yet 1t1s always a queftion
of lawv, Whether the falts of any cale of that
deftription amount to a murder ! In hike man-
ner the fenfe and feelings of all mankind in-
form them, that the very exifterce of the beft
pofible government (not to mention tne re-
{peCt that muft be prcierved to the 1up*emc
power in every weil-ordsred ftate) requires
that fuch publications as above-mentioned
fhould be confidered as criminal, and be pu-
nithable by law—fince otherwife government,
which is the fource, as well as the means of

all [ecurity, vould want that protcétion itfelf
which
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whichis the right of the meaneft individual, and
without which, indeed, 1t would oc unable ¢
prote(f’[ others, and to Pl'ciél'x'e th-‘: pcace and
orderof focicty from perpetual invafion. Hence
it follows, that when a jury has tound the mif-
chievous tendency of a public libel, the fame
being flated on the record by way of averment
(as it frequentlv mult be on account of the
caution with which fuch hibels are expreficd),
people are apt to imagine that the crime has
been found, and that no queltion of law can
pofiibly remain to be confidered.  But it is
ttill open for the defendant to contend, that
the writing which the jury has declared by a
verdi¢t of guilty to have a tendency to fedition,
and to weaken or difficlve the ties between go-
vernment and the people, 1s not 1n law a libel ;
—all the world, 1t 15 true, would be {urprifed
at fuch an attempt (1f any attempt in refifting
a charge of hbel can now excite furprize); but
the right to argue the point in arrefl of judg-
ment proves to demontliation, that tiil this
ftage of the bufinefs the law of the cafe has not
been decided.  And though to a commen ob-
erver the fadls eftablified by a verdi@ in this
ang other cafes (where the verdi&t contains
only fuéts) may feem neceflarily and indifpu-
tably to involve legal guilt, they may eppear to
the court to be deficient either n {ubftance or
in form to produce that effedt,

[T has been fometimes afferted, that a charge
of public libel cannot be applied to any precife
ruie or definition, whercby it may be afcer-

tained,
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tained, whether the fals of 4 given cale amount
to a deiinite crime. This obfervation muit
either mean, that there can be no fuch offence
as a public libel, or it means nothing : for
there 1s no crime that is not a violauon of the
law ; —and there 1s no law without a rule., In-
deed, law 1s defined ““a rule of conduct;” but
in a free, a populous, and a commercial coun-
try like this, where fo many rights both public
and private, where fo many advantages and en-
joyments are {fecured by law, 1t 1s impotiible
to have a precife rule ready for every cale that
may occur, fitting that cafe and that alene,
It will often happen, that the law muit be de-
duced from general principles, and from ana-
logies; which, however, furnith a rule, though
1t may require great indultry and legal know-
ledge to difcover it with clearnefs, and apply
it with precifion. That extenfive clafs of re-
medy by way of ation on the cafe, and the
fpecies of offence calicd nufance, would fref-
trate all attempts to find a definite general
rule, by the affiftance of which any perfon
could afcertain the law upon each particular
cafe that may occur. But one principle per-
vades all jurniiprudence, namely, that where-
ever a {pecific rule 1s not precilely furnithed,
the law, as it always relates either to efta-
blithed rights or pofitive duties, {o 1t muft de-
pend upon and be afcertained by a reference to
thofe rights or duties, which then can alone
furnifh the rule for legal decifions. And no-
thing can be more evident, than that in pro-
portion to the diftance at which the rule may
lie
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116 from common obfervation, muft be the im-
portance of having it declared by thofe con-
ftitutional depofitaries of the law who prende
in the courts of juftice,

By here another difliculty has occurred, and
fome over-cautious perfons who cannotdeny the
propricty and advantage of referring the decifion
of the law to the judges, in all cales where the
property, the liberty, and the life of the iubyedt
are concerned, are fearful of Ieaving to the court
the cognizance of fuch legal quetlions as may
arife upon profccutions for public ibels. The
around of the wifh to deviate in fuch cales from
the regular and eftablifbed mode of proceeding,
is no lefs illiberal and invidious than a {uppofi-
tion that the judges are not to be traited with
theexercife of their conftitutional powers, in any
cafe where by poflibility the withes of Govern-
ment may be hofltile to the rights and liberties
of the people. This fyftem unfairly affumes,
that Government and the julicial power are
the fame, or at leaft infeparably united by one
common intereft. It 1s founded upon a diftruit
of thofe perfons in whom the Conflitution has
repoted the greatelt confidence. It implies that
the reverend Chara&:rs, who are with {o much
guard and caution invefted with the important
truft of diftributing JusTicE to a great and a
free people, will {werve from their duty, will
violate their oaths, will facrifice their reputa-
tions,and furrender up their own liberties, with
thofe of their fellow-fubjes, at the mandate
of an arbitrary fovereign or an ambitious mi-

H niiter.
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nifter. To give the lealt colour to fuch an ex-
travagant fuppofition, an abfolute dependence of
the judzes upon Government fhould be pre-
vioufly eftablithed. But inftead of this being
poflible, if there is or can be a fituation of In-
DEPENTENCE 1n the kingdom, 1t 15 that of the
dignified perfons alluded to. The Crown, in
its executive character, as the fountain of juf-
tice, has very properly the nomination to thefe
great judicial oflices ; but having exerciied
that power, its influence 1s at an end. "1he
perfons fo ncminated, who are previoufly emi-
nent for their qualifications and merits, are {e-
curely and immoveably placed in a fituation at
once exalted and venerable: they move in a
{phere calculated to excite and to gratify ho-
nourable ambition : they perform duties of the
firft importance to fociety: they fill an office
which aftords fingular opportunities for en-
joying the moft refined pleafures of noble and
well-deferved fame, or for becoming the ob-
jects of univerfal deteflation; and that parti-
cularly in cafes of a popular nature: They are
fecure of a liberal, nay an clegant competence
for lite : and they are, from the moment of
ther appsointment, out of the reach and power
of the Crown, which, with all its weight of
prerogative and influence, can neither remove
them from a fituation of fuch high refpetabi-
lity, fuch diftinguifhed eminence, nor in any
reipect render it unealy or difagreeable to them,
Is this a ftate of fervility ? Are thefe the de-
pendent Charaters, which cannot fafely be cn-
truited with the decifion of any queftion which
may involve the beft liberties of the fubjelt ?

On
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On the contrary, is 1t not an invaluable pri-
vilege to have the fecurity of law, thus admi-
niftered, for the continuance of thofe liberties?
Surely, if any improper influence could be ap-
prehended, it would rather be that of a po-
pular kind, fuch as might be excited by the
defire to pleafe a public, which can crown with
laurels, or load with infamy,---which can rend
the air with plaudits, or the heart with hifles
and execrations, ---rather than a monarch or
a minifter, whofe wrath muft be impotent,
and wholc favour cannotfave from opprobrium.,

IT may be further permitted me to obferve,
with a view to obviate a mifconftrution of the
principles I have endeavoured to fupport, that
their effect 1s not (as has been fometimes repre -
{ented) to confine juries to the queftion, Whe-
ther thedefendant has publithed the mere words
flated to be libellous? A jury fhould always en-
quire, Whether the meaning which the words,
as they appear upon the record, purport to convey,
1s their true and real meaning, as they appear upon
‘the publication T he meaping of a paffage in
2 book may be extremely diftferent, when that
paflage 1s fele@ed by itfelf, and when it ftands
1 1ts connection with the reft of the work ;
therefore the jury ought to compare the paf-
fage with the context, in order to judge whe-
ther their combined e¢ffe&t is contiftent with
the meaning, which the paflage, ftanding alone
upon the record, conveys to the mind. This
principle has allo had the fate of being diftorted
to {upport the -right of juries to examine
the legal meaning ; that is, Whether in point

H 2 of
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of law the meaning is Tibellons; theneh 1ts only
operation 1s to {ecure their richt to determine
the queftion of fult, YWl other the defendant
has really pubtlithed he wniting attributed to
hin: ?

I ssary here offer two general propofitions
drawn from what I Lave {a1d, and exhibiting in
one point of view the fubitance and the refult
of the whole Inquiry.

1it, In all cafes where the whele of the
crime charged 1s put in iffue, the decifion of
fuch iflue includes in it beth law and fa@;
which, though united ina general verdi, are
10 themlelves perfedily diftinét, and are alcer-
taed oy very different modes of inveftigation:
---the fadl arifing wholly out of the evidence,
accorcing to which the jury are {fworn to de-
terinine---the law ex:fting in a previous rule,
which the jury cannot be fuppolfed to know,
and which it 1s the duty cf the judge to declare
to them. Therefore, although the general
verdict pronounced by the jury comprifes the
law as weil as the tact, the jury cannot be faid
to determine the law, they having received that
law from the bench; and all they do in that
reipect 1s, to combine the law fo received, with
the faCts as found by themfelves in the form
of a general verdidl.

2dly, BuT in cafes of Libel the whole of the
crime charged is notin iffue before the jury—the
queftion upon the iffue being, Whether the de-
fendant 474 pulifl the matter Jaid to be libellous 2
and
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and not, Whether that matter ts libelisus @ Of conrfe
the verdi@, which cannot exceed the boands
of the iflue, relates only to i éts, hike a {pecial
verdict in other cafes; and the term gur/ty 1m-
plies no more than that the faéts charged are
true, without which indeed guilt cannot be
fuppoled, But the quethion, Whether {uch
fa&s amount in law to a Libel, 1s a queition of
pure law upon the record, which the defendant
might have brought torward in the firit 1
{tance by a demurier, and which after a ver-
di& of guilty he may agitate in arrelt of judg-
ment,

JT may not be amifs juft to mention the
diftintion now almoft generally underftood
between a civil a&tion and a criminal profecu-
tion for a Libel, in refpeét of the rrurh of the
writing charged to be hibcilous bemng a detence
to fuch a charge. The different objet of thele
proceedings gives rife to the diftinc¢tion. The
aCtion is brought with a view to obtain da-
mages for the injury the individual has fuf-
tuned ; and it the expreflions of which he
complains as libellous were founded in truth,
however inconvenient or difagreeable the pub-
lication may have been to him, he has not
fuftained any injury, and therefore he is not}.
entitled to any redrefs. Evidence of the truth
of the publication is therefore a complete an-
fwer to the attion, if the defendant has infifted
upon that advantage by way of plea. But 2
criminal profecution for a Libel (like all other
criminal profecutions) has only in view the in-
jury {ociety has fuftained from the commiffion

of
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of a crime. It does not confider private but
public interefts.  And as a libel tends equally
to a breach of the peace, whether it 1s founded
in truthr or falfenood, it 1s no anfwer to the
charge, to fay the publication is true. To
publifh extrajudicially, that a man 1s a mur-
derer, or a robber, 1, calculated to indame his
mmind and the minds of his friends in the moft
vioient aegree, and to excite the keenefl reient-
ment; and if the charze be true, it 1s even
more cutting than 1t would be it falfe, and
more likely to produce violence. If falfe, the
belt way of repelling 1t weuld be by an 1nvef-
tigation of the truth ; and the refentment the
charge excites may be meft eficacioufly in-
dulzed by calling i the aid of a court of juf-
tice : But if true, no way is open to the
party to punifh the attack but by adls of vio-
lence; for a judicial PlUCLLdlng would only
tend to confirm the accufation, and the difgrace
attending 1t, and would open the door to juftice.
A Libel therefore, when true, feems more like-
ly to engender violence and caufe bloodthed
than when it is falfe.  And as the punithment
of Libils criminally has for its object the pre-
{ervation of the peace of Jociety, the truth of
a Libel can furntfh ro excufe for 1ts publica-
tion. lIndividuals are not to take the punifh-
ment of cffences 1nto their own hands ; but if
they know of a crime being committed, they
fhould purfue the offender to puaifhment by
judicial procefs.  Any other mode tends to the
obilrution of jultice, and is of couric favour-
able to the perpetration of crimes.

I cANe
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I can~oT help taking notice of the injuitice
of thofe obfervatioms which have frequently
hcen made, and which repref=nt the dotrine,
that juries have no cognizance of the law, as
tending to convert them into mere cypbers.
Are juries cyphers while they are determining
whether a perfen has really done thofe falls,
which are alledged againft him by way of a
criminal charge? Are they cyphere while their
jurifdiction extends over the immenfe range
of all the tranfa&ions and circumftances that
can be made the {ubje& of judicial enquiry—
a juri{di&ion co-extenfive with the limits of
human condu&, confidering man as a f{ocial
veing ! Are they cyphers while diftinguith-

-

Ing from evidence whether 4 writing was
levelled apainft the peace and happineis of
mankind, or, whether 1t was mcant merely
to convey abitralt fenttments? vet {uch are
the powers tnat the apove deltrine permits
to jurtes—{ubject 1deed te the limitation,
founded in the cleareft reafon, that they can
decide only upon the truth of fuch fié&s as are
referred to their invettigntion. It rather ap-

pears that the contrary {yitem may with juttice
be arruizned, as aiminz at the fubverfion of
the authority and the vicfulnefs of judges.
It 1t be true, that a jury bas a right to decide
the law (the exercife of which right, being
entirely at their difcretion, muft be without
reftriction or control), then indeed are the
judges merely cyphers, and all the pomp and
folemnity with which the conftitution has dif-
tinguifhed their office, only ferve to render

their inﬁgniﬁcance more vifible.
JurIEcs
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Juries would do well to be on their guard
"againf’c thofe attempts, w\'jj;ﬂh, under a pre-
tence of fecuring, in reality aim at an exten-
fion of their rights,  Such attempts are gene-
rally pointed at acquittals, and are only cal-
culated to furnifh opportunities for the guilty
to efcape. 1he doftrine that the law is with-
in the comprehenfion and the province of the
jury, 1s extremely “convenient to libellers, as
it furnifhes them with an opportunity, by
means of popular barangues—by taking ad-
vantage of the prejudices of the times—and by

~an abufe of the moft facred terms relating to
civil rights—to perfuade juries to return a
verdi&k of not guilty, or {fome other verdi& that
may equally {ruftrate the ends of juflice. It
would alfo be well if juries were to hear
with great caution aif afpeals to ther paf-
~ fions.  Cool and fuber reafon fhould ever
prefide at the feat of juagment. It 1s dif-
ficult to hold the f{cales of juftice fteady,
while the paflions agitate the mind. In fine,
juries fheuld never forget, that on a facred
regard to the diftinétion between the offices
of judge and jury, as well as on an amicable
and harmonious co-operaticn 1n the much con-
neted duties thereof, depend the importance
and utility of both, and the beneficial exe-

cution of our admirable fyftem of laws.
F I N I Sgisn
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