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- John Tutchin, for a libel, in the reign of
Queen. Anne, it was declared by Sir E.
Northey, the attorney.general, that he
would always profecute any man who
fhould affert, “¢ that the people have power
‘“ to call therr governors to account *4.”
“T'HE dotrines which are propagated con-
cerning libels, and the extent of the power
of juries in trials for the publication of them,
involve i them various abfurdities. Thus
though it is affirmed, that juries are inca-
pable of determining what 1s, or what 1s
not a libel, yet in every profecution of a
bookfeller or printer for a libel, 1t 1s always
taken for granted, that they are capable
of determining this. intricate and knotty
point. For they are never, in any cale,

allowed to plead ignorance on this {ubjedt,
as an exculpation of. themfelves for having

fold or printed what 1s called .2 libel,

*4 State Trials, vol. V. p. 544.
Vot. IL E No
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No bookfeller or printer 1s permitted to
urge m his own jufhification, that he
did not know that any book or pamphlet,
‘with the publication of which he s charged,
was 2 hbel. Now te take 1t for granted,
that every common bookfeller, or printer,
15 a judge of what 1s, or of what 1s not a
libel ; and yet to affert, that twelve jury-

men, perfons of the fame rank, are incapa-
ble of determining i, is to the laft degree

propofterous and abfurd. But many book-
fellers have been pilloried, and otherwife
{feverely punithed, for felling feditious li-
bels ; and {fome printers have been hanged
for printing treajonable libels.

WE are told, that neither common, nor
{pecial juries, are competent to the decifion
of what 1s, or what 1s not a libel. But
grand juries, 1t f{eemss, poflefs more faga-

city. They muft certainly poflefs fome

knowledge upon this fubje&: for it is al-

lowed,
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l;:)wed, ‘that they have a nght.to find bills
of inditment againft libellers. In 1783, a
grand jury at Wrexham, in the county of
Denbigh, found a bill of indi&tment againft
the Dean of St. Afaph for the publication
of a libel. The piece fo denominated was
a dialogue on the principles of government,
written by fir William Jones, and which

had been, before its publication in Wales,
printed and difperfed at the ®xpence of a

public fociety ; who were of opinion, that
the principles it contained were fo juft, and
{fo favourable to the interefts of national li-
berty, that they could not be too generally
difleminated. In the indi&ment found at
Wrexham, 1t was, however, ftated, that
this publication was a ¢ falfe, wicked, ma-
¢¢ licious, feditious, and {candalous libel.”’
Now a plain man may be puzzled to dif-
cover, how 1t fhould happen, that the grand
jury at Wrexham fhould be {o learned in

ko2 the
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the law of libels, and that the fpecial jury
at Shrewfbury, who afterwards tried the
caufe, and who were men of ‘the fame rank,
fhould have been fo ineenipeterit-, as they
were informed they were, to determine the
innocence or criminahty of this publication.
But the whole do€trine of hbels, and the
modes of proceeding concerning them, are
attended with profound myﬁeriés, to the
comprehenfion of which common under-
ftandings feem not to be competent. It has
been faid 1n divinity, that ¢¢ where myftery
“ begins, religion ends;’” and perhaps 1t
may be faid of law, with equal truth, that,
whenever myftery 1s introduced into 1t,
there is an end of reafon and of juftice.
Whatever is intended for the regulation of
all men’s condu&, ought to be made mtel-

Ligible to all. Myftery in law can anfwer
no purpofes, but thofe of knavery, or of

oppreflion. But from whatever caule 1t

has
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has proceeded, abundant pains appear to
have been taken, in trials for libels, to be-
wilder the underftandings of jurymen, and
to involve the ‘bufinefs in the darknefs of
legal jargon, and profeflional {ophiftry.

~ In indi¢tments, - or informations for li-
bels, certain epithets are introduced, which
are intended to be defcriptive ‘of the offence
with ‘which a perfon is charged who is pro-
{ecuted:as a.libeller, If it bea public hbel,
er fuppofed public libel, it 1s generally
{tated, 1n the information, or indi&ment,
to.be a ¢ falfe, wicked, malicious, {feditious,
¢¢ and {candalous libel.”” If a book or pa-
per ftyled a libel be not proved to deferve
thofe epithets, or if it does not appear to
the jury to deferve thofe epithets,- no evi-
dence is produced to them that a libel has
been publithed. For a book or paper that
1s not entitled to thele epifhets 1s not a l-
bel. 'Whether a book or paper be falfe, or

E 3 wicked,
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wicked, or malicious, or feditious, or {can-

dalous, or whether they be otherwife, whe-
ther they are innocent or criminal publica-

tions, are falts, and fa&s undoubtedly to be
inquired into by the jury. But whether

they are queftions of fa&, or queftions of
law, in either cafe they come within the
cognizance of the jury: for the jury has
nothing elfe to determine, that 1s in the
leaft worthy the attention of a court of juf-
tice. The publication of a book or pamph-
let 1s not a-crime, independently of the cri-
minal matter which i1t may eontain; and if
a jury find a man gulty without a convic-
tion of the criminality of the publication
with whieh he is charged, they convit a
fellow-citizen without the leaft reafon or
juftice.

BuT clear as thefe principles are, much
legal fophiftry has been employed, to per-
fuade juries, that they are to pay no atteu-

tion
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tion to the epithets, in informations or in-
ditments for libels, and that they are mere

words of courfe, or inferences of law. The
—epithets FALSE, WICKED, MALICIOUS, SE-
DITIOUS, and SCANDALOUS, have been com-
pared by lord chief juftice Jefferies, and
other judges fince, to the phrafes in indit-
ments for murder, that the murder was
committed by the party accufed, ¢ not hav-
¢“ 1ng the fear of God before his eyes,” and
¢ being moved and feduced by the infti-
“ gation of the devil.” But furely it is the
mof’c‘contemptible {ophiftry, to compare,
and to confound, phrafes that are evidently
words of courfe, and which from their na-
ture are incapable of proof, with others that
are capable of proof, and which are defcrip-

tive of, and chara&eriftic of the offence with
which the accufed party is charged. If a

murder be committed, it cannot be necef-

fary to prove, that the murderer committed

ORI the
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the fa&t ¢¢ at the inftigation of the devil ;"
but if a2 man be charged with writing, print-
ing, or publithing a libel, the jury ought
to be convinced, that the book or paper {o
ftyled is falfe and {candalous, or malicious
and {editious ; or-otherwife they copdémq
a man without the leaft evidence of crimi-
nality ; for writing, printing, or publifhing,
are alls in themfelves perfetly innocent
and indifferent. |

EveN' in the cafe of homicide, a man 1s
not convicted of murder, if he has killed
another by accident, and without mtending
it, or without being engaged in fome un-
lawful act; and of all this the jury are
judges. But we are told, that juries have
nothing to do with the INTENTION of a li-
beller. They are only to find the fact of
publication. Thus it was faid by Jefferies,

on the trial of Sir Samuel Bernardifton,

¢ the proof of the thing itfelf, proves the

evil,
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F evil mind it -was done with. - If, then,
¢ gentlemen, you believe the defendant,
¢ Sir Samuel Bernardifton, did write and
¢ publith thefe letters, that s proof enough
¢ of fth_e:-;vords MALICIOUSLY, SEDITIOUSLY,
¢ and rACTIOUSLY, laid 1in the informa-
¢ tion *+.’

- ¢ WHEN I refle&t,” fays an able writer,
who has been before quoted, ¢ that the de-
¢ claration, information, or indi&ment for
¢ a libel, charges the paper complained of
¢ with :malice and fedition, that the jury
¢ are {fworn well and truly te try this
¢ charge, and true deliverance make,—and
¢ that if the jury find him guity, the ver-
¢ dift 1s drawn up; *¢ The jurors fay, upon
¢¢ their oaths, that the defendant malicioufly
¢¢ and feditioufly publithed the paper in
¢¢ queftion;” it 1s impoffible for me not

¢ to declare, that the whole of the proceed-

2 State Trials, vol. III. p. 320.
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¢ ing, and the only legal form of drawing
¢ up both information and verdi&, give the

¢ lie to thofe who tell a jury, that ¢ the
¢ epithets FALSE, SCANDALOUS, and MaA-

¢¢ Liclous, are at prefent (before any ver-
¢ di&t inding the defendant guilty, which
¢¢ eftablithes the fact) all words of courfe ;
¢ but if the writing be found a libel, they
¢ are inferences of law ;> or elfe that ¢¢ the
« epithets of malicious and feditious are in-
¢¢ ferences mn law, with which they have
¢ nothing to do, and that whether the pa-
¢ per be crimnal or innocent, 1s to them
¢ a fubjelt of indifference *°.”

In the notion of the eptthets refpelting
hbels being immaterial, or merely words

of courfe, the opinions even of the crown

lawyers {feem mot to have been uniform,

On the tnal of Richard Franklin for a hibel,

*3 Another Letter to Mr, Alinon, in matter of Libel,
P- 34> 35¢

0
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in 1731, the folicitor general told the jury,
that it was not material, whether the mat-
ters or things publithed in the libels were

true or falfe, ¢ if the publication thereof
*¢ was detfimental to the government, and

¢ of a malicious, injurious, and feditious

¢ defign,” &c¢*S, Here the truth or falfe-
hood of the libel are fpoken of as a matter

of indifference; but the malicious, 1nju-

rious, and feditious defign of it, appears to
be ¢onfidered as an obje& of inquiry to the

jury.
THE general pradtice of introducing the
term FALSE, in 1pdi¢tments or informa-

tions for libels, feems fufficiently to prove,
that 1t was the opinion of our anceftors,
that fallchood was neceffary to conftitute a
libel. Nor 1s it ealy to conceive, that a
conicientious jyry can return upon their
paths, that a man has publithed a FALSE and

2¢ State Trials, vol. IX. p. 258.
MALICIOUS
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parrcrous libel, which they muft do when
they convi&t a public libeller, if they are
not ‘in their own minds convinced of the

FALSEHOOD anithc MALICE. With refpet
to private hbels, their truth or falfchood has
always been confidered as a matter of fo
much - mmportance, that it has been laid
down as a rule ‘in the court of ‘K;mg"s
Bench; that the court will not grant an in<

formation for a private libcl“dha‘fging a
particular offence, unlefs the’ pfofccﬁtdr will
deny the charge upon oath *7, -
- Jr has beenﬁid,‘, that jliriesiafe* not to
tadge of the INTENTION Of 3 libeller, be-
ecaufe INTENTION in this cafe is incapable
of proof. But upon this it has been jtfﬁly
remarked, that ¢ Criminal intention in the
¢ publication of a libel may be proved by

¢ two forts of evidence; one INTERNAL,

*7 Douglas’s Reports of Cafes argued and determined
in the Court of King’s Bench, p. 271,

¢ anfing
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¢ arifing from the nature of the paper; the
¢ other EXTERNAL, from the circumftances
¢ acccmpanyiég the a& of publication **.’
And of the whole of this the jury are the
. true and proper judges. It was certainly
the opinion of lord chief juftice Holt, that
the intention of the writer was a proper
fubje& for the jury in matter of libel. In
the cafe of the King again{t Brown, that
judge faid, ¢ An information will be for
¢ {peaking ironically. And Mr. Attorney
¢ faid, ’twas laid to be wrote 1rRoNICE, and
¢ he ought to have thewed at the 'trial that

¢ he did not intend to fcandalize them ; and

¢ the jury are judges Quo ANIMo this was

"done, and they have found the 1ill in-
‘ tent*®.” It is alfo faid in Viner of a libel,

$

3% Letter to the jurors of Great Britain, 8vo. 1771.
p. I4.

% Lutwyche’s Reports of Cafes adjudged in the Court
of King’s Bench, in the reign of Queen Anne, p. 86.

that
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that ¢ the mind with which it was made
¢ is to be refpeted *°.”’

To be regardlefs of the intention with
which an alt was done, is not confonant

to the maxims of Englith law. ¢ Omne
¢ altum ab agentis intentione eft judican-
¢ dum.” Everyalt istobe judged from the
mtention of the agent. Mr. Juftice Hollo-
way, one of the judges of the court of
King’s Bench, in the cafe of the feven bi-
fhops, evidently confidered the jury as
judges of INTENTION, and that they thould
attend to the evidence of sebpiTION, I1In 2
trial for matter of libel. For he faid to the

jury, ¢ If you are fatisfied there was an 1LL
¢ INTENTION of SEDITION, or the like, you
¢ ought to find them gulty.” And Mr.
Juftice Powell, in the fame caufc,‘ {ad to
the jury, © Geﬂtlcmen, to make 1t a libel,

3s General Abridgment of Law and Equity, vol. X'V.

p- 85- -
¢ it
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¢ 1t muft be falfe, it muft be malicious, and
¢ it muft tend to fedition **.’

IN many inftances, the condu& of the
judges, in trials for libels, has manifefted
a moft fhameful pa;rtiality to the crewn;
and this has happened net only during the
reigns of the princes of the houfe of Stuart,

but fince the Revolution, and fince the ac~
ceflion of the houfe of Hanover. But,
according to the found maxims of Englith
law, any partiality, manifefted by the judge
againft the perfon accufed, is a violation
of the duty of his office. Coke fays, ¢ The
¢ court ought to be inftead of counfel for ‘
¢ the prifoner, to fee that nothing be urged
¢ againft him contrary to law and rnight.
¢ Nay, any learned man that is prefent
* may inform the court, for the benefit of
¢ the prifoner, of any thing that may make

* the proceedings erroneous. And herein

3 State Trials, vol. IV. p. 390.
¢ there
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¢ there is no diverfity between the petr
¢ and another. fubje&. And to the end
¢ that the trial may be more indifferent,
¢ feeing that the fafety of the prifoner con-
¢ fifteth in the indifferency of the court,
¢ the judges ought not to deliver their opi-
¢ mions before-hand, of any criminal cafe
¢ that may come before them judicially **.°
But, 1n libel caufes, it has been no uncom-
mon thing to fee the judges a&ing as coun-
fel againft the perfons under trial : which
thews the extreme danger and impropriety
of leaving the innocence, or criminality,
of fuch publications as are termed libels,
wholly to the determination of the court.

To fuppofe, from motives of delicacy,
that the judges will always be impartial,
and that they will never be under any

undue mnfluence, 1n caufes between the

crown and the fubje&, would be extremely

3* Inftitutes, Part I11. p. 29. edit. 1660.
| weak
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weak and abfurd; and, indeed, no man
can be of that opinion, who has ever read
the StraTE TRiars, or who has been a
frequent atténdant in the courts in crown
catifes.

TuAT there have been many inftances
of ju’dg‘es, who have given very erroneous
judgments, and whofe condué has been
extremely eriminal, 1s a fa& too notorious
to be denied. Lord chief juftice Vaughan
fays, ¢ If any man thinks that a perfon
¢ concerned in intereft, by the judgment,
¢ attion, or authority exercifed upon his
¢ perfon or fortunes by a judge, muft fub-
* mut in all, or any of thefe, to the im-
¢ plied difcretion and unerringnefs of his
¢ judge, without feeking fuch redrefs as
¢ the law allows him, it is a perfuafion
< againft common reafon, the received law,
¢ and ufage both of this kingdom, and al-
¢ moft all others., If a court, inferior or
Vor. IL ¥ ¢ {uperior,
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¢ fuperior, hath given-a falfe or erroneous
¢ judgment, 1s any - thing more frequent
¢ than to reverfe {uch judgments, by writs
¢ of falfe judgment, of error, or appeals,
¢ according to the courfe of the King-
¢ dom? NS
¢ If they have given corrupt and ditho-
¢ neft judgments, they have in all- ages
¢ been complained of to the king in- the
¢ Star-chamber, or to the parliamént. An-
¢ drew Horne, in his Mirror of Juftices,
¢ mentions many judges puniihed by king
¢ Alfred, before the conqueft, for corrypt
¢ judgments, and their partiéular names
¢ and offences, which could not be  had
¢ but from the records of thofe times. Our
¢ flories mention many punifhed in the
¢ reign of Edward the Firft : our parha-
¢ ment rolls of Edward the Third’s time,
¢ of Richard the Second’s time, for the
¢ pernicious refolutions given at Notting-
| ¢ ham
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* ham caftle, afford examples of this kind.

¢ In latter times, the parllament journals

¢ of 18 and 21 Jac. the judgment of the
¢ {hip-money, in the time of Charles the

¢ Firft, queftioned, and the particular

. ¢ judges impeached *3.”

‘THAT the conduét of the judges, even
in their colleétive capacity, may fometimes
be as cenfurable and corrupt as that of any
other clafs of men, the decifion of the
judges 1n the cafe of thip-money, affords,
indeed, a very memorable inftance. Lord
Clarendon himfelf, - though *'Both a lawyer
and a royalift, exprefles great indignation
at the niquitous conduct of the judges at

that period, and {peaks of thewr decifion as
having been productive of the moft perni-

cious confequences. He remarks, that the

payment of thip-money was more firmly
oppofed, after the judges had declared 1t to

3 Vaughan’s Reports, p. 139.
F 2 be
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fe legal, than at had been before. ¢ 'That
¢ preflure,’ fays he, ¢ was borne with much
¢ more chearfulnefs before the judgment
¢ for the king, than ever it was after;
¢ men befere pleafing themfelves with do-
¢ ing fomething for-the king’s fervice, as 2
‘ tefumony of their affetion, which they
¢ were not bound to do; many really be-
¢ heving the neceflity, and therefor¢ think-
¢ iug the burthen reafonable; others ob-
¢ ferving, that the advantage to the king
¢ was of importance, when the damage to
¢ them was not confiderable ; and all af-
¢ {uring themielves, that when they fhould
‘ be weary or unwilling to continue the
¢ payment, they might refort to the law

¢ for relief, and find it. But when they
¢ heard this demanded in a court of law,

¢ as a right, and found it, by {worn judges

¢ of the law, adjudged fo, upon fuch grounds

¢ and
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¢ and reafons as every ftander-by was able
¢ to {fwear was not law, and {o had loft the

™

¢ pleafure and delight of being kind and
¢ dutiful to the king ; and, inftead of giv-
¢ Ing, were required to pay, and by a logic
¢ that left no man any thing which he
* might call his own, they no more looked
¢ upon it as the cafe of one man, but the
¢ cafe of the kingdom, not as an impofi-
¢ tion laid upon them by the king, but by
¢ the judges; which they thought thern-
¢ {elves bound in confcience to the public
¢ juftice not to fubmit to.’—¢ And here the
¢ damage and mifchief cannot be exprefled,

¢ that the crown and f{tate fuftained by the
¢ deferved reproach and infamy that at-

¢ tended the judges, by being made ufe of
¢ in this and like a&ts of power ; there be-
¢ ing no pofhibility to preferve the digmty,
¢ reverence, and eftimation of the laws

F 3 ¢ themielves,
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¢ themfelves, but by the integrity and in-
¢ nocency of the judges *+.”
IN no cafes have the judges behaved

with more thameful partiality, than in trials
for libels, and in trials for high treafon. In

many inftances, in fuch cafes, their conduct
has been fo notorioufly indefenfible, that the
StaTe TriaLs have been pleafantly term-
ed, ¢ a libel upon the judges.” Indeed,
the unfavourable ftatement of their conduét,
in that colle®ion, is fo much the more li-
bellous, as it 1s unqueftionably true. Hence,
however, fufficient evidence may be ad-
duced of the extreme folly and abfurdity,
which would be manifefted by the people
of this country, if they were to fuffer juries
to be deprived of any part of their antient
power and authority in {fuch cafes. Thele
are the cafes, in which judges are the moft

3¢ Hift. Vol. I. Part 1. p. 69, 70, Edit. 8vo,
1707 .
likely
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fikely to be under an undue influence on
the part of the crown; and thefe, there-
fore, are the cafes, in which the fubje&t
has the moft occafion for the proteGtion of
a jury.

NoTHING can be more infamous, nor
more inconfiftent with a free conftitution,
than the doétrines which have been main-
tained by fome of the judges concerning
libels. Mr. Juftice Allybone, in the cafe of
the feven bithops, laid down the following
do&trine refpeting libels. ¢ I think, in the
¢ firft place, that no man can take upon him
¢ to write again{t the a&ual EXERCISE of the

¢ government, UNLESS HE HAVE LEAVE
¢ FROM THE GOVERNMENT, but he makes
¢ a libel, be what he writes true or falfe;
¢ for if once we come to impeach the go-
¢ vernment by way of argument, ’tis the
¢ argument that makes the government or

¢ not the government : {o that I Jay down
F 4 ¢ that
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¢ that in the fifft place, that the govern~
¢ ment ought not to be impeachcd by
~ $ argyment, nor the exercife of the goe
¢ vernment fhaken by argument ; becaufe
¢ I can managea propoﬁtibn, in itfelf doubte-
¢ ful, with a better pen than another man
¢ This, fay I, is a libel, Then I lay
¢ dawn this for my next pofition, ‘That no
¢ private man can take upon him to write
¢ concerning the government at all; for
¢ what has any private man to do with the
¢ government, if his intereft be not ftirred
¢ or thaken ¢ It is the bufinefs of the goe

vernment to manage mattcrs relating to
¢ the government; it is the bufinefs of fuba
¢ jeQs to mind only their own pro,Pc;rtics
¢ and interefts. If my intereft is not thaken,
¢ what have I to do with matters of govern-
¢ ment? They are not within my {phere,
¢ If the government does not come to fhake
* my particulay intereft, the law is open for

¢ me,
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* me, and I may redrefs myfelf by law s

¢ and when 1 intrude myfelf into other

¢« men’s bufinefs, that does not concern my

« particular intereft, I am a libeller. Thefe

¢ I have laid down for plain propofitions ;

¢ now let us confider farther, whether if I -
¢ will take upon me to contradi& the go-

. ¢ vernment, any fpecious pretence that I
¢ fhall put upon it fhall drefs it up into
¢ another form, and give it a better deno-
¢ mination ; and truly I think it is the
¢ worfe, becaufe it comes in a better drefs g
¢ for by that rule, every man that can put
¢ on a good vizard, may be as mifchievous
¢ as he will to the government at the bot-
¢ tom: fothat whether it be in the form of
¢ a2 fupphlication, or an addrefs, or a peti=
¢ tion, if it be what it ought not to be, let
¢ us call 1t by its true name, and give it its
¢ :ight denomination, it is a libel 5.’

? State Trials, vol, IV, p. 391.
On
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. ON the trial of Henry Carr at Guildhall}

for a libel, before lord-chief-juftice Scroggs,
10 1680, Sir George Jefferies, then recorder
of. London, in his {peech, as counfel for
the crown, faid, ¢ All the judges of Eng-
¢ land having been met together, to know
* whether any perfon whatfoever l‘nay' €X-

¢ pofe to the public knowledge any manner
¢ of intelligence, or any matter whatfoever
¢ that concerns the public: They give it in
¢ as their refolution, that no perfon what-
¢ foever could expofe to the public know-
& ledge any thing that concerned the affairs
¢ of the public, without licence from the
¢ king, or from fuch perfons as he thought
¢ fit to entruft with that affair 35 And he
afterwards {aid, uncontradi&ed by the court,
¢ It 1s the opinion of all the judges of Eng-
¢ Jand, that it is the law of the land, that
‘ no perfon fhould offer to expofe to pub-

¢ State Trials, vel. III. p. 58,
'a.'__?x_‘ f liC
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¢ lic knowledge any thing that concerns the
¢ government without the king’s imme-~
¢ diate licence *7.” 'The chief juftice Scroggs,
in fumming up the evidence to the jury,
on the fame trial, exprefled himfelf in the
following terms: ¢ I muft recite what Mr.
¢ Recorder told you at firft, what all the
‘¢ judges of England have declared under

° their hands. The words I remember are
¢ thefe: ¢ When by the king’s command we
¢ were to give in our opinion what was to
“ be done in point of the regulation of the
¢¢ prefs; we did all fubfcribe, that to print

14

or publith any news-books or pamphlets
of news whatfoever, is illegal ; thatitisa
manifeft intent to the breach of the peace;
and they may be proceeded againft by law
for an illegal thing *2.”

IN the trial of the feven bithops, Sir Wil-
ham Williams, the {olicitor-general, faid to

44
€4

€L

¥4

¥ State Trials, vol, 111, p. 8. 3% Jbid. p. 64.
the
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thé jury, ¢ If any perfon, i1 any paper, -
¢ have {landered the government, you are
¢ net to examine who is m the night, and
¢ who 1s in the wrong, whether what they
¢ faid to be done by the government be legal
¢ or no; but whether the party have done
¢ fach an a&t 3% It 1s a circumitance not
unworthy of notice, that this learned law-
yer bad himfelf acquired has knov;rlcdge in
the law of libels at no inconfiderable ex-
pence.  He had been fined 10,000l. by the
court of King’s Bench, in the firft year of
the reign of king James the Second, for
publithing a libel called ¢ Dangerficld’s
¢ Narrative.” He paid 8oool. of it, where-
upon fatisfaltion was acknowledged upon
record. He was fpeaker of the houfe of
commons when he publithed the libel, and
publifhed it by order of the houfe +°.

3% State Trials, vol. IV. p. 386.
* Ibid. vol. X. Appendix, p. 34«
Ir



has been repeatedly quoted, that ¢ the whole
s do&trine of libels, and the crimmnal mode
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Ir is obferved by an acute writer, who

¢ of prefecuting them by information, grew

3

¢

4

¢

€

$

with that accurfed court the Star-chambef.
All the learning intruded upon us DE Lt~
BELLIS FAMOSIS was borrowed at efice,
or rather tranflated, from that flavith im-
perial law, ufually denominated the civil
law. You find nothing of it in our books
before the time of queen Elrzabeth and.

¢ fir Edward Coke ¢*.>—*¢ The matter of li-

¢ bel, independent of the ftatutes pE sCaAN-
¢ DALIS MAGNATUM, was {carcely heard

€

£

¢

of in this ifland, until the time of Coke ;
and the fhort cafe of L.amB, by him re-
ported, ftates the law as refolved upon

¢ this head, in the reign of a Stuart, by

4

the fevereft of all courts, the Star-chame

¢* Letter concerning Libels, Warrants, the Seizure

of Papers, &c. 8vo. 1705. p. 20.

¢ ber,
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¢ ber, the fountain of this fort of profes
¢ cution. And yet this dreadful court,
¢ u‘[;mi;folcmn argument, rules,  that

¢ every one who fhall be convicted, either
¢ ought to be a contriver of the libel, or
¢ a procurer of the contriving of it, or a
¢ malicious publifther of it, knowing it to
¢ be a libel +*,” ’

¢ THE notion of purfuing a hibeller 1n a
¢ criminal way at all, is alien from the na-
¢ ture of a free conflitution. Our antient
¢ common law knew of none buta civil re-
¢ medy, by fpecial attion on the cafe for
¢ damages incurred, to be aflefled by a jury
¢ of his fellows. There was no fuch thing
¢ as a public libel known to the law. It
¢ was in order to gratify fome of the great
¢ men, in the weak reign of Richard the

¢ Second, that fome a&ts of parliament

\

¢* Another Letter to Mr. Almon, in matter of
Libel, p. 31, 32.
¢ were
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¢ were paffed to give altions for falfe tales,
¢ news,,apd {lander ‘of peers, or certain
¢ great. gﬁiﬁqﬁs; of ftate, .which are NOW
¢ termed DE SCANDALIS. MAGNATUM *3.:
ONE maxim concerning libels, of which
'we have lately {o frequently heard, namely,
that it is of no_confequence whethera libel
be true or falfe, 1s {o little confonant to
commen fenfe, that one i1s tempted to in-
quire, hO‘lV this maxim came to be a part
of the. law .of. England? -and upon inquiry
1t appears, that this admirable maxim de~
rived its origin from a court truly worthy
of it. In Viner’s Abridgment, we. find it
ftated, that ¢ the court held that a libeller
¢ was punifthable, though the matter of the
¢ hibel 1strue+¢.” But when we examine
into the authority for this, and the cgourt
by which it was decreed, we are referred, as

43 Another Letter to Mr. Almon, in matter 6f Libel,
p. 31, 32. * Vol. XV.p. 58, . . |

to
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to the earlieft authority, to Want’s cafe In
the court of Star-chamber, - Thus it ap.
pears, that this maxim originated in the
infamous court of Star-chamber, and bemng
retailed from one law reporter or compiler
to another, we are at length gravely and
confidently informed, that this i8 a part of
the law of England, -

- TrE fa& is, that there is very little law
upon the fubjet of libels to be found in the
books; and what there is, appears to be, for
the moft part, of no legitimate origin. In
Viner’s ¢¢ General Abridgment of Law and
¢ Equity,” in twenty-three volumes, folio,
there are net morc than feven pages on
the haw of libels; and a great part of the
cafes referred to are cafes in the Star-cham-
ber. There being, therefore, fuch a fcarcity
of real law upon the fubjelt, the Star-
chamber code was received by fome of the

judges, as no other happened to be fabn-

cated.
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cated. ~ Accordingly the prefent fyftetn of .
libel -law, is manifeftly little more than a
¢olleCion " of maxims - retailed from the
court of Star-chamber, and having no other
legal fan&tion than the occafional adoption
of {fome of the judges. In fhort, almoft
the whole of what is now called the law -of
libels, is the mere fabrication of the pro-
feflors and officers of the law, and was ne-
ver ratified by the parliament; or the peo-
ple of England, nor any part of the antient
common law of the land.

MobpEeRN precedents, and the mere opi-
nions of judges, ought not to be implicitly
received as law, when they tend to the di-
minution: of the liberty of the fubje&, and
relate to points which may be contefted be-
tween the fubje&t and the crown. Matters
in which the interefts of general liberty
are concerned, are of too facred and ima

portant a nature, to be entirely fubmitted
VoL, 1l G to
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to the determination of magitrates ap-~
pointed by the crown. In affairs relative
to private preperty, ia which the judges
may be prefumed wholly difinterefied, there
s lofs danger in pesmutting them teo make
the law ; though, perhaps, vpon inquiry
& will be found, that it is to this fpecies of
law that we are much indebted for that va-
riablenefs, and that uncertamty 1n the law,
which is fo profitable to its praitioners,
and fo prejudicial to the people at large. -
TrE doftrines cancerning libels, which:
are to be found in fome of our law-hoogks,
are fo defhtute of any legitimate origin, fo
evidently fprung frem the court of Star-
chamber, and fo inconfiftent with every
principle of a free cenflitution, that they
deferve much mere to be {couted, than
fome of thofe black letter cafes, which have.
been treated with fuch extreme centempt
by the prefent chuef juftice of the King's.
. .- Bench.
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Bench +5. Lotd Mansfield long ago decided
for common fenfe againft Dyer; and it
would be well if juries would acquire fo
much fpirit and acutenefs, as to decide, 1n
trials for libels, for common fenfe, and
common juftice, even againf{t Hawkins, or
any other folemn reporter or compiler of
Star-chamber law.

'Or the do&trines concerning libels, which
are to be found in fome of our law com-=
pilations, 1t may not be 1mproper ‘here to
give a few fpecimens. Of the nature of
a hibel the following defimtion has been
oiven : ¢ A LIBEL, called FAMOSUS LIBEL-
¢ LUS, SEU INFAMATORIA SCRIPTURA, IS
‘f taken for a {candalous writing, or a& dene,
thending to the defamation of another.
¢ And this may be, and {fometimes 1s, againft
¢ a public, and fometimes aganft a private

*S L.ord Mansfield was living, and in office, when
this piece was firft publifhed.

| G 2 ¢ perfon ;
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perfon; fometimes againft the living,
fometimes againft the dead .’

Hawkixs fays, ¢ It feemeth, that a hibel,
in a fiié& {fenfe, is taken for a mahlcious
defamation, exprefled either in printing
or writing, and tending either to blacken
the memory of one who is dead, or the
reputation of one who is alive, and to
expofe him to public hatred, contempt,
or nidicule +7.’

¢ SucH {candal, as is exprefied in a {coff-
ing and 1ronical manner, makes a writ-
ing as properly a hbel, as that which is

exprefled in dire& terms.’ ¢ Nor can

there be any doubt, but that a writing
which defames private perfons only, is as
much a libel as that which defames per-
fons intrufted with a public capacity, in-

¢ Sheppard’s A&ion upon the Cafe for Slander, edit.

1662. p. 115.

*7 Pleas of the Crown, Book I. p. 193.
¢ afmuch
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¢ afmuch as it manifeftly tends to create ill
¢ blood, and to caufe a difturbance of the
¢ public peace. However, it 1s certain,

¢ that it 1s a very high aggravation of a li-
¢ bel, that it tends to fcandalize the govern-
‘ ment, by refleCting on thofe who are en-
¢ trufted with the adminiftration of public
¢ affairs, which doth not only endanger the
¢ public peace, as all other lihels do, by
¢ {ftirring up the [;arties immediately - con-
¢ cerned in it to ads of revenge, but alfp
¢ has a direCt tendency to breed in the peo-
¢ ple a difike of their governors, and in-
¢ cline them to faGion and fedition *2,’

- ¢ THE takin g of acopy of a libel is a libel,
¢ becaufe it comprehends all that is necef~
¢ fary to the making of a libel; it has the
¢ fame {candalous matter i 1t, and the {ame
¢ mifchievous confequences attending it at

¢ firft. For it 1s by this means perpetuated,

#* Pleas of the Crown, Book I. p. 194.
G 3 ¢ alld
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¢ and it may come into the hands of other
¢ men, and be publithed after the death of
¢ the copier ; and if men might take éo’pie3
¢ with impunity, by the fame reafon print-
° ng of them would be no oﬁ'encé; and
¢ then farewell to all government ¢*." ¢ He
¢ who difperfes libels, though he does not
¢ know the effe& of them, nor ever heard
¢ them read, is punifhable *°." |

- Sir Edward Coke maintained, in the cafe
of Edwards againft Wootton, that *a per-

¢ fon LIBELLING HIMSELF is punifhable by

¢ the civil law ; and it feemed to lim, that
¢ he fhould be fo in the Star-chamber s*.?

He al{o fays, ¢ If one finds a libel againit a
¢ private man, he may either burnit, or de-
¢ hver it to a magiftrate immediately ; but

¢ if it concerns a magiftrate, or other public

¢ perfon, he ought immediately to deliver

4 Viner’s Generai Abridgment of Law and Equity,
vol. XV, p. 87. 9 Ibid. * Ibid.
¢ 1t
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¢it to a maglﬁrate that the author may
< be found out ¢*.°

Hawxins fays, ¢ That it is far from be-
‘ 1ng a juftification of a libel, that the con-
¢ tents thereof are true, or that the perfon
¢ upon whem it is made has a bad reputa-
¢ tion, fince the greater appearance of truth
¢ there is in any malicieus inve&tive, fo
< much the more proveking it is 3.’

CokE informs us, in his Reports, that it
was obferved, in a cafe which he recites,
¢ that Job, who was the mirror of patience,
¢ became quopamMMopo impatient when
¢ hibels were made of him; and therefore
¢ 1t appears of what force they are to pro-
¢ voke impatience and contention °*.’

In order, however, to give us {ome
confolation with refpe& to the doftrine of

5* Viner's General Abridgmént' of Law anq Equity,

vol. XV, p. 88. 53 Pleas of the Crown, p. Ib4.
¢ Vol, IIL. p. 126. Wilfon’s Edit. 8vo. 1777:

G 4 libels,
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libels, ferjeant Hawkins informs us, that
¢ 1t hath been refolved, that he who barely
¢ reads a libel in the prefence of another,
¢ without knoﬁving it to be a libel, or
¢ who bearing a libel read by another,
¢ laughs at 1t, or who barely fays, That
¢ fuch a libel is made upon fuch a perfon,
¢ whether he fpeaks 1t with or without
¢ malice, fhall not, in refpect of any fuch
¢ a&, be adjudged the publither of 1t **.°
WE alfo learn from Mr. ferjeant Salkeld,
that though we may not {peak truth of a

muinifter of ftate, or arraign the proceed-
ings of any adminiftration, however juftly,
yet we may abufe all mankind colletively,
or the divines, or lawyers, as bodies, though
not individually, without being gmlty of
‘alibel. ¢ Where a writing inveighs againft
¢ mankind in general, or againft a parti-

¢ cular order of men ; as for inftance, men

- 5% Pleas of the Crown, p. 196.
c Of
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¢ of the gown, this is no libel, but it muft .
¢ defcend to particulars and individuals to
¢ make if a ljbel *¢.]

FEw things are more extraordinary in
the hiﬁory of this country, than that fuch
ﬂo&rine_s thould ever have been allowed to
prevail 1n 1t.3s law, even for an hour, as
thofe which are to be found in fome of our
law compilations under the denomination
of the law of libels. But in juftification of
the honour of our anceftors, it fthould be
obferved, that this 1s a fpecies of law never
framed by the parliament of England, nor
ever formally aflented to or ratified by the
people. Thefe legal innovations were not,
indeed, fufficiently attended to at their in-

trodution ; and the people were much
bewildered by thofe technical phrafes, and
that legal jargon, in which this fubjet has
been fo ftudioufly enveloped.

3¢ Salkeld’s Reports, vol. I11. p. 224.
IT
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Ir was In the year 1641, that the court
of Star-chamber was abolithed by a& of
parliament; and in the aé for its abelition
it was ftated, that  the proceedings, cen-
¢ fures, and dectees of that-court; had by
& experience been found to bean intolerable
¢ burden to the fubjetts, and the mé'ans to
¢ introduce an arbitrary power and govern-
¢ ment.” When this court was abolithed,
its doftrines fhould have been abolithed
with it. At leaft, no decifions of that court
fhould ever afterwards have been urged in
this country as authorities. But though the
Star-chamber, from its defpotic nature and
tendency, was abolifhed by exprefs ftatute ;
yet its do@rines were fo pleafing to crown
lawyers, and prerogative judges, that they
afterwards occafionally ventured to broach
them in the courts, and they alfo found
their way into fome law compilations. In

this irregular and {urreptitious manner did

thefe



[ o 1]
thefe contemptible dogmas obtain the name
of law ; and the fu pinenefs and inattention
of the people, and their ignorance of the
various modes of legal artifice and chicane-
ry, prevented them from being fufficiently

aware of the injury and the infult that were
offered them.

ThE pofitions concerning libels, which
are laid down in Coke’s Reports *7, are evi-
dently ‘thofe dotrines which were main-
tained uponr this 'ﬁibje& in the court of
Star--chamﬁer, and are much the fame with
thofe that are to be found in Viner and in
Hawkins. It is, indeed, certain, that, not-
withftanding the very refplendent profef-
fional ment of Coke, yet, as a crown law-
yer, he {fometimes a&ed in a manner that
will ever refle& dithonour on his memory.
This was particularly the cafe- when he

7 Vol. III. fol. 125, 126, &c. Wilfon's edit.

Bvo. 1777.
appeared
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appeared as attorney-general againft Sir
Walter Raleigh, whom he treated with
great infolence, injuftice, and brutality. It
was after he was difgraced at court, that
he chiefly diftinguifthed himfelf as a confli-
tutional lawyer, and a friend to the hiberties
of his country. He was then principally

concerned in framing the famous Petition

of Right, and in other fpirited exertions in
fupport of the confhitution. It is, indeed,
fometimes a confiderable benefit to.the pub-
lic, when great lawyers are ill ufed by
kings, or minifters of ftate. In fuch cafes
they are led to employ thofe abilities, and
that knowledge, in fupport of the liberty of
the fubjet, which might otherwife be em-

ployed to its extreme injury. |
IT 1s an incontrovertible falt, that in
confequence of the doftrines concerning h-
bels, which have been propagated by pre-
rogative judges, and crown lawyefs, and
the
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the power which judges have aflumed in
fuch cafes, and to which juries have too
implicitly {ubmitted, men have been found
cuilty, and received very {evere fentences,
for writings, or publications, in which there
was not the leaft degree of criminality.
Of this fir SaAMueL BERNARDISTON, Mr.
RicHARD BaxTer, BENjaAMIN KEACH,

and HENRY CARRr, all whofe cafes are re-
corded in the State Trials, are {triking in-

ftances.

IT was n 1683, that fir SAMuEL BER-
NARDISTON was tried before fir George
Jefferies, for the publication of {everal {can-

dalous and malicious libels. Thefe pre-
tended hbels were nothing but private let-

ters, written in confidence to his friends,
and containing the news which then hap-
pened to be in circulation, and fome re-
marks on the ftate of public affairs at that

period. As he was known to be afriend to
the
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the liberties of his country, his letters were
intercepted at the poft-office; and their be-
ing fent thither was confidered as a‘ pubh-
cation. On this charge he was found guilty
by the jury, and fined ten thoufand- pounds.

Ix the year 1685, Mr. RicrArp Bax-
TER, a man of diftinguithed picty and vir-
tue, and who, from motives of conicience,
had refufed a bithopric, was tried before the
fame judge for the publication of his «¢ Pa-
¢¢ raphrafe on the New Teftament,”” whick
was ftyled a fcandalous and feditious libel
againft the government. Several -paflages
were {ele@ed, which were flated to contan
refleCtions on the prelates of the church of
England, and he was therefore charged with
baving been guilty of fedition. The fa&
was, that he had really written with fe
much moderation concerning the bithops,
that he incurred fome cenfure, from warm
men among the Diflenters, on that account.

This
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This refpe&table man was, however, treated
by the chief-juftice with the utmott bruta-
hty of reproach; and the jury were mean
and fervile enough to find him guilty: upon -
which he ‘was fentenced to pay a fine of
five handred pounds, to be imprifoned till
he had paid it, and to give fureties for his
good behaviour for feven years *®. As he
was unable to pay the fine, he remained
more than a year and a half in the King's
Bench prifon; but his fine was afterwards
remitted, and he was {et at liberty.

- In 1664, Mr. BenjaMIN KEACH WwWas
tried at the aflizes at Aylefbury, before
lord-chief-juitice Hyde, for writing a little
book called ¢“the Child’s Inftra&or,” in
which he had eppofed the do@rine of infant
baptifm, and maintained that laymen might
preach the gofpel. Thefe were the moft
dangerous dotrines contained in his book ;

- 88 State Tnals, V—OL X- Appendi:-ﬁ, P 40,
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| ‘but the chief-juftice mentioned it as 4t
aggravating circumftance, that Keach had

{poken of mfant-bapnﬁn in his performance
in fuch a manner, as implied that the child
of a Turk or a Heathen was ‘¢ equal with the
¢ child of a Chriftian *°.”” His lordfhip ac-
cordingly pronounced it to be a libel, and.
bullied the jury till they brought in a ver-
did of cuiLTY, which they appear to have

done very unwillingly. However, on this
contemptible charge, Mr. Keach was fined,
and twice pillonied.

Henry CaArr was tried in the court of
King’s Bench, at Guildhall, in 1680, for a
libel, entitled, ¢ The Weekly Packet of ad~
¢¢ vices from Rome.” The libellous pat-
fage ftated in the information, and upon
which he was convifed, contained only a
kind of allegorical reprefentation of the

powerful effeéts of money, and of its tend-

% State Trials, vol. I1. p. 548.
ency
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ency. to .*° make juftice deaf as well a$
¢¢ blind;,” but without any application to
any particular perfon or perfons ®°. ‘The
jury, however; found Carr guilty; and the
judge; Sir William Scroggs, aflured them,
that in {o doing they had atéd hike honeft
men %' L

IT may, perhaps, be alleged; that thefe
inftances of oppreffion were before the Re-
volution; but if the fame do&rines are
maintained now, that were maintained by
the proftituted crown lawyers of thofe
times, 1t 15 neceffary to point out whither
they would. lead, and what is their tend«
ency. And the fa& 1s, that the dofltrines
concerning libels, which are now propa-
gated, are the {fame that were maintained
before the Revolution. There has beerr no
new law upon the fubjet; and it is only
the {pirit of the times, and in confequence

*° Vid. State Trials, vol. HI. p. 60. ¢ Id. ibid.
Vor. 11, H 3 more
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a more moderate exercife of the powers
of government; that has occafioned " that
freedom of the prefs which® has atually
appeared in this country. The fame doc-
trine, that the epithets FALSE, and scAN-
DALOUS, and MALICIOUS, and SEDITIOUS,
in indi®ments or informations for hbels,

are mere words of courfe, or inferences' of
law, and not at all to:be attended: to by the
jury, which was aflerted by - Jefferies  and
Scroggs, by the worft judges, and moft
proftituted lawyers, during the reign of the
Stuarts, has been repeatedly aflerted even in
the prefent reign.. None of the Star-chamber
do&rines concerning libels' have ever been
formally difavowed; they are. ftill brought
forward whenever it is thought proper or
expedient ; the attorney~general may il
profecute whom he pleafes, .and when he
pleafes; and the judges of -the court of
King’s Bench ftill poflefs the power of dii-

cretionary



