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The prefent Practice of the

Pleadings, &c.
Rule o plead.

YOU aive rule to plead with the proper
{fecondary, pay him 1s. 104. which by
rule, M. 1654, will be out in four days iu-
clufive of the day whereon 1t 15 given (2), but
JudUant may not be figned till_the afternoon
of the next day after the rule to plead is out
(£). Sundzy or any holy-day on which the court
does not {it, is reckoned a day within the faid
rule, except it happens to be the laft of the
four days.

Rules to plead and rules to declare may be
oiven 71 term, or within four days after the
end of every term, but not afterwards: But
rules to reply, rejeiin, jorn in demurrer, &c.
may be given iz term, or within fixfeen days
after the end of every term.

If a rule to plead be given on Mionday,
judement cannot be figned *till Friday in the
afternson.  And 1f a rule to plead be given on
Friday, judgment may be figned on Tuefday
in the gftericor, if the time for defendant to
plead 1s expired, and a plea demanded where
necefiary.

1. VWherea rule to plead has been given, and
Gefendant obwains an order for time to plead

‘uil the finlt day of the next term, the plain-
tiff
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¢ff may fign judgment by default of the de-

fendant’s pleading, without giving a new rule.
M. 1733. Taylor v. Slochan, Rep. and Caf. of
Pra@. in C.P. 67.—Dawfon v. Gerth, E. 10
Geo. 2. Held that a rule to plead was not ne-
ceflary where a judge has given time to plead.
Ihid. 141.

2. Where the plaintiff has given a rule to
plead, and has been delayed from figning judg-
ment by an injunction out of chancery, after
the injunétion is diffolved he may fign judg-
ment without giving a new rule. AL 6 Geo. 2.
Theedaw v. Fackfon, 1 Barnes’s Notes 157.

2. On a judge’s order for time to plead ’till
Monday, judgment cannot be figned “tll Tuef~
doy in the afternonon ; for the judge’s order only
enlarged the time of the rule to plead, and the
plaintiff could not fign his judgment in any
other manner than he thould have done in cafe
it had been arule to plead. M. 5 Geo. 2. Herne,
one, . v. Chapinan, Prail. Reg. in C. P. 287,
~—Rep. and Caf. of Praf. in C. P. 67. S.C.

4. A rule to plead given betore notice of de-
claration, (¢, judgment thercon, bad. 1Barues’s
Notes 1473, 4.

5. In real and mixt actions, (except replevin)
a peremptory rule to plead muft be given.
1 Baries’s Notes 194.—In dower a peremptory

rule to plead muft be given. Rep. and Caf. of
Praét. in C. P. 89.

Demanding plea.

LEADINGS to be demanded by note
in writing before nine in the evening.
Rule E. 10 Geo. 2. And the demand of a

L 3 plea
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plea indorfed on the back of the declaration
1s infufficient.

Where plaintiff appears for defendant, and
declaration i1s filed in the office, and notice
thereof given to the defendant, there is no need
for further calling for a plea either on defen-
dant or Lis attorney. Zide Rule M. 1 Geo. 2.
1 Bariies’s Notes 177.

If plea is demanded after rule for pleading
is out, the defendant has only to the afternoon
of the next day to plead.

Prothonctaries Cooke and Borrett declared, that
if the country atiorney had no agent in town,
the plaintifi’s attorney or agent muft (though
it was very hard) make a demand of a plea,
&5¢. of the couniry attorney himfelf; cur’ of
the fame opinion. E. 5 Gceo. 2. Reedv. Browi,
adriziifiratriz, Prafi. Reg. in C. P. 280.

In all 7eal aCtions the plaintiff muft move
the court before he can fign judement after the

ule to plead 1s out.

Defendant being beyond the {eas, and his
attorney dead ; rule ablolute, that demand of a
piea in the office fhall be {ufficient notice, upon
affidavit of fervice of a rule to fthew caufe on
one of the defendant’s bail, and that the other
was not to be found. 7. 16& 17 Geo. 2. Bailey

v. Seinple, 2 Barnes’s Noics 241,

Searching for plea.
LFORE you fign judgment, fearch the

plea-book at the proper prothonotary’s of-
fice 1or a plea. |

Oyer.
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O)’L’}‘.
EMANDING Oye.] Demand of oyer

muft be in writing; fo held per cur’.

Vide Pratl. Reg. in C. P. 280.
It ¢yer be demanded after rule to plead is
out, plaintiff need not give it(2), but may (a) Motion

fign judgment notwithftanding ; but if plaintiff for oper deni-
does give oyer, he cannot fign judgment till ed, the rule

next day in the afternoon. E. 5 Geo. 2. Ham- '° plead being

* out, for oyer
mond v. Horner et al’y Prafl. Reg. in C. P, 500. nug’ht to have

~Rep. and Caf. of Pialt. inC. P.72. S.C. been demands

ed before the
rule expired.  Hil. 7 Ges. 2. Hartley v. Varay, Rep. and Caf. of Pra&.

in G. P. g0, 1 Barness Nates 234. Iartley v. Varley, S. C. — Pra&,
Reg. in C.P. 298. S. C. — Rep. and Caf. of Praft. in. C.P. 73.
Littlchales v, Smith, E. § Geo. 2. §. P. 1f defendant be ftreightened in
time, he may apply to a judge. Fide Praf. Rep, 299. in S. C.—
Prait. Reg. in C. P. 278. Hargrave v. Cosle, T, 13 & 14 Geo. 2.
Oyer after rule to plead out denied, in debt on bond laid in Northumberland.
i Barnes’s Notes 163, Farrance v. Briguell. 7. 6 & 7 Geo. 2. S. P.—

2 Barnes’s Notes 265, Barber, affignee, Jc. againk Satchawell, on a bail-
bond. 7. 17 &5 18 Ges. 2. S. P, Though the Chicf Fupice thonght it

was reafonable ¢yer might be demanded any time before judgment, but would
not overturn the eftablithed prafice.

But 1f the defendant by the courfe of the
court has eight days time to plead, he may
demand oyer at any time within the eight days
notwithftanding the four day rule to plead is
expired. Hi. 17 Geo. 2. The Duke of Leeds v.
Vevers, 2 Barnes’s Notes 208.

What time defendant has to plead after oyer
given.] Defendant fhall have as many days to
plead after oyer given as he had at the time oyer
was demanded. Agreed per cur’ and the three
prothonotaries. M. 6 Geo. 2. Theedam v.

Fackfon, Prafi, Reg. in C. P. 206, 28.—
L 4 Rep,
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Rep. and Caf. of Praft. in C. P. 81. S. C.—
1 Bernee's Nates 157.9. C. Oyer 15 to be looked
son as part of the declaration, and defendant
nuft have fo much time to plead after oyer
civen as wWhen 6yor was demanded E. 5 Geo. 2.
Hasminond v. Horaer et al , Prafl. Rf,’g in C. P.
200.—Rep. and Caf. of P:aé? m C. P. 143
A 11 Geo. 1. Stipfon v. Dufheld and wife, ad-
"F.r LFRIors, S.P. 1 Barnes’s Notes 185 S. C,

Al

r/

-

N OT E S

1. It defendant prays gyer, and a copy of a
bond and condition, he is intitled to infpedt it,
and have 2 copy of the whole with the witnefles
names, and all memorandums {ubicribed or
indorfed.  After the profers of a deed, it is con-
{icered as in court, and it may be material for
the party’s defence to in{pect the fame, &J¢.
acd accordingly the judgment figned in this
caufe for want of plea was fet afide without
cofts, apfpmant on praying gyer not having had
a perfedt copy of the bond given him. . M.
15 Geo. 2. Loungman V. Rager.r, 2 Barues’s
NGies 200.

2. \K here aefendant craves syer, and has it,
but makes the ¢yer no part of his plea, plam—
tif may make vp the iffue with oyer, for the
pieadings are 1uppofe:1 to be ore tennus at the
bar, and a record 15 to be made of what is
done there. M. 18 Geo. 2. The weavers com-
paiy v. Ware. Aiion on a Bye-law, 2 Barness
Notes 265, “

3. Oyer delivered to a defendant when de-
manded by is agent is bad, and the Judﬂment
ficned for want of a plea, was fet afide. Note
Defendant was an attorney, but was not fued

a5
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as an attorney. Hil. 4 Geo. 2. Higgins, exe-
cutor, ¢, v. Steward, adminifirator, &9¢.
Prag. Reg.in C. P. 275.

4. On giving eyer plaintiff cannot fign judg-
ment for not paying for the copies of the bond,
(Fc. but may refufe to deliver them unlefs paid
for, per cur’ and all the prothonotaries, for this
point differs from that of {igning judgment for
not paying for a copy of the iffue or demurrer
baok, becaufe the declaration is not compleat
till oyer be given. M. 6 Geo. 2. Theedam v.
Fackfon, Prafl. Reg. in C. P. 26, 29. 1 Barnes’s
Notes 157. S. C. But fays, that for want of
payment for the copy of an indenture fet out
in the declaration, (whereof defendant had
craved oyer) cur’ held that plamntiff may fign
judgment.

5. Cur’ never makes any rules for oyer of
originals, which are matters of record. 7. 11
(3 12 Geo. 2. Ford v. Buinbain, 2 Barnes's
Notes 2 50.

6. Debt on bond for performance of articles,
plaintiff is not obliged to give gyer of the arti-
cles, he is only obliged to give sgyer of the
deed he declares upon. Hil. 5 Geo. 2. Cham-
pion v. Budd, Pralt. Reg.in C. P. 27%6.

2. Oyer of an indenture mentioned in the
condition of a bond for payment of 14,000/
Rule to fhew caufe made ablolute. M. 6 Geo. 2.
Graiity Bart. v. Ewer, Ibid. 297. Note; The
plaintiff is not bound to give syer of any thing
but the deed he declares upon, unlefs by fpecial
rule of court. 1bid.

8. It appearing by affidavit that the original
deed (of which oyer was prayed) was in the
defendant’s cuftody. Cur’: Let the defendant
fhew caufe why oyer of a copy fhould not be as

effeCtual
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effeCtual as gyer of the deed itlelf. On thewing
caufe an affidavit was produced, that the de-
endant had not the deed, though he had had
it formerly. Rule made abfolute. (But a Q. is

in the book.) 7. 5& 6 Geo. 2. Hamptonv.
Partridge.  Ibid. 274.

VWithin what time defendant ought to deliver
oyer of a deed pleaded by him.] Declaration
filed 3d Nevember, and notice and rule to plead
oiven the fame day. November 12th, defen-
dant pleaced a releafe with a profert bic in cuiia,
and the fame day syerr was demanded by the
plaintiff in writing. November 14th in the af-
ternoon, plaintff figned judgment for want of
ver. The Q. was whether plaintiff could fign
his judgment on the defendant’s not giving
gver accorcing to the demand, notwithftanding
the plea. Neveinber 26, 1733, upon this point
the court were unanimoufly of opinion, that in
cale a defendant pleads with a profert, and gyerbe
demanded and not given in a reafonable time,

(a) Co beid (2) plaintiff may fign his judgment without
thz: from the applylng to the court to fet afide the plea,
12thei Now. ¢ being efteemed as no plea ’till verihied by
tothe 1480 e N 5 Geo. 2. Blaxland, an attoruey,
Noo.wasa - . .

reafomable Ve Duigesy 1 Barnes's Notes 168.——Rep. and
time, and that Cﬁf. qf Praii. 1 C. P. 95 S. C.—Prafl. Reg,
tke plantit 7z C. P. 301. S. C.

Craving o3ér

of the defendant was not the {ame, as the defendant craving oyer of the
plaintiff, for if the plainuf does not give syer he delays himfelf, but when
the defendant delays giving c;er, he flops the funit, and deprives the plain-
tif of the benefit of his action. Pral. Reg. in C. P. 302. in Blaxland
znd Burcefi.

Plea.
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Plea.

F defendant anfwers the plaintiff’s declara-

tion, it is either by plea or demurrer, of
both which there are two forts, general and

fpecial.
A general plea, commonly called the general

#fJue, is a concife direét anfwer to the decla-
ration.

A [pecial plea contains fome particular mat-

ter, either by way of excufe, juftification, or
the like.

General iffue.] To be written in form (a) .

: Defen-
on a treble 14. {tamp ; needsno {erjeant’s hand. éz)mss Attor-

Deliver 1t to plaintiﬁ’s attorney, but if he is ney leftanote
not to be found, or if he refufes to accept it, at fhﬁ_hf{“ff
it may be left in the proper prothonotary’s of- o Plaintiff’s

. . attorney on 2
fice, and then plaintiff ’s attorney muft take d

_ It double penny
out and make up the iffue. ftamp in this

manner, (viz.)
I plead Nil debet, yours, (Fe. Plaintiff’s attorrey, without fending notice
to defendant’s attorney that he expefted a plea in form, fipned judgment,
which was held to be regular, and the faid note to be no plea. Pleas de-
livered to attornies muft be drawn up in the {ame manner as to be left in

the office. M. 6 Geo. 2. RMartyn qui tam v. Skinner, 1 Barnes's Notes
ig8.

General iffues.] Nou eff faum to a debt on
a bond, Non eff faiium to a bill or indenture,
Nown eft faltum teftatoris, Nil debet, Nil debet
In debt guz fain, Non detinet in debt, Non af-
fumpht 5 Not guilty i cafe, in trefpafs, in
affault.

Replication to the general iffue.] The repli-
cation to each of the above general iffues is this;

“ And the faid B. doth fo hkewife,” 7. e¢. like-
wife puts himfelf upon the country.

General
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General iffues.
Plea of Non eft faltum #0 a debt on a bond.

N D the faid C. by 4. B. his attorney, com-

eth and defendeth the wrong and injury

when, &c. and faith, that he ought not to be

charged with the faid debt, by virtue of the faid

writing, becaufe he faith, that that writing is

pot his deed; and of this he putteth himfelf
upon the country.

Non eft fa&um #o a &/l or indenture.

T HE f[ame as before, only inftead of the
word writing, fay bill. ‘The like on an in-
denture smatatis mutandss.

Plza Non eft faGtum teftatoris.

AN D the faid B. by C. D. his attorney, com-
eth and defendeth the wrong and injury,

when, &¢. and faith, that he ought not to be
charced with the faid debt, by virtue of the
faid writing, becaufe he faith, that the faid wri-
ting 1s not the deed of the faild £. F. and of
this he putteth himfelf upon the country.

Plea of Nil debet.

N D the faid B. by ——his attorney, com-

eth and defendeth the wrong and injury,
when, {5¢. and faith, that he doth not owe to
the faid 4. the faid —— pounds, or any part
¢hereof, in manner and form as the faid A

hath
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hath above declared againft him 3 and of this
he putteth himfelf upon the country.

Plea of Nil debet 222 debt qui tam.

AND the faid B. by ——— his attorney, com-
eth and defendeth the wrong and injury,
when, ¢. and faith, that he the faid 4. doth
not owe to our faid Lord the king and to the
faid C, D. who as well, &c. the faid——pounds
or any part thereof, in manner and form as the
faid C. who as well, &c. hath above declared
againft him; and of this he putteth himfelf
upon the country.

Plea of Non detinet 72 debt,
ND the faid C. D. by —— his attorney,

cometh and defendeth the wrong and inju-
ry,when, &¢. and faith, that he doth not detain
from the faid 4. B. the faid —— pounds, nor
any part thereof, in manner and form as the
faid 4. B. above complaineth againft him;
and of this he putteth himfelf upon the
country.

Plea of Non aﬁ’umpﬁt.

N D that the faid C. by - his attorney,
cometh and defendeth the force and injury

when, {Jc. and faith, that he did not undertake
in manner and form as the faid 4. above com-

plaineth againlt him; and of this he putteth
him{elf upon the country.

Plea

157
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Plea of Non aflumpfit by executors.

N D the faid 4. B.and C. D. by —— their
attorney, come and defend the force and
injury when, &¢. and fay, that the faid E. F.
[the teffater] in his life-time did not undertake
in manner and form as the faid G. above com-

plaineth againft them; and of this they put
themf{elves upon the country.

Plea of Net guilty 1 cafe.
AND the faid C.D. by —— his attorney,

cometh and defendeth the force and injury
when, &¢. and faith, that he is not guilty of
the premiffes above laid to his charge, as the
f2id A. above complaineth againft him ; and of
this he putteth himfelt upon the country.

Piea of Not guilty 11 trefpafs.

N D f{aith, he is not guilty of the faid
trefpals as, &c. [#f fupra.]

Plea of Not guilty in affault,

N D faich, that he is not guilty of the
faid trefpafs and affaule as, &

Special plez.] To be written on a treble pen-
ny {tamp, and figned by a ferjeant.—If a plea
which ought to be figned by a ferjeant, or an
afidavit annexed, be dclivered or left in the
office without a ferjeant’s handj; the rlaintiff
may fign judgment as if no plea had been de-
tivered, witaocut any application to the. CO;]I‘!Z

or
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for leave. M. 1 Geo. 2. Anon. Prafl. Reg. in

C. P. 282. Vide Ibid. 4.— Rep. and Cef. of
Praft. in C. P. 38.—The following pleas need no
ferjeant’s hand (2), viz.

(@) Rep. and
Caf. of Pra&.
in Cu P. 41. Pra&l. Reg, in C. P. 282.
Comperuit ad ditu, Per minas,
Son affault demefne, Solvit ad diem,
Plene admiwifiravit, Ne unques executor,
Riens per difcent, Infra #tatem,
Nul tiel record. Per dures.

The above pleas are not taken to be fpecial
pleas, and the prothonotaries are paid for them
as common pleas. Vide Praff. Reg. in C. P,
283.— Rep. and Caf. of Pradi. in C. P. 41.—
But Non effumpfit infra fex annos does require a
ferjeant’s hand. Rep. and Cof. of Prad. in
C.P. 41. |

A {pecial plea may be either delivered to

plaintiff’s attorney, (which is the ufual way)
or if he cannot be found, or refufes to accept

it, then it may be filed with the prothonotary,

and plaintiff’s attorney muft take it out of the
office and make up the iffue.

NOTE S

1. No dilatory plea fhall be received unlels
the party offering the fame do by afhdavit
prove the truth thereof, or fhew fome probable
matter to the court, to induce them to believe

that the fact of {uch dilatory plea is true.
Stat. 4. (G 5 Admne.

o, Plea
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2. Plea of infancy (which is a dilatory plea}
{fet afide, becaufe no afhdavit annexed. 7. ;5

Geo. 2. Broadmead and others, executors, V.
Star, Prafi. Reg. in C. P, s.

9. A. {ued as executor, pleads in abatement,
that there was another executor, but did not
annex an affidavic of the truth of his plea;
plainuf figned judgment. Per cur’ : The judg-
ment is recrular M. 12 Geo. 1. Wilfonv. Pal-
FIET Praf. Reg. i C. P. 4.~If a plea which

ought to have a ferjeant’s hand or an affidavit
annexed, be delivered without, plaintiff may 7z-

fenter fign judgment. M. 1 Geo. 2. Anon. Ibid,

2 82.—Plea in abatement pleaded without affida-
vit annexad, judgment figned, and held to be
regular. AL 12 Geo. 2. Delo Fountainv. Mings,
ivid. Rep. end Caf. of Prafi. in C. P.38. S.C.
—Plea of 7ifancy let alide becaufe no affidavit
aonexed. 7. 5 Geo. 2. Broadmesd & al’, ex-
ECHI0TS, V. ...,..m‘, Praét. Reg. @ C. P. 5—Want
of addition of defendant’s effate, degree or mifte-
rv, pleaded in abatement without an affidavit
annexed, judgment {igned, motion to fet it afide,
for that the truth of the plea appeared by the
declaration, and therefore an affidavit not ne-
ceflary. Rule to fhew caufe. 7. 8 &g Geo. 2.
Perry v, Tembkin, ibid. 5.—Rep. and Caf. of Pras.
;7 C. P. 120. S. C.—Plea in abatement is not
to be received without an affidavit. E. 6 Geo. 2.
Hart v. Jewks, Rep. and Caf. of Praél in C. P.
59,

+. The want of addition of the defendant’s
5f}me cegree or myftery, pleaded in abatement
without an affidavit. Rule to thew caufe. 7.

Q £ q Geo. 2. Pervy v. Tomkin, Prafl. Reg.
H? (4- f . _j-

5. Defendant
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¢. Defendant pleaded in abatement, his attor-
ney fwore to the truth of ir, and held
fufficient, for per cur. probable caufe is thewn,
which is all that the ftatute requires. Hil. 13
Geo: 2. Lumley v. Fofier, Praéi. Reg. inC. P. 6.

6. A. {ued by the name of Finis Dinas, pleads
in abatement that his name was Phineas and
not Finis, but both the plea and affidavit to
verify it were intituled, Iz a caufe between Clix-
by plaintiff, and Finis Dinas defendant, plea fet
alide. M. 15 Geo. 2. Glixby v. Dinas, 2 Barnes’s
Notes 274.

7. A plea of infra wtatem ought to have an

affidavit annexed to verify the truth of the
plea.

When to plead.] For the time of pleading
fee the general rules, Tit. Declaration.

In abatement, defendant muft plead in four
days after declaration delivered or filed, unlefs
in vacation, and then he has four days in the
next term to plead, as of preceding term.

N O T E S

1. Defendant cannot plead in abatement, after PraZ. Reg. in
a general imparlance, without obtaining a fpeciaf C.P.1. M6

. . Ges. 2. 8. C,
imparlance precedent to the time of pleading, Rares e this -

which muft be within the four days given by Declaration of

Vor. L. M the Hilary term

without any
imparlance, defendant pleaded in abatement four days within Eaffer, but had

got no fpecial imparlance from the prothonotary, till eight days within the
term. Per tot, cur. He ought to have pleaded within four days of
Eafler term, and alfo fhould have got a fpecia/ imparlance within the four
days, The prothonotaries are obliged to give a2 fecial imparlance in the
four days, and they never afk whether the defendant hath pleaded or not,
Judic. Refpondeas oufler.—~Rep. and Caf. of Pra&. 78. S. C. fays e’
declared it was the eflablithed praltice that where the dcclaration
is delivered (o late in the term, that the defendant is not obliged to plead

g
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mthatfame the rule to plead. Threlkeld v. Goodfellow,

term, Be mult | Barnes’s N,
Rt r Barnes's Noles 12q.
within the 49

firft four days of the next term apply to the prothonotary for a fpecial
imparlance, or he canuot plead in abatement, which he may do having
{uch fpecial imparlance. But to all declarations where the defendant is to
nlead the (ame term, he may plead in abatement within four days after
declaration delivered without any imparlance; but in fuch cafe, after the
four days, no fuch piea fhall be accepted, though no ruleto plead be
given, Note ANaprer v. Biddle, M. 1755. 8. P. v Barnes's Notes 24.1.

2. Eje&tment, declaration of Eaffer term,
with notice to appear in Trinity term generally.
If defendant would plead ancient demefne, he
muft come in, appear and plead it within the
firft fourdays of the term, and cannot after. Per
cir’. Although objected that by the notice un-
der the declaration, defendant had the whole
term to appear in. 7. 7 & 8 Geo. 2. Smith v,
Roe, Prafi. Reg. in C. P. 2. Holfall v. Carlton,
Hil. 1 Geo. 2. Bingbam v. Barker, T.2. Geo. 2.
were cited as cafesin point. Jhid. 3.—Defendant
muft move to plead ancient demefne within the
firft four days of the term. As the declaration
muft be delivered before the efloin day, the
party may always apply within the firft four
days of the term, and though the appearance
i ejectment is generally entered afterwards, yet
1t is always confidered as an appearance of the
frft da2y of the term. 7. 21 Geo. 2. Deigh-
to15, on the demife of Roberts, v. Fofter, 2 Barnes’s
Notes 156. Nuote; Defendant cannot plead an-
cient demelne without motion and leave of the
court, and muft produce an afhdavit zhat the
leids ere ancient demefne, or repated to be [o.
Prafi. Reg.in C. P. 2. Vide 2 Barnes's Notes 151,
155. Butany other plea to the juri{diction of the
court may be pleaded In time, without motion,
2 Baries’s Noies 151.

3. Plea
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2. Defendant on a general declaration thall plead
in abatement within four days in term,, altho’ no
rule to plead be given. If upon a fpecial capias,
within four days after the delivery of the declara-
tion. [E. 8 Geo. 1. Birch v. Fryer, Prafi. Reg. ik
C. P, 3.—But afterwards agteed by all the judges
in the treafury, that defendant muft plead inabate-
ment within four days after declaration delivered,
ot notice of the fame having been left in the of-
fice (a)~—Declaration was delivered 8 Fzb. and (a) Though
plea in abatement on the 14th Feb. plaintiff fighed 19 mlg o
judgment, held to be irregular. E. 4 Geo. 2. Bid- P > &
dlefbon v. Atcherly, Rep. and Caf. of Prall.in C. P. Gep. 1. Anon.
64.— Biddlefton v. Acherley, Praéi. Reg. in C. P. Rep.andCafof
286. S. C. Prag. inC P
4. A plea in abatement after the rule for 23'V‘de i
pleading is out, is a nullity, and plaintiff may ~*
fign his judgment. 7. 7 ¢F 8§ Geo. 2. Huin-
phreys v. Ward, 1 Barnes's Notes 230.
5. Plea in abatement after the four days, the
declarat on not being well delivered, good, and
the ruleinifi for fetting afide the plea difcharged
with cofts. A 12 Geo. 2. Burnet v. Kendal,
Praif. Reg.in C. P. 3.

Notes relating to pleading, &c. 1 general,

I. HERE a fummons is taken ount Summons for
after rule to plead is out, fuch fum- tiwe w piead.

mons muit be looked opon as obtained by im-

pofition on the judge, and no ftay of proceed-

ings. M. 10 Geo. 2. Whitehead v. Skaw, aud

the [ame againft Whiteficld, Rep. and Caf. of

Pralt. 137.~1 Barness Notes 182. S. C. A

judge’s fummons regularly obtained, is a ftay

of proceedings till difcharged, or other ordcr

made thereupon; but it is an abule upon the

judge to apply for his fummons aftcr rule to

M 2 plead
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plead is expired, when no {fummons owht to
e granied. Jbid—Rep. and Caf. of Pras.

C. P. 112. Outiwell v. D’ Athy 1. 10 &J’ 11
Gzo. 2. S. P.—1 Barnes’s Notes 184. S. C.

2. Summons for time to plead, defendant’s
attorney did not attend, plaintifi’s attorney fign-
ed judgment, but Cu” {et it afide, becaule

- plainufi’s attorney fhould have firft difcharged
the fummons. M. 11 Geo. 2. Brown v. God-
frev, Rep. and Caf. of Prall. in C. P. 144.
i Beinzs's Notes 187. S, Co—~Rives and another
v. Piumpey, E. 5 Geo. 2. the lixe vefolution, Rep.

ard Caf- of Prﬂc‘? i C. P. 141. 1 Barnes's
Nezes 101. S, C

Plezding a It the defendant pleads a falfe plea, as

fiife pies, ©e. ;77 d#lze; to an action on the cafe upon affump-
i, the plamtlf" may f{ign judgment.

2. INi! debet, ot a p]ea to a declaration on

a bail-cond. 7. 13 Geo. 1. Le Pla v. Warren,
Rep and Caf. of Praii. in G. P. 37.

3. Motion to fet afide a demurrer to a de-
claration, where a plea in abatement had been
pleaded to the declaration, and that plea de-
murred to ; yet Mr. Serjeant-—had demurred to
thedeclaration, and tothe demurrer before pleaded
to the plea in abatement. Cr” refented this beha-
viour in the Serjeant, ordered the 47 3 E. 1.
¢, 29. againit falfe pleading to be read, made
2 rule to {er afide the demurrer, and ordered the
Serjeant to pay the cofts of the motion. il 2
Geo. 2. Richardfon v. Sutton, Rep. ond Caf. of
Prait. in C. P. 51,

A. I‘T'? atbet 10 a promiflory note, a nullity.
1 Barnces’s Notes 18g.—3o plea by an attorney
of another court. [&1d. 1g4.

On
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On a piece of ftamp paper the defendants General iffug
[ay they are not guidty, without delivering the m“ﬂdbe deli-
plea at length, plaintff figned judgment for f:;;thit
want of a plea. Cur’ faid it was no detence, fo
the judgment was held regular. Hil. g Geo. o.

Albany v.Griffin & Wife, (a) Rep.and Caf. of Praft.
in C. P. 126.—Carew v. Minifee, Hil. g9 Geo. 2.

The fame rule, lbid. (a)—Praéi. Reg. in C. P.
206. S. C.

Plea, though with notice to fet-off, muft be Plea with no-
delivered in town. M. Q Geo. %, Tg}rfgr v. Law- :;C; ﬂg i;fft-ﬂﬁ"d
[on, Praft. Reg. in C. P.281.——1 Barzes's o oovere

Nozes 179. S. C.—Rep. and Caf. of Praf. in - fown.
C. P.123. 8. C.

Leave to withdraw the general iffue, and plead General iffue
{pecial juftification, granted upon payment of waived,
colts, no delay or inconvenience being occafioned
to plaintiff thereby. M. 14 Geo. 2. Harrifon v.

Morris and othersy in trefpafs, o Barnes’s Notes
270,

1. The defendant may waive his ipecial plea, Waiving 2
and plead the general iflue the fame term, with- 'Pecial plea.
out leave of the court, on payment of cofts,
unlefs the plaintift has replied, and then defen-
dant muft apply to the court, and pay cofts.

M 4 Geo. 2. Robinfon v. Symmonds, Rep. and
Caf. of Prag. in C. P. 69—Prail. Reg.in C. P.
302. S. C. fays defendant of courfe may with-
draw his {pecial plea the fame term it 1s pleaded,
and plead the general 1ffue, without cofts.— Hor-
full v. Greenwood and others, Hil. 12 Ges. 2. fays,
plaintift may waive his {pecial plea, and plead
the general iffue the fame term without pay-
ing cofts, Rep.and Caf. of Praii.in C. P. 155.—

M 3 1 Barnes's
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1 Barues’s Notes Horsfal! 102.S. C. and P. and
tho’ plaintiff afrerwards gets a verdiét, yet he can-
not have the cofts of the {pecial pleas allowed
upon the taxation of the cofts on the poffes.
I5id. 104, 12 S. C.

». Plea of judgments and bonds pleaded in
bﬂr vitHdrawn, and plene adminiftravit admit-
ted. Hil. 7 Geo. 2. Martindale v. Galloway, ex-
ecutory E5c. 1 Barwes’s Notes 234.

Pleacftender. 1. A plea of tender ought regularly to be
pleaded in the fame manner as a plea in abate-
ment, viz. four days after the declaration deli-

rerzd, 17 delivered four days before the end of
the tarm, and if the declaration be delivered
before the cfloin-day of a term, then the plea
mult be delivered within the firft four days of

(st Vize  that term, asa plea of the laft term (2). But

2 Barze's this Is to be difpenfed with upon particular cir-

L 284 cumftances; as 1if the defendant lives at a dif-
tance in the country, fo that his attorney can-
not deliver this plea in due time, the court
will upon {uch reafonable caufe give further
time to plead a tender as of the term in which
the declaration was delivered ; but fuch appli-
cation fhould be within the four days, or at
lealt as {oon as poflible it can without any de-
12y on the defendant’s part.

2. Too late to plead a tender after a general
umparlance.  Hil. 19 Geo. 2. Smith v, Philips,
crs, &t 2 Barnes’s Notes 284. Though this
be agreeable to the {trit rules of practice, yet
they may and are difpenfed with, on particular
circumftances, and upon reafonable caufe thewn
to the court ; as where the writ was returned in
Fefierterm, and the declaration which wasdeliver-
ec betore the efioin-day of this term, was {ent pott

to
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to Shrewfbury the fame day. Defendant’s agent
could not have inftructions to plead a tender with-
in the firft four days of this term, but moved as
{foon as he could. Rule to plead a tender. 7.
16 €5 17 Geo. 2. Bayley v. Houldfion, 2 Barnes’s
Notes 279.—Vide allo Ibid. 281, 288, 295, 296.
whereby i1t appears the court gave leave to
plead a tender after the firft four days of the
term, application having been made as foon as
poffible.

3. Application for leave to plead a tender as of
laft term, after ageneral imparlance, may be made
within the firft four days of the next term. Hil.
12 Geo. 2.. King v. Nicholls, 1 Barnes's Notes
254. -

54.. On a plea of tender, the money muft be
paid 1nto court to the prothonotary when the
plea 1s lett. Vide Prad. Reg. in C. P. 239.—
Plea of tender without bringing the money into
court, 1s a nullity. 1 Barness Notes 181.

5. A plea of tender is not an iffusble plea
within the meaning of a judge’s order for
time to plead on pleading an ifJucble plea, and
plaintiff may fign judgment. M.10 Geo.2, Davers-
bill v. Barret, Rep. and Caf. of Pradt. in C. P. 134.

6. Plea of tender not to be withdrawn, and
the general iffue pleaded, becaufe this altera-
tion of the plea would put plaintiff to an in-
convenience, the money pleaded to be tender-
ed being brought into court. Hil. » Geo. 2.
Reeves v. Probart, 1 Barnes’s Notes 233,

7. After order to plead an ifluable plea, a

tender to part, and son affumpfit to refidue, is
a nullity. 1 Barnes’s Notes 182.

167

8. Leave to withdraw plea of tender, and Cur' will per-
plead the general iffve, and pay money into mit defendant

to withdraw a

fpecial plea and plead the general iffue ; but after plea pleaded cannot give
him leave o bring money into court wgithout plaintiff s confent, 754,

M a court
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court upon the common rule, denied. Hil. 16
Geo. 2. Salion v. Aldricky 2 Barnes's Notes 275,

Dsfendant pleads a tender, plaintiff re-
phe._ and afterwards takes the money brought
1, and enters an acquittal, and gives defendant
notice that he would proceed no farther. Held he
could not enter an acquittal without application
to the court, and payment of cofts to defen-

dant. E. 21 Geo. 2. Hill. v. Williaws, affignee,
e, 2 Bernes’s Notes 2.8q.

Pieasinabate-  I.-Ancient demefne muft be pleaded within the
meas.  Aues Gl four days of the term, after declaration deli-

the cefendant yered  or left in the office, as other pleas in
C?.nnntpead

- cient de. abatement, and cannot afterwards. 7. 5 & 8
efne withoat Geo. 2. Sintto v. Roey in ejelimenty, Pralf. Reg.
lezve of the @iz C. P. 2.—Rep. and Caf. of Praff. in C. P.

*****

cocrt, and 152, S, C, -—H&{:@’Z v. Carlton, Hil. 1 Geo. 2.

mﬂi, prBuLf.‘... s ;
o 2 S davic Bﬁﬁgbf’ni v. Barkery 7. 2 Geo. 2. cales in point.

that the lands /762 Prodi. Reg. i C. P 3. Rep. and Caf- of
are ancient Praii. 7 C P 43

CEIIL.:"‘&
PrzZ=. Re;. iz C. P. z.—Leave to plead ancient demefne on affidavit that
the fres ﬁs i cusfiion avere reputed to be fuch. 2 Barnes’s Notes 17.

2. In ejeCtment, motion to plead ancient de-
mefne mult bein four days. 1 Barness Notes
236.—1t 1s a pleato the jurifdiction of the courr,

2nd ought to be moved in four days. Jbid. 24z.

3. 2. Phiintiff fhall pay no cofts on confefling a
pica 1n abatement, and entering a a1l capiat per
preve. M. 8 Geo. 2. Allen v. Maxey, in the treafury,

raZ. Reg. in C. P. 6. 1 Barnes’s Notes g2.
S. C

4. On
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4. On a plea in abatement, plaintiff may t Barnes's
confefs the plea, and enter a caffesur breve with- g"”é‘ {I'a?:. o
out applying to the court, or paying cofts. roleain

M. 11 Geo. 2. Ofborn v. Haddock, Piafi. Reg. sbatement
i C. P. o. plaintiff may

enter a nil ca-
piat per breve awithont leave, otheravife, in other cafes.

. Mifnomer muft be pleaded in abatement
for after defendant has pleaded i chief he can-
not take advantage of the mifnomer in arreft of
judgment. Per tot’ cur’y T. 5 Geo. 2. Aldridge
v. Wood, Praii. Reg. in C. P. 4.

6. An attorney forcjudged fued by bill, (after
a {pecial imparlance) pleads in abatement that
he 1s no attorney, and held good, on producing
a certificate from the clerk of the warrants,
that defendant had been forejudged five years
ago, and that the forejudger ftill remained in
force. 7. 1189 12 Geo. 2. Farrel v. Head, an
attorney, Prafl. Reg. in C. P. 8.

7. Plea of infancy by an attorney refufed to
be fet afide, he being intitied to 1t as well as
any body elfe. 7. 13 Geo. 2. Blazey v. Crofs,
an attorney, Pracl. Reg. in G. P. g. |

8. Pleain abatement riot amendable. Per tof’
ciry E. 12 Geo. 1. Lyde v. Heale, Prali. Reg.
in C. P. 21.~—Rep. and Cof. of Prafi. in C. P.
2g9. E. 12 Geo. 1. Dockary v. Lawreice,
S. P. becaufe {uch pleas are dilatory, and do.not
oo ta the right of the action. Ibid.—Vide Saik.
52, 4Q. 2 Keb. 70. 5 Mod. 6g. Smith v. Scude-
moie, 2 Geo. 1. where amendment was faid to
have been denied.

9. Plea of privilege in abatement of the
writ 1ll, not faying that he was an attorney at
the time of [uing out the eriginal writ, but only
that be was and is an attorney, and therefore

ought
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oright to be [ued by bill, and not by wrif. Defen-
dant to anfwer over. 7. 11§95 12 Geo. 2. Eli-
fon v. Newton, Rep. and Caf. of Pragi. in C. P.
150.

" 10. Defendant pleaded coverture as the wite of
Fabn Thomfon, in this manner, ¢ and the afore-
“faid Sarab Spencer, &c.”” Her affidavit was
in the {fame itile, but figned Sareh Thompfon,
plea {et afide. M. g Geo. 2. Raine v. Spencer,
1 Barnes’s Notes 241.

11. A fene fole was arrefted in the palace
court, and a day or two afterwards married,
and then removed the plaint by babeas corpus
into this courr, and pleaded her coverture in
abatement. Plea fet afide. Hil. 20 Ges. 2.
Haddock v. Howard, 2 Barunes’s Notes 28 5.

12. Plea in abatement, traverling the inhabi-
tancy, bad, 2 Barnes’s Notes 133.—not bad,
though beginning with ¢ comes and defends the
‘¢ wrong and injury when, &¢.” Ibid.

13. Serjeants at law, and prothonotaries
clerks, may plead in abatement or demur, if
{ued by 4/l inftead of original. Per cur’: Ser-
jeants aird protbonotaries clerks are not obliged to
attendance in court. Judgment guod bille caffe-
tur. 7. 7 & 8 Geo. 2. Swain v. Girdler, {er-
jeant at law, 1 Barunes’s Notes 266.

Plere admiri- 1, Leave was given to plead plewe adminiftravis
fAravit.  after regular judgment fet afide on payment of
cofts. Hil. 6 Geo. 2. Olivant v. Low, admini-
Sirator, Praif. Reg. n C. P. 294.—~1bid, 216.
Crufe v. Williams, an executor. Regular judg-
ment Jet afide on payment of cofts, and
leave to plead pleie adiminifiravit generally.
2. Plea of judgments and bonds pleaded in
bar withdrawn, and plene adminifiravit admitteds

Hil,
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Hil. 7 Geo. 2. Martindale v. Galloway, executor,
&c. 1 Barnes’s Notes 234.

In formedon, detendant never tenant to the free- Formedon.
bold muft be pleaded in abatement. 1 Barnes’s
Notes 238.

On an appearance to the exigi facias, the de- When to
fendant muft plead inflanter. M. 6 Geo. 1, plead inflan-
Aplin v. Chambersy, Rep. and Caf. of Praf. in' ¢
C.P. 18. A plea had been left in the office,
in the body of which plaintiff’s chriftian name
was miftaken, for which miftake judgment was
figned, but fet afide with cofts, for though the
chriftian name was miftaken, it was a plea in
the caufe. M. 2 Geo. 2. Barker v. Hartley,
widew, Rep. and Caf. of Prafi. in C. P. 49.

Plea of outlawry in bar not pleaded fwb pede Plea of out-
Srgilliy therefore judgment figned, but fet afide, lawry.
for per cur,’ it a pleain bar 1s infufficient, plain-
tiff fhould apply to the court or demur, and
not fign judgment, for the court and not the
party is to judge whether or no matters are pro-
perlyt pleaded. 7. 6 & 4 Geo. 2. Panter v.

Coppin, widow, Rep. and Caf. of Praft. in C. P,

Q1.

Cannot add to a plea aiter replication or de- Adding to

murrer. Hil. 8 Geo. 2. Peirfon v. Tves, Rep. and plea.
Caf. of Prali. in C.P. 114.

After a regular judgment fet afide, defendant Pleading after
had leave to plead an iffuable plea, but he “egu}a"lurddg'
pleaded the ftatute of limitations.— Plea fet afide; ™% " 31

for where tae defendant has had an opportunity
of pleading the ftatute, but lets judgment go by
- default
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default, and afterwards applies to fet alide that
judgment, he fhall not be let in, but upon pay-
ment of cofts, and pleading the general ifiue.
Hil. 10 Geo. 2. Leaver v. Hhicher, Rep. and
Caf. of Prait. 1n C. P. 139—1 Barness
Notes 183. S. C.—Where a plea of juftifi-
cation was ablolutely neceffary to try the merits,
and the plaintiff had not been delayed of a trial,
the court have admitted the defendant to make
fuch defence, though the judgment fet afide was
regular, Reép. and Caf. of Praél. in C. P. 13q.
2nd the court 1n a like cafe admitted an admi-
niftrator to plead plene adminitrevit generally,
which being in cafe of an adminiftratrix was
looked upon as the general iffue. Jb7d. See
Cruife v. Williains, Hil. 13 Geo. 2. thid.— Praf?.

Rez.in G, P. 236. 5. C. 1 Barnes’s Notes 195,
S. C.

Cepitinals Cepit 112 alio loco 1s a plea in bar, and we!
lscs. in abateient. 2 Baries's Notes 281.

Orderfortime 1. After order for time to plead, pleading

to Pid?ai . an ifluable plea, &c. a judgment confefled

Eﬁ_.mgl " on a bond fince the order may be pleaded. E.

? v Geo. 2. Hugbes v. Pellet, adnisuiftrator, 1Barunes’s
Notes 235.

2. After an order for time to plead to ifiue,

further time till 2 former judgment perfected,
refufed. 1 Barues’s Natzs 240.

Plezamended. ¢ Defendant miftook a fa&, and fet out 2
cufrom wrong, plea amended after execution of
writ of inquiry, on payment of cofts, and
bringing into court the damages found by the
inquifition. After interlocutory judgment, and
before inquiry executed, defendant gave notice of

notion
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motion. Defence was made on the inquiry. E.
14 Geo. 2. Broadbent v. Wilkes, 2 Barnes’s Notes q.

2. Plea amended {o as to ftate facts neceffary
to bring the conftruction of an act of parhia-
nient, and the true merits of the cafe before
the court, after demurrer to the plea, joinder and
argument, and farther day appointed, on pay-
ment of cofts. 2 Barnes’s Notes 20.

3. Plea amended by leaving out a fpecial im-
parlance, and pleading a tender as of laft term,
declaration having been delivered the laft mi-
nute. Pleas of tender being in bar, and {uch
as ought to be favoured. E. 24 Geo. 2. Maur-
ray v. Bows, 2 Barnes’s Notes 20.

4. Defendant by leave of the court pleaded
two pleas, not guilty,. and a [pecial juftification.
On the former plea iffue was joined, to the latter
plea plaintiff replied, defendant demurred to
the replication, and plaintiff made up the iffue,
and obtained a verdict. Defendant this term ob-
tained a rule to fhew caufe why he fhould not
amend the latter plea on payment of cofts;
the court thought that the application for the
amendment came too late, efpecially as it ap-
peared that before the trial, (viz.) 16th Fune laft
defendant had applied for the fame amendment;
and then had a rule to thew caufe, which rule
defendant’s agent had waived by a note in wri-
ting figned by him, diretted to plaintift’s agent.
The laft rule to fhew cauvle difcharged, Hil.

29 Geo. 2. Thornley v. Hughes, Supplement to
2 vol. Barnes’s Notes s

A bad juftification 1n trefpals, p]'urn[? took Bad jutifica-
iffue, and verdi& for defendant, yet judgment tion.
for plaintiffy the trefpafs being confefied by the

plea.
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plea. M. 11 Geo. 2. Cravenv. Hanley, 1 Barnes's
Notes 186. |

Defendant pleads bankruptcy, and concludes
with an averment, and not to the country,
plaintiff demurred ; ¢#7’ held the plea bad, and
gave judgment for plaintif. E. 4 Geo. 2.
Pocle v. Broadpeld, 1 Barnes’s Notes 236.

Claim of cognizance by the Univerfity of
Oxford difallowed as coming too late after

plea pleaded, and replication tendering an iffue.

M. 14 Geo. 2. Wells v. Trehern, an attorney,
2 Baiaes’s Notes 270.

Pl:a Puis darrein cont in ejeliment, a re-

lcafe froim the leffor of the plaiutiff,

ND the faid 7. B. and 1 H. in their pro-
per perfons come and fay, that the juf-
tices of our fovereign Lord the King ought not

to proceed to take the jury aforefaid between
the faid defendants and the faid plaintiff, be-

caufe they fay, after the laft continuance of the
faid plea, to wit, after from which

the faid plaintiff was laft

continued here until this day, to wit, on the
18th day of 7rly laft paft, and before the fame
18th of Fuly, to wit, on the 17th day of Fuly
laft paft the faid 7. B. by the name of % B.
of———in the parifh of in the county of

by his writing fealed with the feal of the
faid 7. bearing date the fame 14th day of Fuly,
at aforefaid, remifed and releafed to the
faid 7. and 1 and their heirs, all his eftate,

right
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right and title of and in the faid mefluages,
lands and tenements 1n the faid declaration men-
tioned, and alfo all and all manner of aions
and caufes of attien whatfoever, of and concern-
ing the faid premifies, or any part thereof; And
this they are ready to certify, &c. Wherefore
they pray that the faid juftices will not proceed
further to take the faid jury, with this that the
faid 7. and 7. will verify that the faid 7. 7. is
made and named plaintiff in the fame ation,

only to try the title of the faid ¥. B.to the
faid tenements.

Double pleas.

D OUBLE pleas allowed.] Now aflumpfit
and non affumpfit infra fex annos (a).  (a) Vid,

1 Barnes's
Notes 233.~—2 Barnes's Notes 295,

In the cale of Fackfon againlt Warwick, T.25 &5
26 Geo. 2. 2 Barnes’s Notes 295. it was faid, that

thefrequent applications made to plead #on afump-

Sit and non affumpfi infra fex annos were unnecef-
fary, becaufe the latter plea fingly would anfwer

all [It)uerOfesU wtti:hoult the former 1( 0); but this is a (4) And for
miftake. nder the former plea, coverture, a,p% eatn

releafe, a fet-off, may be given in evidence, leave to plead

which under the latter cannot be done. non affumpfit

- and mon af-
fumpfit infra fex annos Was denied. M. 4 Geo. 2. Oley v, Andrews, Praét.

Reg. in C. P. 307. ibid. 308. E. 4. Geo. 2. Holtenvile and al’ v. Bam-
bridge. ~—~Same term Welydale v. Atkinfin, the like double plea denied.

But E. 5. G. 2 Clarke v. Bolton, and Goodall v, Maore, leave was given to
plead this double plea. 7bid, 309,

Non
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Now affumpfit and a difcharge under the in-
(2) Pra2. {olvent debtors act (2).
Rez. iz C. P.
s12. Fones v. Bedy, E. 12 Geo, 2.~—1 Barnes's Notes 253. S. C.

Nei eff faltum and defendant’s difcharge un-
(£) 1 Barzes's der faid act (4).
Netes 253.
Liflev, Temns, E. 12 Gen. 2.

In replevin, leave was given to avow two
matters, 77z. a juftification of the diftrefs un-
der a leafe for years, and that the goods di-

{trained were o the property of the plaintiff in
(¢} 1 Barres's replevin (¢).

Ncteg 2a—~,

Bird v. Stincks, M. 10 Geo. 2.—Prafl. Reg. in C. P. 184 8. C.

In trelpals, aom cul and liberuin tememen-
(4) 1 Barres's {1uin [d),
Notes 2453 |
Stibes v. Neeves, . 10 Ges. 2.—Praft. Reg. in C. P. 315, S. Co—
2 Barres's Notes 275, Brezver vo Jlatthenvs, E. 16 Ges. 2. In this cafe the
declaration was delivered {o late laft term that defendant had not time to
plead double, but to prevent judgment pleaded liberum tenementurn:. Plain-
tif replied, arnd defendant demurred, plaintift applied for leave to amend
the replication, 2nd defendant to withdraw his plea, and plead 7en cuf and
Liberure temermemtum; a rele was made to thew caufe upon defendant’s mo-
tion, and afterwards diicharged, the pleas being contradiftory. Where the
srus i cup 15 afceriained by the declaration, (as in this cafe) Jiberum tene-
rrendzr: is 0o piea. 1t s only neceffary where the trefpafs is laid generally,
to put plaintif cpen maxing 2 new affignment.  No affidavit is produced
to verify that defendant’s cafe requires both pleas for his defence.

() See Ssivit ad dieiny, and a mutual debt (e).
1 Barres's "

Dstes 250,
> Damage feafant, and under a demife from
(f) 1 Barzes's the defendant to che plaintff (f).

Nites 240,

Charch v. Ferdal, E. 11 Geo. 2. Ch. F. faid he thought thefe pleas in-
confiftent, bnt as defendant had obtained a rule to fhew caufe, and plain-
ufi dic not oppofe it, the rule was mzde abfelute.  Prad. Reg. in C. P.
315. 5. C. and P. A dif-
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A diftrefs for damage-feafant and for rent in

arrear (). () Pradt.
- Reg. in C. P.
316. Baynes v. Lutwidge, M. 12 Geo. 2.~—1 Baraz’s Nutes z50. S. C.
This is not ftronger than not guilty, and liberum tenementum, folvit ad diew:
and 2 mutual debr, which have been granted.  Zbid. -

Non affumpfit, a {et-off, and a tender as of
laft term (4). | - (6) 2 Barness

Notes 293.
Whaler v. Harrifon & aly M. 25 Gea. 2. A tender is no dilitory plea.
Per cur)  Ihid, |

A tender of money to the firft count, and zon

affumpfit to the refidue as of the laft term (¢).  (¢) 2 Barnes's

Notes 2¢0. -
Pitfeld v. Money, T. 26 (& 27 Ges. 2. A tender is a fair plea. Ibid.

A fpecial plene adminiffravit and a fet-off
without an affidavit (4). (d) 2 Barnes's

Notes z72. -
7. 14 & 15 Geo. 2. Cofens v. Etherington, executor. Nate; no caufe avas
foewn—Praf2, Reg, in C. P. 313. §. C.

Non aflumpfit and plene admwinifiravit without
an affidavit from defendant that they have fully

adminiftred (e). | (¢) M. 8 Geo.

2. Heatofeld
v. Allen, leave to plead non afumpfit and plene adminifiravit was denied per

cwr’y no affidavit being produced that defendant had fully adminiftred,
t Barnes's Notes 239.—Prafl. Reg. in C. P. 311.8. C.—Jhid. 312. Cofta
v. Mifaubin, M.. 8 Geo. 2. granted on afhdavit of having fully adminifired.—
But afterwards in the cafc of Garuett, an attorncy, v. Harrifon and Freeman,
executors, M. 15 Geo. 2. 1t wasallowed awithout {uch an aflidavit. 2 Baraes's
Notes 273.—DBefore Lord Chief Juftice Eyre’s time this affidavit was roe
required, and it is not reafonable to expelt it for the future. Pleading
doubly is a privilege defendants are intituled to by a&t of parliament.
The court gives leave to plead oz affampfit and non affumpfit infra fex
annos without an affidavit, and that Is a cafe more within the party’s
knowledge than a plene adminifiravit. It either of the pleas are falfe,
cofts are given by the Ratute. Zbid.

You. L N Ne
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Ne wungues executor and  plene adminifira-
(a) 2 Barres's it ((;)_
Netes 273.
G:ddard and Martin v. Ballard and «vife, executors, T, 106 Geo. 2. Note s
no canfe was thewn to the cortrary.—Jbid. 286. Crabb, clerk, v. Button,
elerk, executsr, Hil 20 Gea. 2. Leave granted on fhewing caule, Plenr
adminifired is within defendant’s own knowledge, Z6id.

{\5) 2 Barress  Non ¢ff faltum and ne unques executor {b).
Netzs 279,

Banzs v, Bullick, exeeator.

({_} 2 Barress  Non eft faduim and durefs (c).

INo£25 2G2,

Slerzficld v. Hulls, T. 24 Geo. 2. Thefe pleas are oz contradiCtory 5 one
13 a general, the other a {pecial non ¢ff fadfum. Ibid.

Not guilty, and a general releafe from one
{:ﬂ 2 Barrz’s Of thE plaintlﬁ'Sﬂ {d‘:-
cles 27 2. .
Ssezle and sthers, v. Pinaar, ix Trover.  The court has been too nice in the
conftrnttion of the fiatute for pieading doubly, which is gemera/ and a re-
medial law.  Thele pleas are not abfolutely contraditory, the releafe is
gereral 2nd net particuisr, 2nd cannot in this cafe be given in evidence un-

der the net guilty.  Joid.

Not guilty, and four guineas paid plaintiff in

{2} 2 Barres's {atisfaction for all trefpaffes to fuch a time (e).
Netes 254,
Laey v, Lotk in trefral:. E. 15 Geo- 2.

Not guilty, fon affault demefne, and molliter

L

~ .
¢ Reg. mngnzs smpofuit (f).
f’: Ci P 31 :.'
-

-~
-

Hesper w. H'ozd, 7. 13 & 14 Geo. 2.—2 Barnes's Notes 285. Tapler v.
Iittal, in tref;als ard afcqdt, 1. 19 &5 20 Geo. 2.—~2 Barnes’s Notes 270.
T.16 & 17 Gro. 2. Laaerence v. Plaford, in trefpafs and affanlt. Rule
chrained upon afidavit. to thew caufe why defendant thould not plead three
PEE:}..-':, noi (Ul fom afjuull acmeine, and molliter manys fmpq/fu'!', made ab-
{olute to piead the fnit and laii, rejelting the fecond ; the cafe made by
the affdavit not malurg it neceflary for defendant’s defence to plead the
{econg.

Not
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Not guilty; fon affanlt dem:fne; and fatisfac-
tion for all trefpafles, not a particular trefpals

allowed to be pleaded (a). (@) 2 Barnes’s
Notes 280.
Lannie v. Fieldaoufe, in trefpafs, affanlt & maim; Hil 17 Geo, 2.
Not guilty and a juftification (2). (2} Vide 2
Barnes's Notes
\ 285,286,287,
Not guilty and (on affault demefne (c). () 2 Barnes's

| Notes 280,
Briflow v. Trappet, in trefpafs and affauit, M. 17 Geo. 2. By defendant’s
affidavit the affault appeared to be juftifiable. He has a right to plead. the

{pecial plea, but is under a doubt whether without it the general iffue
will be fufficient or not. He takes upon himfelf the proof of a collate-
rel matter by adding the fpecial plea. If plaintiff recovers, he will have
full cofts, without a certificate, though the damage fhould be under 405. .

Leave to plead #on affampfit to the firft count,
and bring money into court, and plead o af-
fumpfit infra fex annos as to the reft of the de-
claration, agreed per cur® (d). (d) Prac?. Reg.

in C, P. 310,
Dun v. Holdiich, executor, M. 11 Geo. 1.

Leave to plead infra wtatem and non affump-

/it, on hearing plaintiff ’s counfel (¢). (¢} Pra2. Reg.
in C. P. 311.

Brewer v, Geey 7.6 & 7 Geo, 2. Sed wide p. 180,

Leave to plead #on ¢ff factum and plene admi-

niftravit (d), | (¢) Pra?. Reg.
in C. P. 313,
Melborne v. Pradom, 1. 5 & 6 Geo, 3w

Nz Leave
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I cave to plead bankruptey to the firft count,
and to pay money into court on the common

rule, and plead the general iffue to the other
(a) 2 Barnei's counts (4.
No#zs 276.
Hall'v. Lane, in cafe on feveral promifes, E. 16 Gea. 2.
Fide p. 184.

Double .pleas dented.] Non affwmnpfit and a
general releafe denied, becaufe thefe pleas are

(6) 1 Barzzs's contradictory (0.
tles 252,
Gitfiz v. Cole, Hil. 6 Geo. 2. Prag. Reg. in C. P. 311. S. C, fays, that

the King’s Bench arnd this court had always depied fuch double pleas.
i,

Motion 1n Leave to plead non affuipfit and infancy de-
attion om the  pig  hecaufe it may be given in evidence. Sed
cafe to plead .7 R

rom offerpit CI0E Pe 179, Brewer v. Gee.

znd infancy

cenied, becsufe the Iatter plea 15 ufelefs ; infancy may be given in evidence on
the gereral iffue : In debt on bond or other deed #om eff faéfum and infan-
¢y hbave been allowed to be pleaded, becaufe tho® the bond, &c. may be
cefendant’s deed ; yer if he was onder age at the time of its execution he
1s not boand by iz, 31, 28 Ges. 2. 4nan. Supplement to 2 wal. Barnes’s Notes 46.

Sclvit ad diem and riens per difcent demed
without atfidavit of the fact as to riens per difcent

(\* I Ea;:f;; produced from the heir (¢).
Noes 238,

Z9¢ bargefes of Willich v. Frizr, M. 8 Geo. 2.

Motion for Leave to plead non eff faftum and folvit ad
leave to plead grgrz denied.

dcably {wiz.) '

Hon 9‘3 Jfalian: and ﬁf';::'f 237 drer, denied as never yet granted. I 28

Gea. z. Fex, an executory, v. Mein, in debt on bond,  Supplement to 2 wol,
Rarn:li Natzs 40,

Liberuni
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Liberum tenewentym and a juftification de-

nied (5;), (@) v Barnes's
Notes 237
Halfey v. Feltham, 1. 6 &5 7 Geo. 2. the matters prayed to be pleaded
being inconfiffent. Note ; it was an aclion of trefpafs for entering’ plﬁin-
tiff ’s clofe and pulling down a were, and defendant moved to plead /-
berum tenementum, and a juftification of pulling down the were as a nufance.

Nil debet and #nil babuit in tencinentis re-

fufed (4). () Per car’

| the plea of »i!
babuit, &c. may be given in evidence on the plea of ni/ debet. 7. 8

& 9 Geo. 2. Marfhall v. Lawrence, 1 Barnes Notes 239. Pradl. Reg.
in C. P. 314. S. C.

Not guilty and Zberuimn tenementum denied as
contradiCtory, no affidavit being produced to
verify that the defendant’s cafe required both

pleas for his defence (¢). () 2 Barnes's
Nates 277.
E. 16 Geo. 2 Brewer v. Matthews, in trefpafs.

Where the locus in quo 1s afcertained by the It is only ne-

declaration, liberum tenementum is no plea. ceffary where
. * the trefpafls 1s

laid generally, to put plaintiff upon making a new aflignment.

Leave for fome of the defendants to plead
mon ¢yl and that the premiffes in queftion are
the freehold of Sir William Courtenay, Baronet,
denied. The place is afcertained by the de-
claration, and plaintiff may give the fame in evi-

dence on the general iffue, as on both pleas (d). (4) 2 Barness
| Notes 277.
Rolle, Efg; . Lytton and others, in irefpafiy, E. 16 Geo. 2.

N 3 In
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In trover, not guilty and that plaintif be-

(2} 2 Barzzs's came a bznkrupt and his effeCts affigned ().
Nsizs 2g2.
Herbert v. Flrver €5 ap 7. 24 & 25 Geo. 2.——Thele pleas are not both

necefiary for the defence, they amount to an imwerfion of the altion,
and plezding property in defepdant. The /atter may be given in evi-

dence on the former. On nom afasapfit every thing may be given 1n evi-
dencz but z general releale. 1674,

Noa affainpftt and a dilcharge under a com-
(5) P-z2. miflion of bankruptcy denied (4.

™y
od
E; ¥
Y
'-u

310. I\}: an v. Cﬂﬂ?fgﬁfr, Hfl. 2 GE?- pp

{} = Barezs  Not guilty and a tender (¢),

Neies 291, :

Aiderfon V.

D.ja.” Bf. 22 Ges. 2. Thefe pleas are contradictory, tire former denice,
znd the Jazter 2Gmits. ]f‘z.z

Not guilty and a licence without an afhidavit
(42 Barress denied (4],
Notes 278,
Prm-dl v. Prefsn, E. 16 Geo. 2. In trefpals for erefting 2 thed in plain-
tif’s clofe, cal]ed the yard.-—\Where the pleas are contradiitory, defendant
‘togld make a2ppear by 2ffidavit that 1t is neceflary for his defence to in-
fit opon both. If the trefpafs be by cartle, the nature of the cafe is fuf-
ficient, an affidavit is not neceffary, becaufe the falt may be without) the
party’s krov v,,ef,:ge If by the party himfelf, he muft move upon affidavit.
shrd

il = 'h'-l-

Not guilty and a releafe of a particular tref-
pafs never admitted, but not guilty and a ge-
neral releafe has been admitted where an affida-

(2} 2 Barnmess vzt has been produced (2).
‘ﬂ.jttj '!-;H;
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In quare impedit, rule to thew caufe why de-
fendant thould not plead nine different matters,

(denying all the matters in the declaration,) but
difcharged ().

(a) 2 Barnes's
Notes 276.
Rutter v. The Bifbop of Hereford and the Univerfity of Cambridge, &c.

E. 16. Geo. 2. Notz; in this cafe the court retufed to grant a commiffion to
examine touching fecret trufts for papifts, according to the ftatute, without
the Univerfity’s confent to plead the popifh att only. Zé7d.

Not guilty and an accord and fatisfaction, the
matters prayed to be pleaded being contradic-

tory‘ (b)_ (5] Bame.r':
. Notes 234.
Durfley v. Cole, Hil. 7 Geo. 2. Praf. Reg. in, C.P. 314. S. C. but only

fays leave to plead not guilty, amd that the defendant had made the plain.
tff fatisfaCtion, was denicd.

Non affumpfit and plene adminifiravit denied,

no affidavit being produced that defendant had

fully adminiftred (¢). (&) 1 Barnes's

Notes 237.
Heathfield v. Allen, M. 8 Geo. 2.—Pralt. Reg. in C. P. 311. 8. C. fays the

motion was denied, the plea being contradiory. But fuch a plea was al-

lowed on affidavit, M. 8 Geo. 2. Cofla v. Mifaubin, Prad. Reg. in G, P.
312.—Vide p. 177, this work.

Non affumpfit and feveral matters fet-off a-
painft plaintiff’s demand denied as contradic-
tory (d). (d) 1 Barnes's
Notes 23g.
Farratt v. Robinfon, E. 8 Ges. 2.—~The general iflue muft be pleaded
with notice to fet-off, purfuant to the ftatute. Jbid—Praét. Reg. in G, P.

312. 5. C. The alt of parliament is in the disjunctive, yon may either
plead the fet-off alone, or fet-off the debt under the general iffue. Jbsa.

Not guilty and a juftification 1n trefpafs de-
nied as contradictory (e). (¢) 1 Barnes's

Notes 248.
Barnett v. Gregves, Hil, 10 Geo. 2.

N 4 Leave
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Leave to plead non affumpfit, attio accrevit in-
fia [ex anmos, and that the plamtlff was a bank-
rupt, denied, for the bankruPtcy 1s contradic-

"2} Prai. tory to the won affuinpfit {a).
F::, in C. P.

1209. Bizrre ard "otbems v, Butler, 1. 10 Ges. 2

I.cave to plead fokit ad diein, and that the
bond was delwered as an efcrow, denied, no af-

fidavit being made of the payment (2).

-y
'3 )
o ) el
"W

.,

F g Y 3

31—z Barre’ Nt 10. 8. P This cale 1s not within the flatate
2 Arn. rrrp 16. for the amendment of the law. 75471 he faid Ssaz. 4 Ann.
for pieacing Couble, Cees not extend to {uits where the King is a party,
uniefs for G"b., immediately owing, or reverue., 2 Barnes’s Notes 282,

:r ¥ F

7 tweniy- fourth fect. of the flatuse.

Rule abiolure for leave to plead three pleas
(viz.) #oin affumpfit by the teﬁator, a gene-
sl pleiz adwiniffravit, and a fpecial plenc admi-
aiffravit s it may be dangerous and inconvenient
to relv on the tmrd plea without the aid of. the
iecond ; ro affidavit to verify the plene admini-
ftrevit has been required of late.  Hil. 8§ Geo. 2
Szitoewes v. Staioan, exzcutory, Supplement  to
2 wol. Barnes’s Notss 47
Ruie made ablojute to plead not guilty and
z licence; a licence to beat a man is very ex-
trhordl..ar}, but leave to piead thefe pleas has
‘)ﬂm granted in cther cafes. 7. 28 Geo. 2.
Licer v. Wiljon, 1 trefpafs, affanlt and dottery,

W's‘r! cient to 2 wol. Bornes’s Notes 4.

& -

Rule
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' Rule to thew caufe why deéfendant fhould Replication,
not reply feveral matters to a plea in bar to an 9%
avowry, difcharged. No inftarce can be fhewn

of feveral matters replied {ince Stat. 469 5 Ann.

feveral matters may with leave of the court be

pleaded to a declaration in a ¢common cafe;

and in trefpafs to a new affignment, that being
in the nature of a new declaration sy and alfo in
replevin in bar to an avowry or cognizance,
fetting out the right to {eize or diftrain, which
1s to be controverted 3 but tho’ the words of the
ftatute are to plead as many matters, (¢, and
replications, rejoinders, {5c. are properly plead-
ings; yet the courts of Wefiminfter have never
carried their leave further than as before menti-
oned. Poltro againit Self in B. R. Hil. 17 Geo.
2. quoted, where the court refuled leave to re-
ply doubly to a plea of tender. M. 29 Geo. 2.

Whithy v. Chapinan, in replevin, Supplement to
2 vol. Barnes's Notes, p. 48.

Motion for leave to plead double.] Defen-
dant may have leave to plead double any time
before judgment, though the rule to plead be
out. M. 7 Geo. 2. King v. Bofwell, 1 Barnes’s
Notes 2.33. but not before appearance, for till ap-
pearance, defendant is not in court. Bemn v,
Geary, T. 7 & 8 Geo. 2. Ihid. 237.

Defendant may have leave to plead double
after a judge’s order for time to plead, pleading
an ifluable plea, and a rule was made accord-
ingly (after conferring with: the judges of the
other courts), defendant pleading 1ffuable pleas,
and taking fhort notice. M. 10 Geo. 2. Leigh-
ton, Efg; v. Leighton, Bart. Prafl. Reg. in C. P.
316. 1 Barnes's Notes 24%.

Leave to plead feveral matters muft be given
by the court, it cannot be done by a judge’s

order,
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(¢) 4 4oz, order, the ftatute (@) giving the power of lcave
to piead {everal matters to the court only. E.
21 (Geo. 2. Fones v. Davis et uxy 2 Baries's
Notes 288.

On motion to plead double, unlefs prima fa-
ciz the pleas appear to be frivolous, the court
will not confider whether they are material or
not; plamtiff may demur. M. 24 Geo. 2. Lacy
aid Garrick v. Barry, 2 Bariess Notes 2q2.

After a finglz plea cannot add another: Af-
ter defendant has pleaded a fingle plea he cannot
have leave to add another, as after zon affump/is
infra, Jc. pleaded, he may not add #on affump-
f:# though he would pay cofts. Hil. 8 Geo. 2.
Peirfon v. Fuves, 1 Barnes's Notes 238.—1bid.
284. Hil. 10 Geo. 2. Newvil v. Fifber, S. P.

Defendant cannot add to plea, after replica-
tion or demurrer. fil. § Geo. 2. Long v, Ling-

wwocd, Pialf. Reg. in C. P. 317.

Cennot pay soney into court and plead doudle :

efendant paid 10 /. into court on the com-
mon rule, and afterward obtained rule to
plead double, <iz. son affumpfit and non af-
fumpfit infra fex ennos. Cur’ on motion difchar-
ced the rule to plead double, with cofts; for by
the words of the rule to pay money into court,
tie defendant mult plead the gemeral iffue, and
no other plea. Motion afterwards to plead
double 13 an 1mpofition on the court. E. 10
Ges. 2. Buck v. Warren, an attorney, 1 Barnes's
Notes 248, Praét. Reg. in C. P. 317. S. C.

On a doudle plea both iffues inuft be found for
the plaintiff, or be cannot have judgment: De-

tendant had leave to plead woir affumpfiy and
1ok
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non affumpfit infra fex annos y to the #on affuinp-
fit infra fex anpos plaintiff replied an original,
iffue was joined on ! tiel record, and judgment
for plaintiff, whereppon he executed a writ of
inquiry of damages, and never proceeded upon
the iffue of #on affumpfiz. Motion to fet afide the
inquiry. Cur’: Itis a judgmentonly as to part and
not upon the whole proceedings, and the judg-
ment fhould not have been executed till the
other 1ffue was tried. Defendant has a double
defence given him by rule, and if any one of
the 1ffues be found for the defendant, he fhall
be excufed 5 ergo this writ of inquiry is wrong,
and if this way of proceeding was to be allow-
ed, there would be an end of pleading double.
Hil. 7 Geo. 2 Pryer v. The Earl of Ilay, execu-
tor, &c. Praéi. Reg. i C. P. 31q.

Altion on a promiffory note; defendant
pleaded #non affumpfit and non affumpfit infra fex
annos. 'To the latter plaintiff replied an original,
and upon #n#l tiel record had judgment. On trial
upon the #on affump/fit plaintiff was nonfuited, but
upon the iffue in which he had judgment, he exe-
cutes a writ of inquiry, and takes damages. De-
fendant moved to fet afide the inquiry. After
confideration, writ of inquiry {et afide. M. 8.
Geo. 1. Pryor v. The Earl of Ilay, executor, &¢.
Prat. Reg. in C. P, 320,

Replication (a), rejoinder, &c.

T O compel plaintiff to reply, give a rule
with the fecondary, pay him 15. 104. and
demand a replication in writing. Such rule

and rule o rejoin may be given within fixteen
days after term.

NOTES.

187

(a) Vide
p. 185,
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N OTE S

1. Replication not delivered in time, nor rule
given to rejoin, but defendant’s attorney having
agreed to accept the iflues delivered; held he
had waived the form of the replication, {Jc.
Rep. and Caf. of Prali. in C. P. 46.

2. After time given to rejoin iffuably, the de-
fendant may demur: The reafon of giving time
15 that the party may confider whether he will
demur or not. Hil. 8 Geo. 2. Matthews v.
Wheat, Rep. and Cof. of Praft. in C. P. 111.

Paper Book.

N trial at bar copies of the iffue are to be
delivered to the judges four days before the
time appointed for the trial.  Rule M. 3 Geo. 2.
Paver books on {pecial verdicts how to be
delivered, 7de p.

As to delivering paper books on fpecial ver-
dicts and demurrers, Pide p.

In judges books, counfels names, number-

T L
roil, and day of argument to be {et down. Vide
P.

Iffue.

"Kl]' H LN 1fiue is joined make 1t up, de-
liver a copy thereof on treble 1 d.
ftamp paper to defendant’s attorney, charge on

the back for copy 4d. per fheet, reckoning
{eventy-two words to a fheet, befides the duty,

and for entering of the defendant’s plea, accord-
ng
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ing to the length. If the general iffue only 2 s,

and for filing defendant’s warrant of attorney

8 d.(a) and if plaintiff'!s attorney has appeared (2) Defen-

for defendant according to the ftatute, he may dant’sattomney

charge for the fame on the back of the iffue. |} ©0""6
. : X e iflue topay

Upon delivering the iffue to defendant’s attor- ;. plaintiff s

Nney, he muft pay for the farne, 4)3 plaintiff May attorney the

fign judgment. Upon the back of the iffue you fee for filing

generally write the notice of trial, thus: his warrant,
© otherwife
, judgment.
Mr. 4.-B. - Rule Hil. 14

AXE notice of trial in this caufe for &15 Car.z.

R the fitting after this prefent Michaelnas
verm at Guildball, London.

Yours, ¢,
~ day of Nov. 1758. C. D. plaintff’s
- attorney.
N OT E S.

If the iffue be of the fame term with the e of the
- declaration, and the defendant has paid for one fame term
copy of the declaration, he is only to pay for with the de-
acopy of the pleadings fubfequent to the decla- €/aration.
ration, as the plea, replication, (5¢. for he is not

obliged to -pay for two copies of the declaration

n the fame term. Vide Rep. and Caf. of Praéi.

in C. P. gr. Harwood v. Demy, T. 6 &5 7 Gea. 2.

Note; in Palmby v. Mafters fame term, cur’

made the like refolution. Ibid,-~Vide 2 Barnes’s
Netes 220.

Defendant’s attorney, if co_py_of the iffue be of paying for
overcharged, may tender what is really due.— iffue when
Formerly defendant was obliged to pay for the overcharged.

iifue at all events, even tho’ evercharged, and
| had
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had no relief but on application to the court for
plaintiff ’s attorney to refund, which cur’ would

order. Praf. Reg. in C. P. Ryder v. Semerfield,
M. 7 Geo. 2.—Rep. and Caf. of Prail. in C. P. g3.
S.C.—But in Gardner v. Goodall, 2 Barnes’s Notes
199. E. 14 Geo. 2. judgment figned for want of
paying for the iffue book was fet afide without
cofts, defendant taking fhort notice of trial for
the third fitting, plaintiff having demanded more
for the iffue book than what was due, and cur’
were clearly of opinion that the old doctrine,
that defendants muft pay whatever was demand-
ed for paper books, ought to be exploded, it is
fufficient if they are ready to pay what is due.
1b:id. 220. Drean v. Unwin, one, &c. 220. 7. 24
Geo. 2. held that it is neceffary that defendant
fhould tender the fum due for the iffue.

Ofpaving for 1. Plaintiff may fign judgment for refufing
iilie 2nd g0 to pay for a copy of the iffue. E. 13 Geo. 1.
3 ﬁ’;;pg?m Lawfon v. Hambleton, Rep. and Caf. of Praéf. in
mece thereof, G- - 35.  But if defendant is a prifoner, and no
attorney appears to be concerned for him, plain-
tiff cannot fign judgment for not paying for a
copy of the iffue, though he may in all other
cafes. Jhid. |
2. Defendant’s attorney muft pay for the iffue
immediately on tender, and accept it de bene
¢/, and if the pleadings and the iflue do not
agree, he may return the iffue the next morning,
M. o Geo, 2. Hammerfly v. Mallory, an attorney,
raff. Reg. in C. P.230. |
3. Judgment figned for nonpayment of mo-
rey due for an iflue-book tendered at the houfe
of defendant’s attorney twice, at proper hours,
tho’ not left there, held to be regular. 724 &

25 Gea, 2. Qulabam v. Lee, 2 Barpes’s Notes 221.
4. Iflug
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4. Iffue tendered to the porter of an inn at
defendant’s attorney’s chambers in the abfence
of the attorney and his clerk, and the money
" charged thereon demanded but not paid for.
Judgment figned, and held to be regular. At-
tornies muft leave proper perfons at their cham-
bers to do their bufinefls in their abfence. E.
10 Geo, 2. Rolt v. Way, 1 Barnes's Notes 183.

5. On nonpayment of the iffue in ejetment,
judgment may be f{igned againft defendant, but
not againft cafual ejector. 1 Barnes’s Notes 184.

6. The iflue-book was left in the office, 4. de-
fendant’s attorney not being to be found, and
the fame day notice was left under his chamber
door. The next day plaintiff’s attorney found
A. at his chambers, and gave him notice that the
ifTue-book was left in the office, and demanded
the money for the fame, which 4. refufed to
pay, infifting that the iffue-book ought to be
brought to him, whereupon plaintiff ’s attorney
figned judgment; and held to be regular, for de-
fendants attornies muft pay for iffue books at
their peril, and if they are not to be found, if-
{ue-books may be left in the office (). M. v Geo. (a)Butcur'let

2. Glafeock v. Martin, 1 Barnes’s Notes 165,  defendant in

- to try the me-
rits, and fet afide the judgment upon payment of cofts, pleading the general
iffue and taking fhort notice of trial. t Barnes’s Notes 166.

In country caufes the lffue to be delivered to Delivering if-
the agent in town, and not to the country at- lue in coumtry

torney. M. 7 Geo. 2. Mountflephen v, Templer, cautes.
Rep. and Caf. of Praéi. in C. P. g4.—An agree-

ment between country attornies to deliver the
iffie in the country is void, for if it be tender-
ed to the agent in town, and not paid for,
judgment may be figned. M. g Geo. 2. Hafel-
feot v. Duke, 1 Barnes’s Notes 180.~—Iflue

muf:
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muft be delivered to the agent in town. 2 Baines’s

Netes 293,
Role toenter On a rule to enter the ifflue plaintiff has four
iffue. days to enter it, exclufive of the day of notice.
Hil. 3 Geo. 2. Ellsifor v. Cornifb, Prafi. Reg. in
C. P. 227.

Trtering iffue Iffues to be entered on record the fame term
cnrecord.  they are joined. Rules, E. s W.69 M. Hil, 11Geo.1.
2. Iflue not being entered of the fame term
it is joined, no reafon to fet afide a verditt.
Hil. 5 Geo. 2. Weft v. Simithfieldy, Praft. Reg.

in C. P. 232.

Vzriance be-  Variance between the iffue delivered and the
tween ifive  record of miff prius in the award of the wenire
end recoS. forins not material. 7. 3 & 4 Geo. 2. Baftard
v. Bartiett, Prafi. Reg. in C. P. 229.—Variance

between the iffue and the record of niff prius,

viz. the et fimiliter was left out in the iffue, and

inferted in the record of the #ifi prius. Defen-

cant had made no defence at the trial, having

relied upon the variance, verdict (et afide. Cur

held this to be a matenal variance, and not
amendable. 7. 7 & § Geo. 2. Ryev. Crofsman,

Tiid a14.—1 Baries’s Notes 334. S. C. Cur’

held that no ftatute of jeofails extends to it, and

that it is a material variance, but by confent the

czufe to be tried the fitting after term. [0id,—

Notion to {et alide the Vcrdl& the record of

2if7 prius differing from the iffue-book delivered,

the defendant’s name being inferted in the pa-

per-book, in joining iffue, inftead of plaintiff s ;

bat in the record plaintiff ’s name was inferted,

~and the ifflue properly joined; but two iffues

being joined, a general verdiét found for plain-

tiff,
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tiff. Cur® refuled to make any rule. E. 6 Geo. 2.
Thompfor v. Stininons, 1 Baries's Notes 333.—In
an a&ion on an indorfed note, in the iffue it was,
be the [aid indorfed, (the name of the indorfor be-
ing omitted) and in the record, be the faid A. in-
dorfed, verdiCt {et alide. E. 8 Geo. 2. Wreathcock
v. Bingham. Ibid. 334.— Jobn Fobn Sherter in the
declaration, and Fobn Shorter in the iflue, imma-
terial, and verdiCt not fet afide. Hil, g Geo. 2.
Shorter v. Helbutt, Ibid. 335.—In the firft count
in the iffue book it was plasntiff was indebted to
plaintiff, in the record, defendant was indebted,
&c. and in the other places right. Cur’ held
the variance not to be material, and refufed to
{et afide the verdiét. M. 10 Geo. 2. }’abm V.
Sinith, Ihid. 335 .— Motion for a new trial, found-
ed on a variance between the iffue deuvered and
the record, granted ; (tho’ the court did not think
the variance material,) the merits not having been
tried. Cofts to attend the event. Vide 2 Barues's
Notes 381.

Two defendants by the faime attorney deliver Where there
two feparate pleas of not guilty, the pleas muft r¢ two pleas,
be entered {feparate in the iffue. Z. 4 Geo. 2. Kirk m“;'; ;23 ol
v. Poinfret and Rufily, Prait. Reg. in C. P

+ 23 1s in the iffte.
Motion to arreft the judgment in affazit and Two pless, it

battery. There had been two {everal pleas of [z e oined as

aflcxlt, and iffue was joined in the /g, but lelt w cne orly,

out in the frff. Rule to thew caufe difcharged,

becaufe it appeared to be the clerk’s miftak e,

and amendable by the ftatute of jeofail ; and be-

fides, as the iffue is joined in the Jatter plea,

that may alfo have reference to the firff. 7.7 &

8 Geo. 2. Eafon and wife v. Wilkins and <wife,

Rep. and Caf. of Praci. in C. P. 100.

You. L O 1. Where
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Hoeof 22y Where the judgment upon an iffue of 7%/ fi¢]
ferird: gererd is final, the rule for judgment fhould be, un-
lefs caufe within four days, that thedefendant may
have that time to move in arreft of judgment;
out where the judgment is imferlocutory thar
reafon fails, and a two day rule hath been held
fufficient, becaufe the defendant may move in
arreft of judgment after the inquiry executed.
Vide 2 Burues’s Notes 202,
2. Where the proceeding is by original, and
a general return day is given to bring in the
record, the defendant ought to be called to
bring in the recerd at the rifing of the court
that day ;5 and if he fail, the rule for judgment
fhould be, unlefs caufe on the appearance day
of that general return, and the record may be
orought in on that, or any intervening day;
but where the proceedings are by 4/ againft an
atrorney, and the day given to bring in the re-
cord 1s a day certain, the record cannot be
rougnt 1o after that day, but on that day at
the rifing of the court the defendant ought to
= cailed to bring in the record, and if he fail,
tae court will appoint the day to be inferted in
tne rule foryucgment #f7 casfa. Vide 2 Barnes's

On areplica  3- Onareplication of il fel recordin the faime
ticn of zz/ iz} COUTt, there 1s a compleat iflue, and no need of
7ezrd mand- g rale to rejoin, but if the record is in another

tner court, court, here mult. £. 3 Geo. 2. Fox and ano-

i elT pos]
Ej;éwr; thery alfgnee of the Sheriff, v, Lewis, Prail. Reg.
relication in 22 C. P. 227, Rep. and Caf. of Praft. in C. P.
form, bat may 6. S. C.

daliver the it ”

i:e, znu need not give a ru'e to rejoin, for a rejoinder is unneceflary. £, g
CGes, 2. Newwlerry and weife v. Strudwich, Prad. Rég. in C. P. 228. Repa
«:d Cal of Prai.in C. P. 56, 8. C.—1 Barnes Nites 243,

4. 1ue
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4. Entry upon record of an iffue of ##/ tief re-
cord amended by the writs of ftire facias and cer-
tiorari, and the returns thereof, on payment of
cofts. M. 6 Geo. 2. Hampfon v.Chamberlain, Rep.
and Caf. of Pral. in C. P. 76. 1 Barunes's Noies
3. . C.

5. On iflue of wul tiel record plaintiff may con-
tinue the day for bringing in the record. Al
13 Geo. 2. 1 Barnes’s Notes 87, 88.

6. Upon an iflue of #al tiel record plaintiff de-
tivered the book, and gave himfelf a day to
bring in the record, viz. tres Tvii’, Fuly 8, but
did not bring in the record on that day. Fauly
oth plamtff offered the record, and moved it
might be read ; butrefufed, it not being brought
in on the day plaintiff had given himfelf to pro-

duce it. 7. 13 Geo. 2. Calverag v. Pinbero,
fbid. 2 50.

In debt upon a bail-bond, deferndant pleaded Amending it-
comnpernit ad diemy motion to amend the iflue, in foe
which the condition of the bail-bond is mifreci-
ted, by making it agreeable to the bond, on pay-
ment of cofts, and granted. M. 11Gee. 1. cipole

v. Robiirfon, Rep. and Caf. of Praét. in C. P. 26.

Accepting of iffue waives the form of a Acceptingit-
TEP“CH‘?EOD: and a rule to erOin. T. 2 Geo. 2v fue waives a
Sedgwick & al’ v. Richardfon, Rep. and Caf. of rephcauon,
Praéi. in C. P. 46.

After iffue joined, tho’ improperly, a de- Afier iflue
murrer cannot be received. 1f no proper iffue be J9¢C 89
sined. defendant e I ] S rm phananf IDUIICT cAnAES
joined, defendant may take advantage thereof |, rceived

in Arreft of judgment. 1 Barnes’s Notes S8.

Leave for plaintift to deliver a new iffie Leave to de-.
properly intituled. In the title of the iffue de- liver a new
livered the word George was omitted, it ftood Hue

QO > this

ilu:
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thus, ¢ Hilary term 20th King the fecond.”” Hi/.
20Gev. .Bf.’ﬂf"nlﬂf dv. Stuait a prifonery 2 Barness
NG2ES 15

The form of an g'ﬁ(e Z:_;: or1ginal.

rm A7 :haelnis term (o) in the—year of King George
' the {econd,

Brrre,
Aiddlejex, B. late of eftminfler in the

to WIL. . county of Middlefex, gent. was
atzached to anfwer C. D. of, &c.[to the end of the
Jeclaration], and therefore he brings {fuit, and
{o forth. Then you begin a new lme, and en-
fer the pieadhcs to the end of the iffue, after
which follows the award of the wensie in this
iorm: Therefore it is commanded to the fheriff
that he caufe to come here from the—day of—
Tfome return before the day of trial] twelve, &e.
by whom, E_fc. and who neither, &Jc. to re-

LOgTIZE E_.s:. becaule as well, e,

LY

An azcard of a wenire and writ of inquiry
wheire fawo defendants appear, and one lets
sudsawnt go by defoult,

N D the faid C. and D. by—their attorney

4% come and defend the force and inquiry
wnen, {&c. and fay, that they did pot undertake
in manner and form as the faid 4. above com-
plainerh againft them ; and of this they put them-
felves upon the country, and the faid A like-
wife. And the faid B. by—anis attorney cometh

and
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and defendeth the force and injury when, &,
and faith nothing in bar or preclufion of the
aforefaid action of the the faid A. whereby the
faid 4. remaineth undefended by the faid B.
by reafon whereof the faid 4. ought to recover
againft the faid B. his damages occafioned by
the non-performance of his faid promifes and un-
dertakings; but becaufe it i1s not known whe-
ther or no the faid C. and D. will be convicted
of the premiffes, and if they fhall be convicted,
it is convenient and neceffary that there thould
be only one taxation of damages for the whole
premiffes in one writ {pecified, and thofe da-
mages ougnt to be fettled by a jury of the coun-
ty in that behalf; and that the writ of inquiry
of damages aforefaid againft the faid B. be ftay-
ed until the faid iffue as aforefaid between the
faid 4. and the {aid C. and D. fhall be determin-
ed, therefore as well to try the iffue between the
faid 4. and the faid C. and D. above joined, as
alfo to inquire what damages the {aid 4. hath
fultained by occafion of the premiffes aforefaid,
the theriff is commanded that he caufe to come
here twelve free and lawful men of the body
of his county, &¢. by whom, &¢. and who
are not related to the faid C. or D. or the
faid A. to recognize, I¢. becaufe as well, (¢,

For the form of an iffue on a bill againft an
attorney, vide p.

Warrants of atforney.

VERY attorney fhall enter his warrant

of attorney in every {fuit upon record in
court, on pain of 10/. and further punithment
by imprifonment, at the difcretion of the court,
O 3 Stat,
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