4.8

(a) The fees
are now leit
with the pro-
per oficer.

The prefent Pradtice of the

days after the taking thereof. And if
taken above torty miles from Lendon and Weft-
siinfler, then within twenty days after the cap-
tici, unlefs all the judges fhall be on their
circuits, and then as foon as any one of them

fhall return to Londen. E. 5 W. & M. and
Hil. 6 Geo. 1.

When the bail-piece is to be filed after tranf-
miffion.] Afrer the bail-piece is tranfmitted,
it muft be forthwith filed with the proper offi-
cer, {(i.e. either filazer or prothonotary, as the
cafe {hall be) to be by him entered upon re-
cord, otherwife it fhall be as no bail, and the
plaintiff 15 at liberty to proceed on the fhenfi’s
bond as 1f no fuch bail had been put in; and
the defendant, in cafe he be admiffible to plead
to the original action, fhall not be admitted fo
to do, unlefs he firft pay the fu// cofts to the
plaintiff for the profecution on the bail-bond,
and plead as of the time when the bail fhould
have been duly entered. Rule Hil. 6 Geo. 1.

Bails taken before commiffioners in the coun-
try, and tran{mitted to, and allowed by a judge
of this court, fhall be delivered to the judge’s
clerk, who fhall allow the faid bail, which
clerk fhall z2k2 (2) the fees due to the proper
officer for the entry thereof, and fhall forthwith
deliver the faid bail to be filed, and pay the
faid fees to fuch proper officer. Rule A1
12 Geo. 1.

Bail taken before commiffioners in the coun-
try fhall be tranfmitted, and filed with the pro-
per officer, according: to the Rule Hil, 6 Geo. 1.
and no fuch bail fhall be received or filed unlefs
tran{mitted within the relpective times appoint-

ed
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ed by the faid rule, without leave of the court (a). (a) If bail
RUlE M. 6 Geo, 3. taken before

commiflioners
be not filed in time, application muft be made to the court, the judges in

the treafury will not give leave to file the bail-piece, the rule of M,
6 Geo. 2. faying ¢ it fhall not be filed awitbour leave of the court.”

Excepting againft bail,

N what cafes.] 1In all cales wherein bail-
bonds are taken, and the fame bail is put in
above, plaintiff ITIHY CXCept againﬂ' it (.Z’). Rule (5} Before
M. 6 Geo. 2. the making
' » of this Rule

the plaintiff could not except againft fuch bail.  Vide Rep, and Cay. of
Pra&. i# C, P. 61.

N O T E &

1. Bail to the fherff, being bail above, may
be excepted againtt, and for want of addition

or juftification plaintiff may take an affignment
of the bail-bond. Hil. 7 Geo. 2. Ormmd, af-

Jignee of the [beriff, v. Grifith, 1 Barnd,’s Notes
I

2. Where the fame bail are put in above as
to the fheriff and excepted to, taking an affign-
ment of the bail-bond is not a waiver of the
exception. The aflignment does not admit the
[ufficiency of the bail, the theriff may be in-
[ufficient, and then if plaintiff cannot proceed
on the bail-bond, he has no remedy. E. 13

Geo. 2. Claxton, affignee of the j].aerfﬁ‘; V. deé
and his bail, 2 Barnes’s Notes 0

When bail cannot be excepted againft.] Bail

cannot be excepted againft after declaration de-
Livered, unlefs it be delivered de bene.—A de-
Vo L I ~ mand
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mand of a pleais a waiver of the exception,
tio’ declaration be delivered de bene effe.  Vide
the note 1. this page.

N O T E S

1. Phintiff excepted againft the bail, and for
want of 2 juitification in time proceeded upon
the bail-bond. A declaration was delivered in the
ciriging! action, after the time for putting in bail
expired, as a declaration de bene effe. Per cur’:
This no waiver of the exception. Proceedings o
tha bail-boud not to flay. But held the demand of
#lea to be a waiver of the exception; "us admitting
defendant to be in court, and in a condition to
plead, and for this realon proceedings were
{tayed on the bail-bond. 7. 16 & 17 Gey. 2.
Lifter v. Wainboufey, 2 Barnes's Notes 66.

2. Exception againft the bail.  Declaration
delivered, but not de déne effe, therefore defen-
dant infifted that plaintiff had accepted the bail:
But it appearing that by a judge’s order, ten
days time had been given defendant to per-
fect bail, plaintff to declare without prejudice,

efendant to rejoin gratis, and to take notice
of trial for the lalt fitting within laft Michael-
765 term, in confequence of which order iffue
was joineqa, the caule entered, made a remanet,
and tried at the fLtting lalt Michaelmas term,
when plaintiff had a verdit ; the rule to fhew
caufe why plainuff fhould not ftrike out the
exception againft the bail was difcharged. E. 25
Geo. 2. Mayo v. IWeaver, 2 Baries’s Notes go.

3. Defendant became bail to the theriff for
the appearance of 77, R. at the return of the
writ. Afterwards, without any compleat juftifica-
tion, plaintiff delivers his declaration generally,

and;
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and proceeded to iffue, trial and judgment,
and then brings this action ; to which detendant
pleaded comperuit ad dieinr, and in order to main-
tain this plea, cur’ was moved for leave to
ftrike out the exception on the bail-piece, that
it might be filed, infifting that the declaring
generally was a waiver of the exception. Cur’:
Let them fhew caufe. Hil. 12 Geo. 2. Anonm,
MS. notes.—Rep. and Cef. of Praél. in C. P.
155. Wallh, affignee of the fberiff of Middlefex, v.
Headdeck, S. C. fays, bail was filed above, but ex-

cepted to, and that exception entered on the
bail-piece.

Within what time bail muft be excepted
againit when put in before a judge.] If bail
be put in before a judge, exception muft be

entered in twenty days after notice of putting
it in, and not afterwards.

N O T E

Bail put in before a judge before the arreft
and return of the capias, and notice thereof
given to plaintiff’s attorney, who notwithftand-
ing arrefted defendant on the c¢apiasy and he
being in cuftody, moved for a fuperfedeas, On
fhewing caufe, it appearing that plaintiff had
not excepted againft the bail within twenty
days after notice thereof, Cu»* held that the bail
ought to ftand, and rule for a fuperfedeas was
made abfolute.—Hil. 12 Geo. 2. Huggins v.
Bambridge, 1 Barnes’s Notes 82.—Praét. Reg.
i G P. 50. S. C.

Within what time bail muft be excepted
againft if put in before a commiffioner.] Ex-
ception in fuch cafe 15 to be made within
twenty days after the bail-piece i1s tranf{mitted,

E o2 and

51
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and notice to the plaintiff or his attorney of

(¢} The rele taking thereof (4). Rule 5 V. & M.

g IF. & AL

{ays, That the plaintiff's attorrey fhall be at liberty to repair to the com-
mifoner’s bk for the names of the bail, to the end that he may en-
quire of the fufficiency of them, and if they are found infufficient, he
may excepi againit taem within twenty days after the faid bail is tran{mit-
ted, =nd notice to the plaintiff or his attorney of the taking thereof:
Ard in thar cate the cefendant muft either put in better bail, or the cog-
nizers of fuch bail mud juibfy themfelves in open court, either by affidavis
taken before fuch commifiioner that took the faid bail, or by oath made
in couss, or before one of the judges of the faid court,

How to except againft bail.] Exception
againft bail is made in London and Middlefex,
in the filazer’s or prothonotary’s bail-book, or
on bail-piece ; but 1n other counties on the bail-
piece with the commiffioner defore it is tranf-
mitted, and afterwards, in the filazer’s or pro-
thonotary’s book, or on the bail-piece, as the
cafe 1s.

N OTE S

1. Exception to bail put in before a judge,
muit not only be entered in the filazer’s book,
or on the bail-piece, but notice of it muft be
given in writing to defendant’s attorney, or it
is not fufficient. Proceedings on bail-bond
ftayed. M. 15 Geo. 2. Satcbwell v. Lawes,
2 Baiies’s Notes 61.—~1bid. 83. E. 23 Geo, 2.
Gofwel, oney, &'c. v. Hunt, both entry and no-
tice are neceflary, per cur’. Exception muft
be entered in the bail-book, or upon the bail-

piece, for no exception by notice is good
witnout that i1s frflt done. Hil i 3 Geo. 1.

Rep. and Cof. of Praft. 33.-—Ibid. 55. M.
3 Geo. 2. Bufly v. Walker, S P. declared per
¢z’ to be the ftanding rule of Praftice.~——

Praft.
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Praéi. Reg. inC. P. 77, Exception to bail muft

be marked on the bail-piece, as well as notice
thereof in writing muft be given to defendant.

2. If the fame bail be put in above which
the fheriff took, the plaintiff may except
againft them. Rule M. 6 Geo. 2. tho’ before
this rule he could not, but muft have proceed-
ed againft the ftheriff.- Vide Rep. and Caf. of
Pratt. in C. P. b1.

Notice of exception.] To be given in wri-
ting by plaintiff’s attorney to defendant’s attor-
ney or agent.

The form.

C. D. againft E. F.
S 1R,
HAVE excepted againft the bail put in
for the defendant in this caufe,
Your’s, £9%¢.

To Mr. C. D. C. P. by S. S.
attorney for the de- attorney (or agent)
fendant in the above for the plaintiff.
caufe. June 1758,

Pt“?:f}ﬁfﬂg édﬁ.

[thin what time defendant muft perfet

- his bail.] The bail, if excepted to,

muft juftify in four days after notice of excep-
tion, or other bail muft be added (¢), who will {a) Expence .
juftify within that time, without waiting forout of pocket
plaintiff’s excepting to them, for he is not of adding bail
- , filazer §s. 44,
bound to except to additional bail. Praf. Reg. judge's cletk |
i C. P. 81. E. 10 Geo. 2. Gregory v. Gurden, 2s. |

1 Barnes’s Notes 6g. S. C.  And in default of
E 3 juftifying
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juftifying as aforefaid, plaintiff may proceed on
the bail-bond. 7ide Rule 7. 3 & 4 Geo. 2.

N. B. This rule muft be underftood to mean
when exception is made, and #otice thereof is
given in teram, for if exception and notice thereof
i1s in vacation, and plaintiff will not be fatisfied
with a juitification before a judge, the bail muft
juftify within the firft four days of the next term.
Vide 2 Barues’s Notes 2. See alfo 1 Barnes’s
_N&m ,9.—-}):(13. Rc?g 77 C P. 78.

. Notice of juftification.] Two days notice
of juftification in all cafes muft be criven, ex-
¢/1five of the day it is given; as if notice be
oiven on a Monday, the “ail may juftify on the
[ faay.  Sunday 1s not to be reckoned as
one of the two days. Notice on the Saturday
to jultify on the Maffdﬂ)' 15 bad, 1t muft be
Tuzfday. Vide 2 Barnes’s Notes 60.

The delfendant’s attorney muft give notice of

fffa’fﬁg or jufiifying, or both, as the cafe fhall
be.

Niotice of juftifying bail.

A. B. againft C. D.
S TR,
et A KE notice that E. F. of. &¢. and G. H.
i of, &c (as in the bail-piece) the bail put
in for the defendant in this caufe, will juftify

it Dor't fay tqemlelvea In open court on Saturday next (a)

“or fofoan 5o hai] for the faid defendant.
2{ er 25 COLti-

1 e Your humble fervant,

hezrd® acin 1o Mr. — R. S.

ather neiicas.  attorney for the attorney for the
plainii, defendant.

~— day of — 1758.
Notice
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Notice of bail added, and of juftifying.

./f- B. againﬁ: C. .D.
S IR,

C S. of &¢. olman, was this day before

o« Mr. Juitice , added to the bail
already put 10 for the defendant in this caufe
and on Saturday next the faid C. §. and alfo 4. B.
one of the bail before put in for the faid defen-
dant in this caufe, will juftify themfelves as bail
In open court.

Your humble {ervant,

To Mr. 7 M R. L.
attorney for the attorney for the
plantiff. defendant.

~ day of — 1%58.

Affidavit muft be made of the {ervice of the
notice of juftification.

The form thereof.

A. B. agantt C. D.

S IR,

L. clerk to Mr. 7. P. attorney for the de-

. fendant in this caufe, maketh oath, that he
this deponent did on Wedsiefday laft, being the
~—— day of —— inftant, ferve Mr.
the attorney for the plaintff in this caufe,
with the notice hercunto annexed, by deliver-
ing a true copy of the faid notice to the faid

Mr. :
7. L.

Sworn, {J¢.

E 4 NOTES
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N OT E S

1. Cui® declare that after this term the de-
fendant fhould give notice of juftifying bail two
days before the day of juftification, and that
they would not indulge the defendant with
any farther time, it being an artifice to defeat
the rule for obliging defendants to juftify their
bail in four days after exception taken, and is
plainly getiing two days. E. 12 Geo. 2. Teale
V. C...,j,{ 2, PreS. R g, in C. P. So.

2. P Ca’: Two days notice of juftification
is the ceneral rule in all cales. Mich. 15 Geo. 2.
Eltci v. Manwaring. Themas agaiplt the f(ame,
> Barnes’s Notes vo.  The defendant was in
cuftody in Alommsuthfbire. Vide 1bid. §3.

2. Additional bail ftruck off upon juftifying
the bail firft put in.  Mich. 6 Geo. 1. Hufdays
v. Boys, Reép. avd Cof. of Pradt. in C. P. 17,
+. Motion to change one of the bail, he
ing a material witnels, an affidavit was pro-
cuced of notice, that 4. B. would be added,
and at the fame time would juftify. But cur’
would not receive the motion, becaufe the new
intended bail was not altually added before the
motion to juftify. The defendant may add to
a compleat bail without leave of the court. Hil,

6 Ges. 2. Piafald v. Eafibet, Praff. Reg. in
C. P. So.

- L‘T‘

W here the bail muft juftify.]  Bail put in
cefore ¢ jrage muft gultity in perfon, and can’t
ity Dy atndavit, Prafl, Reg. in C. P. 81.

V. 7 Geo. 2. Wingheld v. Goodrick.~—1y Barnes’s

Notss 57- H; LS Geo. 2. Cremer v. Bubnan.
Juftizcation of bail at a judge’s chambers held

10T
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not {ufficient, and plaintiff may proceed on the
bail-bond.— Juftification before a judge is no
juftification but by plaintiff’s confent. Hil.
23 Geo. 2. Fowlis, £Aq; v. Grofvenor, 2 Barnes's
Notes 82.—Bail refiding in the country, who
had entered into a recognizance before a judge
in town, on exception {ent up an affidavit of
fufficiency, and were permitted to juftify by
that affidavit, without attending perfonally. No
oppofition on plaintifi’s part. Z. 23 Geo. 2.
Hooper v. Comings, 2 Baries’s Notes 84.  Defen-
dant may put in bail before a judge, and juttify
at the fame time de bene effe, and for want of
an exception within twenty days, the bail will
become ablolute. 2 Barnes’s Notes 8a. E,
23 Geo. 2. Price and ancther v. Street.

But bail taken before a commiffioner may jufti-
fy themfelves in court by affidavit taken before
fuch commiffioner, unlefs they live in London
or . Wefiminfer, or within ten miles thereof.
Stat, AW. G M. c. 4. [ 2.

Tho’ bail taken before a judge muft juftify
m court, yet by confent of plaintiff’s attorney
they may juftify before a judge at his chambers.
— You generally pay plaintiff’s attorney 6. 8 4.
for his confent and attendance.

How to juftify bail in court.] Get the pro-
per officer to attend with the bail-book or bail-
piece.~Have the bail ready in court. Move
by a ferjeant to jultify by oath in court. Give
the ferjeant the affidavit of fervice of notice.

But if the bail be taken before a commif-
fioner, and they juftify themfclves by affidavit
taken either before a judge of this court, or the
commiffioner that took the bail, the affidavit
may be read in court for juftification. E. 5 /7,
{5 M. Note ;

57

.
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Note ; when bail is taken in the country, an
affidavit of jufuification is ufually annexed to
the bail-piece, and then exception is feldom
taken ; but if 1t be, the affidavit of juftification
may be produced either in court, or by con-
fent, before a judge at his chambers, for jufti-
fication.

When defendant’s attorney or agent gives
potice to plaintifi’s attorney or agent of the
bail being put in, *tis ufual, to prevent excep-
tion, to fend him a copy of the affidavit of jufti-
fication along with the notice.

The expence out of pocket of juftifying bail
in court. Affidavit of notice 2s5. 64. ferjeant’s

fee 105 64. filazer 55 4d. fecondary 1s.
Cryers 25.64. Inall 1/ 15 104,

N O T E S

1. Motion to juftify bail too late, the caufe
having been tried, and final judgment given. 7.
5 Geo. 2. Palmer v. Elton, Prafi. Reg. in C. P.
/9-2.. Motion to juftify bail too late, becaufe
the bail had pleaded compernit ad diem, and
the plaintiff had replied. Per tot. cur’, 7.
5 Geo. 2. Ellis v. Maiwaring and others.
1Ioid. 7q. -

3. Affidavit of juftification by bail, ¢ that
¢ they were {everally worth the {um where-
“ in they were bound by their recogni-
¢ zances, after all their juff debts paid and
“ fatisied,” held to be infufhicient, not being
in common form; the word juf ought to be
omitted. E. 8 Geo. 2. Harriman v. Clegg,
1 Baruess Notes 58.

Juftifying
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Juftifying bail before a judge by confent.]
Get the proper officer to attend at the judge’s

chambers, pay him for attending 3s. 44.

Have the bail there. Pay at the judge’s cham-
bers 2 4. -

N O T E S |

1. Juftification before a judge is no juftifica-
tion but by plaintiff’s confent, 2 Barnes’s Notes

82.—But the bail may juftify before a judge:

de bene effe.  Vide next cafe.

o Plaintiff ferved Cooper, late fheniff, with
a peremptory rule, to bring in defendant’s

body in court within f{ix days, whereupon de-
fendant within that time put in bail, and jufti-
fied before a judge de ene ¢ffe, ‘and for want of
an exception within twenty days, the bail be-
came ablolute. Plaintiff infifted, that tho’ no
exception was taken, yet the bail ought to have
been perfeCted by juftification in court (which

is bringing in the body) within the fix days.

limited by the rule.  But ez’ held other-

wife. Rule on the late fheriff to fhew caufe:

why an attachment difcharged. E. 23 Geo. 2.
Price and cnother, v. Street, 2 Barnes’s Notes

84.

Of filing fpecial bail.] On bail being put in
before a judge, or tranfmitted from a com-
miffioner, it 1s immediately filed with the fila-
zer or prothonotary, as the cafe is.

NOTE S

59



60

The prefent Practice of the

N OTZE S

1. The court will give time to rectify a mif-
take of filing bail in a wrong office, as where
plaintiff had fued out a zef. attachment of pri-
vilege from Middlefex into Yorkfoire, and bail
was taken as in 2 country caufe, and filed with
the filazer of 2vrkfbire by miftake; and in or-
der to give defendant an opportunity to rectify
that miftake, defendant moved for ten days time
to put in bail, and that upon putting in good
bail, payment of cofts, pleading the general
iffue, and wking notice of trial within term,
proceedings onthe bail-bond might be f{taid,
which was oraered accordingly. Hil 7 Geo. 2.
Garnet v. Heavefide, 1 Barnes’s Notes 51.

2. The ]udcrcs in the treafury refufed to
order a bail-picce to be filed, twenty days
being lapfed fince the caption, the words of the
general rule being, that fuch bail-pieces fhall
not be filed without leave of the court.——
Court was afterwards moved upon the affidavit
of defendant’s agent, that he received the bail-
piece in due time, but that it was omitted to
be filed by his clerk’s negle¢t. Cur’ ordered
the bail-piece to be received and filed. 7.

7 & 8 Geo. 2. Aucher v. Hamilton, 1 Barnes’s
Notes 53.

Tbhe
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The form of a bail-piece where a prifoner
in the Fleet 25 charged in cuflody with
a declaration bolding bim to bail, pur-
fuant to the rule Hil. 8 Geo. 2.

Michaelmas Term, .
Pacey.

London. Eclaration againft 77, P. late of

London, Gent. to anfwer G. §. in
aplea of trefpafs upon the cafe, and fo forth,
to the damage of the faid G. of 20/

By oath for 10/ 103,

A D. of, &¢. Gent.
The bail are% and
C. D.of, &e. Efg;
7. P. attorney
for defendant. Each of the bail in 21

Taken, &J¢. to be per-
feCted hercafter be-

fore m—————,

This 15 prothonotary’s bail, and the bail-
piece muft be immediately filed with him.
Upon the bail’s juftifying, and a rule of court
thereupon made, the prothonotary will fign a

fuper[edeas.

Cales



The prefent Practice of the

—r

Cafes of practice relating to {pecial
bail in general.

1. In what cafes [pecial bail is not reguired
in what cafes 1t is; and in what cafes it is
difcretionary.

0. What affidavits bave been beld fufficient to
bold a defendant to [pecial bail of courfe, et

econt.’

3. Where the bail was bound jointly and feverally
in 140 L, verdict for 300l. each beld to pay
140 L

4. Striking out bail.

5. Of putting in bail before an arvef, and after
final judginent.
6. Cafes relating to juftifying bail.

7. Sheriff caniot take bail on an attachiment for
conicnpl.

8. How to put in bail to fave the advantage of
plecaing in eSE=EER Alatsm suk

In what cafes [pecial bail is not required s
i what cafes it is; and in what cafes
1t 15 d:fcireticnary,

O {pecial bail in flander, except in {lander
of title, and then to be left to the dif-
cretion of the judges. Rule M. 1654. Vide

1 Baries's Notes So.

Nor
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© Nor again{t heirs (), exeausors, or admi- () Vide p.
niftrators. Ibid.

In all cafes where the defendant comes in
by cepi corpus, be it in debt, detinue, trefpafs 7z Barnes's
for goods, action upon the cafe (except {lander), Notes o.

{pecial bail is to be given if the debt or da-
mages amount to 20/, except 1t be againft an
heir (), executor or adminiftrator. Rule M. (3) 7ide p.
1654, [ 12.—Trin. 24 Eliz. pl. 4.
No bail of courfe in battery, confpiracy,

falfe imprifonment, without {pecial motion (¢) (¢) A judge
and order. Rule M. 1654.

at his cham-
bers will

order {pecial bail if he thinks fit.

Nor in privilege, except for fees and dif-
burfements, as an attorney of this court, and
then bail at the difcretion of the court, in fuch

cafe where in a fuit by a common perfon, {pecial
bail 1s not required.

"N. B. Now by the Stat. 12 Geo. 1. ¢. 29.
bail in no cafe, unlefs afhidavit be made of the
debt, {J¢c. and then 10/ holds to bail.

No {pecial bail where the defendant appears
upon the fummons, attachment, or diftrefs, or by

[uperfedeas quia improvide, or renders himfelf upon
the exigent. Rule M. 1654.

In all caufes of removal, be it by Zabeas
corpus, privilege, or certiorari, ipecial bail ought
to be given. M. 164q.

Bail to be put in before the {uing out a
fuperfedeas on any capias.  Rule 7. 24 Eliz.

In debt on a penal ftatute, defendant is not
to be held to {pecial bail.

Neither 1s bail required on a bail-bond, or re-

cogmzance of bail, for that would be to have
bail ad infinitum,

No
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C'a'v.ﬂm n:)"

Fid:Bames's  No bail in et unlefs for payment of money,

Noiwes 8- or damages afcertained by affidavit.
In deor, affuinpfit, trover, covenant by acetiam,
bail is of courle.~In trefpafs, detinue, and
{pecial action on the cafe, or of covenant, at
difcretion. 1 Barnes’s Notes §o.
(;) Vide p. For words [ unlefs flander of title ()] or a

guitain, or a fine, penalty, or amerciament, no
batl. 1 Barnes’s Notes 80, S1.

No bail on an aétion of debt upon a judg-
ment agiinft a prifoner difcharged by fuper/fedeas
for want of profecution. Rule Hil. § Geo. 2.
11 . P.

(¢) Vide Staz.  No bail in county palatines under 20/ (a).
115 12/ F 15 Geo. 2. Rayier v. Brough, o Barnes's
Note 5 by wis Votes 62.—Vide 1 Baries Nutes 62. E. 8 Geo. 2.
fatare no fpe- Lord Molinens v. Charles, S. P. but s’ took

cial bail hall time to confider of it.
Lo 1n I72):s

pnder 20/,

PraZ. Reg.ir. Defendant held to bail by Lord Chief Juftice’s
C.P.63.5.C. order, on afidavit of criminal converfation with
Cur’ ﬁ.aﬂld

vo: difchzree PRINUI'S wile, the' defendant afterwards ap-
defendant caa PTG O Lord Chief Juftice, and c¢ar’, upon
commonap- affidavits made by defendant and plaintiff’s
peararee, 2 it wife that plaintiff’s death was reported, and that

WOUA D2 €2 g marrltd defendant as her fecond huiband.
termining thn.

caule on the ¥ 7 Geo. 2. Hadderweek v. Calmur, 1 Barnes's
mction. Notes 47.

Where there cen be no bail without 2 {pecial
orcer of a judge, dcfendant has a night to
apply to the court to difcharge the order, if
not well founded. 1 Baries’s Notes 48.

Special bail on affidavit of entring plaintiff’s
cround, and taking away and {poiling hop-
poies, and treading down his hop-plants, to the

damage
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damage of 20 /. without a judge’s order, for per
car’ the plaintiff is the proper perfon to {wear to
his damages, by the at of parliament. 7. 7 & 8
Geo. 2. Cooke and others v. Sankey, 1 Barnes’s Notes
55.—MS. notes, S. C. Cyr’ declared, that tho’
it was reafonable to have a judge’s order in bat-
tery, there was none in this cale.— Rep. and Caf. of

Praft. inC. P. 106. S.C. fays, the Stat. 12 Geo. 1.

¢. 29. did not diftinguith actions. PraiZ. Reg.
in C. P, 64. S.C.

Special bail in covenant on affidavit that, g,
plaintiff was damnified 100/ by defendant’s re- Nores g4.
fufing to dance upon the ftage according to £ 26 Ge. 2.
articles, plaintiff having fworn to a certain da- Reynoldfon v

Blades, m
mage, E. 8 Geo. 2. Fleetwood, patentee of Drury- . treafury.

Lane play-boufe, v. Poiflier, 1 Barnes's Notes Plaintiff fwvore
58. that defen.

dant cove-
nanted to pay him 315/ for the purchafe of land ; that he had been always

ready to convey the eftate on payment of the purchafe money, but de-
fendant refufed, whereby plaintiff {wears himfelf damnified 40/ Com-
mon appearance ordered. No previous application to a judge. Damages
uncertain. Old cales, Fleetwood v. Poiitier, &c. are not to be followed,
where damages can be reduced to a certainty, 3s In covenant for payment
of money, or where a tenant covenants with his landlord to pay a certain
fum for every acre of land he plows up, or the like, plaintiff is intitled
ta bail, otherwife not, efpecially without a judge’s order previous. *Tis
not reafonable that defendant fhould be held to bail for fuch damages as
plaintiff fancies he has fuftained, and 1s pleafed to {vear to.-—So in an ac-
tion on bend to fave harmlefs, plaintift muft {wear pofitively and certainiy,

how, and for how much he is damnified, the court cannot take it by inipli-
cation. Hil. 27 Geo. 2. Whitfeld v. W¥hifield.

A. ordered to pay B. 100/ in a court in
France, which fentence was annulled by the par-
liament of Paris. A. not to be held to. bail
here. Hil. 10 Geo. 2. Debalfe v. Mackerfie,
1 Barnes's Notes 68.

Defendant fuperfeded by furprize, without

plaintiff’s knowledge, may be arrefted again for
Vor. L. F the
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the fame debt. M. 7 Geo. 2. Whalley v. Martin,
1 Berines’s Notes 50.

FPiainuff #er/uited in debt on bond, may
arreft defendant in a #¢w action on fame bond.
E. 10 Geo. 2. Hairis v. Roberts, 1 Barnes’s
Noies 6g.

Mr. Juftice Cemyns had ordered bail for 200/,
in an acion for a malicious profecution for for-
gery, upon plaintiff’s afidavit  Motion for an
appearance 3 and 1t appearing that plaintiff was
not acquitted of the inditment upon the
merits, but upon a flaw, and no precedent being
produced of an order for bail in {uch an action
as this, {tho’ for falfe imp:ifonment there was)
the rule to fhew caufe why = common appear-
ance was made abfolute. E. 11 Geo. 2 Ruffel
v. Gately, 1 Barnes’s Notes 74.  Rep. and Cal.
of Praii. 148. S.C. Pra&. Reg. in C. P. (6.
S. C.

Plaintiff hed made affidavit that defendant
had [e1zed and detained his thip to his damage,
and held defendant to bail.  Per cur’: The

damages in this cafe are uncertain, and plaintiff
15 not intitled to bail without a judge’s order.

Rule for common appearance and fuper/fedeas
made ablolute. AL 12 Geo. 2. Le Writ v. Tol-
coery 1 Bariess Nates 7.

Deferndant Motion in Treafury for bail in an action for

heid to bail  mefne profits, after a recovery 1n ejcCtment
by a judge’s : PP
order, in zn  UPOR the Icfior of the plainuft’s affidavit, that
z&ion for  the melne profits amounted to Sg/. Bail ordered
mefne profits for
2fter jodg-
ment in ejeftment againft the cafual ejeflor by default, difcharged by
iaintiff’s confent on common appearance, the acetiam being i cafe 1nficad
of tref*afs only. AL 15 Geo. 2. Treherne v Greffingbam, 2 Barnes's
Astes 59. It was obferved per cur’, that thele altions for mefne probits
{which are grown very fathionable) tend to create double expence. Why
fhoald not piaintiff be readyat the trial of the gje = -2z, = e his damages}:
whic
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for 80/l 'This is a caufe of action which i which may

bailable, or not, at the difcretion of the court,

be recovered
in that ac-

or a judge. M. 13 Geo. 2. Hunt v. Hudfon (I 4. without

al’, 1 Barnes’s Notes §8.

bringing a
{fecond for

mefne profits. The true rule as to the time from which mefne profits are
to be recovered, feems to be where judgment is againft the cafval ejector,
from the time of the delivery of declarations to the tenants in pofieflion,
or from the time of an a&ual demand.of pofleffon proved, where judg-
ment is againit the tenants in pofleflion (or the landlord defending in their
flead) from the ounfter admitting by the common confent rule ; but in neither
cafe from the demife, which may be laid back at plaintiff’s pleafure. Jbid.

Aétion for 50/. penalty given by act of par-
liament, for defendant’s prattifing as an attor-
ney, not being duly admitted. Rule to fhew

caufe why common appearance and fuper(fedeas
abfolute. This is for a fine or amerciament,

and 15 1n nature of a gui tam. Hil. 12 Geo 2.
Whittingbam v. Coghlan, 1 Barnes's Notes $1.

4. difcharged at the feflions on the fugitive
aCt, not to be held to bail. Hil. 12 Geo. 2.
Lifle v. Jenyns, 1 Barnes’s Notes 82.

Plaintiff ’s teftator had executed a letter of
licence to defendant for five years, which were
not expired at the time, defendant was ar-
refted and held to bail at plaiuft’s fuir. Mo-
tion for a common appearance denied. Cur’
being of opinion, that entring into the queftion
about the letter of licence (which could not
amount to more than -a releale) was entring
into the merits of the caufe. Hil. 7 Geo. 2

oy B

Birch, cxecutor, v. Dongiafs, 1 Barnes’s Notes
52.
- A&ion upon a leafe dated in 1724 for two
years rent due fince the year 1733, when de-
fendant became a bankrupt. Defendant, on
producing his certificate allowed, confirmed and

| inrolled,
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inrolled, was allowed to enter 2 common ap-
pearance, neither the poffeflion nor the legal in-
tereft of the eftate being in defendant. E,
8 Geo. 2. Cantrel, adminifirator, v. Grabam,
1 Barnes’s Notes 61.

Baii muft be put in on an action of debt
on a judgment, tho’ bail before put in on a
writ of error. Note; no bail was given in the
griginal attion. No inftance where bail put in on
writ of error has been held fufficient to excufe
bail in an altion of debt on judgment. M.

10 Geo. 2. Weyman v. Weyman, 1 Barnes’s Notes
63.

{ a feme co- DFeme covert not to be held to bail when her
vert bearrelt- hufband is not arrefted. E. 8 Geo. 2. Blick v.
ﬁ;r:fg;h; Holpenn & ux’y 1 Barnes's Notes 59-—The
clearly made Teafon is, that if the wife was to be held to bail,
oat, ez’ will 1t would be in the power of the hufband to fet
order 2 com- yp a fham action againft her, and keep her in
:*'ﬁ f""r'i’gai‘; continual imprifonment; fecus, if the hufband
thisafede. a0nd wife had been both taken, in that cafe both
fendantap- fhould be held till bail be given for both:
peared to have The reafon is, that otherwile a woman might
afted asfeme oy 3 prifoner, and thereby being free from
fole for twelve. ‘ :
years, which imprifonment herfelf, defraud her creditors.

makes the  f0id.
matter doubt-
fcl. ML 22 Gee. 2. Helland, an attorney, v. Erefkine, 2 Barnes's Notes 80.

Defendant held to bail in an ation for the
penalty of 100/ for not delivering goods of
q00 /. value, within 2 certain time, purfuant to
agreement 1n writing. M. 14 Geo. 2. Kettelby
v. Woodcock, 2 Barnes's Notes 5.

In an ation on a judgment in an inferior
court, bail required here, tho’ bail was filed in

the
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the original ation below, M. 18 Geo. 2. Davies,
executor, v. Leckie, 2 Bavnes’s Notes 71,

Infant liable to the debts of his wife of full
age, and may be held to bail. E. 18 Geo. 2.
Paris v. Stroud and bis wife, 2 Barunes’s Notes

2.

7 The producing a duplicate of defendant’s
difcharge as a fugitive, held fufficient to intitle
him to a common appearance, and affidavits on
plaintiff’s part, to thew that defendant was not
abroad beyond the feas the firft of Fanuary 1747,
refufed to be read. This thould have been ob-
jeCted. at the fefions. It may be pleaded, but
cangot be entered iato on the queftion of bail
or no bail. E. 22 Geo. 2. 2 Barnes’s Notes 81,
Ibid. 85. Baxter v. Ouverton, Hil. 24 Geo. 2.
S.P. Defendant difchiarged on entring a com-
mon appearance ; and having put in bail before 2
judge, the bail-piece was ordered to be vaca-
ted ; defendant being confidered as in cuftody of
his bail, and his perfon being by the ftatute to
be difcharged.—1bid. 88. M. 25 Geo. 2. Norton
v. Lutwidge, S. P.

Defendant producing his certificate as a bank-
rupt, difcliarged on a common appearance.
M. 23 Geo. 2. Knight v. Remy, 2 Barnes's Notes
- 32.

Bail in an action of debt on judgment dif-
charged, there being bail in the original a&ion,
and plaintiff therefore not intitled to bail on the

judgment (¢). 7. 25 &5 26 Geo. 2. Garth v.
Green, 2 Barnes's Notes g3,

69

(a) If there
was bail in the
original ac-
tion, then no
bail is requi-
red in the ac-
tion upon the

judgment ; bot if no bail in the original a&ion, then bail is to be put in
where the debt is above 10/ (the money recovered) and an affidavit

made thereof. Hil. 13 Geo. 1. Fack
in G. P. 3208, C. Pra&t. Reg. in C. P. 54.

¥ 3 Com-

{/or v. Ducket, Rep. and Cafes of Pras.
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Common appearance denied, the matter al-
lecoed bring m‘*proper [o be difcuffed on a
motion. .27 Ges. 2. 2 Barnes’s Notes gb.

efenaant b...m':r a feaman, 1n actual fervice
of tHe king, was arrefted and held to bail in the
p:?.ls.ce court; he removed the 2&tion by babeas
csrpus, and was difchzrged by this court on a com-
IO appearance | f?’f,m:ffw Stat. 1 Geo. 2. ¢. 14.
the debr beng ander 201 O bjection that de-
endant had abfented two days after the time
of leave given. But cur® held, that the fervice
conunues whilit deferdant’s name remained In
the fhip’s pooks. H:L 18 Geo. 2. Studwell v.
B;:’.r.xﬁn’ 2 Barunes’s Noles 71,

Ca a bott remry- bond for payment of money
inter alia, cai” inclined to think defendant fhould
aive bail. E. 13 Geo. 1. Deflower v, Tutt,
Rep. cid Csf. of Frad.in C. P. 3a.

.:%..F ouL-penﬁoner of Chelfza college held to
bail, not being 2 foldier within the meaning of
the fatute 5 Gee. 2. ¢. 2. for preventing mu-
tiny and defertion. M. 6 Geo. 2. Bowler v.
Owens, Rep. and Caf. of Prait. in C. P. 7.
Coldier, A Soldier held to bail on an alion of debt,

upon a judgment for above 10/. tho’ the original
debt was under 10/. The §tat. 5 Geo. 2. for
preventing mutiny, &¢. intended the debt that
was due at the time of holding to bail, and
this  being an action of debt on a judgment
for up wards of 10/, tho’ the original caufe of
t10n a:d -not amount to fo much, 1s not with-
in the intent-ot the aét. E. 6 Geo. 2. Nickols
(5 &l v. ZI’TIJ{EEJ, RLP aid Cﬂf prffiﬂ. in C. P.
89.—1 Barnes's Notes 311. S. C. Cur’ were of
opinion, that the debt which they were to con-
ficer was the fum recovered by the judgment,
znd that defendant muft be held to bail.—
Praii.

Ly |
L)
-
£
']
i
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Prag. Reg. in C. P. 60. S. C.—The fame point

was deter mmed upon confideration and looking
into the foldier’s act, i Hil. 5 Geo. 2. inter
Bilfon v. Smith, Prafi. Reg. in C. P. so.
1 Barnes’s Notes 311, Rep. and Caf. of Prafi.
tn C. P. 89. Prall. Reg. in C. P. 59. But
fince, by the Stat. 13 Geo. 2. for preventing
mutiny . ana defertion, the original debt mult
be 10/. Vide Prafi. Reg. in C. P. 61.

Bail .in an a&ion of account. Praft. Rep.
in C. P. g

Attorney, if he undertakes to fle f{pecial
bail, is bound to do 1t, tho’ there be no affi-
davit ﬁled of the debt. E. g Geo. 2. Fones v.
Leighton, Bart. Prafi. Reg. in C. P. s50.

Bail in debt on a judgment, if #e bail in the
original ‘action ; aliter, 1f bail in the original
altion. Vide p. 69.

If a writ of error be brought on a judgment,
and bail be put in on the writ of error, and
pending the writ of error, an action of debt
be brought on the judgment, the defendant in
fuch a&ion (hall be held to bail, if there was no
bail in the original ofiion s for though it may
be f{aid the bail on the writ of erroris a {ecu-
rity for the plaintiff’s demand, yet it is to be
oblerved that there may be accidents whereby
fuch bail will not be liable, as that the writ
may abate by the death of the chief juftice,
or the like. Anon. MS. Rep.

An action of debt was brought upon a judg-
ment after a writ of error, and bail put in there-
upon; but no bail was given in the original
action; and the queftion was, whether bail
being put in upon the writ of error, defendant
ought to be held to bail in the a&ion on the
]udcment Urged for defendant, that according

E 4 1o

71
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to the courfe of the court, where bail is given
in the original action, no bail 1s rcquired In the
ation on the judgment, and the bail in error,
who are bound for debt and cofts, and cannot
furrender the principal, are a better fecurity
than bail in the original action. Per cur’: No
inftance can be fhewn, where bail put in on a
writ of error has been held {ufficient to excufe
bail in an action of debt on judgment.  Defen-
dznt was held to bail It was {aid by Chapple
for nlatn tz-l, who quoted Cooper and Price, Sid.
20+ Hickinan ana Coreely 2 Keb. 52 €9 40, that
in cafe the writ of error thould be nonpros’d
for want of tranfcribing the record, the bail
wou'd not be liabley but the law is otherwife,
and the bail being bound to profecute the writ
of error with effect, are liable in cafe of a
nsipros. M. 10 Geo. 2. Weyman v. Weyman,

1 Berizs’s Notes 6 3.

No attorney of zbis or eny other court to be
Dall in any fuit or altion depending in this
court. Al 6 Ges. 2. Former rules 7. 24 Eliz
[ S. Adiew. 1651, /.

» Barress No ‘heriir ’s officer, bailiff, or other perfons
h_.. fes 7. cspcerized in the execution qf praceﬁ, Ihall be ball
-b ‘ -y

ba.serv s ary achion In this court. M. 6 Geo. 2.
Lz v. Cf:;.:f-

S . E.25G 2. In erree. Objecled to one of the bail, that he was a
Faizce court ofiicer, bat over-ruled.  The above rule to prewent fheriffs off-
ciry Fe.item being ozi, extending only to procefs of this court, whereon
getrrndsnt: hzving bfen ba:led by the officers who arrefted them, were great-
1¥ Imros:ed on, ard zhoied, Afierwards M. 29 Geo. 2. Filewsod v. Swmith,

1z court espooed the dollrine of this cale, which was determined in the

r ~ -

aiience o ine Lord Ch ef Juftice, and rejected the palace-court officer’s
Buii, Thev lela that the rule exiends to all bailiffs, ofhicers, and others

concernsc i the execunicn of procefs.  The rule was made for the benefit
of %‘:1:‘.’11!:'55, and net merely o prevent impofitions and abufes on defen-
cunis. & ewent 15 20 vo.. Barnes’s Nates, p. g,

Hired
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Hired bail committed. Preff. Reg. in €, P.
73

2. What affdavits bave been beld fufficient
to bold a defendant to Jpecial bail of courfe,

- et econt,

Ffidavit that defendant is indebted to plain-

tiff as adminiftrator in 40/l by promiffory
note given by defendant to plaintifi’s inteftate, as
plaintiff believes, and as appears by note in
plaintiff’s cuftody, tQ which herefers. Fortefcue
J. had ordered a common appearance. Motion
to difcharge the order. Cur’: Let the judge be
re-attended. E. 10 Geo. 2. Parrot, adminifira-
tor, V. Smith, 1 Barness Notes 70,
~ Affidavit to hold to bail made by a third
perfon, mult be pofitive, except in cafes of an
executor, where gelief is fufficient. M. 14 Geo. 2.
Manning v. Williams, 2 Barnes’s Notes 58. Vide
ibid. 65.~Affidavit by a third perfon, that de-
fendant was indebted, as appeared. by a ftated
account, attefted by the conful at Operto, infuf-
ficient ; but made good by a fubfequent one of
defendant’s acknowledging the account. M,
27 Geo. 2. Swarbreck v. Wheeler, Ibid. 81.

Afhdavit by Plulnlilﬁ‘ s attorpey that there is Afidavit by 8

3 bond, that money appears due, and that de- third perfon
fendant a year and a half ago acknowledged the that defendang
debt, and offered to compound. The firft part was indebted
of the affidavit was held defeétive, but the lat- HS;PPgafed by
ter proving the acknowledgment of the debt,;zﬂuitf i:E;fﬁ-t
fufficient to hold to bail. E. 12 Geo. 2: Darch cient, but

V. Parry, 1 Barues’s Notes 84. | made good by

a {ubfequent
one of defendant’s acknowledging the flated account., M. 22 Geo. 2,
Swarbreck v, Wheeler, 2 Barnes's Notes 81,

; Afhdavit
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Affidavit that defendant -was indebted if- the
{hip S¢ffox was not unavoidably loft, prima
facze {ufficient, otherwife there could be no
bail in bottomry-bonds; but affidavits were
read on both fides controverting the fadt,
whether the lofs of the thip was unavoidable or

not. M. 14 Geo. 2. Manning v. Williams,
o Barnes's Notes 58,

- Affidavic that defendants were indebted to
plaintiff josiztly in 13/, Capias was indorfed in
like manner to hold them to bail; the acetiam
was againft them feverally, and they were ar-
refted and féverally held to baill.  Cur’: The
affidavit is .not fufficient to hold defendants to

bail feverally, 7. 10 Geo. 2. Best v. Gaad;}mn
and ansther, v Barnes's Notes 64.

Plaintif ofer- .~ AfRdavit to hold to ball, made by plamnﬁ S
ed to preduce mfﬂ who baing convidted of pocket-picking;

fu""}; lemental (o tr:miported , and afterwards being conviét-
ah 31" 3 10

prove that de- ed of rcturning from rranfporratlon, received

fendan: k2d  {entence of death Thefe matters appearmﬂ'
confeiied the from record, fhe was looked upon as an in-

debr, and that £ 00 e woman,. and no credit siven to her affi-

?{;ﬁff j‘fim davit. Rule abfolute for common appearance.

Lord. But por M. 12 Geo. 2. Nicoolls v. Dallybunty, 1 Barnes's
cr’: This wo- Notes 78

mancannot be
a witnefs In any cale ; and as there 15 not 2 fufficient affidavit to found the

procefs, tha at defet canuutbefupphcd Itid. Pra&. Reg. in C. P. 4q. S. C,

On defendant’s affidavit that he believed the
whole debt would appear by indorfement on the
bond to be paid, a common appearance entered,
plaintff not producing bond. M. 10 Ges. 2.
Shaww, Bart. v. Hawkins, 1 Barnes’s Notes 66.

One of the plaintiffs, in order to hold de-
fendant to bail, made an affidavit that defen-
dant was indebted to plaintiffs 1300/, as appear-

ed
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ed by an account under the bankrupt’s hand.
Note the bankrupt was living. Cur’ thought a

pofitive affidavit of the debe neceffary, unlefs it
had appeared that the bankrupt refufed to make.
the fame. Hil, 16 "Geo. 2. Tribe and others,

affignees, e, of . a éankmpt s eﬁeﬁs, v. Pratt,
2 Barnes’s Notes 65,

Where the bail was bound jointly and feve-

rally 1z 140l wverarl? for 3001, each
held to pay I_].Ol *

N an afhon of .trefpafs and affault to the
damage of 500 4. aJudﬂ'e ordered bail for
140 /. and defendant being prefent at the taking
of bail, his bail were bound jointly and feverally
in 140/ Verdi& for 300l Each bail to pay
140l E. 11 Geo. 2. Calveraq and bis wife v.
De Miranda, 1 Barnes’s Notes 74.
In an altion of affault and battery the plain- 1 Barnes's
tiffs procured a judge’s order to hold defendant gm: 74-

11 Geo. 2.
to bail for 140/. whereupon the defendant. be- Calverag and
came bound in 280/. and the bail jointly and bis wife v.
feverally in 140 /. the plaintifis had a-verdict. for De Miranda,

{eems to be
S.C. This was an altion of affault to the damage of goo /. bail order-

ed and taken feverally for 140/ Verdit for 300/ Each bail to pay
140/ For cur’ were of opinion, that as the damages in the writ were
laid soo/ here is no fraud upon the bail, the recognizance is feparate as
well a- joint, and in its nature a judgment; the award of the court thereupon
is, that plainuff have execution, therefore fo far as the penalty of each re-
cognizance will go, it is jult and equuable the {fame be apphed towards
fatisfaction of the confiderarion money, for payment whereof, and not of
any particelar {fum, the condition is. The pradiice of the K:»¢'s Bench had
been mentioned, but the proceedings there by bill, where bail 1s taken
without any p'lrtu:ular penal fum, differ widely from the form of proceed-

ings here, and muft be governed by the acetiam bille, othewife bail might
be defrauded.  10id, .

300/
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gool. and brought feparate attions on the re-
cognizance againft the bail. The bail moved
the court, that on payment of one {um of 140l
and cofts, proceedings might be ftayed, and
compared this to an action on a bond but the

plaintiffs infifted that there is a dlﬁerence, for

in 2 bond the condition is to pay the money,
and if one obligor paysit, the other fhall be dif-
charged, for the condition is complied with;
but in a recognizance the condition is not fatif-
fied till the damages recovered be paid, or the
defendant furrendered. And it was held, that
the bail being jointly and feverally bound, the
aftion againft them could not be dlfchar.c_red un-
lefs the ccndition of the recognizance was per-
formed, wiz. that the defendant fhould pay
what was recovered, or f{urrender himfelf to
the Fleet. Calveraq &' ux’ v. Pinbero, Micb.
t2 Geo. 2. MS. Rep:

Striking out bail,

ATIL. denied to be ftruck out of bail-

piece, tho’ another was added in his ftead,
who was ready to juftify ; affidavit that he is a
material witnefs, not having been made. F,
8 Geo. 2. Xeung v. Wood, 1 Barnes’s Notes O1.

Additional bail ordered to be ftruck out,
where put in without defendant’s knowledge,
on purpofe to have defendant in his power to
furrender him. A 6 Geo. 1. Hufday v. Boyes,
Rep. and Caf. of Prafi. in C. P. 17.

Motion againft a bailiff for retaking the de-
fendant on a Sumday that had given irfufficient
bail. Cur’ feemed to be of opinion that he might
retake defendant on 2 frefh purfuit. But in this
cafe baill was put in above, and no regular ex-

ception
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ception entered, which ought to have been done;
fo an attachment was granted againft the bailiff.

Hil. 13 Geo. 1. Rayner v. Stamp, Rep. and Cayf.
of Prait.in G P. 33.

Of putting 1n bail before an arreff, and
/1 after final judgment.

ATIL before a judge cannot regularly be put
B in before an arreft without plaintiff”s confent,
for if voluntary bail were {ufficient to prevent
an arreft, defendant might put in fham ball, and
thereby elude the writ, and the procefs muft be
loft; but it may be put in before the return of
the writ after an arreft. E. 13 Geo. 2. Huggins
v. Bambridge, 1 Barnes’s Notes 85.— Prali. Reg.
in C. P. 51. S.C. .

Bail cannot be put in after final judgment,
the recognizance of bail plainly imports that it
muft be entered into before a defendant be con-
demned in the action. 7. 16 & 17 Geo. 2.

Jackfon v, Kmght, 2 Barnes's Notes 67.

Cafes relating to juftifying bail.

Efendant committed to the Fleez, for endea-
vouring to bribe the plaintiff s attorney not
to appear againft the bail on their juftifying. E.

6 Geo. 2. Hefelton v. Lifser, Efg; Rep, and Caf.
of Prafi. in C. P. 88.

Shertif

77



8 The prefent Pradice of the

Sheriff cannot  take bail on an attachment
[for contempt.

I5id 14. DL EBT on 2 fheriff’s bond taken on an at-
4 Geo. 1. Fueld tachment out of Chancery. Upon demurrer,

; ;ﬁj?;fn . cur’ held that the theriff cannot take a bail-bond

el

to be taken  UPON an attachment for a contempt. E. 7 Geo. 2.
wponznat-  I¥eddington v. Titch, Rep. and Caf. of Prall. i
tachmenzfora . P, 100. Praft. Reg. in C. P. 54. S. C.

contempt ont

of Ccmmsn Pleas, by the opinion of all the judges. Prad. Reg. in C. P.
¢3. S C. fays it was an attachment for contempt, in not paying cofts.

A fheriff c2nnot take bail upon an attac’.ment for a contempt, but a judge
may. Lraid. Rez.in C. P. 325, Fide Pra#. Reg.in C. P. 34.

How to put in bail to [ave the advantage
of pleading 1n abatement.

ILLIAM SMITH, Gent. defendant

1n the original ation, was {ued by the
addition of clerk, and entered into a bail-bond
by that addition. Bail above was put in with-
in due time for  Williain Smith, Gent. who
““ was arrefted by the name and addition of
““ Williaim Siuth, clerk,” and plaintiff having
excepted againft the bail, they juftified in court.

Plamuft declared de bene eﬂe in the original ac-

tion, and defendant pleaded in abatement with-
i time. Plainnff took the plea out of the of-
fice, ftaid proceedings near twelve months, and
then filed a bill| as affignee of the fheriff, againft
Toomas Sinith, Gent. an attorney, one of the
bail in the bail-bond, irfifting that defendant
in the original action was eftopped from plead-
ing in abatement, that the bail put in as above,
15 no bail for Williain Swmith, clerk 3 and that de-

fendant
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fendant ought to be left to his plea of compe-
ruit ad diem. 'The court thought the applica-
tion by motion proper, and that the original
defendant was not eftopped from pleading in
abatement by the bail-bond, which muft prout
the writ. 'That the manner he purfued of put-
ting in bail is the conftant regular method, and
the only way to fave the advantage of pleading
in abatement. Rule abfolute to ftay proceed-
ings with cofts. E. 17 Geo. 2, Smithfon, Bart.

affignee, &5c. againlt Thowmas Smith, Gent. an at=
torney, 2 Barnes’s Notes 7o.

Of flaying proceedings on bail-bond.

F bail-bond be’ regularly affigned, and put

in fuit, the proceeding may be fet afide on
paying cofts, on application before the rule to
plead be out, by motion of court, or judge’s
fummons, 1if the plaintiff be not thereby de-
layed of a trial, or of obtaining judgment againit
the principal. But before application the de-
fendant muft put in and juftify bail in the ori-
oinal action, and give notice thereof to the
plaintiff’s attorney.

Where proceedings on a bail-bond ore ftaid
upon confent that it fhall ftand as a fecurity for
the plaintiff, if he recovers in the original ac-
tion, it is always intended, and fhould be fo
expreffed, that judgment be given upon the
bail-bond, and that only execution thereon fhall
be ftaid, and without fuch confent the court will
not ftay proceedings upon the bail-bond where
the plaintiff has been delayed of a trial; but if

fuch delay is through his own neglect 1t 1s
otherwife.

Where

79
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Where the defendant dies before judgment
could be obtained againft him in the original
altion, the court Wwill ftay proceedings on the
bail-bond ; but if the defendant lives {o long
after the arreft, that if he had put in bail in
time, the plaintiff could have obtained judg-
ment and execution againft him, the court will
not ftay proceedings on the biil-bond. In like
manner if the defendant becomes a bankrupt,
and obtains his certificate, the court will ftay
proceedings on the bail-borid.

N OTE S

Vide Rep.and 1. Bail-bond to be taken in double the fum
Cafesof Pradl. {worn to. But cur’ {feemed to think the fheriff
inC.P. 43. had done wrong in taking the bail-bond in
more than double; and gave the defendant
leave to plead the Staz. 12 Geo. 1. ¢. 29, on pay-
ment of cofts. This was a motion on faid
ftatuté to fet afide 2 judgment on a bail-bond,
- The plaintiff had fworn his debt to 28/. The
fheriff took a bail-bond in 68 /. which was 12/..
more . than double the fum {worn to. M.
2 Geo. 2. Male, affignee of the fberiff of London,

againft Mitchell, Prafi, Reg. in C. P. 67.
2. Debt on a bail-bond may be brought by
an executor of the aflignee of the fheriff, for the
ftatute for the amendment of the law defigned a
benefit to the plaintiff, and not a prejudice, and
there are no negative words in the ftatute. Fi/.

3 Geo. 2. Nott v. Stevenss -Ibid. 68.

: Barues's 3. Special bail being put in and jultified,
Notes 81, proceedings upon the bail-bond were ftaid upon
Hil.12 Geo. 2. payment of cofts, receiving a declaration in the

Liydv. Pair- origing] altion, pleading the general iffue, and
ter, PI'OCEEd-: tal«:ing
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taking fhort notice of trial, for the laft fitting jngs o0 bail-
in term. M. 8 Geo. 2. Orpwood v. Bannicre, bond faid on

1bid. 70. payment of
cofts, accept-

ing a declaration in the original adtion, pleading the general iflue, and
taking notice of trial within term, and the bail-boad to ftand for {ecurity,
plainuff having been delayed of trial. Objected, that plainnft had delayed
himfelf, for he might have declared db bene effe.  Buc per cur’: There 15
no necefiity for fo doing.--- Jbid. 86. E. 13 Geo. 2. Ward, an attorney, v.
Aldertan. Bail being jultified in court, defendant moved after the laft fittings
to flay procecedings on the bail-bond, upon payment of cofts. Plaintiff
infifled, that the ation being in Afiddlefex, and the writ returnable firlt re-
turn, plaintift’ had been deiayed of trial, and the bail bond ought to {tand
as a fecurity ; but it appearing that no declaration tn the original action had
been delivered de bene ¢ffe, or otherwife, plaintift has delayed himfelf, and
proceedings ftaid upon payment of colls.

4. Action in Middlefex, writ returnable firft re-
turn of the term, the bail-bond was afligned.
Defendant put in bail and juftified, and then
moved after the laft fitting within term, that
proceedings on the bail-bond might be ftaid on
payment of cofts. Plaintiff infifted that he had
been delayed a trial, and therefore the bail-bond
ought to ftand as a fecurity; but it appearing
that plaintiff, by not having delivered a decla-
ration de bene effe, or otherwife, had delayed
him{elf, the motion was granted. E. 13 Geo. 2.
Ward, an attorncy, v. Alderton, Ibid. 71.

5. Proceedings on bail-bond denied to be ftaid
on payment of cofts, plaintiff having been de-
layed of trial, and defendant and his bail re-
fufing to confent that the bail-bond thould ftand
tor plaintift’s fecurity. Defendant infifted, that
plaintiff not having delivered his declaration
de bene effe, had delayed himfelf; but the wric
in the original aGion being returnable laft term,
that objection will not hold. Declarations de
bene effe are neceffary to take the advantage of
the term, if the writ be of the firft or fecond

Voui, L. & return,
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return, where defendant is to plead without

imparlance, but pot otherwife. E. 16 Geo. 2.
Seaber v. Powell, 2 Barnes’s Notes 66.

6. After plaintif had been delayed of a trial,
defendant juftified bail, and obtained a judge’s
order to itay proceedings on the bail-boud,
upon payment of cofts, €&Fc. and conlenting
that the bail thould ftand as plaintiff’s {ecurity.
Plaintiff recovered judgment in the original ac-
tion, and tien renewed his proceedings, and
declared on the bail-bond. Defendant pleaded

comperuit ad dizm, which cur’ fet alide, and gave
plaintiff leave to enter judgment on the bail
bord immediately, but ftiyed execution for 2
werk. It is always istended, and ought in
thefe cafes to be exprefled, that judgment be
oiven, and execution only ftaid. 7. 138 14
Geo. 2. Otway v. Cockayne, 2 Barnes’s Notes 50.
By 2z old 7. Proceedings on a bail-bond taken on a
rale. atories £2pias ad refpond. fued out of this court, et
of thi court  afide with cofts, by confent of plaintiff and
2re ordered  his attorney, plaintiff’s attorney having put it
:;l;zt;:g in fuit in B. R. Cur’ thought this procteding
other courrz, UnWarrantable. Hil. 17 Geo. 2. Francis v. T ay-
and the fiz- [oF, Iid. 67.
tote direling

the afignment of bail bonds, gives the court, after fuch bonds are put in
{vit, an equitable jarifdicicn to flay proceedings, and to let a cefendant in

to try the merits of the o0-iginal attion upon reafonable terms; Which jurif-
difticn cannot be exercifed, unlefs the original afion, and the proceedings

apon tie bail bord, were In the fame court.  Jéid.

8. Judgment in action on bail-bond, figned
two days after plaintiff’s” death, and the fuit
thereby abated, plaintff gave defendant time
to plead, and dicd before that time expired.
The bail-bond was put in {oit by the executor
of the late plainuff decealed, and defendant ap-

plied



Court of Common PrLras. 873

plied to ftay proceedings. The capiasin the

original altion was returnable /res Mich. and

plaintiff might have had jndgment in his life-

time, if defendant had not made default, by

not puiting in bail above. Proceedings ftaid

in the original action, and on the bail-bond on

payment of 43/ agreed to be the debt and

cofts in the original altion, and in this action.

No cofts in the firft action on bail-bond, where-

in there was no default by defendant.  Hil.

vg Geo. 2. Nutkins, execulory v. Wilkins,

2 Baines’s Notes 73.

g. Proccedings on bail-bond ftaid 5 it appedr- Proceedings

ing that the aefendant in the original action on  bail-bond
_ ) : ordered to be
died before judgment could have been obtained g4 o, pay-

thereon againft him. M. 21 Geo. 2. Caftell v. ment of cofts,

Grave, one, & ¢. on a bail-bond. Ibid. 49. ic appearing
that the pluin-
tiff in the original altion died before judgment could be recovered theiein.

T. 10 Geo. 2. Willoughby, adminifirator of Lady Ferkins, v. Rbodes,
1 Barnes's Notes 63.

10. Proceedings not {taid where plamtiff might
have proceeded againft defendant in the original
action to trial, and to have hid judgment and
exccution in his life-time, 1f fuch defendant had
put mn bail in the original attion in ume. M.
22 Geo. 2. FEveniig v. Spoariman, 2 Baries’s
Notes So.

t1. Writ returnable laft Michaclnas term,
bail was taken before a commiffioner in the
couatry, notice thercof given to  plantiff’s
attorney there, and bail-piece tranfmitted to
London to defendant’s agent; he incautioud-
ly filed 1t with the filuzer, who received it,
without firft  being  allowed by a judge.
Plaintiff lay by till after lait affizes, and then
took an affignment of, and put the buil-

G 2 bond
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bond in fuit. Cxr’ ordered the filazer to attend
a judge for his allocatur ; gave plaintiff leave to
except againft the bail, and ftayed proceedings
on the bail-bond upon payment of cofts. Ur-
oed that plaintiff had been delayed, and loft a
trial 3 but fuch delay i1s through his own laches,
he might have put bail-bond in fuit much
earlier than he did. E. 24 Geo. 2. Hutchinfon
v. Hard:afile, 2 Barnes’s Notes §s.

12. Proceedings on bail-bond ftaid, defen-
dant in the onginal action having become a
bamrupt, and obtained his certlﬁcate M.

; 5 Gzo. 2. Sm"rfdé'ﬁ' E‘ﬁz, Iﬂfﬂﬂ?f{'f_ﬁ Sp!?ffkj,
f.f?'i S9.

13. Verdit for plamtiff on bail-bond, cur'
gave leave to file bail 10 the original altion, on
pay ment of cofts, and confenting that plaintiff

might take judgment on the bail- bond to ftand

as a fecunity for what he fhould recover.
Note ; the original action was for fees, €5¢. and
defendant 1n the original aCtion made an affida-
vit, that he never, in his own feparate capacity,
employed plaintiff as his attorney. E. 10 Geo. 2.
Birch, an attorney, v. Graves, 1 Barnes’s Notes
-0.
/ +. Bail-bond in a country caufe not to be
put in fuit till eight days, exclufive of the ap-
prarance day of the return of the writ, 'are ex-
pired. AL 12 Geo. 2. Downes v. Nichols,
Pradl. Reg. in C. P. 6g.—1 Barnes’s Notes 46.
S. P.

15. The fhenff cannot take a bail-bond on
an attachment for contempt iffued out of C. P.
or on an attachment out of Chancery. Vide
Rep. and Cof- of Prafi. in C. P. 14, 100.

16. Defendant, a member of the laft par-
nament, having been arrefted and held to bail

before
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before the expiration of forty days (privilege
claimed by the conimons)} next after the diffolution,
applied to have the bail:-bond delivered up.
By confent rule abfolute for delivering up bail-
bond, on entring common appearance. K.
o7 Geo, 2. Barnard v. Mordaunt, Efg; Supple~
ment to 2. vol. Barnes's Notes p. 8.

17. Defendant put in bail 25th of May gee s, vl
(two days before the end of lalt term;) the day Barness Noses
after the term (28th May) plaintiff excepted P- 8z. Fouwiis,
againft the bail, and for want of juftification be- fﬁ; "'"SGI’;“f'
fore a judge, took an affignment of; and pro- ,73.’"’1); Rf '
ceeded on the bail-bond.  Afterwards defendant o, executor,
gave notice to juftify his bail in court on the v. Haymar,
firft day of this term, which he did, and then conira.
applied for ftay of proceedings on the bail-bond.

Rule abfolute without cofts. 7. 27 Geo. 2.
Lovibond v. Faikney, Supplement to Bernes's
Notes p. 8.

-18. Defendant, after a judge’s order for time
to put in and perfect bail, put in bail, and
furrendered himfelf to the Fleer in difcharge of
his bail. Plaintiff’s attorney proceeded upon
an affignment of the bail-bond; but the court
beld fuch proceedings to be wrong. Before a
{urrender defendant is delivered to his bail, and
{uppofed to be in their cuftody; by the furres-
der the cuftody is altered, and defendant is in
prifon; the worth and fubftance of the bail,
who by the furrender are difcharged, is totally
immaterial.  Rule abfolute to fet afide the pro-
ceedings on the bail-bond without cofts. /i,

29 Geo. 2, French v. Knowles, Supplement 10
Barnes’s Notes p. 10.

G 2 Of
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Cf Bringing in the body.

F the plainuff does not approve of the bail

taken by the {herilt, he may give the thend
a rule to return the writ, and on bis returning
a cept corpus, he may give him a like rule to
bring in the body, and in default thereof may
have an attachment againit hium.

Rules for the therif to bring in the body
of a prifoner taken upon a pracefs iffuing out

a Alazzr’s office, to be given by {uch filazer.
Rul.._ 7.2 . & M.

If any fhE‘I‘lF, under-thertft, or his deputy,
or any other officer, having the return of any
procefs ifuing out of this court, or of any pre-
cept or warrant thereupon, fhall neglet or re-
fufe to return the fame within fix days after
fervice of arule of this court for that purpofe,
fuch theriff, under-thenf, €5¢. thall be liable to
pay the cofts occafioned by fuch neglelt, to ba
taxed. Rule Hil. § Gen. 1.

N O T E S

1. 1t the fheriff returns that the defendant
acin g rivertns in his bailiwic, when he had
rexily arrefted him, an action may be brought
again{t him for a falfe return.

" 2. Thc unaer-thentt of Hamplhire thut himfelf
up, and could not be perforally ferved with a
rule to return the writ of capias cd refpond.
Rule, that leavirg a copy at his houfe fhould

be good. A 23 " Geo. 2. Richardfcn v. Baily,
2 Laries’s Notes 31.

2. Bail
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3. Bail taken by fheriff were then good, but
afterwards became infufficient, he mufk put 1n
good bail. 1 Barnes’s Nates 8o.

4. Sheriff muft put in bail on rule to bring
in the body in fix days, elfe muft pay cofts.
1 Barnes’s Notes 80. Where a fheriff takes a
bail-bond, by the rule to bring in the body, is
meant perfefting bail above ; but where a de-
fendant remains in cuftody for want of bail,
plaintiff muft declare againft him in cuftody of
the theriff, or if he would remove him to
the Fleet, he muft do it by babeas corpus ad
refpondend. 'The court never expects a fheriff
to bring the defendant’s body into court by
virtue of the common rule. Supplement to
2 vol. Barnes’s Notes p. 51.

5. Rule to bring in body fhall be difcharged if

defendant hath continued in cuftody fince arreft;
otherwife if efcape, 1 Barnes’s Notes 27, 284.
. 6. Rule for the late theriff of D. to return a
writ of capias difcharged, it not having been
carried to fheriff’s office till a year after it was
returnable. 7. 25 & 26 Geo. 2. Potier v. Colf-
worthy, 2 Barnes's Nutes 341.

7. A treafury rule for therifi of D. to return
the writ difcharged, defendant being protected
by a publick minifter, and the protetion re-
giftered in his office. M. 17 Geo. 2. Hright v.
Obeden, 2 Barnes’s Notes 332. Notey the
fheriff durft not execute the capias by reafon of
the protection and penalty in the act.

8. Service of rule for attachment againft

fheriff, good on under-fheriff. 1 Barnes’s Notes

2073,

G 4 Of
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Of furrender of principal in difcharge of
bail,
\ ITHIN what time the bal may fur-
/ - L
render the principal when plaintiff pro-
ceeds againft them by aftion of debt, &c.] It
an action of debt be brought upon the recogni-
zance againft the bail, the bail may {urrender
the principal on the guario die poft of the return

Jedziite curia, but not after the court is rifen,
Vide Rule AL 1654. [ 12.

N OT E S

1. If plaintiff proceeds by attion of debt, the
writ muft be ferved four days before the res
turn.

2. In an action of debt upon a recognizance
againft the bail, the plaintiff need not {ue out
a [pecial wirity a claufum fregit, with an acetiain
i dzbito fuper demand. is fufficient.  For per
cur’s An aceticin in debite 1s an action of debt
within the meaning of the rule. M 16354. [ 12,
But that defendant (7. e. the bail) muft be ar-

(o) Arrefed reficd (2) at leaft four days before the return
! rig g4 g . .
in the origi- Of the WrIi, fo thar he may have time to ren-

pal.

der the prircipal. M. 6 Geo. 1. Wright v. Dixon,
Rep. aid Cof. of Preét.inG. P. 18.—In the cafe
of Davies v. Carter et o’y E. 4 Geo. 2. purfuant
to this refolution, proceedings againit bail were
{taid, becaule they were not ferved with procefs
till the day of the return. foid.  Pradfi. Reg. in
C. P.11. Wright v. Dixon, M. 6 Geo. 1. Acctians
in debt again{t bail upon a recognizance as good
as by precipe in debt.—ldid. §3. E. 2 Geo. 2.
Flaaegan v. Adcy.  In debt on a recognizance of

ball,
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bail, cur® declared that the writ muft be ferved
four days before the return, and that defendant
ought to have as much advantage on an action
of debt upon the recognizance as upon a fuire
facias. ~ The like determination, the procefs
being ferved on the return-day in cafu Draper
v, Carter and anotber, bail of Cooper, E. 4 Geo. 2.
Thid.~—2 Barnes’s Notes 87, Bail ferved with

procefs two days only before the return, tho’
four are requifite, proceedings were ftaid.

3. The courfe of the court in an attion of
debt vpon a judginent, pending a writ of error
in the original action, is not to {tay proceedings
till the writ of ‘error is determined, unlefs the

defendant will give judgment, and execution to

ftay till the writ of error is determined. But
if an aCtion be brought on a recognizance of bail,
pending a writ of error in the original cavfe,
it 1s otherwife, for the court in fuch cafe will
ftay proceedings in fuch caunfe without the bail
giving judgment, for after judgment the bail
will be barred from {urrendering the principal,
Vide the next cafe.

4. In an action on the recognizance againit
bail, error being brought in the original action,
plaintiff was allowed to proceed to judgment,
but execution ftaid till error determined. 7.
9 Geo. 1. Covert v. Allen, Rep. and Caf. of
Praét. in CoP. 24. But afterwards in the
cale of Newman v. Butierfworth, Hil. 8 Geo. 2.
proceedings were ftaid on an action againft the
bail upon the recognizance, a writ of error being
depending in the principal action, for if the plain-
tff fhould obtain judgment, the bail could
not {urrender the principal.—But if an ation
be brought againft the principal on the judg-
ment, the plaintiff may proceed to judgment

tho’

39
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tho’ a writ of error be depending. id. 111,
—Piafi. Reg. in C. P. 82. S. C.—1 Barnes's
Notes 56. S. C. fays, The bail ought not to be
precluded from furrendering the principal ;
ergo all proceedings ftaid p,._ndmﬂ' the writ of
error.—No action of deber againft bail pending
a writ of error in the principal action. E.
12 Geo. 2. Derifly, an attorney, v. Delande, Prafi,
Reg. in C. P. 83.—1 Barnes’s Notes 83. S. C.
1 Bernes’s Notes 59. E. 8 Geo. 2. Clarke v.
Baker, S. P

5. Cur’ held that in an ation of debt upon
a recognizance, the bail have, ’ull the rifing of
the court on the appearance-day of the writ, to
render the defendant. M. 8 Geo. 1. Wright v.
Dingley, Rep and Cof. of Prafi. m C. P. 23.
But cannot afterwards. Praff. Reg. in C. P. 20.
—The {urrender muft be fedente curia on the
guarto cie poff of the return of the writ. .
7 & 8 Geo. 2. Mafon v. Brute, 1 Barnes’s Notes

0.
’ 6. Plaintift after a ca. fa. returned againft the
principal filed a bill in an aftion of debt againft
F¥all an attorney, one of the bail firft put in
(tho’ after exception two other bail juftified in
court) and fued out procefs againft C. D. an-
other of the bail, but ferved it two days only
before the return inftcad of four. On fhewing
caufe why proceedings againft 774/l and C. D.
thould not be ftaid, c#’ held that the prooceed-
ings by oill aganit e/l was regular, but that
tae other bail having juftifed, he was dif-
charged, and ordered his name to be ftruck out
of the bail piece, and the entry of tne recogni-
zance to be amended accordingly, and gave
Wall his cofts, and ftaid proceedings againit
C. D. becaufe he was rot ferved with the wnt

in
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intime. 7. 24 & 25 Geo. 2. Wilfon and others
v. Lafortune, 2 Barnes's Notes 87.

Within what time the bail may furrender the
principal when plaintff’ proceeds againft them
by fure facias.] 1t the plaintiff proceeds by
[eire facias againt the bail, then in cafe of one
[feire facias vetarned feire feci, the bail may for-
render the principal before or upon the gppear-
ance-day of the return of the frire facias; and

in cafe of two feive facias’s with mibils returned,
the furrender muft be before or upon the ap-

pearance-day of the return of the fecond feire
facias fedente curia, Vide Rule M. 1654. [ 12,

N O T E S

1. Precipes for writs of [rire facias to be en-

tered in the prothonotary’s office on the remem-
brance. Rule 7. 10 Geo. 2.

2. Declared to be the opinion of this court,
and of the court of K. B. and {ettled as law,
that no render was good unlefs made before the
rifing of the court on the appearance-day of the
[fiire facias returned feirve feci, or of the fecond
fare facias returned mibil, and all arrefts made
and procefls ferved after the rifing of the court
on the return-day areirregular. 7. 2 & 3 Geo. 2.
Vanderifh &5 ol v. Waylet, Rep. and Caf. of
Prafi. in C. P. 53—DPrafi. Reg. in C. P. 86.
S. C. fays, it was an action of debt on a recog-
nizance of bail, the writ was returnable quinden.
Paf. on the appearance-day after the rifing of
the court, the defendant was {urrendered at a
judge’s chambers. Per tot cur’: This is a bad
furrender, and bail are liable.—In the cafe of

Bacon v. Bruce, T. 9 & 8 Geo. 2. cur’ held,

that
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that a render after the rifing of the court upon
the laft day allowed for rendering the defendant
was void. See Rep. and Caf of Pratt inC. P,
59, it @ mote~—The render muft be [edente
curia on the appearance-day of the return of
the {econd fcire facias. Hil. 11 Geo. 2. Hanfley
v. Page, 1 Barnes’s Notes 72.

2. Motion to fet afide a fieri facias againtt
the bail, defendant having furrendered, (.
it appearing by the affidavit that the {econd
feire facias was returnable cro. Mart® (Nov. 12,)
and that defendant f{urrendered Nsv. 10, the
appearance-day of the return,

4. There need not be fifteen days between
the tefte and return of each of the feire facias’s
againft bail, but only ffteen days between the
tefte of the firft and the return of the fecond
feire facias. Hil. 8 Geo. 2. Price and Selby v.
-Lewis and othersy, Rep. and Cof. of Praét in C. P,
114. Prafi. Reg.inC. P 3%7. S, C,

Concerning a capias ad fatisfaciendum ¢~
gamft the frincipal, in order to found
proceedings againft the bail.

CAPIAS ad [atisfaciendum to make bail
liable muft have fifteen days between the
tefte and return, and muft lie in the fheriff’s

office four days exc/ufive before the return.

N OT E &S

1. (e fa. againft the principal lodged with
the fhenff four days inclufive too fhort.

Note; the writ was [eft with the fheriff Fed, 6.
returnable Feb. g. and held to be returnable a

day
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day too foon; and proceedings againft the bail
ftaid. E.7 Geo. 2. Merretv. Montfort, 1 Barnes's
Notes 53.—Cur’ held, that in order to charge
the bail, a ca. fa. againit the principal muft be
left in the fheriff’s office four days before it is
returnable. E. 13 Geo. 1. Laycock v. Arthur,
Rep. and Caf. of Pra&i.in C. P 34. -

2. If the defendant dies after a ca. fa. return-
able, tho’ before either a [cire facias or an ac-
tion of debt be brought againft the bail, they are
bound, and are not relievable, for after the
ca. [u. returned the recognizance is forfeited by
Jaw, and all further time allowed for {urren-
dering the principal, i1s merely ex gratia, and
where there 1s a poffibility of furrendering
the principal, which by his death is become im-
poflible.

3. The recognizance is forfeited immediately
after a ca. [a. is returned. Hil. 25 Geo. 2.
Whitebead, adminifirator of Reevely, v. Gale,
batl for Stewart, 2 Barunes’s Notes g1, ga.

4. Ca. fa. veturnable at a time when a writ

of error is depending, is not a {ufficient
foundation to proeeed againit the bail.

Scire facias agamnft Lail, in what county to
be brought,

OTION to fet afide a fere faciasgee sap. 564,
againft bail in London upon a recogni- 6oo, 65g.
zance taken in Serjeants Inn, Fleet Street, Lon- Cafes in Law
don, and recorded at Wefiminfler. Cur’ were of and Eq. 290.
opinion that the frire facias might iffue either
into London or Middlefex 5 but it was faid that
in cafe of a recognizance taken in B. R, the
entry 1S corain domino rege apud Weltw’, and
therefore muft be in AMiddlefex only. M.

13
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13 Geo. 1. Cock v. Green, Rep. and Caf of Pract.
in C. P 31.

Capias flued into 2ork, a feff. capias 1nto
Middlefex, and a fere facias againft bail into
York, and judgment thercon, and teft’ exe-
cution into Miz d!q/é.& Motion to {et afide the

jucgment, becaufe the feire facias ought to have
been where the bail or recognizance is entered
on record ; and in this cafe the frire facias if-
{ued into 2erk, whereas it ought to have ifJued
into Middlefex, the bail being recorded at #gfi-
minfier,  Sed cur’ edvifare wvult. E. 2 Geo. 2.
Deltsn v. Teafdalz, Ihid. 52.

Scire facias againft bail may be in AMiddlefex,
(record of the recognmizance being at Wemin-
Jfier ) or in the county where the caption of the
recognizance appears to be on record, if in any
other county except Middlefex. Hil. 17 Geo. 2.
in cafu Pickei frg and wife v. Thomfon, bail for
Miller, > Barnes’s Notes 167.

Where the caption of the recognizance is in
an another county, and is afterwards inrolled in
Middiefex, [cire facias may be in either county;
but where the caption appears by the record to

be in Adiddlefex, the fore facias mult be in
Middlejes: alfo, and not elfewhere. M. 20 Geo. 2.

Foller v. Trill and Bowen, bail for Powell,
2 Bariizs's Notes 74

Additicnal cafes relating to furrender of
principal n difcharge of bail, &c.

N motion 1t was ordered, that the particu-

lar hour of the day on which the defen-
dant {urrendered himfelf in difcharge of his bail

fhould be {pecified by the filazer in the entry
of the furrender, in order that it might appear

whe-
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whether the furrender was made fedente curia,
or not. E. g Geo. 2. Ling v. Woodyery, Rep. and

Caf. of Pratt. in C. P. 129.—1 Barnes's Notes
62. S. C.

Render entered in judge’s book (on motion)
ordered to be ftruck out, defendant refufing to
pay the fees, for it is not a compleat furrender
till it be entered on record. 9. 10 Geo. 2.
Huckle v. Ambrofe, Rep. and Caf. of Praii. in
C.P. 131.—Prait. Reg.in C. P. §7. All ren-
ders are fuppoled to be adtually made in court,
the att of the judge at his chambers is only
a warrant to the flazer for making the
entry of the furrender upon the roll. It
was incumbent vpon C. (one of defendant’s
bail, and who {urrendered) to pay the fees.
His obtaining this entry in the bail-book
without paying the fees, is a fraud and impo-
fition upon the judge and his clerk.—1 Barnes’s
Notes 62. S.C. fays, Price the tip{taff refufing
to take charge of the defendant (the fees not
being paid) he went at large, and that Price
afterwards applied to vacate the furrender, and
that C. was ordered to fhew caufe, and that
upon fhewing caufe the reddidit fe on the bail-
piece was ordered to be ftruck out. Cites
Farifley 7. 2 Keble .

Tho’ plaintift has loft a trial, yet bail may
furrender, where plaintff proceeds againft the

theriff. 1 Barnes's Notes 4%7.—Prall. Reg, in
C. P. 85 3. P,

The defendant was furrendered by his bail to
the King’s Bench inftead of the Flees. Bail-bond

not to be dilcharged. E. 7 Geo. 2. Lowv.
Ravel, 1 Barnes’s Notes 52.

Motion to fet afide fieri facias againft the

bail, defendant having furrendered, &fc. It
| appeared

95
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appeared by the affidavit that the fecond feire

facias was returnable ¢ro. Mart® Nov. 12. and

that defendant furrendered Nov. 15. the ap-
pearance-day of the return. Per cur’: The
affidavit is defective, it doth not appear that
defendant furrendered fedente curia on the ap-

pearance-day of the return of the fecond feire

facias, which if he does not, the {urrender 1s

out of time. No rule. Hil. 11 Geo. 2. Hanfley
v. Page, 1 Baries’s Notes 72.

Principal {urrendered, and afterwards was
charged in execution by plaintiff. Bail dil-
charged on application. again{t Ewer,
1 Barnes’s Notes 57

Bail canrot {urrender the principal before the
return of the writ; but it having been done by
miftake, he was brought into court by habeas
corpus, and rendered dz move M. 15 Geo. 2.
Newton v. Lewis, 2 Baries’s Notes 61.

Husband and wile arrefted for a debt due
from the wife dum fola, bail put in for both,
and both rendered to the Fleer, the wife dii-
charged on common appearance. E. 19 Geo 2.
Lowford v. Gardiner and bis wife, 2 Barnes's
Notes 44.

Defendant cannot render himfelf, unlefs bail

perfeCted in time. E. 25 Geo. 2. Mayo V.
Weaver, 2 Baries’s Notes go.

In feire facias againft bail, {etting forth,

. althe’ plaintiff recovered judgment without aver-

ring be did recover, {ufficient.—So tho® recogni-

zance was af the fuit of 7. M. and the judgment
was f. M. the younger, good on demurrer. 7.

10 &9 11 Geo. 2. Matravers the younger v. Adlam
and Brown, 1 Barnes Notes q10.

‘Two feive facias’s returned #ibil againft bail,
who had rendered the principal after Judcrment

quathed,
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quafhed, becaufe .the ¢4. fa: againft principal;
and the firlt feire facias were tefted on one
and the fame day, viz. 29 Offober laft. E.
18 Geo. 2. Wilcox v. Profler &8 al’y 2 Barnes's
Notes 72. | ) |
Leave to enter an exoneratyr oh the recog- Exoneratur,
nizance, defendant pending the action, having
become a bankrupt and obtained his certificate
allowed and confirmed. E. 24 Geo. 2. Ray,
and others; V. Hufley, 2 Barness Notes 8.
—N. B. This had been done in B. R.; ’tis a
new practice, introduced to difcharge the bail
in a fummary way; without putting them to the
trouble and charge of furrendering the princi-
pal, as formerly; tho’ by the bankrupt act
5 Geo. 2. power is given to the judge to order
- the bankrupt, after fuch furrender, to be dif-
. charged. Jbid. | |
¢  Render not good till bail be perfeted. 7ide
- Guinnell v. Proflery this page, poft.
- Plaintiff may at any time after appearance,
¢ and before plea, move to quath a fuire facias
! without paying of cofts. M. 8 Geo. 2. Pool
- V. Broadfield, Rep. and Caf. of Pralt. in C. P,
i 109.—1 Barnes’s Notes 308. S. C. Prafi. Reg:
¢ (. P. 378. S.C.—Rep. and Caf. of Prafi. in
¢ C. P.74. S.P—Vide Stat. 8 &3 g WW. 3. ¢. 11.
< Summons to ftay proceedings on bail-bond, Of faying
¢ on fuggeftion that defendant had {urrendered. proceedings
. It appeared that exception was taken to the bail, ;E;mﬁ the
» and that the render was made before juftifi-~
cation, fo that the fime wa: irregular, and did
not warrant the fuggeftion in the {fummons,
wherefore cur’ fet the fame afide. M. 4 Geo. 2.
Gwinnell v. Profter, Rep. and Caf. of Praf?. in
C. P. 58.—Render not good till bail be per-

VoL. I. 5 fected



