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ADVERTISEMENT.

THE peculiar importance of the queftion
difcufled in the fcllowing fheets, will,

I hope, furnifh an excule for {ubmitting to
the Public fuch confiderations thereon, as
have been attended with fatisfaction to my
own mind. Every attempt to render this
much and warmly-contefted {ubject a matter
of difpaffionate enquiry, whatever may be the
fuccefs, is furely entitled to candour. This
is all T claim; and, confcious that my fenti-
ments tend to encourage a zealous, though
rational, attachment to the mode of Trial
by ]ury,-[ rely with confidence upon the
indulgence of a Public, which fo fully en-
joys and fo highly eftimates that invaluable

privilege.

¥ A Motion
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A Morron on the fubject of Libels has
been announced by a RicuT HoNourRABLE
GeNTLEMAN, whofe notice muft give a fre(h |
importance to azy {ubjelt. Andas no diret
communication has been made refpedting
the purport of the intended propofal, may

1t not be permitted to hope that its ulti-
mate objet will be, to check the alarming
artd rapidly 1ncreafling propagation of Li-
bels? This is the evil which a view of

tle times points out, as calling for pri-
mary attentioh, fince it tends to {ubvert, by
réndering obnoxious,the freedomof the prefs,

and threatens the very exiftence of Society.

- WuaT other effect a parliamentary con-
fideration of this fubject can have, I am at 4
lofs to conjecture. Sure I am, the Right Ho-
nourable Gentleman does not wifh to with-
draw from juries the cognizance of fads.
Equally confident, I hope I may be, that
he doés not wifh to inveft them with the
decifion of law. His penetrating mind can-
wot fail to difcover that fuch a meafure

would
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would deftroy tne boundary between law
and fa@ in judicial proceedings; that it
would of courfe render the rule of ation un-

certain, and its application precarious.

THERE remains but one confideration
more—the meafure of punithment. This
in libels, as in every other crime where the
law does not preferibe the fpecific penalty
to be inflicted, is the difagreeable province
of the Court; particularly difagreeable 1n
the cafe of Libels, on account of the innu-
merable thades of criminality, which may
diftinguifh the inftances of that offence, and

which render the tafk of afcertaining the

appofite degree of punithment, always un-

welcome, and often invidious.

It has never yet been {ugoelted, that this
truft can be {0 advantageoufly placed in
other hands. Experience, on the contrery,
lias long borne teftimony to the loneft, the
hiberal, the lenient difcharge of 1t. Others
wife the altive and public {pirit of the

Right Honourable Gentleman would doubt-
" lefs
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lefs diftinguifh, in a propsr manner, the in-
flances cf an abufe of fo important a duty,

At all events it 1s to be hooed, t:.at the
confideration of this fubje& will revive that
intereft which 1ts magnitude and 1mpor-
tance ought ever to excite; and I will ven-
ture to fay, that in no refpect can the pub-
lic fervices of the Great Charalter I allude
to have a ftronger claim to the ontitade
and applavfe of his country. (i a2 fuc-
cefsful endeavour to ftcurc .hio FRIEDOM
by curbing the LicenTrousriss of tie

RESS.

Temnle, May 19, 1791,
1. B.

CON-



CONSIDERATIONS, &c

P~ HE adminiftration of juftice, in a free

country, conlifts in the certain applicatior
of law, previoufly eftablifhed, to fuch cafes cof
fad, as are regularly brought forward for judi-
cial inquiry. To effect this purpofe in every in»
ftance two thingsare neceflary; the inveftigation
of the fat, and the declaration of the law : ac-
cordingly, every cafe that comes before a court
for decifion depends upon two queftions; in
their nature perfeétly diftinét and unconneéted,
though they happen to concur upon the par-
ticular occafion, Thefe queftions refpeét ithe
right and the wrong, the true and the falfe :~—
the firft depends entirely upon a previous rule,
which is called Law ; the fecond, upon the

fa&s and circumftances that collc&ively form
the cafe in queftion.

IN moft countries the ofkces of dec]aring the
faw andinveﬁigating the fa& are united 1n the
fame perfon. It has been long and defervedly
the boaft of this country, that thefe offices arc

% B hiere
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here feparated : for to that f{eparation we owe
one of our moft valuable privileges, TRIAL BY

FURY; the beft mode of trial for the difcovery
of truth, that human ingenuity can devife,

It is evident that very different qualifica-
tions are required for the above offices. That
which refpeéts the determination of the law,
demands great talents, profound ftudy, exten-
five knowledge, and a long profeflional pur-
fuit of legal enquiries ; for theother, common
{enfe, united with integrity, furnifhes all com-
petent ability.  And it is happy that {uch en-
dowments are fufficient; as thereby a large
proportion of citizens are enabled to render
fervice to their country, in the important cha-
racter of jurymen,

IT is of great confequence, that juftice thould

be difpenfed, not only with the utmoft purity,
but alfo in a manner calculated to excite the
confidence and fatisfation of the public. This
is remarkably the cafe as to the judicial pro-
ceedings of this country. Theimportant truft
of expounding and deciding the law is properly
repofed in men, highly diftinguithed by their
abilities, experience, and reputation, 1n the
moft refpedtable branch of legal prattice :
whofe lives have been employed in acquiring
the qualifications neceflary in their arduous
fituation; who, though nominated by the
Crown, are independent of it; and whofe ele-
vated ftations and character afford the beft pof-

fible pledges for the able and upright per-
| formance
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formance of their difficult and valuable du-
ties.

BuT the equally important truft of inve.ﬂi-
gating and eftablithing truth is execated in a
manner no lefs deferving our approbation and
confidence, by the means of Trial by Jury; a
mode of trial (as practifed in this country) that
affords the beft poffible fecurity againft error;
partiality, and injuftice ; againt falfe accula-
tions and perjured witnefles. When twelve
impartial men, returned a conficecrable time
before the trial from the neighbourhond of the
tranfaction and of the witnefies, by a civil of-
ficer of the firft rank and confequence, affem-
bled with thofe circumftances of folemnity
that attend a Court of Juftice, and aided by
the experience and authority of a Judge, thall
have declared, under the fan&ion of an oath,
-what is the truth upon difputed facts; fuch a
trial may properly be called a trial by the
country : {uch a trial is admirably calculated
to fatisfy the public, and even to carry cone
'yi¢tion to the minds of the parties. themfelves,
The idea that the circumitances of any tran-
faction in which a perfon may happen to be
¢ngaged, and which may be made a fubje® of
judicial enquiry, will be determined: imr fuch a
manner, 1s apt to beget in the mind an attach-
ment to the country where juftice is fo ad-
miniftered ; to the Conftitution which beftows,
and the Government which prote@ts fo vas
luable a privilege.

B 2 Bur
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BuT in order to fecure the advantages which
this mode of adminiftering juftice is calculated
to produce, the difiintion of law and fadt,
which is the fource of thofe advantages, muft
be inviolably preferved. Judges muft retain -
an exclufive jurifdiciion over the law, and ju-
ries over the fat. Any encroachment upon
each other’s province tends to deprive us of
the benefits which refult from the peculi-
arly beautiful frame of our judicial polity,
Senfible of this, the Conftitution has tranf-
mitted the above important diftinction by one
of thofe maxims which contain in a few words
the wildom of ages, and which hand down to
pofterity principles immemoriaily confidered
as indifputable— Ad quafiignem juris non re-
[fpondent juratores, ad queflionem facti non re-
Sfpondent judices.

IT muft be confefled, that although any at-

tempt to draw the cognizance of fatts from

the jury to the court fhould be reprobated as

an invafion of one of the moft valuable pri-
vileges of Englithmen, an endeavour to in-
veft juries with the decifion of the law would
be ftill more alarming and dangerous; for it
15 obvious that the judges would be perfectly
competent to the inveftigation of fa&, though
a tribunal fo compofed would, in this refpedt,
be deftitute of thofe ineftimable advantages
which belong to trial by jury. But the eau-
cation and modes of life of jurymen are not
adapted to furnifh them with legal know-
ledge ; and, however they may vary in their

qualiﬁcaq
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qualifications, it is no diigrace to them to fay,
that they muft in general be unqualified to de-
cide queftions of law. It would be next to
impoffible that therr decifion thould accord
with any uniform and fixed principles, The
confequence would be, the prevalence of con-
fufion and uncertainty 1n 2ll legal proceedings
where the intervention of a jury takes place.
A total lofs of freedom muft of courfe enfue ;
for the eflence of freedom confifts in the cer-

tainty of law.

Tuus it appears, that while juries are
employed in the inveftigation of fa&, they
fill a chara&er of the greateft importance and
utility, and may be confidered as the pil-
lars of a free conftitution. But if they ex-
ceed the bounds of their province, and at-
tempt to decide queftions of law, they inftantly
ceafe to be ufeful; they become dangerous
and deftructive ; they render themfelves the
vehicles of injuftice; they deface the beauty
and deftroy the fymmetry of our judicial con-
ftitution ; and they undermine the very foun-
dations of liberty, by rendering the application
of thofe rules, upon which depend the lives,
liberties, and properties of the fubject, vague,
fluctuating, and uncertain. Thus while a ri-
ver keeps within its channel, 1t beautifies and
enriches the lands through which it runs;
but when {woln by torrents i1t overflows
its banks—it defolates and lays wafte the
country to which it was before both an orna-

ment and a fource of fertility.
¥ BuTt
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BuT 1t1s not on general reafoning alone,
however conclufive, that I mean to depend in
maintaining the dotrine, that juries have no
cognizance whatever of the law ; [ propofe to
prove, from the whole tenor of legal proceed-
ings, that thetr jurifdition is entirely con-
fined to fa&s; after which I thall confider
{eparately the application cf this principle to

cales of Liocl.

In no cafe whatever can there be any refe-
rence to a jury, excepting where falts are dif-
puted. If the defence of a party confifts {olely
of a matter of law, no jury is ever fummoned ;
the whole bufinefs is then fettled by the court
upon demurrer: but when fats are put in
}ffue, then, and then only, can a jury inter-
ere,

4

Accorpingry the term Trial is defined an
¢¢ examination of the matter of fa& in 1ffue ¥ ,”
and in fome cafes even difputed facts are de-
termined without the intervention of a jury,
““who,” as the author above referred to fays -,
°¢ are properly called in to inform the confcience
““ of the court in refpect of dubious facls; and
«“ therefore,” continuesthe fameauthor, ¢ when
¢ the fu&k from its nature muft be evident
< to the Court, either from ocular demon-
“ ftration or other irrefragable proof, there
““ the law departs from its ufual refort, the
“ verdit of twelve men, and relies on the

* 3. Bl Com. 330. + Id, ibid, 331.
‘¢ judgment
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¥ juggment of the Court alone *.”  But when
the truth is to be made to apvear from the
mcuths of witneifles, a jury is the only legal
criterion therecf ; and then, upon iffue being
joined, a writ of wense facier 18 awarded to
the fheriif, dire§ting bhim, ¢ that he caufe to
‘“ come here {2 courty on fuch a aay twelve
“ friee and lawful men of the body of his
““ county, by whom the #uh of the matter
““ moy be better known, and who are neitiicr
‘““ oif sin to the plaintift or defendant, to re-
““ cognize the fruth of the iflue between the
““ {aid parties.” A writ emphatically deferiptive
of the duty of a jury, and incompatible with
the fuppofition, that they have any jurifdiction
over queftions of law.

At length the jury are ready to aflume
their important functions. If they were till
then ignorant of the nature and extent of their
pfice, they would naturally expe& to be ine
formed thereof by the terms of that oath, the
facied obligation of which 1s both to warrant
and limit their proceedings. But when they

* The cafes above referred to, where difputed falls are
{ettled without the intervention of ajury, are, 1. Trial by
record; where the exiftence of a record is putin ifiue.
2. 'T'rial by infpetion or examination; where the point in
queftion is an object of fanfe. 3. Trial by certificate; where
the evidence of the perfon certifying is concluftve: thus, the
cuftoirs of London are tried by the certificate of the mayor
and aldermen by the mouth of the Recorder. 4. Trial per
feflesy which is only ufed in one cafe, according to Finch,
5f. Trial by battle (now difufed) ; and, 6. 'Irial by wager
of law,

¥ have
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have {worn to ¢ -'Tz'fue a trice verdifE accords
kg to the evidence,” furcly all doubt mufl
be removed from thur minds refpecting the
nature of their duty. Tor nothing but the
truth of facts can be proved by the evi-
dence ol witnefies, It is not in the natore
of teftimeny to do more. The law 1s difco-
vered by a rcference to authorities and pre-
cedents, by dedudtions of analogy, and in-
terences of legal reafoning, It would be ab-
furd 1n the extreme to talk of f{wearing a wit-
ne’s to prove what 1s law. Queftions of {ci-
ence and matters of fadt do not admt of the
fame mectum of proof 3 the former cannot be
alcertained by teflimony, nor the latter by ab-
ftraCt realoning,  Therefore when a jury en~
ea;05 upon oath to give (not a legal verdict
according to law—Dbut) a true verdiét accord-
ing to the evidence, the whole extent of their
obligation 1s to extract, as well as they can,
the real talts of the cale from the depofitions
of the witneflvs; and which witnefles arc on]y
fworn ¢ fo declere the truth,” and are nei-
ther required nor abie to inform the jury what

15 law,

Ir the jury were entitled to exercife any
judgment upon matters of law, they would
men]w; be {wern to decide according to law.
It would be an unaccountable defeét 1n the
Conftitstion, and very different from its ufual
courfe, to entruft men with an office of {fuch
vait unportance, without taking at leaft the {e-
curity of an oath for the proper difcharge of it.

The
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The judges, whofe province it is to declare
and difpenie the law, are accordingly {worn
¢ to decide according to the laws of the land.”

Ir after the jury have commenced their func-
tions, in the courfe of the trial, the party who
is to be affected by the evidence adduced, will
allow the truth of it, denying however that in
point of law it has the effet it is intended to
produce, he may by what is called a Demurrer
to evidence admit the truth of what is attempted
to be proved; upon which the jurifdiction of
the jury inftantly vanifhes, and the only quet-
tion that remains, being a queftion of law, 1s
immediately referred to the Court by the filent
but never-ceafing operation of the fundamental
principle I am contending for, that the cogni-
zance of the law belongs not to juries, but
only to judges.

BuT it may be faid, that when the iffue, and
of courfe the genercl verdi&t, comprife both
law and fat, the jury may, in pronouncing
{uch verdi&t, decide the law as well as the faét
of the cafe. In anfwer to this I obferve, that
although upoen trials by jury as well queftions
of law as of fa& may, and indeed generally do
occur, yet thefe queftions are here alfo entirely
diftin¢t. T fhall hereafter, when treating on
the fubject of Libels, ezdeavour to explain,
?Vherefore, in moit cafes that come before a
jury, the law attaches upon the fa&t in that ftage
of proceeding, At prefent I fhall only ob-
{erve, that, while fuch is the cafe, the queitions
of law and of fa& prefent two diftin& con-

| C fiderations
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derations to the mind, and may be decided fe-
parately ; as 1s proved by the practice of {pecial
verdicts, which contain only facts,  As, how-
ever, general verdilts conduce to the more ex-
peditious advancement of juftice where the
iflue 1includes both law and tué, the Conftitu-
tion has made it the duty of the judge tu in-
form thc_]myufthcla w whenever it comes into
queftion.  And if it is the duaty of the judze to
declare the law to the jury, it muft furely be
the duty of thejurv to rcceive the law as the
judge has declared 1t, in cafe they cive a ge-
neral verdict, inclading both law 'md fact.

For otnerwife the greatelt abfurdities would
fo} ow. Tweo feparate and jarring jurifdictions
ould be exercifed at the {ame time, in the
fame tribunal, ana pon the fame {ubject. The
faw, as deciared by ap otficer compete 1t to that
nurpole Ale pomwd for that purpofe, and under
tne 0:311”.;&1011 of an oath, would be controuled
and ovei-"uled by men, wiho are not fup poied
to know what 1s law, who are never Cﬂl] a m
but when falts are d1iputw and who are only
{wern to decide according to the evidence. The
jury could never be uwef’rfﬁ with that power
but upon tie fuppofition that they are better
able than the judge to decide the law; and in
that cafe 1t would be much better thata judge
{fhould nct appear at trials byjur), than that

he {hould appear as a mere cypher, as a piece
of ulelels pueantry But the Conflitution of

tiis country does not act fuch ridiculous farces,
nor practife {t.ch abfurd inconfiftencies. The
judge 1s then, as well as upon other occafions,

placed
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piaced upon the bench not only 11 a refpon-
ible but an efficient charadter. He is intended
to render eflfential fervices to the community,
as the organ of the law in that flage of the
proceedings where the law and the falt are
connclted, and where, without his affiftance,
they might be confounded,

Besipes, 1f the jury have a right to exercife
their own judgment upon matters of law, it
muft be either their duty to do {o, or 1t muit
be at their difcretion, whether they will leave
the law tothe judge, or take 1t upon themfelves.
The former fuppofition is incompatible with
its being the duty of the bench to ftate the law
to them ; and it alfo involves in 1t the abfur-
dity and the hardfhip of a duty being impoied
upon them, to the exercife of which they muft
be generally unequal. Butif it 15 at their dif-
cretion, either to receive the law as the judge
nas declared it, or to pronounce according to a
different rule, fuch a difcretion would at once
crect them into & felf-movipg court of appeal
from the judges themfelves; and it would re-
quire as much judgment and legal knowledge
to know when to ufe that difcretion, as to de-
clare the law in the firft inftance, withowt any
reference to a judge, The power of reviling,
and of corre@ing or confirming the opinions
of others, implies at the lealt an ability of
Judging rightly without any affiftance from
thofe whom ‘we thus fuperintend ;—and indeed
1t prefumes fome fuperiority over the perfons
who thus come before the tribunal of our cri=
tici{m,

C2 it
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IT is alfo deferving of obfervation, that if
the decifion of the law were 1n the breaft of the
jury, this pernicious confecquence would fol-
low, that the law would be decided fud [ilntio,
without being deciared. The general verdi&t
including both law and fa& would leave it quite
in the d'l“l{ what principles of law prevail in it,
or whether 1t is founded upon ignorance, par-
tiality, or caprice. A party in acivil cafe would
be entirely 1gnorant whether he failed from a
deficiency of evide nce, or becaufe his claim was
not {upported by luw. In like manner 1t would
be impoflible to fay, whether a jury acquitted
a pr1foner becauie they difbelieved the falts, or
becaufe they doubted the law upen thofe fadts.
A convi&tion and cxecution might take place
where a jury did not believe all the falts which
are neceflary in law to conititute the crime
charged, but only fuch of them as might ap-
pear to them fufhcient to induce guilt, ac-
cording to their ideas of law or morality. A
court of juftice thus conducted would refemble
an inquifition. Terrible would be the fitua-
tion of parties reduced to the necefiity of re-
ceiving juftice in fuch a way. They could ne-
ver rely upon the operation of any the mott efta-
blifhed rules of law in their favour; and, ig-
norant on what principles their cafes were de-
cided, no mode of redrefs would be in their
power, becaufe they could not tell in what
fhape to combat the injuftice done them.
Thus would a trial by jury (which, as it affords
{o public an opportunity of examining and fift-

ing witnefles, is the beft poffible criterion of
truth)
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truth) become the dark repofitory and filent
difpenfer of the law, and the means of con-
founding law and fact,

Bur if the declaration of the law from the
bench is decifive, as far as the trial goes, of
the legal part of the cafe, it is obvious to the
whole world on what grounds the verdit is
founded. The opinion of the jury muft then
be known as to the falts; a circumftance
which affords even a beneficial check upon
jurors ; for the evidence is given in the face of
day, and before a public as well able to form
a judgment thereon as the jury themfelves:
and the law being openly and explicitly de-
clared, the fhare of influence it has upon the
verdict 1s equally notorious asthatof the fact;
and 1f erroneous, it is {ubjelt to revifion and
correction by fuperior authority,

IT is true, a jury may at all times, if they
pleale, find a general verdi&; and this right
has been urged in order to prove that the law
1s within their cognizance. But where a ge-
neral verdi¢t may be founded upon the confi-
deration of the faéts only, as in cafesof acquit-
tal, the right to return fuch a verdi& is a necef-
fary confequence of the exclufive jurifdiction
that the jury certainly poflefles over the fad :
and even where the general verdi& includes
both law and fa&, as upon a convi@tion, the
right of the jury to pronounce it, imnplies no
more than that they are not bound to find a
fpecial verdiét, which refers the law to the
Court from which the record iffues; but that

they
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they may combine the law as laid down and
applied by the judge =t the trial, with the
faéts as found by themfelves, in the form of a
general verdict.

Tur IIU‘ht of a ]ury to return a Qeneml
verdit of 2 acquittal, 1s the grand f"“C..lI"fy for
the prefervation of the moft valuabie privi-
1wes attending this mode of trial ; for hereby
4 prote&ion 15 afferded to every 1ndividual
againft being convitted of a crime without
the judgment of his peers,  The molt impor-
tant right eftablifhed by the Great Charter *
1s thus preferved; for while the jury re-
tains fuch a power, no one can be convicted
of an offence unlefs the facts alledeed
againft him are proved to the fatisfaltion of
his peers : a difbelief or a doubt of thofe
facts muft produce an acquittal. And as it
is impofiible to difprow t‘mt an acquittal was
founded upon fuch difbeliet or doubt (the jury
being under ne obligation to explain their ver-
dict), general verdicts of this kind are always
final and conclufive, and ablolve the prifoner
abfolutely and for ever from the charge : they
could not be reverfed without encroaching
upon the province of the jury as to facts.

BuT general verdilts of conviction, which
include the law as well as the fa&, are not ir-
revocable ; for if it appear that fuch a verdi&
is aganft law, it may be fet afide: the ex-

* Nullus liber homo aliguo modo deffyuatur nift per legale
Judicium parinm _/Efor'm vel per legem torve,

Macya CHARTA, cap. 29
clufive
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clufive cognizance of falts belonging to the
jury is not hereby in the lealt affected ; for
the verdi& being founded both upon law and
fa&, if it be wrong in law 1t 1s clearly a bad
verdi¢t, whatever may have been the opinion
of the jury as to the truth of the facts.

Tue above diftin&ion confirms the prin-
ciple I am endeavouring to eftablifh, that the
confideration of the law 1s entirely out of the
province of the jury ; a principle that grows
out of every ftage of judicial proceedings,

IT cannot however be denied, that as the
form of a general verdict does not admit of any
reference to the motives or confiderations on
which it is founded, the jury have the power
to take upon themfelves the decifion of the
law  But 1t 1s impofitble from thence to infer
the right fo to do, unlefs power neceffarily im-~
plies right ; which [ 1magine will not be con-
tended. The exiftence of {uch a right 1s ine
compatible with their fituation, the chara@er
they {uftain, and the whole tenor of the proceed-
ings, in which they take a part, and only a part,
however important it may be ; and if without
the right they exercife the power, it is a power
afflumed in violation of their duty and their
coniciences, They have the fame power to
indulge a bias of favour or refentment, to gra-
tify their partialities or caprice, as to be go-
verned by their own notions of law in oppo-
fition to the opinion of the judge; and they
have the fame opportunity of concealing fuch
motives under the cover of a general verdiék,

* But
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But the Conftitution trufts that they will not
abufe the confidence repofed in them ; know-
ing thatgreatand extenlive powers of utilitycan
feldom exift without giving rife to opportuni-
ties of doing harm. I will here introduce an
obfervation of one of the moft brilliant luminae
ries of the law that ever thone * ¢ ¢ Where a
‘“ queftion can be fevered by the form of plead-
‘“ing, the diftinction is preferved upon the face
‘“ of the record, and the jury cannot encroach
“ upon the juri{di&tionof the Court: where by
“ the form of pleading the two queftions are
‘“ blended together, and cannot be feparated
“ upon the face of the record, the diftinétion
¢ 1s preferved by the honefty of the jury.”

ANoTHER great legal authority, Lord Coke,
in his Commentary upon Littleton, and in ex-
planation of his author, fays, ¢ Although the
¢ jury, if they will take upon themfelves the
““ knowledge of the law, may give a general
¢ verdidt, yet it 1s dangercus for them fo to do;
¢ for if they miftake the law, they run into the
f¢ danger of an attaint.” This paflfage has
been fometimes quoted in fupport of the right
of juries to determine the Jaw : but it appears
to me to have quite a contrary operation ; for
1t implies no more than what I am willing to
allow, that a general verdi&t puts the confi-
deration of the law into the power of the jury ;
but, as it were to prevent their making ufe of
fuch power, they are fubjek to punifhment if

* Lord Mansfield, "

they
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they miftake in the exercife of it. Upon
points of fadt, which are within their cogni-
zance, they are not punifhable if they do
wrong ubintentionally and uncorruptly; for
it is not the {pirit of our free and libcral Con-
fiitution to punith an involuntary error, com-
mitted in the regular difcharge of the duties be-
fonging to an office. But il the jury affume a
legal jurifdiCtion, they do it at their peril ; if
they miftake with the pureft intentions poffible,
they incur the danger of punifhment; they
have wandered out of their province, and muft
take the confequences. How {evere and un-
juft would this be, if the right of deciding the
Jaw were vefted 1n them ; they would, under
that {uppofition, be fecure from danger, while
acting honeftly in the plain and comparatively
ealy bufinefs of determining matters of fact,
But in the more intricate, and frequently to
them, impraticable tafk of difcovering the
law, they would be Ilnble to punithment for
an error, which even the judges might commit
with impunity. Having meuntioned the above
venerable commentater, J will add, without
any reficttions, his expofition upon the term
verdiét * ¢ ¢ Verdit, verediltum, quafi dictem
“ weritatis, as judicium eff quafi jurts dictum.
“ Bt ficut ad cucfionci juris non rofpondent ju-
“ ratores fed judices s frc ad quafionen faéti non
““ refpondent juasces fed juratores, For jurors”(he
continues) ‘“are to try the fa&t, and the judges
““ ought to judge according to the law that
“ rifes upon the fuct; for, “° ex faclo jus oritur.”

& Co. Lit. 226, a.

D Bur
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But althoughif the jury give a general verd: &,
mdudmg law as well as fact, thev are bound
in confcience to follow the dire&ions of the
Judgc 1N pomt of law ; they have the option to
bring in thetr verdict p&,ml {tating orﬂy the
facks of the cafe. The confequence of this 1s,
that the law will be confidered and decided by

a fuperior tribunal, in a much more f{olemn
manner than it could poffibly be at tie trial,
where uimlly a fingie judge only pre fides.
1 his practice 1s celtamly very convenient ; for
1t may happen thata point of law may arife at
the trial, of fuch intricacy, novelty, or im-
portance, that the judge may wifh to decline
taking upon himfelf to determine it.  In fuch
a cafe the jury, who are not {uppofed by the
Conflitution to be better able to furmount legal
difiicultics than the jUdS}f’ (though that con-
{cguence 1s involved in the doltrine of their
hawng cognizance of the law), may find the
facts {pecially, and the law will receive that
coniideration, which is beft calculated to de-
cice it upon juft, eflablithed, and permanent
principles: ner am I unwilling to concede,
tnat the right of the jury to veturn a {pecial
verdict might pofiibly (though uccording to
the }!L[LI]tC}luFd&LI’ of judges moft 1mproba-
bhy ite in a beneficial mannel, by puttmfr
tho ‘_;..,..,1 1o of the law out ¢f the power of a
judre, who fhould exhibit evicent tokens of
partial; ty. But in no refmat does the practice
tefpéting ip-*url verdicts furnith an argument
) iu}p.nt of the right of juries to take the
dechon of the law into their own hands.

1 snar:
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I suary add one obfervation more wpon
this part of the queftion. If the jury find the
{pecial matter, and add their conclufion upon
the law (which in effect is only {lating parti-
cularly what amounts to a general verdilt); 1f
the conclufion 1n point of law is erroneous,
the Court will fet it afide, taking the fa&s as
found by the jury, and making their own
decifien as to the law upon thofe {alts *,
Now, if the jury cannot exprefsly decide the
Jaw, though in connection with the fu&t, how
is it poflible to argue that they have a right to
decide it tacitly? Is it not rather evident, that
if in a general verdict they involve their own
decifion of the law, thisis a {urreptitious
proceeding, an unfair advantage taken of a
confidential fituation, and an endeaveur which
can only fucceed by the aid of concealment,
but would be fruftrated were 1t openly and
explicitly declared 4 ?

THoUGH 1t 1¢ my intention to avoid as much
as poffible quoting legal authorities, which,
however applicable, might to fome perions ap-

* Vide Hale’s Hift. PL. C. vol. 1. p. 471.

+ A diftintion has been {omectimes attemptes? between
avil and criminal cafes; in refpedt of the right of juries
to determine the law; but as the Jaw upon a2 criminal
charge, though often more known and better underftood,
may be, and frequently 1s, as intricate and difficult of in-
veitigation, as in civil proceedings ;—and as it 15 of even
more 1mportance to the fubjeét that it thould be decided
by eftablifhed rules in the former than the latter cafe,
every reafon for referring it folely to the judges, upon an
iffue between plaintifl and defendant, applies with at leaft
as much force to the trial of an inforivativn or indiftment,

D 2 pear
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pear lels fatisfatory upon this {ubjed, than
arguments drawn from eeneral principles,
from obvious expedience, from confidera-
tions of confiftency, and from eftablithed
forme, I cannot help introducing 1n this place
an obfervation of Lord Chief Juftice Vaughan,
in Bufhel's Cafe, which {hews in the cleareft
manner what were his Lordfhip’s ideas of
the relative fituation of judge and jury; and
which may be confidered as a very fair autho-
rity for me to cite, as it has been relied upon to
prove the do&trine oppolite to that for which !
am contending,  The paflage is as follows

¢« * TrUE 1t 15, i 1t fall out upon fome fpe-
““ cial triai, that the Jurv being ready to give
¢ their verd:&t, and the judge ﬂm]l atk, ““ Whe-
‘“ ther they find fuch a particular fa&t pro-
 pounded by him ?” or, ¢ Whether they find
““« the matter ot fa¢t to be as fuch a witnefs or
““ witnefies have depofed?” and the jury an-
““ {wer, ** they tind the matter of fa&t tobe fo;”
““ if then the judge (hall declare, ¢ The mat-
‘¢ ter of ract being by you fo found to be, the law
“¢ 15 for the plaintift, and you are to find accord-
““ ingly for bum”----if, notwithftanding, they
““ find-for the defendant, this may be thought
‘“ a finding in matter of law againit the direc-
““ tion of the Court ; for in that cafe the jury
“ firlt declare the faét as it 1s found by them-
‘“ {elves, to which fact the judge declares how
‘“ the law is confequent.

‘¢ AND this is ordinary, when the jury find
“ uncxypeltedly for the plaintiff or defendant,

v e ""-1”'3118113”' 135
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““ the judge will afk, ¢ How do you find fuch
‘¢ 3 fact in partiqular#” and upon their anfwer
““ he will fay, ¢ Then 1t is for the defendant,”
““ though they find for the plaintiff; or ¢ contra-
““ rip; and thereupon they retify their verdiét.

“« TurREFORE always in difcreet and lawful
‘“ affiftance of the jury the judge’s diretion is
““ hypothetical and upon {uppofition, and not
““ pofitive and upon coercion, viz. ¢ If you
““ find the fadt thus,” leaving it to them what
““ they find, *“then you are tofind for the plain-
¢ tiff; but if you find the falt thus, then it is
‘“ for the defendant.”

I comME now to the important and much-
agitatea queition of Libels, upon which un-
common powers of reafoning and ingenuity
have been [fretched to the utmoft, cnd the mott
indefatigable cxertions made to prevail on ju-
ries to take upon themfelves the cognizance of
the law, Tintend candidly and coolly to dif~
cufs this queftion, uninfluenced by any of that
warmth or animofity wiich 1t has too often
excited.

It vnll certainly be allowed by thofe who
wifh moft to extend the rights of juries, that
a jury can 1n no inftance decide more than
15 referred to their determination. In order to
afcertain what is (o0 referred, we muft look into
the proceedings ; and from them it appears (as
I pledge myfelf to prove), that in matters of
Libel, the iffue which the jury is to try is only
lue of fa&, and of courfe their verdi® can-
not be more than a verdict upon the fa&.

TLE
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Tue ftatement of any charge which a man
s judicially called upon to anfwer, 1s denomi-
nated a Record.  When to this he has pleaded
Not Guilty, it 1s the bufinefs of a jury to try
the truth of that plea. It is alineft peculiar to
profecutions for Libel, that they adunit of a clear
and obvious feparation of the Jaw and the fadt
upon the record : that is to fay, the fadls are
{o fully, diftinctly, and {pecifically alledged,
that the queftions, Whether thofe facts are true,
and, Whether they amount to the crime char-
ged, are not only diftindt, but feparate, and
cannot be confounded together. 1In other cafes
thefe queftions, though in their nature diftinét,
and to be determined by different juiildiions,
are neverthelefs united in the iffue, and become
{eparated upon the trial.  The facts of the cafe
being firft brought out by the evidence, ac-
cording to which the jury is to determiie, and
the law upon thofe facts being referred to the
experience and learning of the judge, who
having communicated his opinion thercon, the
jury are the organ to pronource the combined
refult of both inveftigations. Thus in an in-
di¢ment for a murder, a burglary, &c. the
charge is ftated generally in the abflra&, as
the refult both of law and fat; and the ob-
ject of the trial is, to afcertain whether fadls
can be proved which, juftify fuch a charge being
made. Butin profecutions forLibels, the facts
them{elves are ftated upon the record as fully
and circumflantially, as in the other cafes they

are proved upon the trial, or could be fet forth
upon
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upon a {pecial verdi¢t, This diftin&ion is very

obvious, and extremely important. To charge
a man generally with a crime, and to charge
him with the {pecific fats that are {aid to con-
flitute the crime, are {uch dificrent modes of
accufation, as require very different forms
of defence. The reafon of this difference
is, that in the former cafes, as murder, &c.
though previous to the trial 1t may be f{uffi-
ciently afcertained that falts exilt which juftify
the profecution, yet it may be and geperally is
impofiible to obtain a knowledge of the particu-
lar circumftances of thofe fa&s, with {uflicient
precifion to put them upon the record ; for it is
only the trial which can afford that full, clofe,
and compulfory examination of witnefles, which
is alone adequate to the complete inveftigation
of all the circumftances of the cafe; and there-
fore, if 1t were attempted to recite the fa@s
upen the record, a variance would often un-
avoiaably exift between the faGs (o ftated and
the proofs ; which variance would be fatal to
the profecution, and would afford opportunities
to the guilty to efcape. And if no fuch va-
riance exifted, yet many circumfances that may
come out upon the trial, would cortinue un-
known till then, and of courfe would not ap-
pear upon tie record 5 and, not appearing there,
would not be admiflible in evidence : us Lord
Hale tays, ¢ It is umpofiible to preferibe all
“ the circumftances evidencing a felonions in-
““tent,” It is therefore necellnry to frame the
record 1 {fuch a manner, that the Gucftion
arifing apon it, and to which the plea is the

aniver
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an{wer of the defendant, thould be, Whether
he has been guilty of a murder, a burglary, or
the like ? But cafes of Libel adimit of the
introduction of the falts upon the record, with
fufficient minutenefs and precifion to corre-
fpond exaltly with the proofs; and therefore
the law, which loves fimplicity in its proceed-
ings, adopts that mode. But as no man can be
charged criminally, unlefs the charge {pecifies
what offence he 1s accufed of, the indiGment
or information for a Libel alfo intimates, that
the facts {o ftated are alledged to amount to a
Libel. The record being thus conftrutted,
two diftinét propofitions are contained 1n it
---that the defendant did publith in fuch a
manner the writing ftated, and that the
writing {o publithed is a Libel. The firft is
purely a propofition of falt, and the other of
Jaw. The record exhibits the premifes of a {yl-
logifm. The major is evidently implied in the
propofition of law, that ¢ fuch a publication is
a Libel ;7 the minor, m the propofition of fa&,
that ¢ the defendant did {o publith:” the con-
clufion follows of courfe, that ‘¢ if the pre-
“ mifes are true, the defendant 1s guilty of
¢ having publifhed a Libel.,” Thus, for in-
{lance, if the record ftates in the ufual form, that
the defendant did wickedly, maliciouily,and fe-
ditioufly publifb the following Libel, ¢ The
«« Houle of Commons have abufed the truft
« repofed in them by their conftituents,” with
proper innuendos ; here are evidently thefe two
propoﬁtions---—that wickedly and malicioudly to
Puhlifh {fuch an affertion ameunts toa Libel--=

and
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and that the defendant did wickedly and mali-
cioufly publifhfuchanafiertion. The defendant,
being called upon for his anfwer to this record,
has hischoice todeny eitier of the propofitions;
forboth muft be true, t& juftify the conclufion
that he is guilty of a libel. He cannot deny
both by one plea; fuch a pleawould be double
and equivocal: but the law and the fa& being
diftinétly charged, they muft be an{wered dif-
tinctly. If the propofition containing the law
1s denied, the only way of doing this, in the
it inftance, is by demurrer ; if the propo-
fition of fa&k, the defendant muft plead not
guilty,  Should it be faid, that the plea of not
guilty is meant to negative the conclufion, I
anfwer, that where the conclufion only is
charged, that obfervation is juit ; but where
the premifes are ftated, and the conclufion is
left to follow from them, the only way to pre-
vent the conclufion, according to the rules of
logic and found reafoning, which are fubftan-
tially the fame, is to deny oneof the premifes ;
for if they are left uncontradicted, they are
tacitly admitted, and muft be prefumed to be
true ; and then the conclufion follows of courfe.
As therefore the plea of nof guilty in a cafe of
el 1s not applicable to the conclufion (that
not being ex prefsly charged, but only left to
follow the proof of the premifes), fuch plea
muit refer either to the propofition of fa& or
the propofition of law, To the law it cannot
apply, becaule the appropriated form of pro-
ceeding in denying the law is by a demurrer ;
@i courfe 1t contains only a denial of the falts

L, charged,
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charged, and the trial cannot extend beyord
an nveftigation of falts, As therefore the
{amie terms may - very different {fignifi-
cations, beangapelied whon different occafions,
{0 the term ¢ not gaiity” differs very much 1
1its import and extent, according to the form
in which the charge 15 advanced,

But 1 cannot help thinking, that the form
of proceeaing in prorecutions for libel 1s
abundantly the moft favourable to the ac-
cufed, as well as moft advantageous to pub-
lic juftice; and that the fame form would
have prevailed in ail profecutions, if i the
naturc of the cafe that had been practi-
cable ;s for 1t certamnly 1s very defirable
that every accufaticn fhould be as precifc
and explicit as pofiible; that the party ac-
culed fhould be able to take advantage, 1n the
{horteft and fimpleft manner, of that mode of
defence which 1s moft likely to avail him.
Now, :f the law and the faé¢t are diitinéily
ftated, the accufed may immediately fhape hig
defence according to his cafe. If he can com-
vat the charge fuccefsfully on legal grounds,
an inveftigation of the facts is unneczflary, and

vice woifa.  Behdes, by a difuin@ ftatement and
{eparate difcuflion of the law, he has a better
opportunity of taking all advantages that the
law can afford him, than he could poflibly en-
joy upon a trial, where the faéts are brought out
by evidence, and the law attaches upon them
a5 they arife ; and where he may be obliged
without preparation to argue points of law, of
the greatelt importance and nicety, which it

| may
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may not be always in his power to referve fot
future diicufion. Not to mention, that in the
former cale the law 1s folemniy decided by fe-
veral judges; 1n che fatter, 1t 1s referred to the
extcmpore decilion of a fingle judge.

Tuart the plea of not guilty upon a profes
cution for a libel refers only to facts, will fur-
ther appear, if we confider that the reverfe of
fuch u plea, namely, a pleaof < guilty,” involves
only a confeflion that the fatts charged are
truc. i‘orafter fuch a plea the defendant may
urgein arreft of judgment, that the writing,
the publication of which he has {o acknow-
ledged, 1s not in law ¢ a libel.”  This would
be a ftrange inconfiltency, if the plea contained
an admiflion of the law : 1t would be {aying
and unfaying, admitting and denying by the
fame mouth, The plea would be final and
conclufive as to the queftion of fa&t; but
would bave no operation as to the queftion of
law. The tacit admiflion of the law, which
1s implied by the detendant’s pleading inftead
of demurring, 1s very different ; for it would
be extremely hard to conclude a man by a
tacit admiifion, by the mere neglect of an op-
portunity to take advantage of a legal defence,
while the queftion of law continues open upon
the record 1 but he could not complain if, after
“an expre/s confeffion that both law and fact are
agaiiic him, he were to be equally concluded
as to both,

% BE 2 As,
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As, therefore, the plea of ¢ guilty” only
ﬂdmits the f2éts, and the plea of ¢ not suilty”
only denies the fadis, the trial of the lattes
plea can only afcert.am whether the facls
charged are true; for the falts being all
fated upon the rewId the law upon thofe
facts can derive no poflible elucidation trom
the teltimony of witnelles. A thoufand trials
cannot render the law plainer than 1t appears
sriginally upon thie record.

UnrEess thefe preliminaries be overthrown
(which I fatter myfelf is impof nble), it will
be in vain to contend that the jury, by taeir
verdi@, decide vpon the law of the cafe:
fuch a do¢trine would imply thart the jury can
determine what the proceedings do not refer to
their confideration—~what 15 not and cannot be
agitated in that ﬁage of the bufinefs——what the
dcfendant hy his plea has not contelted, and
what the trial cannot poflibly inveitigate,
They have not even the power of deciding the
law againft the defendant by a verdi&t of
“guiity ;” for after fuch a verdi& he may arreft
the judqme'}t upon the ground that the publi-
cation, feund to be true by the jury, 1s not in
law a libel ; which he could not do if the law
1..;4 heen alleady decided. How then can it
be pretendad that they have a right to deter-
mine e Taw in his favour by a verdit of ‘¢ not

o alty 7 for to acquit upon a point oflaw, [C=
qumh precilely tne lame jurifdi¢tion, the {ame

rlght
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right, and I may add the fame capacity and
leral knowledge, as to convict @ and 1t would
be abfurd to fay, that the jury 1s capable of af-
certaining that the law 1s 7ot againit a man,
unlefs they can alfo afcertain whether it 7
again{t him.

A GrReAT deal has becn faid and written
about the impropricty of annexing the term
““ auilty” to the finding of falts; for 1t 1s cb-
ferved “ guilty” is not a falt, bat ¢ a conclu-
“ {ion of law from a fa&.” At mofit, this is
but cavilling at a circumftance of form, and
it leaves the {ubftance of the argument entirely
untouched. But, even in point of form, I con-
tend that the objection 1s deftitute of weight;
for the faéks. conftitute the guilt, if in law they
amount to the crime; and the defendant by
pleading not guilty to a record, which ftates
diftinétly both the fa&t and the conclufion of
law, has taken upon himfelf to deny only the
talt, and has very properly ufed the term ¢ not
‘““guilty” for that purpofe. For if the fatts are
not true, he is certainly not guilty ; and if at
the trial the falts are not proved, the jury
muft give the verdi& of ¢ not guilty :” and as
fuch a verdi&, like the plea, necatives only
the fuéls, of courfe the verdict of ¢ ouilty” has
juft the contrary effeét; it finds only the fas.
lt means, guilty of thofe fa&ts which the de-
tendant has denied by his plea, which are
charged by the record to conftitute a libel,
and which the defendant, by not demurring,
has tacitly admitted to have that effc,  The

+
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defendant has rejeCted his proper opportunity

of controverting the conclufion of law ; he has
chofen to reft his defence upon a plea, which
by a verdiét of “ guilty” the jury find to be falfe,
and which muft therefore be taken to Le faife
within his knowledge ; whereas upon demurrer
he might have taken any advantage that his cafe
afforded of a defence 13 law, without reforting
to a falfe plea: but by pleading ¢ not guilty,”
he has only denied that hie publithed the libel
itated upon the record. In thaiftage of the bu-
finefs, therefore, it muft be prefumec! that the
record does fiate a libel; fuch a prefumption iy
admitted by the defendant himfelf; it is founded
upon his own plea; therefore it is not inju-
rious to him that it thould extend to the ver-
di&t, which decides upon the plea, Still, how-
ever, as the verdiét of ““ guilty” does not {ind the
law, the term ““ guilty” is there taken tn 2 qua.
lihied fenfe, fubjeét to the condition, that the
falts juftify the conclufion of law: it means,
¢¢ guilty, if thofe facts amount to a libel :” anc
although the defendant by his plea has tacitly
admitted the queftion of law to be againft him,
vet that queftion remains open upon the re-
cord, and he may avail himielf of 1t in arreft
of judgment, notwithftanding the plea and the
verdiét.

I nHore T have fufficiently proved that the
queftion of law, Whether the publication
amounts to a libel, 1s not for the confidera-
tion of the jury. But it has been endeavoured,

by indire€t and circuitous means, to inveft
juries
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turies with the determination of the law, under
the feroblance of decidir*jg'nnly' Gpon the {aéts.
To this purpofe much ingenuity has been
< od to contound the dittiné&tion been law and

True the silchievous intention of the pubs
lifher of & w- “ing charged to be libellous, has
been reprefeniad as a diftin&t queflion of radt,
and c¢ requiring pofitive preof, in order to
wuftfy a conviticn, This do&rine has been
{upported by arguments drawn from the ap-
pearance of certain epithets on the record, as
aickedly, malicioufly, feditioufly, &c. and it has
been contended, that the jury fheuld not find
a verdict of ¢ guiltv,” unlels they are perfuaded
by evidence that the intention of the publifher
was wcked, malicious, or feditious.

To this T anfwer, that fuch epithets are
by no means circumftances of fu&t conftitut-
ing the offence, bat inferences of law from
the offence itfelf, If the defendant has pub-
tithed a libel, the law prefumes that he pub-
hifhe! 1t with a bad intent. The queftion
therctore is not, Whether he has, with {uch
mtent as is exprefled by the epithets, pub-
sithed the matter charged as libellous? bat,
Whether he has publithed it at all? If he has,
the 1ntent is prefumed, as it ever muft bz, to
accompany the crime. No dire& proof is re-
quired, nor indeed can in general be given, of
2 malicious intention; for it is not poflible to
dive 1nto the heart of man, and drag forth

from
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from thence his thoughts and purpoles to
puohc view. If crimes were never to be pu-

nithed unlefs further proof were brought of
a criminal intention than i1s inferred from the

commifiion of the oftence, fociety could not
fong fubfift,

BuT it has been urged, that ¢ upon an
¢ indictment for traitoroufly compafiing the
‘“ death of the king, where the overt act 1s
““ ftated to be the publication of a paper {et
¢ out Jicratim upon the record, 1t may as
¢¢ yell be argued, that the treafonable inten-
< tion would be an inference of law from the
¢ fa&t of pubh hine the paper, as that the
 {cditious mtentlon 1s an inference of law
L in the cale of a libel of that nature®.” The
analopy between thele two cates has been re-
tiedl on with confiderable triumph, as decifive
of the gucllion, though in fa&t no two calcs
can be moere diffimilar,

Tur crime of treafon m compafling the
death of the king, confifis entirely in the in-
tention and purpofe of the mind, of which
the overt aél is but evidence.  The gift of the
queflion 1s, Did the party form fuch a deli-
berate purpote as is imputed to him? The
trealonable zusenticn 1s the very point thatis to
bhe eilablifhed, and the overt a&t of publlca-
ticn 1s cinv evidence to eflablith that point;

/":‘ff:' N 'E‘ riking’s Arrument upon a Metion for a ncw
{170 e Caie of te Dean of St Afaph.

whereas,
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whereas, in a charge of libel, the publica-
tion of the matter {2id to be libellous is the
crime itfelf: and if the publication is found
by the jury, the crime is compietely f?und,
{uppofing that fuch publicativn contains a
libel. The miichievous intention referred to
in the epithets, 1s there an 1nference of law,
becaufe the crime hzas been eftablifhed ; but
in the other cafe, a verdiét of < guilty of pub-
¢ li{hfng the paper charged as the overt adt,”
would, 1n effed, be no verdiét at al], becaufe
it would leave untouched the main point of the
charge; that is, the treafonable intention.

So in murder, the malice is the very point
in queftion; it is the fubftance of the crime,
and not merely an inference of law from a
crime previoufly and independently efta-

blifhed.

SuouLD it be afked, To what purpofe the
cpithets are introduced upon the record, if
they are not to be proved ? it 1s an{wered, That
they render the defeription of the offence more
complete than it poflibly could be without
therr affiftance.  The faét of publication may
be ambiguous. It is poflible, that though
the writing be libellous, the publication of it
may have been innocent, becaufe the mind did
not accompany the alt. If the detendant de-
livered the writing to his printer by miftake,
intending to produce another paper ;---or if the
delivery of 1t was purely accidental in” any
other refped, or compelled by fear of violence

F and
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and perfonal in:vry ;---in thefe and in fimilas
cafes, the pubiication was not malicious or fe-
aitious, beeaufe not intentional,  Butit 1s only
the crumunal publication of a libel that the law
means to punifh, and therefore the record
charges the publication as wicked, malicious,
or {cditious; calling thereby upon the defendant
to prove the contrary, if hecan do fo. The
epithets candidly apprize him what inference
the law will draw from the charge brought
againit him, if it be proved; and they warn
him not to neglect the opportunity of the trial
to rebut that inference. He cannot afterwards
complain of having been entrapped, by the
filence of the record, 1nto conftruétions, which
it was in his power to obviate by proving a
{fuficient excete. 'The epithets therefore con-
tain mere inferences of law ; and though they
admit of no other proof than that of the faéts
{rom which fuch inferences are deduced, yet
they muy be rebutted by evidence which
amounts to an explanation or excufe of thofe
falts. Dut as tae falts, when not explained
or juftified, are ncceflarily followed by the
leonl Inierence of a criminal intent, {o no-
thing can prevent that inference from arifing
but evidence that relates to the falts. No point
or principle of law relating to the queftion of
¢« 1.ibel or No Libel” can have that effe&; for
that gueilion cannot arife betore a jury---it 1s
quite irrelevant to the iffue;---and therefore the
publicaticn in that ftage of the bufinefs muft
be prefumed (though not conclufively) to con-
gain a Libel.

NE'THER
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NEeITHER can any evidence of the mo-
tives of the defendant in the publication,
or of his conceptions of the meaning of the
work, prevent the inference of a2 criminal 1n-
tent from ariiing ; for {uch evidence does not
oo at all to the fa&, which 1s the only point in
i before the jury :---and if it were otherwife,

as 1t 1S thOﬂ ble to afcertain the real motives,
ideas, and intentions of a party, they being
out of the rcach of any human procefs to
difcover, fuch invelligations would be but
groping in the dark, and produce endlefs con-
fuficn and uncertainty. It is neccfiarily the
principle of every {yftem of criminal law, that
1f a falt, which the law denominates a crime, is
fully proved, the criminal intention muft of
courfe be prefumed ; and therefore the queftion
upol every criminal charee is wot, Whether
the party intended to commit the crime? Lat,
Whether he intended to do the a& which the
law declares to be a crime ?---not, Whether he
mtended to commit a murder : bm, Whether
Le has committed a murder ? that is, Whe-
ther he has intentionally done thote adts which
conititute a murder?  Befides Wthl], when a
perion a&tually commits a crime, if it could be
pwved to demonftration that he did noi know
or believe he was doing what was criminal---
nay, if it were proved that he thoucht he was
domff 2 meritorious a&, no defcncc could arife
out ot fuch proof; for the mjury to lo("ea.y 1S
equa]lv complete---the oFence agamfl the laws
15 equally complete, whether the defendant be-
lieved or not that his condu@® was criminal.
It a perfon, thinking that the text in HolyWrir

F 2 which
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which fays, “ 1055 fbeds wiar’s bload, by man
“« fhall bis Glood b j/w’ " enjoined individuals
to avenge that crime with their own hands;

fhould kill a murderer 1n fafe cuftody upon
tihot charge, can 1t be faid fuch an opinion
(if it could admit of ploof) would be a juf-
tification for the aft {o founded upcn it ¢
So, if a Dcfendant charged with a Libel were
to fay, ¢ Netwithftanding the publication is
““ in law a Libel (which by my plea I have
““ admitted), yet I publifhed it with an intent
‘¢ that appeared to me to be laudable, of {ub-
““ verting thc prefent Conftitution, in order to
‘¢ make way for a republican form of govern-
‘“ ment, and thereby eftablifh the reign of
““ freedom ;1 imagine the republican prin-
ciples of fuch a defendant, however they may
jaftify his condu& to his own mind, would
furnifh no excuie for his breach of the laws.

Tuvus it appears, that neither a miftake in
opinion, nor the merit of a particular inten-
tion, can poflibly, 1n a ftate of focicty, be
permitied to prevent the punithment of fuch
acts as the law declares to be criminal. What
cftedt fuch circumfilances may have in the tri-
bunal of that Jupce who knows the heart, is
quite another confideration.

IT may oe permitted here to obferve, that
there appears to me to be a fallacy of this kind
in the defervedly famous defence of the Dean
of St. Ataph; where, though no anfwer was
attempted to the fact of publication, it wa

endea-
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endeavoured to eftablifi that the Dean be-
lieved the publication to be meritoricus 3 and
abilities of the greatef(t refpeciability were tor-
tured upon the Motion for anew Trial, to prove
that fuch evidence thould have been lelt to
the jury, DBut furcly if 1t could have been
incontrovertibly etiablifhed, that in publih-
ing the libel the Dean was attuated by the
moft honeflt intentions poffible, as fuch evi-
dence neither related to the fact of publithing,
nor to the queftion of libel, it could not fur-
nith a juitifbication or excufe. Notwithfland-
ing fuch evidence, the fact mav be clear and
the law indifputable—than which rothing
more is wanting to render the crime complete
—and {octety calls for a vindication of its of-
fended laws. The learned and ingenious e~
tleman who conducted the defence I refer to,
introduced {ome general propofiticns in fup-
port of the feveral doérines he then main-
tamned ; and upon tne part of the cafe now
under confideration he iays, ¢ that in all cafes
““ where the mifchievous mntesticn {(which is
““ agreed to be the efience of the Crime) can-
““ not be collected by fimple inference trom
the fact charged, becaufe the defendant
goes into evidence to rebut fuch inference,
the intention becomes then a DUTE, UN-
mixed queftion of f& for the coniidera-
‘““ tion of the jury.”

41
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Luls propouticn {eems to imply, that the
defendant may go 1ito any evidence whatcver,
to rebut the inference of a mifchicvous inten-

tion,



[ 38 ]

tion, independenﬂy of any donht that may
arife as to the faé 1tlelf; which 15 taken for
granted thc very thing in difpute: for if the
defendant can o 1nto evidence collateral to
the fa&, and "*‘mll, not terling to ditbrove
the fad, cnly denies the infercnce of law to
se juft, atrial would not be fo much an in-
veitigation of difputed fadls, as an examina-
ticn of the law,  In vain would the law de-
clare certain falls to conflitute a crime, 1if, the
fults being tully proved, tne defendant could
efcape from punifhiment, by convincing Lljurv
that ]"58 ir fen{ions were not n .mic]quous it
would not be very turprizing 1t a pathetic
dreels wete to find fo much favour with
v, 28 fo relcue from punithment a de-
cndant, wiom a heated 1magination, mif-
cading honet dilpoLuons, h'*d betraved into
a libel deliru&ive to the peece and welfare of
1?““1&,,./ Juries are very accefiibie on the fide
of commiteration and hiberar ailowance ; and
if the 'y Cail be }m;ilhidt.(t Lo m_hwe, that a de-
fcndant hae erred with good mtentions, or that
hic did net mean the harm he has done, they
mav, in the indulgence of an amiuble oene-
refity towa: (s the individual, forget, for a mo-
ment, the 1nterefts of the puohc. Their judg-
mcid 210, as well as ther fechn gE may be
pein (ool "'un alicited | Oy artitl thog ] {e pre-
tenfions, MrOWINg a vell upon tm, real ten-
dency of a hbel, and olofang the moft mflam-
mutory and {editious pu Dllt.atlo 1w with celour-
1505 ¢ 1 wn from modern theories of goycin-
ment or nuwly-difcovered rzobts of wan.

.
-
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Tur fame frent]eman cites a pqﬂwe from

T.ord Hale’s Pleas of the Crown, to which I
am very willing to refer the decilion of the

point in qucﬂion.

s In all crimes the intention is the prin-
«“ cipal confideration; 1t 1s the mind that
‘“ makes the taking of another’s goods to be
‘¢ fcl ony, or a bare tiefpals omy 1t 1S nnpoi-
““ {ible to preferibe all the circamitances cvi-
‘¢ dencing a felonicus 1ntent, or the contrary ;
“ but the fame muit be left to the attentive
““ confideration of judge and jury; wheremn
““ the beft rule is, 7z dulizs rather to incline to
‘“ acquitial than conviction.”

UNDOUEBTEDLY the mtention is the phn-
cipal confideration in all crimes; for without
an intention no aé& can be donc. Voiil 1s cf-
{ential to agency; and where there is o defedd
of will, there can he neither merit ner de-
merit.  As an intention is an iadifpeniible 15
oredient in ev ery alt, {o different ::cr: , 1N tl:':m-
felves fimilar, receive their refpective coleur,
their diftinguithing charaeriflic, from the
particular intent with which they were done.
Thus (accord;ng to Lord Hale) the taking of
anotier’s goods mav be either a fclony or a
bare t[ﬁip&ib, icmidmg to tue mind of the
party who did the aé&. But a diftinction 1s
neceflary between mfenton, as 1t produces the
alt, and as it refers to the confeguences that
may arife {rom the a&. In the Gl cate, the
mntention 15 an elizntial imgreaicnt tnoan ndd,

s

"'




[ 40 ]

and denominates it to be of a particular kind or
defcription.  In the fecond, 1t is collateral to
tne aét: and thougi it may 1n that {enfe af-
fect the deoree of £ moral criminali ty belonging
to an adt, and there cby farnifh a gzound of cx-
tenuation, it cannot take the a& out of the clafs
to which it belongs.  Thus a man who robs,
1n order to '1ﬂnarr(, the fufferings of a numerous
and diflrefled fami iy, equally commits a rob-
bery, as if he were led to that violence by a
defire of indulging his prope nfitles to vice and
1dlenefs 5 yet in the firt inftance the moral of-
ience is much extenuated, and poflibly in his
own ideas might be entirely E}’cuied The
firft fp-...cws of intention before-mentioned,
whichis of the fubftance of an a&t, muft be
either CXPICﬁly nroved, or necefis uly implied,
before 1t can be {aid that an a& is done, oi a
crime comunitted ; and nctiing but cvidence
of the fame Dature can furnith an anfiwver to
fuch proct or 1mphicition,  Thus a burglary
is a forcible breach and entry of a maniion-
houle by nigat, with an iatent to commit a
fclony,  Here the 1ntent to commit a fulony
1S of the cficuce of the crune: but the in-
ference of law as to that intent may be rebut-
ted by evidence iconfiftent thercwvith 5 as, that
the d:xlendant was an officer of ]Llltcc and
breie and entered 1 execution of his duty,

Bur it was the {econd kind of intention
abuve alluded to, that was relied upon 1n the
afe of the Dean of St. Afaph.  No evidence
was attempted to fhew, that it was not the in-
tention
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tention of the defendant to do the a@. The
{ole obje& of that partof the defence was ta
eftablifh the particular notions ¢f the defen-
dant as to the tendency of the publication ;
which notions had nothing to do with the cafe,
as a matter of legal enquiry, and would be al-
ways a moft fufpicious kind of evidence.
Where the direct intent of the party is to pub-
lith and {catter, what the law denominates a
libel, 1t 1s perfe&ly immaterial, in a court of
juftice, what his abfira& notions of ths work
may be. He has done an a& ferbidden by the
law—his intent to do that act 1s not refuted by
any evidence—he therefore muft be taken to
have done it fuo pericilp, and muft expect the
confequences which the law attaches upon it,
Ir has allo been contended by the learned
gentleman before-mentioned, that ¢ where 2
“ writing 1ndited as a libel neither contains
““ nor 1¢ averred to contain any flander ¢f an
‘“ individual, fo as to fall within thofe rules of
“ law which protect perfonal reputation, but
““ whoie criminality is charged to confift in its
* tendency to ftir up general difcontent, that
‘“ the trial of fuch an indiGment neither in<
““ volves nor can in its nature involve any ab-
“ ftra& queftion of law for the judgment of
*“ court, but muft wholly deperd on the judg-
““ment of the jury on the tendency of the
““ wniting itfelf to produce fuch confequences,
‘““ when conne@ed with all the circumitances
““ which attended its publication.” But I ap-
prehend no principle can be more inconteftible

G than
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than this, that whether any g o1ven circumitances
whatever amount to a given crime, 1 aiwavs
a pure queftion of law; the law alone can fur-
nifh the rule by wiich fuch a queftion can be
decided. And asa libel of whatever {pecies is
a crime (for otherwife the court would have
no right to pronounce judgment upon it), whe-
ther the circumitances ftated upon the record
conftitute a libel, 1s entirely a confideration of
law, This muft be the cafe whnether the tibel 13
of a private or public nature—whether it at-
tacks the reputation of an individual, or the
cood order and quiet of fociety—whether the
law 1s {imple and obvious—or abftrufe and ob-
fcure. It furely s not intended by the above
propofition to deny that a writing may be a
public libel, thouoh it do not contam ““ any
¢ flander offmmdmdml "and I {hould be glad
to afk, if the qualtion, ¢* Whether all the fads
““ forming the charge of a public libel amount
‘¢ to that crime 7" 1s not a queftion of law, what
{pecies of queftion it is? Jtwill hardly be called
a queition of philofophy, ¢thics, or theclogy.
Neither is 1t aqueftion of fact; for that can ne-
ver extend beyond the inquiry, whether the cir-
cumfitances appearingin the charge do really ex -
ift. It {feems that an error has arifen from con-

founding the truth of the averments, containing
the tendency of a writing (when fuch tcndency
is averred), with the point of law, Whether
the writing with fuch a tendency 1s a libel ¢
In fome cafes it is neceffary to ftate upon the
record, by way of averment, the tendency of

2 pubhcatwn ; and as averments always con-
fi{l
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fift of fads, their truth muft be found by the
jury. To explain this matter a little more
fully. It has been already obferved, that the
record muft contain a complete defcription of
the cffence, by ftating falts {ufficient in law to
conftitute the crime. But the record need not
contain any more circumftances than are fuf-
ficient for that purpefe. Therefore, where the
meaning and tendency of a hbel are fully ob-
vious upon the face of it, nothing more is ne-
ceffary than to flate the publication fimply
apon the record, in {fuch a manner that its di-
rett meaning and tendency may be obvious.
But it 1s poflible that a writing may be ex-
prefied with {o much caution and referve, that
though upon the bare reading of it, without
any aflociation with extrin{ic circumftances, it
cannot be {aid to be libellous, yet when confi-
dered with {uch an affociation (which it may
excite in the mind of every reader), it will be
1 libel of the moft flagrant nature. Thus in a
private cafe, a writing apparently indifferent,
or perhaps, on the face of it, even panegyrical,
may, by means of fome implied reference or
allution, contain a fatal {tab to the reputation
of an individual ; {o a writing juftifiable in
the abftract, or profe(i ng merely to aim at fair
a:fcuflion, may, from the manner, the time,
and the other circumfiapnces under which it is
publifhed, have a tendency to fubvert the peace
and order of fociety, and to introduce coniu-
fion, anarchy, and civil war. Such libels are
not the lefs, but the more pernicious, becaufe
they cenceal undey a mafk their real tendency.

G 2 Did
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Did they explieitly declare their true defign,
the indignation they muft cxcite would frof-
trate thur intended efrect; the pubhlic would
thereby be put upon theis guard . the {nake in
the grafs 1s infinttely more dingerous to the
unfufpecting trave:ler, than one that openly
rears its threatening creft.

In the profecation of libels of this deferip-
tion, it is neceflary to flate upon the record
fuch extriniic circumitances as difclufe therr
real tendency ; for the record muft contain all
thele circumiftances which compofe the crime,
This 15 done by means of averments and innu-
enc.’s + the former introduce {uch faéts as are
ﬂ’:,/i'rz;tvtf- of the ¢rime, but are not contained
in the Libel 5 the latter turnifh an explanation
of {fuch circumftances as are there mentioned
in fuch a manner, as to require farther elucida-
tion. Suppole, for inftance, that in the year
1780, while the Metropolis was 1n a {tate of
univerfal conlternation,---while the bands of
focit‘ty were loofed, and a tumultuous populace
had thrown off thofe reftraints which are 1n-
difpenfable to the pleictmtmu of public tran-
quillity, either a mittaken bigot, or a cautious
friend to riot and devaitation, had difperfed
among the outrageous rabble hand-bills con-
taining only the following {entence: ¢ Britons
‘¢ {hould repel an attack upon their RELIGIOUS
““ and civil rlghts at the rilk of their lives.”
This potition is 1n the abitratt perfeltly jutt,
and bmnﬂr publifhed as a general principle

could never be charged as libellous ; but pub-
lithed
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lithed and difperfed under the above circum-
ftances, 1t would be a moft obnoxious libel,
and, bv throwing oil into the fire, would 1n-
flame {till more the licentious {pirit already
abroad, and menacing general deflruction. The
record, upon the profecution for fuch a libel,
muft by averments connect it with the ex-
trinfic circumftances, by charging the parti-
calar tendency; and f{uch averments would
contain only falts, the truth of which the jury
is to try. In this manner the f{editious ten-
dency of a writing may become a queftion of
fatt ; for where the libel, being of that de-
{cription, does not, upon the face of it, imply
a feditious tendency, but only when conneéted
with foreign circumftances, {uch tendency
being an effential fact in the cafe, it mufl be
diftintly averred, and muft be proved to the
fatisfaction of the jury,

Where, however, the publication is fo full,
direct, and explicit, as to import its real
meaning and intended effe@ upon the face of
it, 1t would be fuperfluous to introduce upon
the record any reference to external circum-
ftances ; and the only queftion for the jury is,
Whether the defendant did really publifh the
writing there ftated ?

AFrTER all, whether the writing alone ape
pears on the record, or whether other fas,
connected and co-operating with it in confti-
tuting a libel, are allo introduced by way of
averment, the diftintion betwern law and fa&

15



