Lib. 3. Cap. 3. Of Eftates Sect. 348.

So if the leflor grant the reverfion in fee to the ufe of 4. and his heirs, 4. is a fufficient af-
fignee within the ftatutc, becaufe he comes 1n by the act and limitation of the partie, albe-
1t he Is in the pgf, and the words of the {tatute be, 1o o by, and they be ailignees to him, al-
though they be not by him : but fuch as come in meerly by altin law, as the lord of the vil-
leine, the lord by efcheat, the lord that entreth or claimeth for mortmaine, or the like, fhall

not take benefit of this {tarute. | ,
Lib . fo. 113. Malloric’s cale. 11. If the leflor in the cafe before bargaine and fell the reverfion by deed indented and in-

Lib, 8. fol. g2. France’s cale.  polled, or if the leflor make a feoffinent in fee, and the leflee re-enter, the grantee or feoffee
(Cro. Jac. g. 1. Roll. 46.) fhall not take any advantage of any condition, without making notice to the leflee.

12. Albeit the whole words of the ftatute be, for non-payment of the rent, or for doing of

waft or other forfeiture, yct the grantees or aflignees fhull not take benefit of every for-

feiture, by force of a condition, but only of fuch conditions as either are incident to the re-

And lo wasit relolved in Wyn- _ . .
verfion, as rent, or for the benefit of the itate, as for not doing of waft, for keeping the houfes

texr’s cafe, Mich. 14. & 15. Eliz, benelit it
jn Communi Banco, and often- jp yepararions, for making of fences, {couring of ditches, for preferving of woods, or fuch

times fince. Vide Dyer gog. like, and not for the payment of any fumme in grofle, delivery of corne, wood, or the like, fo
(Plo. 242. 1.Saun. 240. t. Le0. a5 other forfeiture fhall be taken for other forteitures like to thofe examples which were
6z.) there put, (widelicet) of payment of rent, and not doing of walt, which arc for the benefit of

the reverfion, (1)

(3. Rep. 62. b.}

Sect. 348.

L feigniour per voy JTEM fi foyr ferg- A LSO if lord and
(F. N. B. 144 b:) Jde efcheat, . 7107 et tenant, ef tenant bee, and

Note, here it appeareth, [fp fenans faz'z‘ un t7e/ the tenant make a

that the lord by efcheat g
Mall diftreine for the rent, 22afe pur terme de vie, leafe for terme of

and yet the rent whs refer- rendant a !gﬂgr el a ]ifc, rendering to the

19. E. 3. Refceit 14, ved to the leffor and his g ' - _ -
heires; but both affignees 1in ﬁ‘r betres tiel mz‘?uﬂl leflor and his heyres
deed and aflignees in law 7ent, ef pur default {ueh an annuall rent,

ﬂ]il.l have the rent, becaufethe ({{." pdyﬁgejzt U VE~PF— and for default Of pay...

rent being referved of inhe- . )
vitance to him and his heirs, 277¢, {9C. fi apres e ment a re-entrie, &c.

is incident to the 1‘evcrﬁon, /{;ﬂgr ;;mrz‘g/ll‘/&;zjf;-gz}ﬂg 1f after the leﬁbr’ d_)"‘

and th with the fame, But . . .
ifthgole*ent were referved to durant la vie le fe- eth without heire du-

him nnd‘his aflignes, and the 2aunt a terme de ring the life of the te-
leflor afhgned over the rever- ‘UZ;?, per que /o re~ nNant for life, whercby

fion, and dyeth, the aflignee _
fhall not have tl,lc rent after Wf’ﬁ@i’i’ devient o/ the reverfion com-

his deceafe, becaufe the rent ﬁl;g‘?ﬂb?” per Voy dff. meth to the lord by

determined by his death, for .
that it was not referved to cheat, et puis le rent way of efcheat, and

(Ant. 1. b. 45. 2.) him, his hci.rs, and aflignes. e Je fenaunt a terme after the rent of the tC=
Mes 1l ne poet en~ gy )5 Joit aderere, le nant for life is behind,
Irer en la terre per Jeignior poet deftrein- the lord may diftrein

Jorce del condition, ¢, pp Jp tonant pur le thetenant for the rent

) ! 4 il tl L N -
Hereby 1t appeareth, that rent  arere s  wes 1l behmd; but he maynot

at the common law necither .
aflignes in deed nor aflignes  22¢ poct entrer en Ja cnter into the land by

i law could have taken ... per force del force of the condition

the benefit of cither entrie .
or re-centric, by force of a condilion, & . pur ceo &c. becaufe that hee
condition. que i/ n'eft pas beire s not heire to the lef

. ’
Pur ceo que 1/ weft 4 % leflors &e. for, &zc.

(f) 21 H. 7. 48 17 Allsoe pas heire al leffor, S,
PR TR LI A N gardian in chivalric (/) or in focage fhall in the right of the heire take benefit of a

Al plo 18, b, 7. [0l 9. The A . _ ' LY _
earl of Bedford's cale. condition by cntric or re-entiie, by the common law, and {o it 1s here implyed.,

f o

Sedt.
» {;ﬂ&;—-ﬁ*ﬂﬁhﬁ I-n ﬂﬂd 1\1- Ilnd Itﬂh'

(1Y It has alfo been beld upon this flatute, that if a man makes a leofe for years upon condition ffllnt if' the reut flould e n are
reary it Shonld be laauful to the leflor and bis gffigns 1o ve-entery and then the leflor affiyns the revelfion over, and the leflee attorns,
and the lcffor diesy the ‘grmnn*r:_/ﬁrr/f not take advantage of the condition for avant of thefe avords, bis heirsy in the referawition of the
conclitiony he condition being that be and bis affigns fhall enter, Ly Broaun, forfs arbo meawd M'r’ cafe in (. H.‘l x velatione T, Hueft,
~—1It appears thercfore, that this refervation of condition 1y to be refembled to fucl a pofiiaation of rent ag 18 mentioned beforey in
page a7, a. avbich determined by the death of the leflory but that neaertbelefs t flw srantee Shall boane t-'rf'IJHHIH‘l{r' of the canelitiony during
the life of the grantory by the 32, 11 8. Infra avg. b, So notey the grantee of part of the yeverfion in the avbole fhall take advaniage
of « conditiony for to this puwpofe the grantee of a reverfion for life or yeeard is an affiynee avithin the 320 Henry 8, avbo may
enter § nubich neverthelefs is very diffevent in the cafe of @ svarranty s for a lffie for lifey auba bas but part of the eflate in the avloley
18 not afficuee for voucher. Totva 38¢..b0. Ou the other bandy the grantee of the qvbole cffate in reveppon in part s nat an At nee
avithin the 32, Henry 8,1 as {f the reverfioner in foe @f & acres grants 2 acresin fees the grantee cannot enter 3 avbich alfo is wery dif-
Jerent in the cafe of avarranty, for the feoffee of 2 acres is an qffiguee for voncher,  Lotra 315 av—Lord Nott, i,



Lib. 3. -

Sect.

y 4 TEM f; terre foit graunt a un A L S O if land be granted to a (8. Rep. 73. Plow. 481.)

¥ bome pur terme de deux
ans
payeroit al grantor deins les
Jits deux ans 40 markes, T a-
donques il averoit la terre @ luy
et a [es beires, &c. en ceft cafe fi
le grantee enter per force de le
grant, fans afcun lwverie de fei-
Jfin fait a luy per lé grantor, et
puis il paye al ‘grantor les
40 markes deins  Jes  deux
ans, uncore il wad riens en la
terre forfque pur terme de deux
ans, pur ceo que nul liverie de

ur tiel condition, que st/

upon Condition. Se&. 349.

349-

man for terme of two yeares
upon fuch condition, that if hee
{hall pay to the grantor within
the faid two yeares fortie marks,
then he fhal have the land to him
and to his heyres, &c. in this cafe
if the grantee enter by force of
the grant, without any liveric of
feifin made unto him by the
grantor, and after he payeth the
grantor the forty markes with-
in the two yeares, yet he hath no-
thing in the land but for terme of
two yeares, becaufe no liverie of

1
.r-l'

216

feifin was made unto him at the
beginning. For if he {thould have
a frechold and fee in this cafe, be-
caufe he hath performed the con-
dition, then he thould have a free-
hold by force of the firft grant,
where no liverie of feifin was
made of this, which would be in-
convenient, &c. But if the gran-
tor had made liverie of feifin to
the grantee by force of the grant,
then fthould the grantee have the
freehold and the fee upon the

{fame condition.

Sfeifin a luy fuit fait al com-
mencement. Car sif avVeroi
franktenement et fee en cefs
cafe, pur ceo que il ad performe
le condition, donque il awverot
Sranktenement  per  force del
prime graunt, Pou nul liverte de
[feifin de ceo fuit jfait, que fer-
roit T inconvenient, Sc. Mes fi
le grantor ufl fait liverie de fei-
fin al grantee per force de la
grant, dongue averoit le gran-
tee le [ranktencment et e fee fur
mefme le condition.

(Ant. 26.)

ERE fixe things are to beobferved. Tirlt, Littletonhere putteth an exampleof a condition

E precedent (1). Sccondly, that fuch a condition which createth an eftate may be made by

paroll without deed.  Thirdly, that liveric of feifin in this cafe muft bee made before the

leflee enter, (as Littleton here faith at the beginning) for alter his entrie livery made to him vide sc&. 6o,
that 18 in pofleflion is void, as hath been faid,  Fourthly, that 1f no liverie of feifin be made, (Ant. 48. a.)
that no fec fimple doth pafle, although the money be paid.  Fifthly, thatic i inconvenient

that the fee fimple thould pafle in this cafz without livery of fuifin. Sixtly, that arpumentum

ab inconvenient?, 15 forcible 1n law, as often hath beene and fhall be obferved.  See more of this

kind of condition in the fection nexc following (2).

Et a fes beires, Se.

Icre ({g',) implyeth an eftate in taile, or a leafe for life.

Scét.

T inconvenient, dyco—encontre

L TR T D

* homenot in L. and M. nor Roh. T gue added in L, and M. and Roh.

reafun in 1., and M, and Roh.

(:; Sce fome obfervations on conditions precedent, and conditions fublequent, in the 1aft note upon this chapter.

(2) The necellity which theve was in the old law, thar thore thould always be fome peifon to do the feudal duties, to (il the
polleflion, and to anfwer theaflions which might he brought for the fief, introduced the maxim, that the {reehold could never be
in abeyance, Sve 2, Willon, Bond v. Welt, 165 But it was admitted, that there were fome cafes in which the inheritance, When
feparated from the freehold, might be fo. "Che queltion agitated in the commientary upon this and the following fe@ion, arifes
from the difficulty of'afeertaining where the frechold, in the cafe mentioned by Littleton, is to be. By the livery, it is taken out
of the grantor 3 it mull therefare vefl in the feoffee. Yer it feema diflicult to conceive how it could be in the grantee, con-

v fillently with the termof years.  Theopinion adopled by Littleton and Sir Edwatrd Colie 16 conformable to what is fuid in Lord

Straflord’s eatey 8. Rep. 73, ho—Tt is to be obierved, that tho' by conveyances at common law the freehold neceflurily pafles out

ol the'prantor 3 and that if there ix not fome perfon in being in whom it can immediately velt, the conveyance is void 111{1t

18



Lib, 3. Cap. s. Of Eftates - Sect. 530,

bect. 350.
(5. Rep. g2.) O RE i ad ]TE M ﬁ rerre /E?_)/f ALSO if land be grant—

fee finple grant a un home ed to 2 man for term

conditionall, Se.  pur tferme de § ans, of five yeares, upon con-
'1;}11{; _hke: i Uf an Jur condition, que 1l pay dition, that 1f he pay to
citdte 1 taiie, or y . . .

life. Mm‘_lym::(}f opi- al grantor detns  Jes the grantor within the
nion againt Lindetor  deux frimer ans 40 two firft yeares forty

] th* Tc f' < l I
realon ‘i:,tﬂc;?;r:ﬁ:é markes, que adongue i markes, that then he fhal

fece fimplc is to com- averot ji’t’, o auter- have fee, or otherwife
mence upon a condl-  yuaps forfaue pur terme but for terme of the five

tion precedent, and _ ) : '
therfore canuot pafle @2 des & awms, et liverse yeares, and livery of fei-

until the condivionbee e fogfin off fait @ luy fin is made to him by

erformed ; and that .
lljlﬂru Littleton ota con- j)f’}" jt??’tf‘ﬁ’ de le grﬂuntr force of the grant, now

dition Pl‘ecedmtfdmh ore il ad fee fimple con- he hath a fee fimple con-
(before the pertorm- gnr 1 E90 Fof fi en ditionall, &c. And if in

ance thercot) make 1t ‘ )
fubfequent: and for €0 cdafe le grauntee ne this cale the grantee

proofe of their opinion ]’ﬂ“'“ 77y 2/ grantor les doe not pay to the gran-

thevavouch many {uc- : .
ceffions of authoritics 40 markes deins les tor the fortie markes

that no fee fimple  prpmers deus ans, don- withinthefirlttwoyeares,

Thould paflc before the . . . .
condition performed.  UES  immediate  apres then immediately after

. E. 1. tit. ' : : ]
f:g. . Ut feoflments & faits 31. E. 1. tit. Sfeoffments mfjmes les  deux ans the faid two yearcs Pﬂﬁ'x
9 faits 119 4. letteth paffes, le jee et le frank- the fee & the freehold is

a mannor to 5. for

term of twenty yeavs, lelzement {’/} et _/E’?’!"(Z and fhall be adjudged n
and the deed woulds — pdiy e 12 Je gramsor, the grantor, becaufe

that after the terme
of twenty yeares that  pUr Ceo que s grantor that the grantor cannot

B.and his heirsthould  4p pggj g]yrm les dits atter the {aid two yearces

hold the {aid m: - .
for cver by twelve @eix ans  maintenant prefently enter upon the
pounds rent, 4. ta- enter fur le grauntee, grauntee, for that the

keth a wife and dyeth pur ceg que Je grantee grauntee hath yet title

before the term Dbe . _
pait, the wifc of 4. de-  a@d uncorc title per trois by three yeares to have

mands dower.  And ans d aver et gcczgpfgr la i.lI]d occupie the ]and by

there Wayland chicte .
jutice fﬂ;’:h, thag the  2€77¢ per Jforce de mefme force of the fame grant.

tee and  the {rank-  /[p g}”aﬁz‘_ 135 Mfm‘ PE!?‘ And {o becaufe thﬂt the

tenement doth repofe ”» w ,
;;“:;f;‘“;,m;{,’;“ flihe  Ceo gue le condition del condition of the part of

leflor unnil the terme  puarf /e g?‘(mfﬁc’ {’/Z en- the grantce 1S broken,

be patt, forbeforethat 071 or Jo grauntor ne and the grantor cannot

the condition 1s not : X
erformed ; for it the  poct entrery la ley mitte= enter, the law will put

lefior had aliened the 3 fo fpo of Lo franktene- the fee and the freehold
Land Defore the end of it enle o rantor. C S l " . .
the terme, R. fhould  #2¢il cnle grantor. Carfi 1 the grantor. For if
n?t EF:.':uvur .ryl A w{lt Ir Craiice o1 (rjlz L‘;’:’/(‘_/d!! the gruuntee in this cafc
ot aflife, and by the h rars e -

deatly of the leflor the qﬂ{f/f’_ (/{J};g?f(-sf {Z[HJ‘ -/(,’ males Wﬂﬂ', then af.tf:‘:['
chicle  lord  fhould  enfremder de fe condi- the breach of the condi-
havehad the wardllip g/, &5, et agpres les tion,8cc. andafter thetwo

deux

is not the cafe wich refpe&t to wills, conveyances under the ftatute of ufes, trufts in cquity, or grants of rents de wave. Tor asto
wills s—there janoimmediate transferof the frechold, as upon thedeath ol the teftator it veltsinthe heirtoanfwer the lord'sfervices
snd the Nranger's writs, Asto conveyances under the flatute of ules s—1ill there 16 fome perfon in being in whom the ale can vefl,
the polleBion is not alteved, but continuce in the feoffor and his hene. Secx.Inft 23, Ag toexeeutorvy troflgy thelegalellate imme -
diately vefls and continues in the trultee + and as to rents de nowo, the tenant continues in pofleflion of the land ont of which they
{Mie, However, itin to be obferved, thatin eafes of wills, ules, and trults, il it be inconliflent with theellates exprofly declared, that
the freehold Mould remain with the party (anil'he haga term of years eaproly given him), the law will not give himy by juplica-
tion, an eltate of frechold, See Pybuy v, Kflllfm‘ll, 1, Veat, 3ea, Aadamn v, ﬂ-W-lgt‘; 2 Sulk. 679, Penhay v, Hureddy 20 Verns 3qoe
.~ Speed vo Davig, 2. 8allk, 675, Inthe fame manner, it a perfon hmits hiv cftate to fueh ufen ashie thall appoint 3oand in the mean thne,

and until be makes an appointment, to the ule of himfell and his heirs § or if he Jimits it to the ule of himicll Loy tile, and afer
hia



Lib.3. - upon Céndition.

deux ans, le grantor “yeares, the grantor
avera Jon briefe de fhall have his writ of
waff. Etceoeft bone wafte.  And this is a
proofe adonque, que good proofe then, that
Je reverfion eff en luy, ‘the reverlion is in him, ds

| yeares, and 1t the leffor pay

&J’Jﬁ'- ‘&C' not a hundred markes to the

leflee at the end of the tearme, that then he fhall have fee: by the non-payment of the mony,
the fee and franktenement accrueth to him, and before, the leflce cannot be impleaded 1n
a precipe, neither fhall he vouch.

(%] 7. E. 3+ 10, I, letteth certaine lands to N, forthe tearme of tem yeares, rendring a hun.
dred {lullings by the yeare to him and his heires, and granted by deed, that if he held the lands
over to him and his heives, that he fhould render by the yeare twenty pounds : the lefior dur-
ing the tearme brought an altion of debt for the rent. And there Herle chiefe juftice of the
Common Pleas giveth the rule, that during the tearme the leflce had but for yearcs, and
therefore the action of debt maintenable.

[v] d4. E. 5. tit, attaint, 22, and 43, Afl- p+ 41. D.and 4. infeoffe the two plaintifesin the
aflife, they let thofe lands to §. for tearme of ninc yeares upon condition, that if the plain-
tife in the affife pay a hundred fhillings to §. during the tearme, that §. thall have it but for
nine yeares, and if they pay it not, that §. fhall have fee. S. continueth his eftate by one ycare,
and after granteth his eftate to one A. which H. continueth his eitate by two yeares, and
granted the relidue of the tearme to K. and within the tearme of nine ycaves the plaintites in
the aflife pay the hundred (hillings ro 8. 'R. continueth his poffetlion after the tearme, and
inteofteth D. which infeofteth the lord Furaicrall, againft whom and others without any
claim or entry made by the plaintifes, after the niuc yeares ended he brought his aflife, aud
after adjournment recovered,

. [z} 10. E. 3. 39. {5 40. K. doth let certaine lands to 7. for tearme of twelve yeares, and
i furctie of his tearme he maketh a charter of the tee upon condition, that it he be diftur-
bred within the tearme, that he cannot hold the lands untill the end of the tearme, that then
he fhall hold the lands to him and his heires for ever, and feifin was delivered upon the onc
- charter and the other. K. within the tearme plowed and {owed the land, and tooke the profits
- againft the will of /. and J. upon this difturbance had fec and recovered in affife.

6: R. 2 tits Quid juris clamat 20. IF a leafe be made fora tearme upon condition, if the lef-
fee pay 2 certain {umme within the tearme, that then he fhall have fee, if he pay the money
he fhall have the fee, but if before the day of payment the leflor levieth a fine to another, the
leflee ought toattorn by proteftation, and if he pay the money, the conufee fhal have it, and
the conufee fhull have the rent referved untll the day of payment; and if land be letten for
tearne of yeares upon condition, that if the leflee be oufted within the tearme by the lefior,
that he fhall have fee, 1if he be oufted, he fhall have fee by the condition, and notwithftand-
ing hefhall not have any affife, but he muft hap pofleffion after the oufter, and of this he fhall

havean affife, -
And generally the bookes (*)are cited that make a diverfitic between a condition precedent

- and a condition fubfequent.

Aud laftly, they cite Dier, [a] 10. Eliz. 281, and 0 Sap and Fulier’s cale, Pl Com. 272. the
opinions of Dyer and Browvae,

Notwithftanding al this there are thole that defend the opinion of Zistfeton, both by rea-
fon and authority. By reafor, {or that by the rule of law a liveric of feifin muft pafle a pre.
Ient frechold to fome perfon, and cannot give a frechold 7u fusure, as it muft docin this cafe,
if after liverie of feifin madc the frechold and inheritance 1hould not paffe prefenty, but ex-
pect untill the condition be performed ; and therefore it & leale for yeares be made to begin at
Nichaclmas, the remainder over to another in {ec, 1f the leflor make liveric of {eifin before
Michaelmas, the liverie is voide, becaufe it it fhould worke arall it muft take cfiect prefenty,
and cannot expedt.

oecondly, they fay that when the leflor makes liverie to the leflee, it cannot fland with
any reafon that again{t his owne liverie of feilin, o frechold fhould remaine in the feflor, fec-
ing thereis n perfon able to take 1e,  Burif a man by deed make a leafe for yeares the re-
mainder to the right heires of /. 8. and the leflor make liverie to the leflee focundum  forman
chartee, thig livery is voyd, becaufe during the life of L 8, bis right heire cannot take {for
nemo oft beeres aiwentis), amd i chat eafe the frechold (hall not remaine in the leflor, and cx-
pect the death of 7, 8. during the tearme; for albeit J. 8, die during the tearmie, yet the re-

B L - - I' L] - 1 ™%
mainder 13 void, beeaude a liveric of feifin cannot expetl.
And

of the heire of the leflor, and
by judgement the wife reco-
vered dower, tor the termor
could not have fee, all which
be the words ofthat booke.

12, £, 2, tite woucher 263,
L. letteth lands to B. for cight

b

Sett. 350:

%17

“12. E. 2. tit. voucher 2635,
(8. Rep. 73. Plow. 48% )

[x] 4. F. 3. ro. Pl. Com, Saye's

cafe 274,

[ 3] 44. E. 3- tit. attaint, 22,
43. Afl. P- 41.

[ 2] 10 Ko 3039, 40, 10 AT 13,
te. AflL sot. PL Couw. Biown-
ig’s caie 135

6.R.s. tit. quid juris clamat. 30.

(*}15 H. % 1.2, 14. 11 8.8,
20, 3. H. 6. 6. b.

[4] Dyer 10. Lliz. 281, PL Com,
299,

Vide Litt, in the chapier of tee
nauts lor yeares.

(1. Rep. 130, e, Rep. G7. 2, Pult.
378 @)

his deceafe, to fuch ufes as be fhall arpoint, and for want of appointment, to the ufe of hin right heirs j=in hoth of thefe eafes,

the fettlor and his heirs have a qualified and determinable fee, until by an exercile of the power of

appointment, an ule vells in

the perfon to whom it is appointed 3 or ull by the death of the fettlory, without exerciting his power, the exercile of it becomes

impoflible,  ‘'o this fee dower is cloarly incident,  If the {ettlor makea an appointment, a new

ufe fprings up and vells in

the appointee 3 and the fee originally limited tothe fettlor cenfes 3 and with it the right of the wife toher dower out of it% and

from that time, the ufe appointed under the power takes efled, in the fame manner as if1it had been inferted in the original ALer o o aor 570 4
] L » " » ] Y ) F e B

deed,y-in the place of the power. But it no uppointiment iz made, the fee, fiom being qualified and determinable, becomes AV £7 s, Gty .,

himple and abfolute.

It may be objected, thatin the fecond of thele cafes, an eftate tor bfe is exprelily imited to the {ettlor, 5629,

and that thefee in therefore put in abeyance,  But in the eafe of Leonard Loviet®®. Rep, 78 where the eftate was devifed to S
Leonard Lovie exprefsly for his life, without impeachment of wafte, and afterwards to fuch ufes as he thould appoint, and 25, L7427, 51064 o/ e

wAlter feveral intenmedinte temaindery to the ule of bis vight hicivs, st was refolved, that the fee velted in hine till the appoint.
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Lib. 3. Cap. 3. Of Eftates - Setl. 3go.

(2. Rep. 55.) And they fay further, that fecing all the bookes aforefaid prove that fuch a condition is
good, and that the livery made to the leflee 1s effe€tuall, by confequence the frechold and
inheritance muft pafle prefently or not atall.

Anditis not rare, fay they, inour beokes that words fhall be tranfpofed and marfhalled

[47 Hill & Grange's PL.Com. 171, fo as the feoffmentor grant may take effect. [4] As if a man in the moneth of February make
a leafe for yeares referving a yearcly rent payable at the feafls of Saint Michael the Arch-
angell, and the Aununtiation of our Lady, during the tearme, the law {in this cafe of refer-
vation) fhall make tranipofition of the feafts, wiz. at the feafts of the Annumciation, and of
Saint Michael the Archangel, that the rent may be paid yearely during the tearme. And fo

[¢]1o. E. 3. ScigniorStafford’s ir js[¢]in cafcof a grant of an annuitie, And further they take a diverfitie in this cafe be-

cale, lib. 8, fol. 74 Pl. Com. tyoeene a leafe for life and a leafe for yeares. For in cafe of a leafe for life with fuch a con-

Nichol’s cale 487. dition to have fee, they agree that the tee fimple pafleth not before the performance of the con-
dition, for thatthe livery may prefently worke upon the frechold ; but otherwife it is in the
cafe of a leale for years. Alfo they tuke a diveriitie between inheritances that lie in grant
and inheritances that lie in livery, For they agree that if a man grant an advowfon for
veares upon condition, that if the grantee pay twenty fhillings, &c. within the tearme, that
then he fhall have fee, the grantee fhall not have fee untillthe condition be performed, £ fic
de fimilibus. But otherwife ir is where liverie of feifin is requifite, and therefore if the king
make {uch a leafe for yeares upon {uch a condition, the fee fimple fhall not paffe prefently,
beeaufe in that cafe no livery is made.

They alfo make f{everall anfwers to the authorities before cited. For as to the cafe in
31. E. 1. they fay that cither the cafe is mifreported, or elfe the law is againft the judgement,
For the cafe 1s but this, that a man make a leale of a mannor to B. for twenty yeares, and
that after the twentie yeares 5. fhall hold the mannor to hum and his heires by 12 pound
reng and (as it muit be intended) maketh livery of feifin, in this cafe 1t 1s cleere (fay they)
that 5. hath a fce fimple maiutenant, for there is no condition precedent in the cafe. -

ScigniorStafford’s cafeubifupra.  As forthe cafein 12. . 2. the cafe (as it 15 put in the booke) 1s, that Fobr de Marye made
a charter to Fobn Jde Burford of fee {imple, and the fame day it was covenanted betweene
them that Fobn de Burford {hould hold the fame tenements for eight vears, and if he did not
pay a hundred markes at the end of the tearme that the land fhall remaine to Fobu de Burford
and his heires.  In which cafe, fay they, there s dire€t repuignancy ; for, firft, the charterof
the fee fimple was abfolute, and after the fame day it was covenanted between them, &c. this
covenant being made after the charter, could neither alter the abfolute charter, nor upon a
condition precedent give him a fee fimple that had a fee fimple before.

To all the other bookes, wiz, 7. E. 3. 10. E. 3. 10. 4. 44. E. 3. 43. 4fJ. and 6. R. 2. they
fay, that being rightlv underftood they are good law ; forin fome of thefe bookes, as namely in
10, £. 3. 10. Aff. {&e. itappearcth that there was a charter made in furety of the tearm, which,
fay they, muft be intended thus, w7z, a man maketh a leafe for yeares, the leflee enters and the
leflor makes a charter to the leflee, and thereby doth grant unto him, that if he pay unto the
leflor a hundred markes during the tearme, that then he fhall have and hold the lands to him
and to his heires.

Pl. Com. in Nichol’s cafe 437, Inthis cafe, fay they, thereneed no livery of {eifin, but doth enurc as an executory grant
by increafing of the ftate, and in that cale, without queftion, the fec fimple pafleth not be-
fore the.condition performed.

And thercfore Lirtleton warily putteth his cafe of an eflate made all at one time.by ono

. conveyance, and a hvery made thereupon,

Fov Liitleton himfelte in the Sechion betore faith, thae in that cafe withoutalivery nothing
pafleth of the trechold and inhentance. '

[/]10.E. 3. §4- And this diverfity (fay they) 1s proved by books; and thercupon they cite [d] 10, I, 3. 54,

) In a writ of dower, the tenant vouched to warranty ; the vouchee as 1o part pleaded thae

the hufband was never {fei{ed of any eflate whercof fhe might be endowed ; as 10 the refiduc

the tenant pleaded that he lefled o the hufband 1n gage vpon condition that if the lefior
paid ten markes at a certaine day, that he fhould re-entery and if he failed of payment, thae
the land fhould remaine to the hufband and his heives, which mufl beintended to be done by
one cntive act, and pleaded that he paid the money at the day, which is allowed to be a qen
plea s FKrpo, the fec fimple pafled by the hivery, otherwife the plea had awmounted that the
hufband was never feifed, &e. And fay they, that it cannot be intended that the judges fhould
be of one opmion 1n Trinitic tearme, and of another opmion in Michaclmafie tesrm in the
fame yeare, and therefore (they hold) their feverall opinions are in refpect of the faid dive- -

732, E. 3 tit. gair. go. fitic of the cafes. | |

[cJ 82 B 5 it g [¢] 32« L. 3.8t garr. 300 a tenant by the ourtefic made aleafe for yeares, andin furety of
the teanme, &, 111:15:: a charter in fee hmple, and made livery according to the charter (note

a {pectadl mention made of livery tn this cafe) ; and iflue being takendn an ailife, whether the

tenant

ment wan made. SecalldOir Edward Cleere'a ¢aley, 6. Rep. 18. It may alfo he objelled, that a limitation to fuch nfea as a perfon
{hll appoint, isincompatible with, or rendered void by, the fubfequent limitation of the (ee to him, as the ownerfhip of the
{ee carvics with it every power of appointment  But itisto be obferved, that the owner of the fre cannot convey the inheyi-
tance, byt by deed fealed apd delivercds Now he may limit a feey under o power, by a mere infirument in wreiting, and with-
oul any ol thofe forms o1 ceremaonies which the law requires for pafling veal property 3 which, cleaily, isa power not included
in the ownerllip of the fee, It mully bowever, be noticed, that as o power of appointment is hiable to be lufpended and de-
(Lroyed, and as the exiftence of the power s the only circumitance which precludes the wife from her dower, in the cafe | bave
mentioned there always muft be a pollibility of dapger intaking a title which depends uponite Yet in fome cafes the poflibi-
lity is {o {mall as not to deferve attention.  Some remarks on the.mode pencrally ufed for barring the wile’s dower will he

olcred in the courle wl thele annotations,
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I.ib. 3.+ ‘upon Condition.  Sett 3350. 218

tenant by the courtefie demiied 14 fee, upon the fpectall matter found, 1t was adjudged that
a fee fimple pafled, and that the heire might enter for a forfeiture, which, fuy they, in cafe of
livery is an exprefle judgement in the point agrecing with the opinion of Lirtlvton.

() 43- E< 3. 3¢. In an action of waft agzinft one in lands which hee held for tearme of (/) 42 E. 3. 251
yeares, Belknap pleaded thus for the defendant : that the defendant was feifed in fee, and in-
teofted the plamntife, &c. and after the plaintife demifed the land back againe to the defendant
for yeares upon condition, that it the defendant paid certaine money, &c. that then the de-
fendant might retaine the land to him and to his heires, aund if not, the plaintfe might en-
ter, &c. and pleaded that the tearme endured, and that the day of payment was not come,
and demanded judgement, 1if the plaintife may maintaine an action ot wafte, inafmuch as the
defendant had now a fee fimple, and fhewed forth the indenture of leafe with the condition
(which agreeth with Lireleton’s cafe) all being done at one time, and by one deed, and a li-
very intended, and with Lirtleton’s opinion alfo. It 1s true, fay they, thatr Caverdifb ac-
counfell with the plaintife offered to demurre, but never proceeded. (g} Fide 20. Af. pl. 20.

Other authorities they cite, but thefe (as I take it) are the principall, and therctore for
avoyding of tedioufnefle, having I feare beene too long upon this point, the others I omit.
Only this they adde, that Litleron had feene and confidered of the {aid bookes, and have fct
downe his opinion where livery of feifin is made upon a conveyance made at one time, as
hath beenc f{aid, that he hath tee fimple conditional'. |

Benigue leflor, utere tuo judicio, nibil enin impediv.  Conditio beucficialis quee flatun conffruit Lib. 8. fo. go. France’s cale.
benigné fecundum werborum intentionem ofl interpretanda, odiofa autens quee flatun: deftruit firifle (Dyer 45. Plow. 7. a.)

Secundumn verborum proprictatens eft accipienda.

A leafe is made to a man and a woman for their lives upon condition, that which of them
wo fhall firlt marry, that one fhall have fce, they entermurry, neither of them fhall have
fce, for the incertainty,

Note, It the condition be to mncreafe an eftate (that is to fay) to have fee upon payment of (Ple. 48:. a, Ant. 206. a. b.)
money to the leflor or his heires at a certaine day, before the day the leflor is atrainted of
t.calon or telony, and alfo before the day is executed, now 1s the condirion become impof-
hible by the act and offence of the leflor, and vet the leflce {hall not have fee, becaufea prece-
dent condition to encreafe an eftute muft be pertormed, and if 1t become impoilible, no eftate

thal rife,
Pur ceo que le grantor ne poet entrer, ¢9c. Regularly when any man will E:E.{Ezz'lfmwn’ﬂs & Bclron’s

take advantage ofa condwion, if hee muy enter hee muft enter, and when he cannot enter he (5. Rep. 53. b.)
mult make a claume, and the reafon is, for that a free-hold and inheritance fhall not ceafe
without entry or clayme, and alfo the teoffor or grantor may waive the condition at his
pleafure. ‘

As 1t aman grant an advowfon to 2 man aud to his heires upon condition, that if the
grantor, &c. pay 20 pound on fuch a day, &c. the ftate of the grantee fhall ceafe or be utterly
void, (1) the grantor payeth the money, yet the ftate is not revefted 1n the grantor before 2
chume, and that claim muit be made at the church. (d) And foitis of a reverfion or remain-
der of a renry, or common, or the like, there muit be a claline before the flate pe revefted in
the grantor by force ot the condition, and that cliime muft be made upon the land.

A fortioriy n cale of a feoflment which pafleth by livery of {eilin, there muft be a re-entyy 42- E. 3. 1.
by torce of the condition before the ftate be voyd. |

If a man bargaineth and {elleth land by decd indented and inrolled with a prows/s, that if
the bargainer pay, &c. that then the ftate fhal ceafe and be voud, he paveth the money, the
itate 1s not revetted in the bargainer before a re-entry,(2) 2ad foitis if a bargain and fale be
mude of a 1'cvu1‘ﬁou, rcnmimlcr, advowlon, rent, common, &c. And fo 1t 1s if lunds bee (6. Rep. 34. a. b. Plo. 24e. B.)
devifed to a man and to his heirs upon condition, that if the devifee pay not 20 pound at {uch
a day, that his eftate fhall ceafe and be void, the money 1s not paid, the flate (hall not be
velted in the heirbefore an entrv. And fo itis of the reverfion or remainder, an advow{on,
rent, common, or the like, (3) TR o

But the faid rule hath divc(é cxeeptions,  Firfly in this prefent cafe of Littlercn, for that he ::dLh:' :é.fr:-gf?-i- Dig’s cale,
can make no entry, he fhall not be driven to mike any ctaime to the reverfion : for {ecing by = %
conftruétion of law the frechold and inheritance pnﬂ‘cth maintezant out of the leflor; by the
like conftruétion, the frechold and inheritance by the defuult of the leflee fhall be revetted
the leflor without entrie or claime,

2. If T grant a rent charge in fee out of my land upon condition, there 1t the condinion be
broken, the rent fhall be extinétin my land, becaufe 1 (that am in pofleflion of the land) need
make no claime upon the land, and therefore the law fhall adjudge the rent voide without any
cluime,

3. It 1 man make a feoffment unto me in fee upon condition that T fhall pay unto him 20

pound at a day, &c. before the day Ilet unto him the Lund for yeares referving a vent, and
after

(£) 20, Al pl. sop

Vi. Littleton cap. Villein.

(/) Pl. Com. Browning's cale
133. b.

Lib. 2. fo. go. Sir ITugh Cholme
ley’s cafe.

Pl. Com.Browning'scaft 133. b.
20. X 4. 10,

0. E. 4. 19. 20. I1. 7. 4+ by,
4 Rep. 53)

12

F o™

(1) Ace, 2. And. 8. o and feired
(2) Acc. 1. Rep. 174, 8. a8 to the general principle 1 but the particular cafe there was, that A, covenanted to ftand Icized
| ay exercife of this powery heaes

to the ule of himfelf for lite, with feveral remaindera over 3 with a power of revocation.—By _

voked the nfes 3 and it was held, that the antient ufes were determined, without entry or claim, becaufe he himfell wasg te-

nant for life of the land, and hie could not enter upon himfelf 3 and no claim wan neceflary, as an exprefs revocatlon was as

flrong as any claim could beo—S8ee the following page, _ _
(3) The énwryy or claim, may be made cither by the party himfclf, or by a franger, by bis order. 2. Cro.s7.

-~
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Lib.~3. ~  Cap.g. OfEftatess et 351,372:

" {1. Rep. 97-) after faile of payment, the feoffee fhall retaine the land to him and to his heirs, .and the rent
is determined and extiné, for that the feoffor could not enter, nor need:not claime upon the
land, for that he himfelfe.was in pofleflion, and the condition 'being collaterall is not fuipended

' by the leafe, otherwife it 1s ot rent referved.

* Lib. 1. 174. Digge's cale. 4.-If .2 man by his deed in confideration of fatherly love, &c. covenant to fand feifed to
* {Parl. Rot. ¢27. a. 265. b. Aat. the ufe-of-himfelfe for life, and afrer his deccafc to the ufe of hiseldeft fonne in taile, the re.
L45e be) + mainder to his fccond fonne in taile, the remainder to his third fonne in fee with.a provifo of

- revocation, &c. the father doth make-a revocation according to the provs/s, the whole eftate
. 15 maintenant revefted in him without centry or claiine for the caufe aforefaid,
Le grantee ad uncore title pur 3 .ans. By this it appeareth that albeit

. the leflee had pro tempore a fee fimple, yet after that fee imple is deveftéd out of him, and
vefted in the leflor, he'thall hold the lands for three yeares by the exprefle limitation of the

_ N parties. |
"Pl. Com. in Fulmetflode’s éafe. ~ Jf a man mike a leafe for 40 years, the leffee afterwards taketh a leafe for 20 yeares upon
: o7, b, condition that if he doth fuch an act, that then the leafe for 20 yeares fhall be void, and after

” Efg's I?;l;'J Abr. 494 495 497 (pe Ieflee bredke the condition, by force whereof the fecond leate. is void, notwithftanding the

* (5. Rups 11. a.. 1.-Roll. Abr. lcafe for 4o years is furrcndred, for E!le condition was annexed to the leafe for zo yeares, but
L 412.) Lo ot 27 3. 4 the furrender was abfolute. So1tis 1_E a man make a leafe fc::r_a,o yeares, and the leffor grant
g the reverfion to the leflec upon.condition, and after the condition 1s’ broken, the tearme was
- abfolutely furrendred. Aund the diverfirte is when the leflor grants the reverfion to the leflee
upon condition, and when the leflee grants or furrenders his eftate to the leffor; for a condi-
tion annexed to a furrender may revell the particular eftate, becaufe the furrender is condi-
tionall.  But when the leffor grants the reverfion to the leflee upon condition, there the con-
dition 1sannexed to the reverfion and the furrender abfolute. (1)
: 8. E. 2, AfL 195 A gardian in chivalrie took a feoffment of the infant within age that was in his ward, and
- the infant brought an aflife, and the gardian fhall be adjudgéd a diffeifor, which proveth that
. the teoffment as againft the infant was voyd, and yet by acceptance thercof the intercft of the
gardlan was furrendred.
3o E. 3. 27, A man maketh a leafe for tearme of hife by deed, referving the firft feven yeares a rofe,
and if the leflee will hold the land atter the feven yeares, to pay a rent in money ; the leflce
» will not hold over, but furrender bis tearme : 1n this cafe in judgement of law he had but a
tearme for feven yeares. -And {o it 1s 11 a man make a leafe for lifc, and if the leffee within one
. yeare pay not zo fhillings, that he fhall have buta tearme for two yeares, if hee pay not the
money the eftate for life is determined, and he fhall have the land but for two yeares.

Geo eft vone proofe adoiiques, que le reverfion eft in luy, Sc. Here is

1mplyed that no man can have an action of wafte, unlefle the reverfion be in him, and by the
~zauthoritte of our authorthe reafon-of a cafe, and well applyed, is a good proofe in law. (2)

Se&t. 351.

AJE.S en twls-cafes de feoff- BUT 1in {uch cafes of feoffiment
ment Jur  condition, [ou le upon conditian, where the fe-.
Jeoffor -port doyalment enirer pur offor may lawfully enter for the
le condition enfreint, &c. * la condition broken, &ec. there the
le feoffor wad L franktcnement feoffor hath not the freehold be-
~devant fon entrie, . fore his entrie, &c. (3)

. =.E. 4.209. 14. E. 4. 6. 45. E. 3.

~Lhis upon that which hath beene fuid is evident, and needeth no further explanation.

Selt. 3352,

sMwagy Dveng vlizdyer. Q) U B le feoffee T E M fi. fegffment ALSO 1f a feoffinent

avte by oo M a5 aq. By 2. 0 ) ’ . . .

.'f.:z',_i. o 70 o Brs Serp- . '(imc’_f :z,r E_B"c‘]. /f/;t' Jait ‘/;ﬁ t1el be madti: upon {uch
R4 T CH]IHWEPS Eilrf'- 1ere 19 no (iInme IH‘IltUL, Ca;{ it;a’? hrc f? t:]a é’fal Conditiﬂn t ]a t] c A -
(Ant, 2o, b.og. Roll. Abr. thercfore the feollee by > 9 f ﬂ ’ t the fcof

(a3ge 1 ROl AbL G Grge a). e Taw hath ume du- doncra le ferre al feof- fee (hal give the land to
Jor,
* Ja—{on in L. and M, and Robh.

(1) See n'lﬁJ'Dycr 143 2. Rall. Ahr, 495 ‘ | | | |
(2) No perfon-in entitled to an a&ion of walte againft a tenant for life, but he-whao has the immediate ¢ltate of inlreritance in

e remainder or revertion, canedtint upon the cltate for Mle, I hulufrvn.lht' eflate of the tenant for hife Whopummitﬂ walte, and
the fubfequent eftate ol inheritance, there is interpofed an cftate t}! ﬁ'cul‘mld, to any perlon i effe t-hun during !lu: continuancee
cof fuch interpoled eflate, the adtion of walle in fulpended 3 ur}d il the l+u (I tenant for Iii_‘u t{lt-ﬂ durfng the continuancee of fueh
interpofed cilate, the adtion is gone for ever.  But though, whiie there 1u an eftate for hft‘: interpoled lwtu.rurnllhu cfiate of the
perfon committing walle, and that of the reverlioner or rumuln(lvr-mm_l infeey the rumnn*ldur‘-'m.m cannot lu*mg hig achon of
wilte r yet, if the walle be done by catting dowan trees, 8ce. fuch rematnder-man in fee may leize them § and i they are taken
away, or made uie of, bhefore he feizes them, he may bring an aclion of trover. Fory in the vye of the law,a remamder-man
~Aor hfe haw not the property of the thing walled 5 and even a tenant [or life in pofleflon hag nur._lhu_nhllulf:tu propaty ot jt,
Lut merely a rightto the enjoyment or henefit of it, as long as it in anoexed to the inheritance, of which it 1o confidered a P,
nidd therefore it bedongs to the owner of the fee. Sce Ant, 53, b, cth Rep. Pagett’s eafe. Udal v, Udal, Alleyne 613, 10 W, 267
Bewick vo Whitehead, 21, Vine Atv, g23. 20 L. Cae Abr, g27. Rolt v, Sunu;rvillr:. 1. MK, 757,
(3) For tll entry it doth not appear the feoflor having power at hiy ¢leclion to void or continue the ellate of the feoflee,
warhich he will do. Notg to the aath odit,



Lib, 3.
for, et a la feme avl

feoffors a aver et tener
a eux, et a les bewres
de lour deux corps en-
gendres, et pur default
de tiel iffue, le remain-
der al droit heires Je
Jeoffor.  En ceo cas fi
Je baron devy, vivant la
feme, devant afcun e-
flate en le taile fait a
eux,® &c. dongues dost
Iz feoffee per la ley faire
effate a la feme cy
pres le condition, et
auxy cy_pres lentent
de le condition que if
port fatre, coftafcavorr,
deleffer laterreal femnre
pur terme de vie Jans
zmpeachment de waft,
le remainder apres fon
deceafe a les beires de
+Heorps fa éam@ffe luy
engendres, ef pur de-
Jault de tiel iffue, le re-
mainder as droit beires
le baron. Et la caufe
pur que le leafe ferra
en ceft cas a la feme
Jole fans impeachment
de waff, eff pur ceo
que le condition eff,
que leflate ferra fait
al baron et a fu feme en
T tatle. Et fitiel eflate
uft eflc fait en le vie le
baron, donques apres
le mart le baron el || uff
ewe cffate eut en e
taile 5 quel effate off
Jans qmpcachment  de
walt. Et it il off

reafon, que cy pres que

upon Condition.

the feoffor, and to the
wife of the feoffor, to
haveandtoholdtothem

and to the heires of

their two bodyes en-
gendred, and for default
of fuchiflue,the remain-

der to the rightheires of

the feoffor. In this
cafe 1f the hufband dy-
eth, living the wife, be-
fore any eftate in taile
made unto them, &ec.
then ought the feoffee
by the law to make an
eftate to the wifc as néer
the condition, and alfo

gy e

as neere to the entent of
the condition as he may
makeit,(1) thatistofay,
toletthelandto the wife
for terme of life with-
out impeachment of
wafte, (2)the remainder
after his deceafe to the
heires of the body of her
hufband on her begot-
ten, (3) and for detault
offuchiflue,theremain -
der to the right heires
ofthe hufband. Andthe
caufe whythe leafe thall
bee 1n this cafe to the
wife alone without im-
peachment of wafte 1s,
for that the condition
is, that the eftate thal be
made to the hufbund
and to his wife in taile.
And if fuch eflate had

been made in the life of

the huiband, then after
the death of the hul-
band fhee {hould have

Sect, 352.

ring his life, unleffc he be
haftened by the requeft
of the feoffor or the
hewes of his budy, as
Littleton faith in the next
feétion,

St Je baron devie,

e, But in this cafe,
it the feoffee dycth before
any feoffment made, then
15 the condition broken,
becaule he made not the
eflates, &c. within the
time preferibed by the
law, But if the feoffment
bee made upon condion
that the {eottee before the
fealt of St. Micharl the
Archangell next following
give the land to the feot-
for and to his wife in tatle,
wt fupra, and before the
day the fcoffee dicth, the
ftate of the heire of the
feoffce fhiall be abfolute,
becaule a  certaine time
15 Iunited by the mutual
agrecement of the parnes,
within which time the con-
dition becommeth 1mpof-
fible by the a& of God, as
hath been faid before, and
therefore it is necellary
when a day 13 himited, to
adde to the condition, that
the feoffee or his heires
doe performe the condi-
rton; but when no time is
himited, then the feoffce
at his perill muft performe
the condition during his
lite (although there be no
requeft made) or clfe the
feoffor or his heires may
ye-gnter,

Fait a eur, c.
Hecre the (&5e.) implyeth
according to the condi-
tdon with the remainder
Qver,

Al feoffor & a
la feme, &c.  Here

1t appearcth  that albeir
the frme bee a dtranger,
et the fcoflee 15 not
{;uund to make 1t withmn
convenient time, becaufc
the feothw who 1a privy
to the condition is to tuks

ju)'nr'ly
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(2. Rep. §9.)

(Scét. 317:)
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15- H. 7. 13. 17. H. 6. 26, 29,
g. Eliz, Dyer ab2. Pl. Com, 446.
Lib. 2. fo. 79. Scigmor Crom-
well's cale.

{5¢&. 331 )

(1. Roll- Abr. 449. Ant. 2e0. 2.)

(2. Rep.79. a.6. Rep. 3o. b.)

on, L9, Dower 135, |
Sognior Cromweli’s cafeubi fus
Ill'ﬂt

T Jes corps de fon baron et de luy engendres, in L, and M. and Reh.
| 1/ eive—adewe, Wy L. and M, and Rob.

* Ge.notinL.and M. nor Roh
| fe added in Leand M. and Roh,

(¢} So where a feoffient was made on condition that the feolleen re-infeolled the feolfor and his wife in til, the remain-
der o the right heirs of the hufband ; the hufband dicd 3 the wite married a fecond huiband ¢ the feoffeea enicotied the frs
cond hufband and his wife, for her life ; — the remainder to the right heirs of the At bufband 5 it was held that the cond;-
tonwas well performed.  Br, Abr, tit, Cond. pl 33, And fee 1bid. yo. Plo. 291,

(2Y Nate, (£ land be glven to the awifee and the beirs of the byfband of bis body begotieny the avife Sall bawe the eflate Jor {ife,
SJuljed to avaflec— Sup. 26. b. t therefore fuckh conveyance is not by force. Land Nott. MS.

(3} It s with great picature we prefent the reader with the following ebfvovations on this paflage.  Lord Chiceljullice Wil
mot, in his argument in the giving judgment in the eafe of Frogmoiton, on demife of Rolnion v. Wharrey, 2. Blickil,
718, remarks s ** When an eltate 13 limited to a hufband and wile, and the heira of their two hodien 3 the word Heirs s )
*““word of limitation, beepule an eflate in given to both the perfons, from whofe bodics the heirs are to iTue,  But when it ia
' ven to one ealy, and the herrs of two, (a6 to the wife and the heirs of her and A B there the word Heirs s a word of
“ purchiafe g for 10 ellate tail can he mude to one only, and the heirs of the boady of that perfon and another,  ‘I'his e
'' penrs from Litts fuéts 3520 according to the true veading colledted fromthe opiginal editions.  The commuon cditions make
o the eftare ry fPreg, theramn llll.‘l't“{l"lfl'.ll o L’IL'. to the Wil!llu" and fes I s o t'I'JJ'pJ jd fJ(H'aH el /f{i' f'H_[*.'H(h'rJ ! Whn'h i|-| Nt 14
B onear ag might be to the original cftate htended, if the huih(}ml had Tived § viw. Lo the hulband qud wife, and the hoirs of

5 “othiewr
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6. Rep. 3o. b.) joyntly with her, And fo bosme poit faire effate had an  eftate in taile,

it 1s 1t th dition be to , /-, . . .
lcnlfse:;ﬂ‘e eufinfé?&’-i and & Centent de cozzdztzmz, which eftate 1s without.

an eftranger, the feoftec Eg"c_gzgei{ﬁarroz't*ﬁzif, impeachm'ent of walfte.

hath time during his life JRC B,
anlefe he be haftencd by S ¢- comment que - el And {o it 1s reafon, that

requeft. Otherwife it 18 7€ paiz‘ aver effateen as neare as a man can
(1- Roll. Abr. 452.) (as hath beene f0d) pas0p ficome el || puiffoit make the eftate to the

where the condition is to . : . s
cofeoffe a franger or aver fi le done en le intent of the condition,

ftrangers oncly. taile uft efire fait a § &c. that it fhould bee

(1. Kol Abr. 428 me{ft T;:nflg, IE;EE ?:(f:ijf Ja baron et Y aluy en made, &c. albeit {he can-
tion that the feoffee thall /g @re L. fa baron. not ‘have eftate in taile,

make a gift in taiic to the . :
feoffor, the remainder to as fhe might have had if.

a ftranger in fee, there the  the gift in taile had been made to her huiband

feoftee hath time during 54 o her in the life of hér hufband, &c.
his hife, as 1s aforefaid,

Seignior Cromwel's cafe ubi fu- Decaufe the feuffor whois partie, and privy to the condition, is to take the firft eftate. Butif

pia. the condition were to make a gift in taile to a ftranger, the remainder to the feoffor in fee,

(2. Rep. 59. Ant, 208. b)) therc the feoffee ought to doe 1t in convenient time, for thae the firanger is not privy to the
condition, and he ought to have the profits prefently, as before hath beene {aid.

De faire eftate al feme cy pres le condition, et auxy cy pres entent

del condition que il poit faire, Sc.

(Ant,21. b)) . 1nfeoffe B. upon condition that 5. thall make an cftate in frankmariage to'¢. with one
fuch asis the daughter of the feoffor; in this cafe he cannot make an cftate in frankmar-
riage, becaufe che eitate muft move from the feoffee, and the daughter is not of his blood, but
yet hemuft make an eftate to them for their lives, for this is as neer the condition as he can.
And {oitis if the condition be, to make to 4. (which is a meer layman) an eftate in franke

. almoigne, yet muft he muke an eftate to him for his life, for the reafon here yeclded by Lit-
tivton.

A diverfitic 1s to be underftood between conditions that are to create an eflate; and condi-
tions that arc to deftroy an eftate : for here it appeaveth, that a condition that is to create an
citate, is to be performed by conftruction of law, as neere the condition as may be, and accord-

(1. Roll. Abr. 426. Plow. 7, a. 1ng to the entent and meaning of the condition, albeit the letter and words of the condition

Dycrgs- 2.} cannot be performed : but otherwiie it is of a condition that deftroyeth an eftdte, for that is

' to be taken firictly, unlefle it be in certaine fpeciall cafes : and of this fomewhat hath beene

{aid beforc in this chapter. |

As 1f a man morgage his land to 77, upon condition, that if the morgageor and 7. §. pay
twenty {hillings at fuch a day to the morgagee, that then he fhall re-enter, the morgageor
dicth before the day, Z. 8. paies the money to the morzagee, this isa good performance of the
condition, and yet the letter of the condition is not performed.  Butit'the morgagcor had been
alive at the day, and he would uot pay the money, but refufed topay the fame, and 7. §.alone
had tendred the mouey, the morgagee might have refufed it.  But if a man make a leafc to
two for yeares, with a prowifs, if the leflees dye during the tearm, theleflor fhall re-cnter, one
leflee alicn his pare and dye, the other leflee cannot re-enter, bue the affipnee fhall enjoy the
tearm fo long as the furvivor liveth, and the reafon is, becaufe the leafe by the prowifo is not
to ceafe til both be dead. Butin the former cafe, albeit the morgageor be qund, yet the actof

Gaod fhall not difable 2. 8. to puy the money, for thereby the morgagee reccives to prejudice.

And fo it is that cafe, if 70 8 had dicd before the day, the morgageor might have paid it.

And here 1s to be obferved a diverfity when the teoffee dyeth, tor then (as hath been {aid)
the condition is broken, and when the feoffor dyeth, for then the cftatc is to be made us neet?
the 1ntent of the condition as may be.

go. H. 8. tir, Condit. Br, 190.
V. 3. H. 8.tut, Jount. Br.6e,

Lib. e, fo. 79. 80. 81, Seignior
romwel's cafe. ¢, I, 4. 5.

Al feme pur terme de fa vie fans impeachment de waft.

Hereat appeareth, that this eftate for life ought to be without impcachment of waft, and
yet if the wite doth accept of any effate for life without this claufe, without impeachment of
wally s good. becaufe the flare for life s the fubftunce of the grant, and rthe privilege to be
without impeachment of waft is collaterally, and oncly tor the beneli of the wife, and the o-
mitlion of it onely {for the benefit of the heire, (1) |

Allo 1 the wite take hulband before requetl made, and then they muke requeft, and the ftate

g. 31, 4. 5. Scignior Cromwel's
cale uln rn}llil.

(1.5, 268, 349, 304, 442, Ant,

zu7.4, Cros LL 45, 1S
* fait not in L. and AL nor Roh. + el—il in .. and M. and Rok. T le added in L. and M. and Roh.
| e~/ L. and Moand Rob, Su—/un in L. and M, and Roh, 4| a not in L. and M. aud Roh,

J fu—yon in L, and M, and Roh,

'(:) Mr. Berjs TIawkine obferves herey that the omiflion of the privilege of belng withont impeachment of wafte, fhall not
give the hew of the feoffor, for whofe bencfit it was omitted, a re-entry, which would defeat Uhe eflate of the wife. P jo4.
2. Rep B2, i,

— i — l—— e, _— a— -

. gt N

e e L gy e g — H——

*“ their two bodier. Tt the originnl edition by Lettor and Macklinla, in Littleton’s life-time, and the Rohan edition, which
““ 15 the next (both which my brother Blackfone has) vead ic thus s Jes beivs de les corps oe fon baron et lny engendres i whieh
“ Juquite confounnt 1o the original eftate 3 and this efate, to the widow for life, and the heirs of the body of her hufband and
“Cherfell begoton, Littleton, in the fime fe@ion, deelares not to be an eftate tall,  The fame is held in Dyer gge—=in L.ane and
““ Pannel, 1. Roll, Repe g8, and in Goffage and Taylor, Style, 325 which, from a manuleript of lord Hale, in pofleMon of
“ my brother ¥athurit, appeiy 1o have been licvlt determined o 1. 16061 § which accounts for fome ¢xpredlions of chicl-jultice
‘“ Rolle, in Style’s cale, which was tn L, Pafch, 1652,



Lib. 3. .

+s made to the
the condition, aib
be made to the wife,

of the wife.
Sauns impeachment de walt,

albeit the eftate be made to the hufband

_ uponr Condition.

hufband and wife, during the life of the wife, this 1s a good pel'fcmance of (1.Roll. Abr. 426.)
and wife, where Li#t/eten faith 1t 1s to

but it is all one in fubftunze, fecing thut the limitation is during the life

Set. 553.

Abfgue impetitione vafii, (that is) without any chal~

{enge or impeachment of wafte, and by force hercof the leflce may cut downe the trees and

convert them to his owne ufe.

adion de wafl, for then-the
-nd in that cafe the leffor fhall have them (7).

And it 1s to be obferved, that after

difcharge extends but to the attion,

Otherwile it is if the words were fauns impeachment per afcun
and not to the trees themfielves,

the deccafe of the hufband the ftate is not to be made’to

¢he wife and the heires of her body by her late hufband-ingendred, and fo to have an citate of

s sheritance as fhe fhould have had by {urviyor,

if the eftate had bin made according to the

condition, but only an eftate for life without impeachment of waft, &c. for that by the autho-

vitie of Littleton is not {o neere the ‘intent of

But T will fearch no further into this cafe,

the condition as the cafe that Lirtleron putteth.
but leave it to the learned and judicious reader,

Et apres fon deceafe a les berres del corps le baron de luy engendres.

Note here, admir that there were two 1flues in taile,

= the eldeft, and yet if he dieth withoutflue,
hath beene faid in the chapter of Eftate taile (2)
¢he condition (if there were two iffues) could not be

Seét. 383,

JTEM en coff cafe. ALSO in this cafe if
fi le baron et la the hufband and

feme ont iffue, et de-- wife have iffue, and die
viont devant le done before the gift in taile
en le taile fait a eux, made to them, &c.then
&c. dongues le feof- the feoffee onght to
fee doit_faire eftate al make an eftate to the
ifflue et a les beires iflue, and to the heires
de corps fon pere et of the body of his fa-
for mere engendres, “ther and his mother
et pur default de tiel " begotten, and for de-
iffuc, le remainder a fault of {uch iflue, &c.
Jos droit beires le ba- the remainder to the
ron, Fec. Bt mefme right leires of the
la ley eff en auters hufband, &c. And the
Cafes [emblables.  Ef {fame law is In other
i tiel feoffee me woet like cafes: and if fuch
faire tiel efare, Bc. a feoffee will not take
quaunt il ¢ff reafon- f{uch cftate, &c. when
ablement requife per he is reafonably re-
enx que devoyent quired by them which
aver cflate per force ought to have the ftate
de Je condition, &c. by force of the con-
dongue poet le feof- dition, &c. then may
Jor'ou fes befres en- the feoffor or his heires
trer *, enter.,

the remainder fhal prefently velt only
it thall per formam doni veit in the oungeft, as
and fo 1t is tacite proved here, fy
performed.,

or otherwife

UANT il eft vea-
fonablement  re-
quife per eux queux ac-
voyent aver eflate per

force de le condition.

Notc here 1t appeaveth, that
the feoffee hath time during
his life to make the eftatc, un-
lefle he be reafonably required
by them that are to take the
eftatc.
ed of parties or privies, and
not of meere f{trangers, for
there (as bath beene {aid)
the {tate muft be made 1n con-
venicnt tune,

And concerning the requeft
it 1s to be knowne, that when
the requeft 1s made, the party
or privy muft requeft the {eol-
fee at a time certain to be up-
on the land, and to make the
ftatc according to the condi-

~tion, for fecing no time certiln

is preferibed for the making
of the flute, and )t 15 1ncertan
when the requett fhall bee
made, fuch requeit and no-
tice muit be made as hath bin
fuid before in this chapter,
And of this {céhign, with
the (€9¢.) there needeth not,
upon that which hath beene
faid, any furthcr explication.

Sect.

* dye, added in L.and M. and Roh.

(1) The privilege given

by the words without impeachment of walte,

perfon to whom that privilege is given, changes bis eflate, he lofes the privilege, 11, Rep. 83, by

that the intent of this claofe is only toenable the tenant to cut down timber and open new mines,
Jdown timber which ferves for the {heiter or ornament

g1+ Rolt vi Lord Sommerville, 2. Ab.

to allow deftru&live or malicious wafle 3 fuch as cutting

4ee Vine v. Lord Bernard, 2. Vorn, 738. Packington v. Packington, 5. Bac. Abr.4

Alton v, Aflan, 1. Vin. 264. Peers v. Peers, 1, Vin, g21. 2, Atk, 283.

(2) Sce 1 Rep. s, 30 Repe 630 110 Rep. 8o, and the note page 488, in Mr.

Douglas’s Repottos

220

(Cro. Car. 242.)
{Cro. Jac. 216.)
Se¢ in my Reports lib. 12, fo. 8¢

lib. 9. {o. 9. i 2. 23.

(4. Rep. 63 2.5

(Ant. so. b. 26. b. 24.2.)

(2. Rep. 78. b. 79.)

This 15 to be intend-

(Aot. 222, b. 2¢4. b, 208. b.)

(8. Rep- 89.b.)

1o annexed to the privity of eftate j—=fo that if the
[.atch, 2q0.~It has been held

and that it doen not extend
of the eftates

I£q. 759



 Lib. 3. Cap. 5. Of Eftates  Sett. 354, 355.

Sect. 35 4.
QUE le feof- JTEM f feoffiment A LSO if a feoffment

Jee re-wn-  fot jfamt fur cond:- bee made upcn con-
h Jeoffera  plufors tion, que le feoffee * re- ditton, that if the feof-

bomes. By the re- 20feoffera plufors bomes, Ifce thall re-enfeoffe many
{0 - feoftment it 15 Im* g gqer of tener a enux e men, to have and to hold

lied tob de to the : . . .
| ﬁ;%bf,;" o reofte. @ Jour betres 4 toufs to themand to their heirs

_ment over to ftran- jours, et fouls ceux gque forever, & all they which

gers cannot be faid a - -
Fe-feoffement, and if devoient aver effate mo- ought to have eftate dye

» S the feoffement thould 7071 devant aftun eflate  before any eftate made to
- be madeoverto fran- fy5 5 oy, dongue dortJe  them, then ought the
~-gers onely, then, as : . e 7 feoff: ke oft:

- hath beene often faid, Je0ffee faire eftate al feoffee to make eftate to

it muflt bee made in Jesre coluy que furve/~ the heire of him which
convenient time, . [/ ) . ﬁl . fth l.

Al beire celuy quifl de eux, a aver ef lurvives of them, to have

we  furvefquil tener a luy et 'a Jes andtohold to him and to

q it i A celuy que furvef- the heires of him which

a aver &5 tener

4 /z{y & o Jes ?Zlfyf '1‘ furvivcth(l).

betres Cc’lil}’ gfté’ﬁlrﬁffg!{?ﬂ. Hereupon queftions have beene made, wherefore the
- babendum is not to the heires of the heire, and for what reafon it 1s by Littleron limited to the
heires of the furvivor. And the caufe is, for that if it were made to the heires of the heire,
then fome perfons by poflibility fhould be inheritable to the land, which thould not have in-
herited if the eftatc had beenc madeto the furvivor and his heires, and confequently the con-

- dition broken, ‘ =
For example, if the furvivor tooke to wife Jlice Fairefield, in this cafe if the limitation were
(Ant, 12. a,) to the fonne and his heires, then if the {fonne fhould dye withourheires of his father, the blood
of the Faircficlds (being the blood of his mother) fhould :inberit.  But if the limitation be to
- the right heires of the father, then fhould not the blood of the Fairefields by any poflibiliry 1n-
. herit, for then itis as much as if the ftate had beene made to the {urvivor and his heires : and
- therefore thefe words (ef & les beires celuy que furwefquiff), which many have thought fuperfluous,
Vidc Scét. 4. are veric materiall. Note well this kind of fec fimple, for 1t'is worthy the obfervation : but
fufhcient hath beene faid to open the meaning of Liitleron, and therefore I will dive no deeper

-into this point, -but leave it to the further confideration of the learned reader. (2)

 {&. Rep. 7a.)

Sect. 3355

¥ ITTLETON having I‘T”E M /i feoffinent - A LSO if a feoffe-

fpoken ot delaults of e :
performance, ar ex- /Wf j’-‘-’”t '/th?‘ con- ment be made up-

: l?rcirc breaches of conditions, s /704 .ﬂ”f,’lgﬁ" er un on condition to en-

caketl r 1 what cafes .
P e Sudgement of @ters ou I de doner  feofte another, or to
law doth difable himfelfe en || tade a un auter, make a gift in taile to

to perform the condition @ £2 ] O
.and  of dithbilities fome bee E’L'-ﬁkﬁ?ﬁe‘? devant ﬂﬂOthCi, &c. 1l the

by at of the purty, and fome  Je performancedelecon- feoffce before  the
by act in law,  dition enfecffa un e- performance of the

_OH a doner e Sfranger, ou fait un condition enfeoffe a
daile a un auter, Q. leafe pur terme de vie,  {tranger, or make a

Here s ieplied an ettate {or . ) . o
life, or ﬁ“.;c“mh&u_ doiiques poet le Jeof- leale lor life, then
for

“ pe-infeoffera—infeoffera, L. and M, and Rob. 4 &re. added in L. and M. and Roh. 1 de notin L. and M.
nor Rob. | % added in L. and M. and Rob.

(1) Seenvhether there is a difference betaveen an obligation and fer[fment avith condition to re-enfeofl ~—Obligation on condition to
gcive to the baron and fene and the beirs of the bady of 1he femne before acertatn day y and before the day the feme dies,  The conrt avas
divided qobether be otght to make it Cy preny-in & f}"ur: D, R. Rot. 030 Roger and Scudamnre, Toyq —Pog. B, 6, Bendi, n, 66
Obliration on condition to enfeofl’ B and C.oand their beirs before Sueh a dayy and before the day B diesy the cblivation s dife burped,
Sir Aut. Broavn's cafe.  But this cafe avas denied by the avbole cuurt. To a0 K00 By G Con 160 Oligation avith condition that the
ablivor or his beirs flould enfeoff the oblivesand his heirs bufere a certain day s—before the duy 1he obligee dics ¢ it wwas yubed that be

Should enfeoff the beire T 4o. B4 G B Hone v May, G, Goone 16.~~Ld, Llaje’s NSS,
(2) Sce the note 2. 0n page 13, b



Lib. 3. upon Condition. Sect. 326, 3 57, aar

Jor & C57/2’:: beires en- may the
c

Lrer,

feoffor and  Enfegffe un eftran-

pur ceo gue “hisheirs enter, &c. be- ger ou fait un leafe pur

il ad luy mefme difa- caufe he hath difabled zerme de wie. Ty is

ble de performer le (1)himfelfe to performe 3 difabilitie by the ack of the 13-H.7:33.b. 3.

abal; _ E. 3. harre
partie, for herein the feoffee 204 2!+ All 28. 33. ALl pl. 7.

condition, entant que the condition,inaimuch f,1 ditbled himfelf to make
;] ad fast cﬁczz‘t’ a un as he hath made an e- the feoffinent or other eftate

auter, &c. ftate to another, &c.
the feoffee is difabled when he cannot convey the land over according tw the condition in

according to the condition.

And to {peake once for all, (2. Rep. 59 1. Roll. Ab }
2, Rep. 59. 1. . Abr. 445,

the fame plight, qualitie and frcedome as the land was conveyed to him, for fo the law re-
quireth the fame, as fhall mamieftly appeare hereafter. And here where our Author {peak
cth of a feoffinznt, he ncludeth an eftuce taile as well as the fee fimple,

Sect. 3356.
EN mefing le manner ¢ff, fi TN the fame manner it 1s, if the

le feoffee, devant le cond:-
tion performe, lefla mefme la ter-
re a un efiranger pur terme des
gns; en ceff cafe le feoffor et fes
heires joyent entrer, &c. pur ceo
gue le feoffee ad luy difable de
Jaire eftate de les temements ac-
cordant a ceo que effoit en les
tenements, quant eftate ent fuit
faitaluy. Gar silvoilk faire e-
ftate * de les tenements accor-
dant a le condition, Oc. dongques
poit le leffee pur terme d ans en-

feoffee, before the condition
performed, letteth the {ame land
to a ftranger for tearme of yeares ;
in this cafe the feoffor and his
heires may enter, &c. becaufe the (¢ Rep.sz)
feoffee hath difabled him to make
an eftate of the tenements accor-
ding to that which was in the te-
nements, when the ftate thereof
was made unto him. For if hee
will make an eftate of the tene-
ments according to the condi- (6 Rep-95)
tion, &c. then may the leflee for

ter & oufte mefme celuy a que 'e- yeares enter and ouft him to

Jtate eft fait, &c. et occupier ceo
durant font terme .

whom the eftate is made, &c. and
occupy this during his tearme.

QI le feoffee devant le condition performe lefla mefme la terre a un oftran-

ger pur terme des ans, &e.

Here the (¢, implyeth a leafe to take effect /7 fu-

tnro as well as in prafentiy alfo a leafc for one yeare or halte a yeare, &c,
The reafon of this is cvidently fet downe before.  And agame, of difabilitics fome be by
al in prafinti, whereof Littleton hath put two examples, and fome iz fituro, whercof now hee

will fpeake in the next fedtion.,

Sect. 357.

ET P[zfﬁ:r: ont AND many have IRST, here is an example

of a difability both by act

dit, gu_e_ f tté’l faid, that 1f {uch i law, and in future, for by ma-
Jeoffment Jort fat feoffinent be made to ringe the wife is entitled by law

to dower, after the death of her

a un bhome [ole fur afingle manuponthe 4.
mefme condition, & fame condition, and  Sccondly, it [a] appeareth that [ 13 H. 7. e3. b - F o

ower. 127. M. o7,

devant queil adper- before hee hath per- albeie  the wite by the mare gower. 135, 98. AT PL g, 11.

riange 18 but intitled to have H.7.7.6. lib. 3. fol. 59. b,
dowecr,

® e les tenements, not in L. and M. nor Roh. + &', added in L. and M. and Rol.

(1) Upon the doé@rine of this and the three following fetions, fee Vine Abr. vol. g. p. 231, 225,

g X
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dower, and the eftate which 1172 . '
- ¥ . 0 ?Z — -
fhe is to have iz futwro, wixz. f?’]é’ 7726_’/;726’ la con- formed the fame con

after the deccafe of her huf- @2f20m il prent feme, dition he taketh wife,

(5. Rep. 20. b. 21.2.) band, yet it 1s a prefent caufe * a’o;zgzze.s' le jeqﬁ;r then the feotfor and

g‘l‘““’ ?i““ingmn"‘“&' b2 fentric. Asaleale for yearcs Dot . : : ;
ol. 59. 6o, to begin at a day to come s a €¢ e betres main- his heires maintenant

prefent difabilitie and caule of Zenans ]502"{:'??2‘ entrer, mMay enter, becaufe,

re-entric, for that the land 1s - ) s S ;
not in that freedome and plight pur ceo que S dﬂﬁ‘w if he hath made an

as it was conveyed to the feof- tﬁm‘e accordant a lz eftate accordin g to the
fee, and after the ftatemade o~ pondirson, et puis condition, and after

ver according to the condition ) :
the land fhall be charged there- moruft, dﬁﬂq?ﬂlﬁ’.f + /Ja dieth, then the wife

with, ' Jeme  ferra endowe, fhall be endowed, and
et poit recover Ja wmayrecover her dower

En un auter plight. . _
Plight is an old Engl£1 word, qower per bricfe de by a writ of dower,

and here fignificth notonely the  dower, &c. ef iffint &c. and fo by the ta-

eftate but the habic and qualitie 4, 7, prifel del feme king of a wife, the

(1. Roll. Abr. 447} of the land, and extendeth to .
rent charees, and to a pofiibi- les  fenements ﬁmf tenements bee put in

licy of dower. Vide 5cit. 289. g5 en un auter plite another plight then

where plight 15 taken for an . .
eftate or intereft of and in the §#€ ¢ jm’ro”f al they were at the time

land it {elte, and externdeth not Lenps ¥ell ﬁ*ofbmz'z‘ of the feoffment upon
to a rent charge out of the land. SJur  condition, pur condition, for that

A un bome Jole. _
For if the feoffee were{mr* ceo  que dda?z?”“ then no fuch wife Was

ried at the time of the feoffe- 22/ tiel t feme fuit dowable, nor fhould

ment, then the dower can bee . -
o difabilitie, becaufe the land dowable, ne ferroif bee endowed by the
fhall remaine in fuch plight dotve per la /t:y; l’dW, &c.

as it was at the time of the feot-  {5p,

ment made unto him.

Donqgues le feoffor & fes betres maintenant poient entirer. Here e

appeareth, that feeing that for this title or poflibilitic the feotfor may prefently enter, that
albeit the wife happen to dye beforc the hufband, {o as this tide or poffibilitie tooke no ef-
fect, yet the feoffor may re-enter, for the feoffee being difabled at any time though the fame
continue not, yct the feoftor may re-enter, for in that cafc he that is once difubled is ever
difabled. .And herein a diverfitic 1s to be obferved betweene a difabilitic for a time on the
part of the fcoffce, and a difability for a time of the part of the feoffor. For if 2 man maketh
a feoffment in fee upon condition that the feoffce before fuch a day fliall re-enfeoffe the
feoffor, the fcoffee taketh wife, and the wife dycth before the day, yet may the feoffor

So it is if the feoffee before the day entreth into religion, and is profeffed, and before the

day is deraigned, yet the feoffor may re-enter.
' So it 18 if the feoffee before the day make a feoffinent in fee, and before the day take back
21. E. 4. 55 an cftate to him and his heives, yet the feoftor may re-cnter,
~Albeit in thefe cafes a certaine day be himited, yet the feoffee being once difabled is ever
difabled. And fo 1t 1s when no time 1s imited by the parties, but the time is appointed b
’ *Pl Y
the law.
But if a man make a feoffment 1n fce upon condition, that if the feoffor or his heirs pay
a certaine {um of money betore'fuch a day, the feoffor commit treafon, 1s attainted and exce
(2. Rep. 70, 2 cuted, now 18 there a difabilitic on the part of the feoffor, for he hath no heir; but if the heire
¥ Trin. 18, Egiz.. t Comimnun, l:.)c reftored .bcﬁn'c the day he may pc;im;mc the condition, as it was refolved * Trin, 18, Kliz.
Banco in Sir Thomas Wiat's cafe. f::-(?qmmm:: qu{m.l‘n_ Sir Thomas Wiat's cale, t.:.rlncl! I heard and obferved, Otherwife
it is if fuch a difubilitic had growne on the part of the feoffee ; and the reafon of the diverfitic
(Plo. 553 2. 554. Cro, Cax. 427. 18, fov that, as Littleton faith, maintenant by the difubilitic of the feoffee, the condition’ ig
Hob. 334.) broken, and the teoffor may enter, but fo it is not by the difubility of the feoffor, or his heiyes:
for 1f they performe the condition within the time, ir 13 {ufitcient, for that they may at ﬂn};
time performe the condition before the day,  And {o it is if the feoffor enter into religion, and
before

(5- RfPl 3t ﬂr]

® dongues—que in L, and M, and Roh. + la=—/fa in L, and M. and Robh, . Sfeme not in L. and M, nor Rol.



Lib. 3.

upon Condition. |

Sect. 358. 22

23,0

the day is deraigned, he may performe the condition for the caufe aforefaid,. et fic de fimilibus.
‘The (§5¢.) in this feftion are fufficiently explaned. *

J N mefine le ma-

ner eft, fi le fe-
offee charge la terre
per fon foit d'un rent
charge devant le per-
formance del conai-
tion, ou foit oblige en
un effatute dele flaple,
ou [latute merchant,
en tielx cafes le fe-
offor et_fes beires poy-
cnt entrer, $c. caula
qua fupra. Car que-
cunque que venuft a
Jes temements per le

Jeoffment de le feoffee,
* oux covient eftre li-
ables, et eftre mis en
execution per force
de [Deflatute mer-
chant, ou de [flatute
del flaple. + Queere.
Mes quant le feoffor

ou fos beires, pur les

caufes avant  dits,
averont entrer, come
ils  devoyent, come

il femble, &c. don-
ques touts tiels chofes
que devant tiel en-
frie  putffent  trou-
bler ou  encumber
les  temements  iffint
dones [ur condition,
&ec. quant a mef-
mes les tenements font
onflerment defeats.

bound

Sect. 358.

IN the {ame man-

ner it is, if the fe-
offece charge the land
by his deed with a
rent charge before
the performance of
the condition, or be
in a {tatute
ftaple, or {tatute mer-
chant, in thefe cales
the feoffor and his
heires may enter, &c.
caufd qud fupra. For
whofoever commeth
to the lands by the
feoffment of the feof-

fee, they ought to be

lyable, and put in exe-
cution by force of the
ftatute merchant, or
of the ftatute ftaple.

Queere. But when the

feoffor or his heires,
for the caufes afore-
{aid, fhal have entred,
as it {eemes they
ought, &c. then all
fuch things which be-
fore fuch entry might
trouble or incumber
the land f{o given
upon condition, &c.
as to the fame land,
are altogether defeat-

ed.

F

POyent entrer, &e. &

And hereit 1s to be un-

13.H. 7. 23. b. 44. E. 3.9. b. 20.
. 3. 73. 20. H, 6. 34 Iulius
W’ynuin’gtnn’s cafe ubi fupra.

derftood, that the grant of (i« Roll."Abr. 447.)

the rent charge 15 a prefent
difability of the feoffec, and
therctorc albeit the grantee
doth bring a writ of an-
nuitie, and difcharge the land
of it, ab inirio, yet the caufe
of entrie being once given
by the at of the fcoftee,
the feoffor may re-enter.
And fo it isif the grant of the
rent charge were made for
lite, and the grantee died be-
tore any day of payment, yet
the feoffor may re-enter,

(5 Rep. 20. b.)

4

The like law is of any.

Judgement given againft the

feoftec. wherin debt or dame-

mages are recovered.
Qu. fort. oblige in
un fratute de la faple,

&c.  If the feoftee be dif-
{eifed, and after bind himfelf
in a f{tatute ftaple, or mer.
chant, or 1n a recognizance,

&

Lib. 2. fol. 59. 6o. lTulius Wya.

mngtnn’a cale,

Ny

-

(2. Rep. %9+ 3. 10. Rep. 49 b.)

or take wife, this is no dif.,

abilitic 1n him, for that du.
ring the diffeifin the land 1s
not charged therewith, nci<
ther 1s the'land 1n the hands
of the difletfor hable there-
unto. Andin that cafe if the
wifc die or the conufce re..
lcafe the ftatutc or recogni-
zance, and atter the difleifee
doth enter, there 15 no dif-
abilitie ac all, Dbecauie. the
land was never charged there-
with, and therefore in that
calc the feoffce may enter
and performe the condition
in the fume phght and free-
dome as it wag conveyed un.
to him,

And it1eto be obferved, that
Littleron putteth thefe cafes as
examples, for there are fome
other difubilities implyed, that
are not here cxprcﬂi:d).

‘I'he Lord Clifford did hold his barony and the fhevifwick of W7/fmerland of the king

by grand {erjanty /2

capite, and the king guve him licence that he might infcoffe thereot

divers chaplains in tee, fo that they fhould give the fame to the Lovd Clifford and the heires

¥ Lux—donques les tenementsy T,o and M, and Roh.

males

18. Afl, Pl. ultimo. 19. E. g.
39. Lib. a. fol. Bu. b, Sir Ciom-

wel's cale.

(4- Rep. 110.)

} @nere='e, Loand M. and Rob.



Lib: 3. Cap. 3. Of Eftates  Seét. 359, 360,

(Ant. {e&. 354 3. Rolls Abr. males of his body, the remainder oyer, &c. the Lord Y:fford according to the licence infeoffed
454) the chaplains, and before they made the reconveyance the Lord Cliflord dyed, and it was ade
judged that the heir might enter for the condition broken, Kor in this cate the teofiees were
bound by law to have made the gift in taile to the Lord Clifford himfelte, albeit hee never
made any requeft, for otherwife they purfued not, the ligence, and if they fhould make the
ftate to the iffue of the Lord Clifford, then might the king feife the barony, &c. for default of
a licence, and that in default of the feoffees. And then the {ame fhiould not be in the fume
plight and freedome as it was at the time of the tcoffment made upon condition, which is
wotthy of obfervation. _
(a. Rep. 79. 1. Leo. 167¢) If a man grant an advowfon upon condition that the grantee fhall regrant the fame-to
the grantor irj tgilc ; in this cafe, if the church become void before the regrant or before
any requeft made by the grantor, he may take advantage of the condition, becaufe the ad,
vowfon is not in the fame plight as it was at the'time of the grant upon condition.  And fo
was it refolved, (*) Pafch. 14« Eliz. in Communi Bagco, betweene Andretes and Blunt, which
I h,esirdf and obferved, and which my Lord Dier hathi omiited out of his report of that cafe,
and thercfore the grantee in that cafe at his penill mufl regrant it before the church become
voide, or elfe he is difubled, otherwife he hath time during his life if he be not haitened by
requeft,
44. E. 3. 9 "If the feoffec fuffer a recovery by default upon a fained title, before executiop fued the fe-
offor may re-enter for this difability, es fie dr fimilibys.

(*) Pafch. 34. Kliz. 311. Dier.

Sect. 53509,

E‘[’ en le fait .g/} [TE M,/z un home ALSO, if a manmake

nul condition, &c. Jait un  fait de a deed of feoff-

either in deed ov in law. feoffment a yn auter, ment toanother,and in

(4- Rep. 25 2.} 1*22‘ le ﬁajm‘f”"f ef &5 en le fait eff nul! the deed there is no
2 ffé’lﬁ.?”ﬂ’./“"’m"" nul condition, €;. et condition,8c.and when

el fait uft efe fai. quant le feoffor a the feoffor will make

18. E. 3. 19. 36. 17. Afl. p. 20. And the reafon hereof is, for 7 e . ‘ . .
8 H. 58 2. 1. 6. that the eftate paffeth l‘:a;.r1l the /#J! ‘QQ}//E Jaire /i- liverie of {ei{in unto

livery of feifin (1). Andin qerie db jc:ﬁzz per him by force of the

this cafe the feoflor WP wx. Jorce de mefime’ le fame deed, hee makes

prefle the ftatgto him and his ﬂzif, 74 fd{t' a lzgy livery of f{eiin unto
i‘?:ltﬁs o 10 the heires of his " Jo Jrvery de feifin fur him upon certain con-
0 ¥ » L - - * - » L o
as. Afl, pl. 8 I?f’an agrecment bee made €67 laine C’?’Z(/Z{{OFZ ¥ di iilQn ; 10 this cafe no-
betweene two, that the one pp cgf;‘ cas rien dg’ thm g of the tenements

thall enfeofte the other upon [E@' tenements P‘?ﬂd Paﬂéth by the dﬁ'-_ﬁd, fQ[

condition in furety of the ‘ _ v /
paiment of certaine money, Pper Z#’ﬂ?ﬁ, pur ceo that the condition ig

and after the livery is made Iy : : . q
to him and his heircs genea 7% ls condition n'eff not comprifed within
rally, the flatc is holden by COmpPrifé detus ke fait, the deed,and the feoff-
{fome to be upon condition, in- {5 lé’ﬂﬂf?ﬂf’ﬂt e_’/f en ment is in like force as
afmuch as the intent of the . I . . /] if (i

parties waabnot chnngcc:l at tz._‘.’/,f oree .{;’mmﬁ' T L no fuch deed had
any time, but continued at fze/ fail ufl efie fail, Dbeene mage,

the time of the livery. ¢ “f '/ ﬁ '/ - d

13. E. g. tit. Eftoppell 177, If a man make a charter of feoffment in fee, and the feoffor deliver feifin for life, the feoffve
1g- B 3¢ ibid, 184¢ ﬁg}l hoid it but for life; but if the livery be exprefly for life, and slfo according to the decd,
hie whola fee fimple fhall pafle, becaule it hath a reference to the degd. '

Seét, 360.

TEM [ feoffment JTEM f feoffment LSO if a feoff.

foo earte Mﬁfﬂ"y Iﬁif SJait, e, And  foit fait fur  tiel A ment be made

7’%71/{‘ el /Y ’/é"" €Ot =
1008

% dre. added in L. and M. and Rol.

(1) Vid. ant. 48,



P

Selt. 340.

the like law is of a devife in (Ant. 206. 1. Rep. 8s.
fee upon condition that the 21- H. 6. 34.2. 8. H. 7. 10. b,
devifee Thall notalien (1), the 33-Afl11.24. Dot. and Stud,

upon Condition.

upon this condition,

that the feoffee fhall

le 3. 223

condition, que le feoffee

ne alienera-la terre a

nulluy, ceff condition not alien the land to condition s voide, and o icis 09 pod i85 708
: . - ter o s Of a grant, releafe, confirma- X "
¢ff worde, pur ceo any, this condition is tion, or any other conveyance %@‘M T4 N5 Ak

condire *
whereby a fee fimple doth 4%, Y IRP 5 L S 2. 2.4 3
pafle. For it is abfurd and Argumentiim ex ab{urdes ”
rcpugnant to reafon that he, Vid. Se& 72a.

that hath no poffibility to

have the land revert to him,

{hould refiramn his feoffee in

fee fimple of all his power to

alien, And foitisifa man

bee poflefled of a leafe for

yeares, orof a horfe, or af any

other chattell reall or perfo-

nall, and give or fell his

whole 1ntereft or propertie

therein upon condition that

the donee or vendee fhal not

alien the fame, the fame is

void, becaufe his whole in-

tereft and propertie is out of

void, becaufe when a
man 1s infeoffed of
lands or tenements, he
hath power to alien
them to any perfon by
the law. For if fucha
condition fhould bee
good, then the condi-
tion fhould ouft him
of all the power which
the law gives him,
which thould bee a-
gainfireafon,and there~ te
fore fuch a condition him; foas he hath no poffibi-
. . Co -, lite of a reverter, and it is
Y Volde, Mo v lie =1L, againft trade and traffique,

o i %
crarte LD S VA i Aol ST Al T2l o Lt I 40 J . .
rt 6 S Jae pec e e At § ¢ e s de areniton2ag 200 bargaining and contraél,

ing betweene man” and man : and i is within {Ré7éafon of our author that it fhould oufter
him of all power given to him. Tuiguam ¢ff ingenuis bominibus non ¢ffé liberam rerum fuarum
alienativnem ; and rerum fuaram quilidet eff moderator, & arbiter.  And againe, regulariter non
walet palum de re med non alienapdd. But thefe are to be underftood of conditions annexed
to the grant or fale it feife in refpect of the repugnancy, and not to any other collaterall thing,
as hereafter fhall appeare, Where our author putteth his cafe of a feoffment of land, that 1s
put but for an example: for if a man be feifed of a feignmiory, or a rent, or an advowfon,
or commnon, or any other inheritance that lyeth in grant, and by his deed granteth the fame
to 2 man and to his heirs upon condition that he fhall not alien, this condition is voide. But
fome have fuid that a man may grant a rent charge newly created out of lands to a man and
to his heires upon condition that he fhall not alien that, that 1s good, becaufe the rent is of his

ownc creation ; but this is againt the reafon and opinion of our author, and againft the height i
El:nd Puritic Of 1 fee ﬁan_l— . fj_{_?;!:‘:ﬁ;f,{ff}é':’ é;ﬂffr};f::ﬁ??irﬂ.{'ﬁ# .:.f‘!" 3 ,-..r_r;,_"';/.’f.u:'-:ﬁf: ﬁfh’;,r;:;f
A man beforc the ftatute of guia emptores terrarum mlgﬁt have made a feoffment in fee, and
added further, thatif he or his heires didalien witheut licence, that he thould pay a fine, then
this had been good.  And fo it 1s faid, that when the lord might have reftrained the alienation
,of his tenant by condition, becaufe the lord had a poflibilitic of reverter ; and fo it is in the
Yking’s cafe at this day, becaufe he may referve a tenure to himfelfe.
', It 4. befeiled of Black Acre in fee, and B. infeoffeth him of White Acre upon condition that
A. fhall not alicn Black Acre, the condition is good, for the condition is annexed to other land,
andoufieth not the feoffee of his power toalien the land whereof the feofftment is made, and fo

no repugnancy to the ftate pafled by the feoffment ; and fo 1t is of gifts, or fales of chattels
yeals or perfonals.

que quant hbowe éft
enfeoffe * de terres
ou tenements, 1l ad
power de enux aliener

a afcun perfon per la
Jey. Car fi ticl con-

dition ferroit  bone,
donque la  condition
luy oufteroit de tout
le power que la ley
luy dona, le quel fer-
roit enconter reafon,
& pur cco tiel condition
eft voyde,
’ -

‘:»:,- e /f':?. 3

(

(10- REP- 39- Hﬂbn 170-)

14, H. 4. 13. H. 7, 23,
1. H. 7. 8, lib. 5. 56. Knight’s

cafe.

/ f.::/f;,.r.

Sect, 261.

MES jile condi-

tion Joit  tiel,
que le feoffec ne-alie-
nera a un tiwl, nof-
mant fon nofme, ou

BUT if the condi-

tion be {fuch, thatthe
feoffee thal not alien to
{uch a one, naming his
name, or to any of his

¥ deeeen, L. and M.

IF a feoffment in fee bee
made upon condition
that the feoffee fhall not
infeoffe 7. § or any of his
heirs or iffues, 8&c. this 13
rood, for he doth notreftratne

the feoffee of all his dpnwcr:
by our
author

thereafon hereyeclde

Pl. Com. 77%. A, 8. H. 7+ 10, b,
21. E. 4. 47. 2,

) A dewsifiin fiey on coudition not 1o alien but 10 Y. 8. avhether woid 2 See Mufehamp's eafe, Bride, 132.~Lotd Nott. MSS,
t Y



Of Eftates Se&t. 362.

a afcun de ¥ fos beires, heires, or of 1luec
vation, And 1n this cafe if f P 'ﬁ, 2 2 rof the 1flues
the feoffee enfeoffe 7. N. of 0% de tfjues d'un tiwel, of {uch a one, &c. or
entent and purpofe that hee &¢, ox hujulmodi, /es  the like, which condi-

. 3. 1d . . .
?ﬁilt;?fﬂﬁﬁ {,riﬂg‘l’:“;}hfm queux conditions wme tions doe not take a-

condition, for guando alignid tollent tout la power way all power of alie-
probibetur fieri, ex diveclopro- f glienation del feof~ nation from the feof-
hibetur & per obliquum. :

If a feoffinent bec made €€ &¢. domgue tiwl fee, &c.then fuchcon-
upon condition that the fvol-  condition eft bone. dition is good.
fec fhall not alien 1n mort-
maine, this is good, becaufe fuch alienation 1s prohibited by law, and regularly whatfoever ig
prohibited by the law, may be prohibited by condition, be it malum probibitum, or malum in /%
In ancient deeds of feoffment in fee there was moft commonly a claule, guod licitum fit dona-
tori rem Ratam daye wvel wendere cul wolucrity exceptis wiris religiofis(S Fudeis,

Sect. 362.

JTEM, [i tene- ALSO, if lands bee

ments fotent  do- given in taile up~
nees en le taile fur on condition, that the
tiel condition, que Je tenant in taile nor his

Cap-' 5 !r

author is worthy of obfer-

(Dy'cr 45- 3. 11. Rep. 74.2.)

10. H. 7. 11. Doll. and Stud.124.
13- H. 7. 23.

Brafton lib, 1. fol. 13, a.

OTE here, the double
ncgative in legall
conftruétion fhall not hin-
der the negative, wiz. fid
conditione quod ipfe nec bee-

33 Afl.11. 24. lib. 6. 40. 41,
Mildmaye’s cafe. 21.H. 6. 33.
13.H. 7. 28. 21. H. 7. 11.
Vid. Seét. 2z0. ace.

(Cro. Car, 555. Hob. 1g91. Cro.
_]B.E. 3{}?; Aﬂ[- 1116- b- 0. REP-

180. 4. Rep. 14.)

redes fui non alicnarent, And
therefore the grammaticall
conftrution is not alwayes

fenant en le taile ne
fes beires T ne aliene-

heires thall not alien
1n fee, nor in taile, nor

in judgment of law to be
fﬂllﬂ“’ﬂdi

Forfque puyr lour

wvies demefie, E5¢. And

et 1f 2 man make a giftin
élj__ﬁ'upon condition t%ﬁ"ﬁ'ﬂ'
{hall not make a leafe for his
owne life, albeit the ftate be
lawgulé, yet thehcnndition 1S
».»5 good, becaufe the reverfion
d}f:x;;ijé iﬁ; in the donor. As1faman

a1. 1. 6. §3- 13. H. 7. 23. 24. make a [eaip"_fbr life or ycars
27. H. 8. "17.19. gi. H. 8. upon condition, that they
Dyer45. e 3. 2572, 29 fhgll not grant. over their e-
(.j_- jﬂf ﬁ‘l -J}qu:é/f /"7}; 7 f;;ﬂate or letthe land to others,
T e et A M ihis is good, and yet the
grant or leafc fhould bee
lawfull, (*) If a manmakca
ift in taile upon condition
that he fhallnot makealeafe

for threce lives or 21 yeares

for terme of another’s
life, but only for their
owne lives, &c. {uch
condition is good.
And the reafon is, for
that when hee maketh
fuch alienation and
difcontinuance of the
entatle, hee doth con-
trary to the intent of
the donor, for which
the {tatute of #. 2.
¢cap. 1. was made, by
which flatute the e-

les efiates en le taile {tates in taile are ore
according to the flatute of

32. H. 8. the condition is "/O”Z 07'(1’6’2726.1‘. dained (l).

good, for the flatute doth give him power to make fuch leales, which may be reftrained by
condition, and by his owne agrecement ; for this power 1s not incident to the eftate, but given

to him collaterally by the alt, according to that rule ot 1aw, guilibet potcfl renunciare juri pro fe
introduélo.

Quant il fift tiel alienation & difcontinuance del ftate taile. ana

theretore if a gittin taile be made upon condition, that the donee, 8¢c. fhall not alien, thig
Vid. Iib, 6. 40. 41. Sir Auth, condition is good to fome intents, and void tofome; for, as to all thofe alienations which
Mildmaie’s cale. amount to any difcontinuance of the ftate tatle (ns Littleron here {peaketh,) or is againft the
(1. Rep. 840 1. Roll. Abr. 418.) ftatutc of Weflminfler 2. the condition is good without queftion, But 88 to a common ree

oo i LS 1’7? -374 coveric the condition is voyd, becaufe this s no difcontinuance, but a barre, and this common
rccovery

ront en_fee, T ne en [
taile, ne pur terme
d’auter vie, forfque pur
lour  wvies  demefne,
e, teel condition eff
bone. Et la caufe eff,
pur ceo que quant i/
Jift tiel alenation et
difcontinuance de e
taile, il fait le contra-
rie a lentent le do-
nor, pur que leftatute
de W. 2. || cap. 1. fut
Jait, per que leftatute

i?l“ .
rn!}ﬂ::f n;:) i&rﬁ"ﬂ Leor

(6. Rep. 43¢ 'a{a:mtra.)

{*) Dier 33. H. 8. 0. 48. 40.
(t0. Rep. 38, gg. 1. Roll. Abr,

418.)

} ne—ou in L. and M. | eap. 1. added in L. and M,

¥ fosnot in L. and M. + &e. added in L. and M.

(1) A power of fuffering a common recovery, and of levying a fine within the ftatutes of 4. Hen, 7. and 32, Hen. 8. is fo in-
feparably inherent to the eftate of a tenant in tail, that any condition or provilo reltraining or prohibiting it, is held to be
repugnant to the nature of the eftate, and therefore void. l?“.t it does not vitiate the grant pfthc‘cﬂnle tail to which it is an-
nexed 3 becaufe (o ufe an expreflion of lord Hobart) n'cunc!lt:nn annexed to an cftate given i a divided claufe from the grant,
and therefore cannot fruftrate the grant preceding ity neitherin any thing expreffed, nor 10 any thing implied, which is, of its na-
ture, incident to and infeparable from the thing granted. Hob. 170, Butthis doétrine docs not extend to afeoffment, a fine at
common law, or any other alienation which works a difcontinuance, and is therefore conlidered in the law as tortious, A pPro-
vifo reftriive of an alienacion of this nature may be annexed to an eflate in tail, either na a condition to determine the ¢ltate,
and give the donor and his helve a right of re-entry, or by way of limitation, to make the eftate of the tenant in ail ceafe, and
the lands remain over to a third perfon. But inthefe cafes the eftatc in tall muft be made to ceafe abfolutely ; for a provife to
make it void only during the life of the tenant in tail io void, See Litt. Sect. 720, 721, 722, 723. Scholaftica’s cafe, Plo, 401.

Corbett’s cafe, 1. Rep. 83+ be Jermyn v. Avlcot, cited in 1, Rep, 85. Mildmay's cafe, 6. Rep. 40. Mary Portington’s cafe,
o, Rep. 37 be



" s o

Lib. 3. upon Condition. Secl. 363. 224
recovery is not reftrained by the faid ftatute of J7. 2. And therefore fuch a condition is re- (1. Roll.Abr. 412, 418. 10, Rep.
pugnant to the eftate taile ; for it is ro be obferved, that to this eftate taile there be divers in- 35- b.)

cidents.  Firft, to be difpunifhzd of wait. Sccondly, that the wite of the donce in taile

{hall be endowed. Thirdly, that the hufband of a feme donce after iffue fhal be tenant 22. E. 3. 9. 17. EL 343. Dyer.
Lv the curtefie.  Fourthly, that tenant in taile may fufter a common recoverie (1) : and ther-
fore if « man make a gift in taile, upon condition to reftralne him of any of thefe incidents,
the condition 1 repugnant :tiud void 10 lilw. And 1t 15 to be oblerved, (¥) that a collateral war-
ranty or 2 lineal with affets in re[pect of the recompence, is not reftrained by the ftatute of
Donis conditionalibus, no more1s the common recovery 1n refpect of the intended recompence.
And Littleron, to the intent to exclude the common recovery, faith, tiel alicnation et difconti-
nuance, joyning them together, .

1f a man before the ftatute of Donis conditionalibus had made a gift to a man and to the
heirs of his body, upon condition, that after iffue he fhould not have power to fell, this
condition fhould have bin repugnant and void (2). Pari ratione, after the ftatute a man makes
a gift in taile, the law tacire gives him power to {uffer a common recovery ; therefore to add a
condition, that he fhal have no puwer to fuffer a common recoverie, 1s repugnant and voyd.

7f a2 man make a feoffinent to a baron and feme in fee, upon condition, that they fhall
not alien, to fome intent this 1s good, ﬂnd_ to fome intent itis void : for to reftrain an aliena-
tion by feoffment, or alicnation by deed, it is good, becaufe fuch an alicnation is tortious and
voidable : but to reftruine their alienation by fine is repugnant and void, becaule it 1s lawfull
and unavoydable.

It is {2id, that if 2 man infeoffc an infant in fee, upon condition, that hee fhall not alien,
this is good to reftraine alienations during his minoritie, but not after his full age.

It is likewile faid, thata mad by licence may give landto a bifhop and his fucceflors,
or to an abbot and his fuccctlors, and add a condition to it, that they fhall not Without the
conlent of their chapiter or covent, alien, becaufe it was intended 2 mortmain, that is, that 1t
fhould for ever continue in that {ee or houfe, for that they had it ex anter droit, tor religious

and good ufes.

Lﬁ’/zlﬂl‘ﬂfé’ de W, 2. cap. I'e  Hereby it appeareth, that whatfoever is prohibia
ted by the intcnt of any act of parliament, may be prohibited by condition, as hath beene

{aid.

(*) 13. H. 7. 24. b,

10. H. 7. 11, 19. 1. 7. 29. Lib.
6. 41. b. in Sir Anthony Mildce
maye’s cafe,ubi fupra,

(Hob. 261. 1. Roll, Abr. 421.)

Doétor & Student, 124.

10. H. 4. 11. Do, & Stud, 124,
13. I 7. 23, e

Sect, 36 3.

CAR il ¢ft prove TOR it is proved by

%ANT Je ?‘E?Jé‘}:/f-ﬁ (Poft. 298. 333. 338.)
per les pards — the wards compri-

on ou rem en fee

comprifes en wmiefme
leflatute,® que la vo-~
lunt del donor en tiels
cafes ferroit obferve,
et quant le tenant
en le taile fait 1 tewef
difcontinuance, 1l fait
le contrarie a ceo,iSc.
Et auxy en eftates
en le taile d afcun te-
nements, quant le re-
verfion de fee finple,
T ou remainder en_feo
Junple eft en auters
perfons,quant tiel dyf=

{ed in the fame ftatute,
that the will of the
donor in {uch cafes
ihall be obferved, and
when the tenant 1n
taile maketh {uch dif-
continyance, hee doth
contrary to that, &c.
And alfo in eftates
in tatle of any tene-
ments, when the re-
verfion of the fee im-
ple, or the remainder
of the fee fimple 1s in
other perfons, when
fuch difcontinuance is

eff en auters perfons.
Put the cafe that 2 man
make a gitt in taile to 4.
the rematnder to him and to
his heires, upon condition that
he fhall not alien ; as to the
ftate taile the condition 18
good, for fuch alienation 1s

prohibited, as hath been faid,

by the faid ftatute. But as
to the fee fimple, fome fay it
is repugnant and voyd, for
the reafon that Littleton hath
yeelded : and therefore fome
are of opinion, that this 1s
a good condition, and fhall
defear the alienation for the
cftate taile onely, and leave
the fee fimple in the alience,
for that the condition did m
law  extend onely to the
ftate taile, and not to the re-

(1. Roll. Abr. g07. 472. '
Cro. Eiiz, 360.) 472 47%

11, H. 7o 6. 13 H. 7. 243, 2 Lo
Dyer 2. & 3. Phil. & Ma. 1237, b

cantinuance ¢ft faut,

donques Ie jfee Jimple

mamder.
Encounter le pro-

it

4 tied==uny, L. and M. and Rolt

made, then thefec {im-

* que fuit al cntent de le fefonce de mefine eflatute, added in L. and M., and Robh,
Y ou remainder en fee imple, not in Ly and M. and Rol.

(1) But this is altered by the 4. and 5. Ann.c. 16, whereby nll collateral warrantico by anceftors, who have no cflate of in-
heritance in pofTeflion in the lands warranted, are made void againil their heirs,  The veflraine which at different times have
been laid onthe free alienation of property, and the methods ufed to fet them afide, form oneol the mofl interefting parts of the
hiltory of every nation in which the feudal inllitutions have prevailed. 8o far as the hiflory of Eogland is concerned in them, they
have heen difenfled with great accuracy by Sir William Blackftone, vol, 2. chap. 7. and Sir John Dalrymple, 1o his Hiftory of
the Feudal Law, chap. 3 and 4. The introdu&ion of recoveries, and the circumitances which led the way to them, are accue
vately ftated and explained by Mre. Cruife, in his moft excellent Effay on the Law of Recoveries, The reltramts on the alicna-
tion of property are much greater in Scotland than they arein Englawd. ‘Theve, if a taitsie v guarded avith irvitant and refolutive
claufea, the eflate intailed cannot be carried off by the debt or deed of anv of the heirs fucceeding tolty in prejudice of the fub-
flitutes.  ‘I'hin degree of tailzie diffevs from that of n taileie quith probibitery dlanfes.  'The proprictor of an cllate of this nature,
cannot convey it gentnitonfly, buthe may difpofe of it for onerowy caufes, and it may be attached by hig ereditors 3 yet the fubs
{titutes, aa creditors by virtue of the prohibitory claufe, may by a procefs, calicd in the law of Beotlund an Inbibition, fecure
themlelves againft foture debts or contradls. A third depree of 1ailzie aled in Scotland {v called a fwple Diffination, ‘This
amounts 1o no more than a defignation whe is to fucceed to the eltate, in cale the temporary proprictors of it make no difpos
Otion of ity for it is Jefeafible, and attachable by creditors,  See Eifk, Init. 238, 360.

(3) Britton, in his chapter on (onditional Purchafes, obferves, that ¢4 if any purchafe to him and his wife, and to the heira of

“them lawlully begotten, the donees have prefently but an esdate of freekold for the term of their livesy and the fee accruetls to
¢ their
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Sect. 364

ple in the remainder is
difcontinued. And be~
caufe tenant in taile
{hall doe no fuch thing
againft the profit. of.
his 1ffues, and good
right, {uch condition

Cap.5. = - Of Eftates
ﬁa‘ de ﬂ’J‘ WM’J. Hereby

it appeareth, that to reftrain
tenant in taile from alicnation
againlt the profit of his if-
{ues, 15 good, for that agreeth
with the will of the donor, and
the intent of the ftatute *.
But a gift in taille may be
made upon condition, that

Lib. 3.

R % en le remainder eff
difcontinue. Et pur
+ ceo que le tenant en
taile ne ferratielchofe
encounter le profit §.

de [es ifJues, & bone
droit, i1el condition eft

(¥)46. E. 3. 4.
(1. Rall. Abr. 418.)

tenant 1n taile, &c. may alien - - . :
for the profit of his iffues, é.s:ne, come eft avaunt- 15 good, as is afore-
and that hath been holden to dzz‘, § &, ﬁlld, &c.

be good, and not reftrained by '
the fuid ftatute, and feemeth to agree with the reafon of Littleton, becaufe in that cafe, 7o-

luntas donatoris obfervetur, €c. and it mull be for the profit of the iflues.

Sect. 364.

21, I, %. 34,

(1. Rep. 36, 84.)

[Dycr 343. b.)

* on la reverfion on le fee fimple, added in L, and M, and Rol.
iffliesy not in Lo and M. rior Rob,

added in L. and M, and Robh.

jLz‘efzont, &,
et auxy ji
touts les tffucs

foient morts, &e.

Note, Lirtleton pur-
pofely made parcell
of the condition in
the copulative, that
the tenant 1n taile
flould alien, &c. For
if a gift in taile be
made to a man and to
the heirs of his bo-
dy, andif he die with-
out heirs of his body,
that then the donor
and his heires fhall
re-cnter, this 15 a
voyd condition; for
when the iffues faile,
the cftate determineth
by the exprefle limita-
tion, and confequently
the adding of the cona
dition to defeate that
which 1s determined
bythe limitation of the
cftate, is void,(1)and in
that cafe the wife of
the donee fhall be en-
dowed, &c. And there-
forc Littleton, to make
the condition good,
added an alicpation,
which amounted 1o a
wrong,and hee reftrat.
ned not the alicnation
onely, (lor then pre-
{fently upon the ahe-
nation the donor, 8cc.
might re~entevand de-
feat the cflate tmle)

§ &'e. not in L, and ML nor Roh,
+ iffie added 10 L. and M, and Roh,

JT E M bome poit do-

ner terres em taile
Sfur tiel condition, que
fi le temant en le taile
ou [es beires alenont
en fee ou en taie, ou
pur terme dauter wvie,
e, er  auxy que fi
tours [liffues  veignants
del tenant en le taile
Jotent  morts fans 1f-
fuey, que adonques bien
lirrait al donor et a fes
heires de entrer, &c. Bf
per tiel wvoy le droit || de
le tatle poet effre falve
apres § difcontinuance, al

tffue en le taile, fi afcun 4

y foit 5 -iffint que per voy

dentre del donor on de

fes berres, le taile ne ferra

my defeat per tiel con-
drtion ;- Queere hoc, Ef
uncore fi le tenant en le
taile en ceo cafe, ou fes
beires, font afcun  dif-
contmuance, ccluy en le
reverfion ou fes betres,
apres ceo que le taile eff
determine  pur  default
de 1ffue, &c. poyent entrer

1 ceo—=onfler in L, and M. and Roh,
” ﬂ‘ﬂ'_"fﬂ ill I-u ﬂﬂd Ml ﬂﬂ"d ]{ﬂlti
+ Duare bocy nat in L. and M. nor Roly.

A LSO aman may give

lands in taile upon
{fuch condition, that if
the tenant in taile or

his heires alien in fee or

1n taile, or for terme of

another man’s life, &c.
and alfo that if all the
iffue comming of the
tenant in taile be dead
without iflue, that then
it fhall be lawfull for the
donor and for his heires
to enter, &c. And by
this way the right of the
talle may be faved after
difcontinuance, to the
iffue in taile, if there bee-
any; fo as by way of en-
try of the donor or of
his heires, the taile fhall
not be defeated by fuch
condition : Quere hoc.
And yet if the tenant in
taile 1n this cafe, or his
heirs, makeany difconti-
nuance, he in the rever-
fion or his heires, after
that the taile i1s deter-.
mined for default of if-
fue, &c. may enter into

T e fer
U tied

(1) 8ece Borafton’s cafe, 3.Rep. 19, Webb v. Herring, Cro. Ja. 416, King v. Rumball, Cro. Ja. 448, Chadock v. Cowley,

. ibid. 693. Portefcue v. Abbott, Poll. 479. and Siv Thomas Jones, 79.; and Goodtitle v. Whitby, 1. Burr. 228,

5. Pe W. 190 j—and Mr. Fearne's Eflay on Contingent Remainders, p. 167

—
il n— Tl iy,

¢ yheir iffiey if they bad not iffue before 3 and if they had no ifTue, then the foe remaing on the pepfon

— '

. F—— -

b,

—— - v

o e e

Sce nlip

i — s e

e ——iy,

af the donor until r.&.?»

% hawe :‘{/Eu-. and the purebhafe returns to the donor, if the purchafor has no oflipring, or il they have iffue and that iffue faila.

But lorc

Coke in hia 2ad Inft. 333, obferves, that Britton takes the condition to be precedent, bur thot the dencea had, at the

common law, & fee fimple conditional immediately by the gift.  As a proof of this, he mentions, that if a gift was made 10 a

man and the heirs of his hody, and before ifTue, he Wad before the flats de donis wade a feofiment in fee, the donor could not

enter for the forfeiture, but that the feoflTment would haye barred the ifloe had afterwardg.



en le terre per force the land by force of

de mefme le condi-
tion, et ne ferront my
* cobert de fuer bricfe

the fame condition,
and fhall not be com-
pelled to {ue a writ
of formedon in the

L | F{F’ ..l':‘ + y a il
» .
I -

Sect. 365.

but added, and die without ife
fue, to the end that the right
of the eftate in taile might be
preferved, and not defeated by
the condition, but might be
recovered againe by the iffue in
tayle 1 a formedon.

de formdon en le re-
verter. reverter. And Litrieton expreflely faith,
that the donor and his heirs

after the difcontinuance, and after that the eftate tayle 1s determined, may re-entcr, which
is the intention and true meamng of Littleton in this place, And where it is faid in this

225

(Mo. 39.)

feltion (quare hboc), this is added by fome that underftood not this cafe, and is not in the

originall.
Note, that in a condition confifiing of divers parts in the conjun&ive, as here in the cafe

of Littleton, both parts mult be performed, according to the old rule, [a] 8¢ tlures conditiones
a_v/&r:'p!;f Srerunt donationi conjundfim, omnibus off parendum et ad weritatem coprlative requiritur
guod utraque pars fitwera.  Bur otherwifeit is when the condition is in the disjunétive, (1) for
the fame Author 1n that cafe faith, S diviftm cuilibet, wel alteri corum Jatis off aétemperarf.
Et in disgunclivis fujficit alteram partem effe weram. Whar then if the condition or limitation
be both 1n the conjunétive and disjunétive : As if a man make a leafe to-the hufband aad
wife for the tearme of one and twenty yeares, if the hufband and wife or any child be-
tweene them fo long fhall live, and then the wife dyeth without 1flue; fhall the leafe deter-
mine, or continue during the life of the hufband 7 And the anfwer is, that it fhall continue,

for the disjunctive veferreth to the whole, and disjoyneth not only the latter part, as to the
child, but alfo to the baron and tem, fo as the {enfe is, if the baron, fem, or any child
fhall fo Tong Tive. ) -

[6] And {o it is if an ufe be limited to certaine perfons, untill 4. fhall come from beyond

fea, and attain unto his full age, or dye, if he doth come from beyond fea, or attaine to his
full age, the uie doth ceale, ' -

Sett. 365.

ALSO a man cannot

plead in any ac-
tion,thatan eftate was
made 1n fee, or 1n fee
tayle, or for terme of
life, upon condition,
if he doth not vouch
a record of this, or
thew a writing under
feale, proving the
{fame condition. For
it 1s a common learn-
ing, that a man by
plea fhal not defeat
any eftate of frechold
by force of any fuch
condition, unleffe he
fheweth the proofe of
the condition in wri-
ting, &c. unlefleit bee

JTEM, bome ne

poit  pleder en
afcun altion, que e-
flate fuit fair en fee,
ou en fee taile, ou pur
terme de vie, fur con-
ditionyy$'1l ne voucha
un record de ceo, ou
monftra un efcript
Jouth feale, provant
mefme la  condition.
Car il eft un common
erudition, que bome
per plee ne defeatera
afcun cfiate de franik-
tenement  per  force
d afcun ticl condition,
Sinon que 3l monfira
le proofe de conditi-

on en cfiript, e, fi-

N afcun ation.  Bee

the action reall, perfonall,
or mixt, if a condition be plcad-
ed to defeat a freehold, it is re-
gularly true, that a deed mulft
bee fhewed forth [a] incourt (2).
And the reafon why the deed
fhall bee fhewed forth to the
court 1s, for that to ecvery
deed there be two things re-
;lu'iﬁtu: the one, that it be fut-
icient i law, and this 13
called the Legall Part, and
therefore the judgment of that
belongeth to the Judges of
the Law: the other congerncs
matter of faft, as fealing and
delivery, and this belongs to
t’hcd'ururs. And becaufe every
deed ought to approve 1itfclfe,
and be proved by others too;
it muft approve it felfe upon
the thewing of it forth 1n court
1IN tWO manners,

Firlt, as to the compofi-
tion of the words, that it bee
fufhoient 1n law, and that the
court fhall adjudge.

Secondly,

¥ cobert—arte in L. and M, and Rol.

Jee Lt 9.

(Sid. 437. 8. Rep. 8. b.)

(4] Bratton lib. 2. fo. 5 id
1D. 2. to. 19.  Vide
Pl. Com. 76. i Wimbethe's cafc,

& fol. 109, 11 Fulmerfton’s cale.
Bratlon ubi {upra.

(4 Rep. 50. b.
St Flt ekt 457

S0 1t was adjudged in Communi
Banco pafch, go. Eliz. inter
Baldwyn & Cocke, commonly
called Trupennie’s cale, '

4 o et rpasmdl
(5: Rep. 115.) £5 i A S
M?'{.ﬂ. "';"-’,?'ﬂ iy

e e

[2] Hill g5. Eliz. entrefpafle per ?;—i A

le Seignidr Mordant vers George <7/,
Vaux fo adjudged in the King's <
Beach, £/, 4 feon - 245

39. E. 3.2¢2. 4. E. 4. 35.2. 9. K.
4. 25. b, 26, a. 6. H, %, 8. b,

11. H. 7. 22.b. 7. H. 6, 7. 1 4. H.
8.22. b. 28. Afl. p. 1.
(1. Sid. 50.)

[a] Lib. 10. fol. gez.
Layfield’s cale.

7-E. 3. 57. 25. E. 3 41. 41. K

3. 10, acc,

Doétor

(Ant. 6. a.) t

(10. Rep. 92.)

{ que added in L, and M. and Roh,.

(l) 1f the condition of thc'obligntiun be in the disjunélive, and gives the obligor liberty to do one thing or another, at
hia cleflion, and one of the things becomes impoffible, the obligation, in fome cafes, will be faved. Sce the ditindious
taken in Laughter’s eale, Cro, Bliv, 398, Baker vo Mollcomb, ihid. 864 Bafkett v, Balkett, 2« Mod, 100.—Ant. 145,

(¢) Scea, Bulll, 2:9. 260, 6. Mod. 137, 1. Salk. 498.
g 7
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11. Rep. 26. b. Dyere261. b.  Secondly, of ancient time p Ce . in {ome heeiall cafl
(e e e o8, Caor Can, oe: . Decondiyy mopoared to beg 707 qHE CEO Joit en in fome fpeciall cafes,
Doét. Pla. z60.) rafed or interlined in places afcuns efpeciall ca- &c. But of chattels

materiall, the judges: ad- fo5,&¢. Mesdechar- reals; as of a leafe for

E;iﬁi‘i ]:;P‘?;‘yfﬁ‘)"_ "ﬁcu‘:j,_}ffx tels reals, ficome de yeares, or of grants of

(Poft. 227. 2. Cro. 217.) ter time, the judges have leas fait a terme wards made by gar-
left that. to- the jurors to try  poyc or Ao grants dians in chivalrie, and

" whether the rafing or inter- : _
lining were before the delia de gards fazt per {fuch lxkc, &c. a man

verie, | gardeins in chival- may plead that fuch
(45.E- 3. 21. a. And there s a difference 40 €8 hyjufingd;,€c. leafes or grants were

Polt. 3o8. b. 338. a feft, 214.) betweene a rent, and a re- ; : + Ty -
o 90 - ) entry ; for upon a giftin taile, home ;9022‘ p/tf’df?' qie made upon condxtmn,.

ot a leafe for life, a rent muy t7e/s Jeafes ou gramts &c. without {hew:ng

b d without deed, but e g .
;cgfgf:;gﬂ With 2 re-cutrie JHCTONE faits fur con~ any writin g of the

cannot bee referved in thofe dition, e, ﬁzm mon- condition. So in the
cales without deed. Jire afeun efiript de fame manner a man

outh feale. le condition. Iffint may doe of gifts and

Lib, 5. fol. 52. 53, &c. Page's Eﬁ‘riﬁf f
czlc. 6. Rep. 2. cap. 4. Which Zitleton  intendeth €% mwﬂﬁ' le maner grants. of chattels pCr-

to bee a deed under feale.  Home POZ'Z‘ faz're de lonals, and of con-
And well fuid Linewor, 90765 & grants de tralts perfonals, &e.

(5 Rep-74:76: 10- Rep-92) | bovd under foale. For though chattels perfonals, &

the deed be inrolled, yet hee o comsrals Pé’{'ﬁ"‘
cannot plead the inrolment ﬂd[.f, &,

W Lt % e lified under tl feale, [4] ftt h f
- : cord. And though 1t be excmplified under the great feale, yet muit he fhew forth the
E[;]. 11,;1.&;319;'1-{;8. “t Pattc::ts Br. deed it {elfe under feale, as Littleton here faith, and not the exemplification (2). And fo
[ Al E ;L5 ﬂwéé_f’f{ﬁ/; when Littleton wrote, no conflat, or imfpeximus, of the king’s letters patents were availes
Lok 3 ‘/,,,,,ﬁ—. /7% able to be fliewed forth in court, but the letters patents themfelves under feale.+ For botly
(2. Ink. 672. 5. Rep. 52. 53.) the conflar and infpeximus are but excmplifications of the inrolment of the charters, or lets
ters patents : and this appeareth by the refolution of two feverall [¢] parliaments, one hol-
[c] 3 &4.E.6. cap. g4and 13. den 1n the third and fourth yeare of king Edward the fixt, and the other in the thirteenth.
Eliz. eap. 6. yeare of queene Elizabets,  But now by thofe ftatutes the exemplification or conflat under
the great feale of the inrolment of any letters patents made fince the fourth day of Fe-
bruary anno 24. H. 8. or after to be made, fhal be {utlicient to be-pleaded and: fhewed forth.
in court, afwel againft the king, as any other perfon by the patentees themielves (whereof
there was fome doubt [J] conceived upon the faid ftature of E.6.) and by all and every

[4] Dyer 1. Eliz. 167, -other perfon and perfons clayming by, trom, or under them. Which ftatutes are general

(Hard. 118.) and beneficiall, and efpecially the act of 13. £liz, for that extends not only to lands, tenc-
(2. Sid. 145.) ments, and hereditaments, but to every other thing whatfoever, and ought to be favourably
(r. Mod. 117.) conftrued for advancement of the remedic and right of the fubjet (3).

[¢] Lib. 8. fol. 8. inthe Prince’s I he difference betweene a conflar, infpeximus, and & widinus, you may reade fe] at large in
cale. Vide Page’s cafc ubi fupra. Page's cafe. But none of them by law ought to be had, but only of the inrolment of record,
and not of a deed or any other writny that is not of record, and no dced, &c. can be ine

rolled, unlefle it be ducly and lawfully acknowledged.

a3, E, 3. gard, 162, 20, H, 3. S1 non m’ﬁm‘ en czﬁ‘zm g’/ﬁf&‘ld” Cf‘l/f:’-fs: Se. Hereby is implyed, that if =
darrein prefent, 13, g5. H. 6. gardian in chivalric in the right of the heire entreth for a condition broken, hee fhall
tit. monitrans des faits 118. lead the ftate upon condition without fhewing of any deed, becaufe his interedt is ereated
Efil{ﬂ“- ;'I' 7-}5- Ly the law. And fo it is [ /] of a tenant by flature merchant or ftaple, or tenant by
b Kepe 750 2. elegit,

(2. Cro.217.) tkewife tenant in dower fhall plead a condition, &c. without fhewing of the deed..
(10. I{Ilﬂg- ?flf 94-3ﬂ 1ns des fuit And the reafon of thefe and the like cafes, is, for that the law doth create thele citates, and
ff b. 7. I'II (Tn:“;-.rﬂ. 5.:;_ "™ they come not in by him that entred for the condition broken, fo as they might provide. for
3. H.6. 21. 33. H. 6. 1. 14. H. the fhewing of the deed, but they come to the land by authoritic of law, and therefore the

8. 8. law will allow them to plead the condition without fhewing of it.
[/ ] But

(1) "Tis to be prefumed, that an interlining, if the contrary is not proved, was made at the time of making the decd, 1, Keb.
.21, Note to the rith edit, Onthe rafure, or interlining, of deeds, breaking or defacing the feals of decds, and cancelling
deeds, {ee x. Wood’s Conv, 808, 809, Com. Dig. Faits, 1% 1. 2.—and Vin., Abr, Faitg, T.U. U. 2. X, X, 2. It is to he ob-
ferved, that the cancelling of a deed does not diveft the eftate from the perfons in whom it is vefled by the deed. 1. Rep. in
Cha. 100, and Gilb. Rep. 236.

(1) On giving deeds of bargain and fale in evidence, fee Bull. Ni, Pri. 26¢. § 10, Ann.c.18.3 and 8. G, z.¢. 6. fte. 11.

(3) Scealfo z27. Eliz. 9. and Bull, Ni, Pri, 226,



Lib..3. upon Condition.  Sect. 366. - 226

[ £] But the lord by efcheat, albeit his eftate be created by law, fhall not plead a condi- [ /7] 35. H. 6. ubi fupra.
tion to defeat a frechold without fhewing of it, becaufe the deed doth bclong unto him.
A tenant by the curtefie fhall not {¢] plead a condition made by his wite, and a re-entry [g] 35. H. 6. ubi {upra.
for the condition broken without fhewing the deed ; for albeic his eftate be created b}_f law, -
yet the law prefumeth that he had the pofleflion of the deedes and cvidences belonging to
is wife. |
P [4] But leflees for yeares, and all others that claime by any conveyance from the party [4] 14. H. 8 8. PL com. 149
or juftific as fervant by commandement, &c. muft {hew the deed. (10. Rep. g2. 03-)

(/] R. brought an gjectione firme againft E. for cjefting him out of the mannor of D. [7] 44. E. 3. 22.
which he held for terme of yeares of the demife of (. E. the defendant pleaded that B, gave the
£2id mannor to P. and Katherine his wife in taile, who had iffuc E. the defendant, and after
the donees infeoffed C. of the mannor, upon condition that hee fhould demife the mannor (6 Rep-38:)
for yeares to R, the plaintife, the remainder to the hufband and to the wife, &c. C. did demifc
the land to R. the plaintife for ycares, but kept the reverfion to himfclfe, wherefore Katberine (Cro. Car. 442.)
after the deceafe of her hufband entred upon the plaintife, &c. for the condition broken, and See after t'"'li"‘ cnapter, {cét. 366,
died ; after whofe deceafe the land defcended to . the iffue in taile, &c. now defendant, judge- 7 *°F: Ughtred’s cale.
ment upon aftion, exception was taken againit this plea, becaufe £. the defendant mamtained
his entry by force of a condition broken, and (hewed forth no deed, and the plea was ruled to
be good, becaufe the thing was exccuted, and therefore hee need not fhew forth the deed. Nota,
the defendant being iflue 1n taile was remitted to the eftate taile. (1)

In a pracipe quod reddat againft S. who pleaded that R. was feifed, and infeoffed him in
morgage upon condition of payment of certaine money at a day, and faid that R. paid the
money at the day, and entred judgement of the writ: exception was taken to this plea, for
that he fhewed forth no deed of the condition, and 1t was ruled that hee need not {liew forth
the deed for two caufes. 1. That he ought not to fhew any deed to the demandant, becaufe
the demandant 1s a ftranger. 2. It might be when R. paid the money, and the condition per- /¢y, Car. 372.)
formed, that the deed was rebailed to R. and thereupon the plea was adjudged good, and the l
writ abated.

If land be morgaged upon condition, and the morgagee letteth the lands for yeares, refer- . = o @ o
ving a rent, the condition is performed, the morgagor re-enters, in an ation of debt broughr 4 = 3* =™ ’
for the rent the leflee fhall plead the condition and the re-entry without fhewing forth any

deed.

In an affife the tenant pleads a feoffiment of the ancefter of the plaintife unto him, &c. |, u.,. 0. b. 43. E. 3. Vide
the plaintife faith that the feoffment was upon condition, &c. and that the condition was bro- ;4. E. 3. 21. Simile in dower.
ken, and pleades a re-entry, and that the tenant entred and tooke away the cheft in which
the deed was and yet detaineth the fame, the plaintife fhall not in this cale be enforced to
fhew the dﬂﬁd-

If a woman give lands to a man and his hetres by deed or without generally, fhe may in ,, E. 1. Feoffments & Faits
pleading averre the fame to be canfz matrimonii preelocnti, albeir fhe hath nothing in writing 114. F. N. B. 105 b. 13. R. 2.

to prove the fame, the reafon whereof fec Sef. 330. Monftraus des faits165. 4. E. 4.
25, &c. 11. H. 7. 22. b. 6. H.

Mes des chattels realls, ficome lafe fart a volunt a terme des ans, Sc. §,7% 4. o5 o6, 14 1.8, 22, b.

This is apparant, (Doc. Pla. 51.)
(See Plo, 23. 0.)

(1. Roll. Abr, 413-)

11. Ed. 3. tit. Mras des faits.
175 45 B« 3. 8,

Sect. 366.
J TE M, coment que ALSO, albeit a man Z7ER DIT, or ver- (Pot. 255. b. a61.b.

bome en aftun ac- cannot in any ac- dilt de 12 bomes.
twn ne port pleder un tion pleade a condition (2) Ferediclum, quafi dic- Lib. 8. fo. 155 Lib.g. fo.13.

tunt werilatis, 48  judicium Lib. 1. foo o,

condition  que  ‘tou- whlchtoucheth&cpn- o quafi juris distin.  Er (Pl 03 & Ik 42 5. Roll
cval concerna frank- cernesafrechold, with- fiwe ad” quaflionom ju- 207203998 0u8099- 7000 -

fene | ' _ : oy by risy  Mou {lffﬁom{mf JUras ne. b, Croo kb bygg. 1. Si1d. 27,
ment, Jauns mon out ﬂle}vmg writingof % S udices i ad e S Ken oo
Sfrer efeript de ceo, this,asisaforefaid,yeta guafionem” fasti won  re-

come eff avantdit, un- manmay beaided upon Jperdent judices fed - jura-
toress  For jurors awe to

core home poir cfire {uchaconditionbythe v the fadt, and  the

aide fur tiel condrtion verdi& of 12 men ta- judzf_ﬂﬂ ﬂlmhtltﬂ jludgﬁ i
o2 ‘4 . . CO lﬂg t0 nhe dw  that
perverdiéide xii, bomes ken at large in anaflife ., apon the fat,  for

‘o

(x) Thisis the r eafon of this cafe, for notw be claims albowe the condition, anid therefore need not freav the deed.  Infra, 127, b=
Lord Nott, MSS, ’

(2) See Bacon Abr, vol, 5. 281, Vin, vol. 21. 37
ERoppcd, (E. 10.) Evidencey (A 5)  Pleader, (C.

3. Com., Dig. Abatement, (1. 54.)  Amendment, (P.)  Appeals, (G, 14.)
87, 1o 38, Re 13, 5. 1) Prevogative (D. 6.



Lib. 3.

(g Rep, 12. 13))

—

(P]Dl 93- ﬂt)
(Poft. 227. 22‘8-)

[7] Tyin. 33. E. 1. Coram Rege

Noit. in Thefaur.

3. Afl, a1. Stanf. pl. cor. 164
155. g. I\, g. coron. 284. ﬂﬁg
28y, 44, E. 3. 44. 41+ E. 3. Co-

yom. g5t

Cap.5.
ex fm‘fa jus  oritur.

Prife a large.
There be two kindes of
verdifls ; w/=. one gene-
rall, and another at large
or efpeciall.  As n an
affife  of wovel diffeifia,
brought by A. againtt B.
the plantifc makes his
plaint, Qudd B. diffeifivit
erts de 20 acris terre cui
pertincntiis;  the tenant
pleades, Quod ipfe nul
lam injuriam fee difféife-
Ml
cit, &e. The recognitors
of the affife doe finde,
Dued pracdiét. A. injufié
(5 fine judicio diffeifivit
preedill. B. de pradifl. 20
acris terra cumn pertinent
¢’c. This is a generall
verdit. ‘The like law it
is if they finde 1t necga-
uvely.  And Littleton
here putteth a cafe of a
verdiét at large, or a {pe-
ciall verdiét; and 1t 1s
therefore called a {peciall
verdi€t, or a verdift at
large, becaufe they finde
the fpeciall matter at
large,and leave the judge-
ment of law thercupon
to the court, of which
kinde of verdiét 1t 1s
faid, [7] Omnis conclufio
boni {5 weri judicii fequis
tur ex bonis (&' weris pre-
miffis et dillis gurato
rum.

And though Listieton
here puts his cafe of a
verdiﬁ at large upon a
generall iffue (which in
the cafe hee putts it was
nceeflary for the tenant
to pleade) yet when if-
fuc 18 joyned upon fome
{peciall point, the jury,
as {hall be faid hereafter
in _this {c&tion, may
finde the fpecinll matter
if it be doubtfull i law,
for as much doubt may
arife upon onc point up-
on the fpeciall lue as
upon the generall iflue,
And as a fpeciall verdi@
may be found in Commnon

® Jje—per in L. and M. 2nd Roh,

guftices

4

Sile rent fuit aderere a

- Of Eftates

prife a large en affife
de novel diffeifin, ox
err afcun auter aclion,
low les juftices wor-
lent prender ® le verdict
de xii. jurors a large.
Sicome mittomus, que
bome f[eifie de certaine
terre en fee lefla mefme
la terre @ un auter pur
terme de vie fans faif,

precfato A inde fe- [fur condition de render

al leffor un certaine

rent, & pur default de

paiment un re-entrie,

&e. per force de quel le
leffee eft feific come de

Jranktenement, et puisle

rent ¢fl adei ere, per que
le leffor enter en la terre,
ef puis le leffee arraigne
un aflife de novel dif-
felfin de la terre en-
vers le leffor, le quel
plead que il fift nul tort
ne nul diffesfin, et fur
ceo 'affife foir prife; en
ceft cafe les recogni-
tors de [ affife poyent
dire et render a les
Jour  verdilt
a large fur tout lo mat-
ter, come a dire, quele
defendant fuit [eifie de
la terre en jon demefie
come de fee, et 1ffint [ei-

fre, mefine la terre lojfe

al plantife pur terme

de i vie, rendant al lef-

four ! el annuel rent

pzzz'ab/e a ff'@/‘/é’ftﬂ, e,

fur tiel condition, que

afcun tiel feaft - a que

Sett. 560.
of novel diffeifin, or in

any other aGtion where
the juftices will take
the verdict of 12 jurors
atlarge. Asputthecale,
a man feifed of certaine
land in fee letteth the
{fame land to another for
terme of life without
deed, upon condition to
render to the leflor a
certaine rent, -and for
default of payment a
re-entrie, &c. by force
whereof the leflee is
feifed as of freehold,
and after the rent is be-
hinde, by which the
leflor entereth into the
land, and after the leflee
arraine an affife of
novel diffesin of the
land againft the leffcr,
who pleads that he did
no wrong nor difleifin,
and upon this the aflife
1s taken; in this cafe the
recognitors of the af-
fife may fay and render
to the juftices their ver-
dit at large upon the
whole matter, as to fay,
that the defendant was
{eifed of the land in his
demefne as of fee, and
fo feifed, let the fame
land to the plaintife for
terme of his life, ren-
dring to the leflor fuch
a yearely rent payable
at fuch a feaft, &c. upon
fuch condition, that if
the rent were behinde at
any fuch feaft at which

doit

+ a notin L. and M. nor Reh.
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Lib. 3.

doit eflre pay, dongues
bien lirrott al  leffor
d'entrer, B¢, per force
de quelleafe le plaintife
ﬂﬁff ﬁ’_Z/ZE en ﬁ?Z de-

mefne come de frank-

tenement, et qie pzzz}

apres le rent fuit ade-
rere a tiel _feaft, ¥ &,
per que le leffor entra
en le terre fur le pof-
Sfeffion le leffee, ex prie-
roit le difcretion de les
Juftices, fi ceo fort un
diffesfin fait al plamntife
ou nemy ; T donque per
ceo que appiert a les juf-
tices, que ceo fuit nul
diffeshn fait al plan-
tife, entant que l'entrie
de le leffour fuit conge-
able fur luy ; les juflices
doyent doner judgement
que le plaintife ne pren-
dra riens per fon briefe

daffife. Et tffint en tiel
cas le leffor ferra aide, ef

uncore nul .efcripture

unques fuit fait del con-

ditzon. Car cibien que
les qurors pownt aver
conufance de le 1 lafe,

auxyoien ils poient aver

conufance. de le condition

que fuit declare & re-

Dbearfe fur e leas.

'If the matter and fubftance of the iffue bee found, it is fufficient,

»faveth hereafter,

fftoppells which bind the intere(t of the land, as the
Iand by deed indented, and the like, being:
Judge-according to the fpeciall matter ; for
upon by an apt conclufion, and

findc weritatem fadll,

the meere right,

* An added L. and M. and Rob,

not in L. and M. nor Rob.

upon Condition.

it ought to bee-paid; then

it thould bee lawfull for
the leffor to enter, &c. by
force of which leale the

plaintife was f¢ifed 1n his
demefne as of freehold,
and that afterwards the
rent was behinde at fuch
a feafty &c. by which the
lefior entred into the land
upon the pofleflion of the
leflee, and prayed - the
difcretion of the juftices,

1f this bee a diffeifin
done to the plaintife
or not; then for that

it appeareth to the jul-
tices, that this was no
diffeifin to the: plaintife,
infomuch as the entrie
of the leflor was con-
gzable on him; ‘the juf-
tices ought to give judge-
ment that the plantife
{hall not take any thing
by his writ of affife. And
{fo 1n {uch cafe the leffor
fhall bee aided, and yet no
writing was ever made of
the condition. For as well
as the jurors may have co-
nufance of theleafe, they
al{o as well may have co-
nufance of the condition
which was declared and
rehearfed upon the leafe.

' awarrantie being given in evidence, though it be not plead-
cd, becaufe it bindeth the right, unlefle ic be in a writ of right, when the mife 13 joyned upon

*t Ftadded L, and M. and Roh.

H A

taking of a leafc of a man’s owne
(pecially found by the jurie, the court ought to
albeit eftoppels regularly mufl be pleaded and relicd
the jury is {worne ad weritatem dicendam, 'yet when they

they purfue well theip oath, and the court ought to
to law. (&) So may the jurie find

Se&t. 366.

-Pleas, fo may. it alfo (Cro. Elis. 474. Ib. 471, 113
bee tound in Pleas of t14- 653. 6. Rep. 46. b))
the Crowne, or crimi-
nal caufes that con-
cerne life or member,

A verdit finding d4o. E. 3. 15 20. E. 3. amend-
matter incertainely oy Ment. 57. 18, E. 3. 49. in Cels
ambiguoufly-is 1nfuffi- {“"E‘;' 3o. L. 3. 2.
cient, and no judge- 7+ £ 4 39
ment fhall be givew '
thereupon; as.ifan ex.
ccutor plead ple/ nmcnt
adminifire, and iffue is
joyned thereupon, and
the jury finde that the
detendant have goods
within his hands to be
adminiftred, but finde
not to whar value, this’

is 1ncertaine,and there-
fore infufhicient,

A verdi€t that finds
part of the ifhie, and
finding nothing for the
refidue, this is iifufhi-
cicut for the whole,
becaufe they have not
tried the whole ifflue
wherewith they are
charged.  As ifanin-
formation of intrufion
beec brought againtt
one for intruding into
a mefuage, and 100
acres of land, upon the
generall ffue the jury
finde aguinft the de-
fendant for the land,
but {aith nothing for
the houfe, thisis infuf-
ficient for the whole,
and {o was it twice ad- _
judged. () Butif the (m)Hil 25, Eliz, in a writ ofer-
jlil',‘r' eive a verdi@ of TOF betvicene Brace and the

: i the E» -
the whole iffue, and of Queenc in the Exchequer cham

) . Ot ber. Mich, 28. & 2. Eliz. inter
molre'&c, that “'hl':h 15 Gomerfal & Gomer {4] in accouut

moreis furplufage,and inthe King’s bench,
{hall not(a) ftay judge- (4 32 E. 3. Ceflavit, 25,
ment; for Utile per inn-

tile zan witiatur, but

neceflarie incidents re-. V1d. fe€t, 484, 48

227

(8. Rep. 65.)

17. E. g. 47 18. F. 1. 48.
22. E.a 1.18. E. 3. 50. 15. E 3,
Judgement, 8. 2. H. 5.7 4. 7. H.
0. 5.7 LK 4. 24 28 . H. 6. 10.
(Cro. Jac. 31. 2. Roll. Abr, 722,
10. Rep. 110, Hob. 64. 6. Rep.
47. 2. Roll. Abr, ro2. 706,
Dyer 346. b. 300. b. Pott, 303,
a. b, Dotlr. Pla. a%8. 289.
Hob, 54. Cro. El. 174, 2. Roll,
Abr. 708, IHob. 18. g. Rep.
67. b, 112. 4. Rep. 65 Aat,
114. b, Cro. £ 110, 20, Rep,

97. b.)

- - sty (Prfto aRz.)
qu“cg by Iaw the INEY vid. e, §8. 13. L. 3. garr. 26,
may nnac, 15. Lo 30 Als. gee. 17, K, 3. 6,

as Littleton himlelfe 18 AKT 2. 55.°Als. 8.

(#) 1.4, 4. 6. b. 27. H. 8. 22. b.
Pl Com, 515,

Lib. 4. fo. 59. Rawlins' cale, &
ibid. Pledol’s cafe,

L) 31, Eliz. betweesne Sutton
and Dicons in the Common
Place, the cafe of the leafe for
yeares by deed indented.

34. E. 3. Drotit, 29

Pelt. 352, Ant. 44. h. Doc.
Pla. 164, Pofl, 283, Cro. Ll

141.)

adjudge according

(c). After

+ leafe; qusplitn ils poient aver confifance e ld



() 7.°R. 2. Corone: 108. Plo.  (¢) After the verdict recorded, the jury cannot vary fron"! 1it, bt}t bc_fbrc 1t -be recorded they
“Com. Freman’s cafe 211, 11. H. may vary from the firft offer of their verdi&, and that verdi¢t which 1s recorded. fhall ftangd
g-zﬂ-;-ifﬁ- g{f; 1; ;Bﬂ :}ﬁ'. 18- alfo the may vary:from a privy verdict, . _
S B P Aniflue found by verdict {hall alwayes be intended truc. untill -1t be reverfed by attaint, and
thereupon upon the attaint no.fuper/edeas 15 grantable by law. . _ .
Pafch. 24-H. 8. of the report of  If the jurie after their evidence given unto them at the barre, doe at their owne charges
. Jullice Spilman in the King’s eat or drinke either before or after they-be-agreed on theu:' verdu:ft, 1t 13 finzble, but it fhadl
Benehs 110 H. 4: 17, 35. e 6. 5ot ayoid the verdiét : but if ‘before they be agreed on their verdi&t, they eate or drinke at the
E-xamin. 17. 29. H. 8. g7. Dier. charge of the plaintife,if the verdict be given for him, it fhall avoid the verdiét: but if it be
(1. \;f“g 125.) et . Eliz. 8. given for the ci:fendant, it thall not avoid it, &' fic+¢ convefo. (d)- But if after they be agrecd
ﬁ H. 7'. ‘252?: H. 7. 3. on thelr verdiét they eat or drinke at the charge of him for whom they-doe pafle,-it Thall ot
(d) Pafch. 6. E. 6. in the-Com- gvoid the verdilt,
mon Place. (¢) If the plaintife after evidence given, and the jury departed from the barre, or any for
{ry21. H. 4. 16. 17. 3‘bM?r' him, doe deliver any letter from the plaintife to any of the jury concerning the martter in
: g::?m Br. 8. Vide Dier ubi fu- iffue, orany evidence, or any efcrowle touching the matter in iffue, which was not given in
" {2. Roll. Abr. 713.814. 1.Leo. evidence, it fhall avoid the verdid, if it be found for the plantife, but not if it be found for
18. Cro. Jac. 121. Sid. 285) the defendant, &9 fic ¢ converfo. But if the jury carry away any writing unfealed, which
Pafch. 6. E. 6. ubi {upra, was given in evidence in open court, this fhall not avoid. their verdit, albernt they fhould not
g':{; ;fg') 2. Roll. 4Abr. 7340 pove carryed 1t with them, | | o y _ S
IR .By the law of England a jury after their evidence given upon the 1ffug, ought to be kept
together in fome convenient place, without meat or drinke, fire or.candle, which fome bookes
(/) call an imprifonment, and without fpeech with any, unlcffc_ it- be the.bailife, and with
him onely if they.be agreed. “After thf:}_f be ﬂg_reed thf:'y may 1n caufes between party and
party- give a verdidt, and if the court be rifen, give.a-privy verdict before any of the judges
of the courr, and then they may eat and drinke, and the next morning 'in open court the
may cither affirme or alter their privy verdict, and that which 1s given in court fhall ftang.
. But i crniminall cafes of life or .member, the jury can ¢ive no privy verdiét, but they muft
3. /422, /70, - give it openly in court. And hereby appeareth another divition of verdicls, wiz. a publique
- verdict openly given in court, and a_privy.verdict given out of the court before.any of the
-judges, as is aforefaid.

{f) 24. E. 3. 7¢.
1o Cro. Jac. 3 41..616.)

21 E. 33T'3[; Rnﬂ 19.) Aes A jury fworne and charged in.cale of life or member, cannot be difcharged by the court or
“ A 339- b8 P i ag any other, but they . ought to give a verdiét. And the king cunnot be non-fuit, for he is-in

A [ calatiasth judgement of law ever prefent in court : but a common perfon may be nonfuir,
" W. o. cap. g0. ¥ T—I 4. 11,

8 F.4.39. g. H. 7 13. 23. . En ﬂﬂ;’/é de novel ﬁ?r,fiﬂéfﬁ”: ou en afcun auter aliion, ¢, Here it is to bee
8. tit. vcrr.?it. Br. 55. 11. Eliz. obferved, that afpcciall verdifl, or at large,: may be given m’any ation, and upon any iffue,

" Dicr 283. 284. 3. E. g. Ttincrev he the Hue generall or fpeeiall @ and albeit there.be fome contyary ppinions in our beokes, yet
" North "284. 286, 43- All. 3te o law 15 now fetled in this poiit,

6. H. 8. 5. 44. E. 2. F. 1, + ) . g r o o ' :
e 5. 44 K 3- 44 Pfrjzze e /eﬂar entra. Here it appeareth that ‘the condition is executed by re-

Coron. 4. 44. AflL 17. 457 E. ‘ . -
yet the leflor after his-re-entry fhall not, by the-opinion of Lisi/eton, plead the con

3. »0. ‘P'I. Com. g2. g. H. 4. ;? entry, an
Vide bib. 9. 12. 13 Dowman's ge,0 0 it fhewing the deed,. becaufe he was-partie-and privie to the condition, for the

cale. "And fee there many other

authoritics parties mufl fhew forth the decd, unlefle 1t be b}{"t_hc a& and wrong of his adverfary, as hatly
1. All. pl. 21, 10. H. 4. 9. beene {faid ; () but an-eftranger whieh 1s not privie to the cundr;:_ogl, nor clitmeth under the
{m) Sec mnore before in tnschap, {fame, as in the cafes abovelfud appearcth, fhall not-after the condirion is exccuted in picad-
ter, fech 36;. “ing be inforeed to fhew forth the deed : and by this diverfitie all--thebookes ard authori ies
{Sid. 369. 6. Rep. 38.) “in law which feeme to beat vartance are'reconciled, - Sce alio'for this matter the fection nes
‘ following.

10, Afl. p. 9. 21. Als. 28. 17. ) , . L T ep B . o
Als, 2637, Al 21, 23, Afs. 2. Les 7‘86‘03 mators. del a?/%.-ﬁasz a1 €y EFc. Here it appeareth that the jurors

39- X. 3. 88, 44. K. 3. 22, 10, H,- may finde the tadk, albeit the deed be not thewed in evidence, and the rather for that the cons
4 4. 7. 11 5. 5.9, L. 4. 26. 18, dition upon the livery (us hath beence faid) 1s good, albeit there be no deed at all.
E 4.1 -

9 +
; 31815 GapanHeo upy prierent le difcretion ':dé’.f ‘;zf/iz'ces_. That is to fay, they (having declared
{Ant. 2a5. Cro. Jac. g36.) “the {peciall matrer) pray the diferetion of the juftices; which is ag much 1o fay, ag, thar they
- avould difcerne whar the law. adjudgaeth thereupon, wherther for the demandant, or for the te-
nant :* for as by the athoritic of Litleton, diferetio off difeernere per begemy quid fit juflum, that
is, to difcerne-by thevight line of law, and not by the crooked cord of private opinion, which
| “the volgar cill diferetion s 8 a jure difeedasy wagus ericy, € crunt omnia omuibus iveertas and
+Lib. 10. fo. 4. cale de Sewers,  therefore commiffions that authorife any to proceed,’ focundum fanas diferctiones weflras, 1s us

much to {ay, asy focundum legem &' confurtudinem Anglice.

‘Car cibien come les jurors poient aver conufance, &¢. Hereby it appeareth
' that they that -have conufiunce of any thing, are to bave conufance aliv of ull inci-

««dents and dependants thereupon, for an ineident is 4 thing neceflarily dependipg upon ans
.other.
. ()
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upon Condition. Seét. 367, 368.
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I1f a deed be made and dated in 2 for:;&'iﬁe kingdome, of lands within England, yvet if 2. E. 3. 17, in Gracye's cafe,

“liverie and feifin be made, fecundum forsiam. carte, the land fhall pafle, for it pafleth by the

hverie,

TN mefine le man-
Lt de fof-
fement ou
done en le taile, -fur
condition, coment-que
nul -efcripture  un-
que fuet fait de ceo®.
ft ficome eff dit de
verdilt @ large en
affife, &c. ‘en mef-
me le manner eft en
briefe -d'entre -foun-
due fur.diffeifin 5 et en
touts auters aélions

ou les juftices oy~
lent prender le-verdilt

Sect "3 67.

IN the {ame mauner

1t 1s of a2 feoffement
in fee, or a gift -in
taile, -upon conditton,
although " no writing
were -ever made of it.
And as it is fayd of a
verdi¢t at large in an
affife, &c.1n the {ame
manner it i1s of a writ
of entrie founded upon
a diffeifin ; and in all
other acltions where
the juftices will take
the verdi&t at large,
there where fuch ver-

g large, y *F Ja ou tiel di& at large is made,

verditt -a  large eff

fait, la -manner del

eilrie entire eft mis en

{'1ffue, Se.

the manner of the
whole entrie 1s ‘put In

the 1flue, &c.

ND it is to be ob-
{crved, that ~ the
court cannot refufe a {pe-
ciall verdi€t, if it bee perti-
nent to the matter put in
iffue.  Sce the fe@ion next
preceding.
Verdict a  large,
It is called a verdict at large
becaufc 1t findeth the matter
at large, and leaves it to the
judgement of the court; orit
is called 4 fpecial verdiét, be-
caufe it findeth the fpeciall
matter, &c¢. S0 as hereby 1t
appeareth, that a wverdich
(as hath beene faid) 1s two
fold, wiz. a verdiét at large,

or a {peciall verdiét, (which

15 all one) whereof Littletorn
here fpeaketh; and a gene-
tail verdict that is generally
tound according to the iffue,
as if the 1flue be not guilty,
to finde the partie guiltie or
not guiltie generally, &5 fic de
caterise There 1s alfo a ver-
di‘t-given in open court, and
a privy verdiét given out of
court betore any of the

judges of the court, fo called becatfe it ought to bee kept-fecret and privie from each of the
. patues, before.it-be afirmed in couut.

Seét. 368.

QTEM en tiel cafe
lou enqueft port dire
our wverdict a  large,
-8'ts voilent -prendre. fur
eux le conufance de la
ey fur le  matter, ils
porent dirve lour wverdiét
generalment, come off
misen lour charge ; come
en le cafe avantdit i1ls
poient bien  dire, que I
leflor ne diffetfa pas le
Aeffee, $'tls voilent, &S,

“&e. L, and M, apd Rohs

‘may

ALS O .in {uch cafe
where the - enqueft

may give thelr -verdict

at large, if they will take

upon them the know-
ledge of the law upon
the matter, they may give
their verdi@ generally, as
18 put in their charge; as in
the cafe aforefaid they
well fay, that -the
leflor did not - difleife the
Icflee, if -they will, &ec.

A LTHOUGH

the juricitthey
will take upon them
(as  Littleron heve
faith) theknowledge

-of the law, may give
-2 generall verdidt,
yee it 18 dangcrous

for them fo to doe,

for if thev doe mif-

take the 'Inw, they
runne 1into the dian-

ger of an attaint

thercfore to find the

{peciall matter  ia

the fafeft way where
the cale is doubt-

tull,

Sedt.

(9 Rep. ¢3.} o
See the fettion next fuiluwm;.

(10. Rep. 118, Ant, 2306. ) |

See the next preceding e&lion,

(8. RCP. 65‘J

(4- Rep. 53.)

T par laou tie! verdist a large fait Ia nature de matter mys en I'iffuey Lo and M, and Roh..



Lib. 3.

8. E. 4. 10, 12. AT 33.

10. Afl. 16. 26. H. 6. Bar. q.
38. Afl, 26. 4. 51. A(T, 26.
39. All. g. 43. All, 18,

44+ Al 3. 18, L. 2. Aff, 74,

3t E. 3. 1bid. g7, 1 8. All 22.

4. Eliz. Dver 209,
4. El1z, Dyer 240,

¥ Et added:in L. and M..and Rokh,

Cap. 3.

pearcth, that al.
beit the condition
was executed by
re-cntrig, yet the
leflor cannot plead
it without f{hew-
g of a deed.
But of this mat-
ter {fufficient hath
beene {aid before
m the two next
p_rcc::ding {ec-

t1ons,
Quel eff

bone plea en

barre. In a
cafe where there
have beene fome
varictie of opini-
ons 1n our books,
Littleton hereclec-
reth the doubt,and
that upon a good
ground. IFor hee
himielfe reporteth
in  our bookes,
that 1t was hold-
cn by all the juf-
tices of England,
that a leale for
life, the rever-
hon to the plain-
rite, was a good

‘barre 1n an aflife,

and alfo that a

leafe for yearcs,

the reverfion to
theplainrife,might
bee pleaded in an
affife: and fo of
a feoffment 1n fee
with  warrantie,
And heretn the
diverfitic of plead-
ing isto be obferva
ed ; forin the cale
here put by Lietle-
tonr of a leafe for
life, the tenant

dhall pleade it in

barre : but 1y a
cafe of a'leale for

Of Eftates

Sect. 3"69.

P UR ceo JTE M en mefine le cafe,
que i 1'ad
-aftun  eferip-
ture de . ceo.
‘Hercby it alfo ap-

S le cafe fuit tiel,
que apres ceo, que le lef-
Jor avait enter pur de-
Jault ae payment, Sc. gue
le leffee uft enter fur le

leffor, et luy diffeifift, en

ceft cafe fi le leffor ar-

raigne un affife envers e
leffee, le  leffee luy puit
barre de [affife 5 car il poit
pleader envers luy en bar,
comeat le leffor  que ef
plaintife fift un leafe al
defendant pur terme de
Ja wie, favant ke rever-
Sion al plaintife, quel eoff
bone plea en barre, entant
que il conuft le reverfion
eftre al plamntife. ¥ En cef?
cafe le plaintife wad +

afcun matter de luy ayder,

forfque e condition fait

Sur le leas, et ceo i ne poet

- pleader, pur ceo que 7] n’ad

afcun efcripture de ceo :
et entant que il ne poet
refponder al barre, il ferra
barre. Et iffint en ceft cafe
poyes weier que home off
t diffeifie, et uncore il n”'a-
vera affife. Lt uncore /i le
leffee foit plamtife, et Je
loffor defendant, il bar-
rera le leflee per verdié?
daflife, Ec. Mes en coft
cafe Lou le leffee off de-
Sendant, Ji 1l ne voile plead
le .dit plea en barre, mes
plead nul tort, nul diffeifin,

Seft. 369.

A LSO i1n the fame cafe,

if the cafe were fuch,
that after that, that the
leflor had entred for de-

fault of payment, &c. that

the leflee had entered
upon the lefior, and him
diffeifed, in this cafe if
the leflor arraigne an af-
fife againft the leffee, the
leflee may. barre him of
the affife; for hee may
pleade againft him in bat,
how the leflor who is pl.
made a leale to the defen,
for term of his life, faving
the reverfion to the pl,
which s a good plea in bar,
infomuch as hee acknow-
ledges the reverfion to be
to the pl. In this cafe the
plaintif hath no matter to
ayd him{elfe, but the con-
dition madeupon the leafe,
& this he cannotplead, be-
caufe he hath not any writ-
ing of this: and inafmuch
as he cannot aniwere the
bar, he fhal be barred. And
fo in this cafe you may fee
that 2 man 1s difleifed, &
yet he fhal not have affife.
And yet if the lefite be pl.
and the leflor def. he {hall
bar the lefiee by verdiét of
the affife, &c. But in this
cafe where the.lefifeeis def,
if he wil not plead the
faid pleain bar, but plead
nul tort, nul dif]. then the

dongues le leffor recovera leflor fhal recover by af-

per affife, cauld qué fupra.

< afeuw not- in L. and M nor Roh.,

fife,. caufid qud fupra.

ycares,

-.I. f’fﬁ'-ﬁt-ﬁfﬁ‘ﬂ L. and M. and I\..Ohﬂ



upon ‘Condition.

Selt. 37o0.

-22.9

ycares, or an eftate of tenant by ftatute or elegit, the defendant fhall not plead in bar, (Ant. 201. 2.)
as to fay, affifa nor, ¢, but juftifie by force of the leafe, &c. and conclude, & fint funs tort,
And if the tenant of th_e freehold be not named, he fhall pleade nul tenant de Sranktenement
nofine en le briefe : and 1n the cafe of. the feoffment with warranty, he muft relie upon the

warrantic,

JTEM pur ceo que

tielx conditions font
plus communement mis
&G efpecifies en faits
endentes, afcun petit
chofe  ferra icy dit
(a toy, mon fits) de
endenture, et de jfait
poll concernants condi-
tigns., Et eff afca-
voir, que fi ['enden-
ture [oit bipartite, ou
tripartite, ou quadri-
partite, touts les par-
tes de [endenture ne
Jont que un fait en
ley, & chefcun part
de [endenture eff de
auxi grande force et
effelt, ficome touts les
parts enfemble.

En faits indent.

or 1n paper.

Seét. 3~o.
AND for that {fuch

conditions  are
moft commonly put
and {pecified in deeds
indented, {fomewhat
thall bee here faid (to
thee, my fonne) of an
indenture,(1)and of a
deed pol (2) concern-
ing conditions. And
it 1sto bee underftood,
that if the indenture
be bipartite,or tripar-
tite, or quadripartite,
all the parts of thein-
denture are but one
deed in law, and eve-
ry part of the inden-
tureis of as great force
and effeét, as all the
parts together be.(3)

EN Jaits endentes.

Thofe are called by {e-
verall names, as [feriptum
indentatum, carta indentatd,

Jeriptura indentata, indentura,

literee indentate. An inden-
ture is a writing contuning
a conveyance, bargaine, con-
tract, covenants, or agree-
ments betweene two or more,
and 1s 1ndented in the top
or fide anfwerable to another
that likewife comprehendeth
the felf fame matter, and 1s
called an indenture, for that
1t is {o indented, and is called
1in Greeke svpypapor.

If a deed beginneth, bec
indentura,{Se, and in troth the
parchment or paper 1s not
indented, this is no inden-
ture, becaufe words cannot
make it indented. But if the
deed be actually indented, and
there be no words of i1nden-
ture in the deed, yetitis an
indenture in law ; for it may
be an indenture without
words, but not by words with-

Vid. fett. 217. ,

(Ant. 143. 'b.)

Lib. 5. fo. 20. Sti]e’s cale.
(2. Roll. Abr. 22, 2. Iaft, 672.)

(1. Rep. 173. b.)

out indenting, A2e. tat /4Dt

in the barke of a tree, or on a ftone, or thelike, &c. and the fame be {ealed or delivered, yet

1s it no deed, fora deed mult be written cither in parchrment or paper, as before is faid, tor ,,,, 1.

the writing upon thefe is leaft fubject to alteration or corruption.
St lendenture foit bipartite, ou tripartite, ou quadripartite,&c. Bisartie

15, when there be two parts and two parties to the deed.

Tripartite, when thereare three

parts aud three parties ; and fo of quadripartite, quinquepartite, &c.

E¢ de fait poll.

A deed poll is that which is plaine without any indenting, fo called

becaufe 1t iS‘Cllt even, or Po]lcd‘ EVCI'}’ deed that 1s l)l{.’,‘ildﬂd fhall be illtCﬂdCd 1O bee a d304
poll, unlefle it be alleaged to be indented.

Touts les parts del endenture ne font que un en ley.

If 2 man by deed n-

dented make a ¢ift in taile, and the donee dycth without 1iflue, that part of the indenture
“which belonged to the donee doth now belong to the donor, for both parts doc make but one

‘deed 1 law,

And here it is to be underftood, that it oughtto bein parchment (Ant. 35. b. g6. a.)
For if a wnting be made upon a peece of wood, or upon a peece of lincn, or

14. E. 3. Ley 79. 4 E. 2. Fines
116. 4. E. 2. Ley68. 2. R, 2,
Det. 4. 27 H. 6. Q.. F. N. B.

(2. Roll. Abr. 21.)

38. H. 6. 24. 27. 9 H. 6. 35
q5. H. 6. 34. 9- £« 3+ 18. 9. Ev 4o
18. Pl. Cumn. 134-

Et chefeun part del indenture off de auxy grand jforce, &e.  This is

'mani‘ﬁ:ﬂ of 1t ﬁ:lfﬂ, and 1s proved by the hookes aforefaid. _
[tis to be obferved, that if the feodfor, donor, or lefior feale the part of the indenture

belonging to the feoffee, &c. the indenture is good, albeit the feotlee never fealeth the counter-

part bclnnging to the _t'uuﬂbr, &c.

(1} 'n addition to what has heen obferved in note 4, to page 143, b, it may be remarked, th
charters,—Before the indenting of thiem came into ufe, when there were more partics than one
sany parts of them takeu as there were parties interefted, and one part was delivered to each of the p
parts were called Charte paricle, or paricole. ‘The Charte paricle, or paricoliey, were fuprfed ed, ina great
Charte partite.  One part of the Charte partite was written on a ptece of vellum or parchment,
and continuing to the end of each (e,
avyrdy, anoblemn of Kent, dated in g8 3 by that of prince Zithelflan, eldeft fon of king Ethelred the 2d
and by other Saxon documents preferved in the hibrary

Straight lines continued to be generally ufed till the

tiving or undularing line ‘
, and the word Cyrographum

bithop Eadfl, made about the year 1045 3
the parchments are cot in fleaight lines.
n Afterwards the cut through the parchment was made in a w
writing an intermediate {entence, or drawing an intermediate ligure, was generally difufed
In procefs of time it became the pradtice to indent this line in fmall notches o
the lawyera, an early ag the reign of king John y but waa notadopted by the ecclefiafticn till
the intermediate writing or drawing anpecefTury 3 and it feeme to have been abandoned )
Bat the praftice of indenting deeds in the intermediate line, remained in ufe till the clofe o the
to hwve declined s yet the pradice of cutting a waiving or undulating line at the top of the p
that iwnot i deed poll ia written, has ever fince continued.
the et ki of parchment is indented. |
18 cut through the intcrmediate word or fgure in a fraight line, it is properly called Chirographum  that
the itermedinte word or figure in a waiviag line, it 16 properly calle
called Gharta indena. or indentura, when itis cut through the intermediate word or figure { _
line o indented ornotched In the manner 1 have mentioned.  But with us, every deed the top of which is cut i
or waiving manner I have mentioned, is called an indentures
] rﬂllﬁi de Diplomatique, Vol, I, 151,

(2) "This wan called ebarta de und parte.
e l}-il']lﬂillll nngl r*lll“'l. l]v the ftat, 27, 1. 8. ¢. 16, leales hY [)tflﬁ.l'l'lﬂ ﬁi'l-t'[‘ in il dn 1
by 12. 1, 8, ¢. 28, & bavgain and fale of a bLankrupt's cflate by the 13, E) ¢ 7.=and fee

chry the 3d,

adopted,

‘T'his prevatled as earl

Foreien diplomatilts contend, rhat w

Some deeds mult be Indented to he valid for the

Selt.

as the times of the Saxons, ns appedars b

I the deed containg more than one JKiv | }
hen the parchment on which a deed 6 written,

anglew, |
a much Iater period.
hout the reign of Edward the 3d.

wrehient, on

A Charta undnlatoriay and that it is |
1 a waiving hae, and that w lving

1t all deeds were formerly called
intercfted in them, there were a3

arties t thefe multiplied
meafire, hy the
beginning about the mid.le
y the will of Aithels
by a charter of arche

of Mr. Aflle s in all which

latter end of the-veign of king

o and the pradtice of

This practice begun with
This made

14th century § it then {cema
which every deed

(kin of parchment, only

when {4 is cut throwgh
then only properly

v the undulnting

Spe My, Madox's preface to his Formulure, and the Nouveaw

purpoles for which they ave nfed,
right of theiv wives, or ceclehinftical perions,
43 li‘- C» IB:

(3) When the fuveral parts of an indesture are interchangeably executed by the feveral partics, that part or copy which l

executed by the prantor, ts ufinally called the ariginal, and the relt are ealled counterpmte 4 tho' of late it

the partive to execute cvery part, which venders them all origivals, 2. Bla, Com. ¢h, 20, [ v

6 B

i mofl frequent tor all.



9. E. 3.18. Vide the books

afure rehearfed.,

Vide qo. Fonoo. 2. T 1,

Dier 8. I1. 8. 1. lib. 2. Jol 4.

& 5. Goddard’s cafe,
{Ani,G. 2.}

17. Fliz, Dier g42. 1. R, 3.

14, H. 6. 28, Bab. 12. 1L 4. 2.

gu. All 31,

% Jye. not in L. and M. nor Roh.

Cap. 3.

Of Eftates

Se&. 371.

Selt. 371.

BT feafance de indenture ¢f A ND the making of an inden-

en deux maners. Un eff
de faire eux em le tierce per-
Jon. Un auter el de faire eux en
le primer perfon. Le feafance en

e tierce perfon eff come en il
Jorme.

Hx>xc indentura fa&a inter R. de
P. ex uni parte, & V. de D. ex

altera parte, teftatur, quod pre-

ture 1s 1n two manners. One
1S to make them in the -third
perfon. Another is to make them
in the firflt perfon. The making
in the third perfon is in this
forme.
This indenture made belween
R. of ' P. of the one part, and V. of
D.of the other part,witneffeth, that

di¢tus R. de P. dedit & conceflit, rbefaid R. of P. bath granted, and
& hic preflenti cartd indentatd by this prefent charter indented
confirmavit prafato 7. de D. ta- confirmed to the aforefaid V. of D.
lem terram,&c. Habendum & te- fuch land, &c. Ty have and to
nendum, * &c. {ub conditione, - bold, &c. upon condition, &c. In
&c. In cujus rei teftimonium witnelfe whereof the parties afore-
partes prediGe figilla fua § pree- fard to thefe prefents interchange-
fentibus alternatim appofuerunt. ably bave put their feales. Or

Velfic : In cujus rei teftimonium
uni parti hujus indentur® penes
prefatum /. de D. remanenti,
predit’ R. de P. figillum {uum
appofuit, alteri vero parti ¢jufdem
indenturz penes R. de P. rema-

nentl, idem /. de D. figillum

thus: In witneffe whereof to the
one part of this indenture remain-
ing with the faid V. of D. the faid
R. of P. bath put bis feale, and to
the other part of the fame indenture

remaining with the faid R.of P. the

Jaid V. of D, bath put bis feale.

Dated, &¢.

fuum appofuit.  Dat’ &c.

Tiel endenture eff appel enden-
ture fait en le tierce perfon, pur
cco que les verbes, e, font en
la tierce perfon. Et tiel forme
d’endentures eft de pluis fure fea-
Jance, pur ceo que eft pluts com-
munement ufe, .

Such an indenture 1s called an
indenture made in the third per-
fon, becaufe the verbes, &c. are
in the third perfon. And this
forme of indentures is the moft
{ure making, becaufe it is moft
commonly ufed, &c.

T le feafance del indenture of en denx maners, &c. Hereis another of our
author’s perfect divifions.  In thisand the next fechion following Lisrfeson doth tliuflrate

his mcaning, by fetting downe formes and examples which de efleétually teach.

In thefe two tormes there arc to be obferved (amongit other) three generall parts of the
fame, vz, the premifes, the babendwm, and the in cujus ved teflimonium.  But hereof hath
been fpoken at large, el 1. 4. & o, for Littdeion lpeaketh not here of the deliverie, but
oncly of the context or words of the deed.,

Pur ceo que f_’/ll e j)/(ﬂ.i‘ coinigulicment ff/tf- Here it appeareth that which is
moft commonly ufed in conveyances 15 the furell way. A communi obfervantid non eff re
cededum, & minimé mutduda funt quee certam babucrunt Interpretationem. Magifler revum
wfus, It is provided by the flatute of 38, £, 3. cape o that all penal bonds m the thed

perion

t &e, not in Lo and M. nor Roh, 1 g afentibus not in L. and M. nor Rol,
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nerfon be void and holden for ﬁorie, whevein fome of our bookes [d] feem to differ, but'they [4] 40. E. 3. 1.2. H. 4.10,

gcing rightly underftood, there is no difference at all. For the ftatute 1s to be intended of 8. £. 4. &
bonds taken in other courts out of the realme, and fo it appeareth by the preamble of
that a&. And it was principally intended of the courts of Rome, and fo it appeareth by
juttice Hankford, in 2. H. 4. 1n which courts bonds were taken in the third perfon, {o as
fuch bonds made out of the rcalm are void; but other bonds, in the thura perfon, are
refolved to be good, as wel as indentures in the third perfon, by the opinion of the whole coutt

in 8. E. 4. (1)

Sett. 372.
LE feafince de indenture en "T'HE making of an indenture
[ -

e primer perfon eff * come in the firft perfon is as in
en tiel forme. Omnibus Chrifti thisforme. Toall Chriftian people
fidelibus ad quos prelentes litere 2o whomithbefe prefentsindented fhall
indentatz pervenerint, A. de B. come, A. of B. fends greeting in our
falutem 1n domino {empiternam. Lord God everlafting . Know yeemee
Sciatis me dedifle, concefiifle, & 7o bave given, granted, and by this
hic prefenti cartd med indentati mzy prefent deed indented confirmed
confirmifle C. de D. talem terram, 70C.gf D. fuch land,{S¢c. Orthus:
&c. Vel fic : Sciant prefentes & fu- Know all men prefent and to come,
turi, quod ego 4. de B. dedi, con- that I A. of B. have given, grant-
cefli, & hic prxefenti cartd med in~ ed, and by this my prefent deed in-
dentdtd confirmavi C. de D. talem dented confirmed to C. of D. fuch
terram, &c. Habendum + & tenen- Zand,&c. To have and to bold, &e.
dum, &c. fub conditione fequenti, upon condition following, &c. I
&c. In cujus rei teftimonium tam witnefle whereof, afwell I the faid
ego pradi¢tus 4. de B. quam pra- A. of B. as the aforefaid C. of D.
di¢tus C.de D. his indenturis figilla o0 thefe indentures have inter-
noftra alternatim appofuimus. Vel changeably put our feales. Or thus:
fic : Incujus rei teftimonium § ego In witneffe wheréof 1 the aforefaid
prefatus 4. uni parti hujus inden- A. fo the one part of this indenture
turee figillum meum appoful, aiteri Aave put my fealé, and to the other
verd parti ejufdem indenture pree- part of the fane indenture the faid
di¢te C.de D. figillum fuum ap- C.of D. bath put bis feale, &c.
pofuit, &c.

[ YERE Litieton fets down three formes of decds indented in the firft perfon, drewis wia per
exemplay longa per precepra. It is requidite for everie ftudent to get prefidents and ap-
proved formes not onely of deeds according to the exﬂmé)le of Littletony but of fines, and other yig, sed. gvs,
conveyances, and affurances, and fpecially of good and perfet pleading, and of the right en-
tries, and formes of judgeménts, which will ftand him in great itead, both while he ftudies, and

atter when he fhall give counfell. It 18 a fafé thing ro follow approved prefidents, for sidi/ fimul
tnvenium :ﬁ, {53 pﬂﬁc‘? i,

Sect. 373,
AND it feemeth that f{uch in- ET 1/ femble que tiel enden-

denture which is made in the ture || que cft fait en le pri-
ficlt perfon is as good in law, as the mer perfon eff auxy bone en la

ley,

* come notin L. and M, nor Roh. + et tenendum, not in L. and M. nor Rob. L ego prefutus ety not in L. and M,
Nor Rub. | guee/ not in L. and M. nor Robh. |

() Sce Mr, Reeves’s aceurate and'learned Hiftory of the Englith Law, vol. 2. p: 67.
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ley, ficome ['indenture fuit en le indenture made in the. third per.
ticrce perfon, quant ambidens fon, when both parties have put
parties ont a ceo mife lour feals; car to this their feales ; for if in thé in-
® (i en I'indenture fait en le tierce denture made in the third perfon,
perfon, ou en le primer perfon, or in the firft perfon, mention be
+ mention foit fait que ke grantor made that the grantor onely hath
avoit mife folement fon feale, & put his {eale, and not the grantee,
nemy le grauntee, donques e¢ff then is the indenture onely the
Uindenture tant folement le fait le deed of the grantor. But where
grauntor. Mes l'ou mention ¢ff mention is made that the grantee
Jait que le graunteead mis § fon hath putto his {eale to the inden-
feale a [indenture, Sc. dongues ture, &c. then is the indenture as
eft 'indenture auxy bien le fort le well the deed of the grantee as the
grantee come le fait le grantor. deed of the grantor. So is it the

Lfint il eft le fait d'ambideux, & deed of them both, and alfo each
auxy chefcun part de ['indenture part of the indenture is the deed

eft le fait d ambideux pacties en of both parties in this cale.
tel cafe.

(2. Inft. 673 Ant. 52, b. 2. Roll. HERE is to be obferved, that albeit the words in this indenture be onely the words of the

Abr, 23.) feoftor, yet if the feoftee put his feale to the onc part of the indenture, it is the deed of
them both. And in this fpeciall cafe to make 1t the deed of the feoffce, it appearcth by
Littleton, that mention muft be made in the deed, that hee hath put to his feale, for that he
1s no way made partie to make it, being made in the firft perfon, but only by the claufe of
putting his feale thereunto. Otherwife 1t is of a deed indented 1n the third perfon, as betore it
appeareth, for there hee is made partie to the deed in the beginning.  And Littkton’s rule is
true, that cvery part of an indenturc is the dede of both parties ; tory, as it hath beene {aid,
both parts make but one deed in law in that cale.

Sect. 374.
(1. Roll. Abr. g22. 474.) QUR certaine Con- _[ TEM /i eflate foir ALSO if an eftate bee

ditton, &c. Here fait per indenture made by indenture

by this (&) is im- @ . Jome pur terme to one for terme of his
plied, that the condition

‘in this cafe doth extend dp favie, le remainder life, the remainder to
both to the eftate for life, g yn auter en fee fur another in fee upon a

and to the remainder, but ‘ . . . . .
;; f;cciﬂu poses s certamecondition, ¢, certaine condition, &c.

may cxtend toany one of & filetenantatermede and if the tenant for

them, and not to the other, .7 ' * s 16 r -
And albeit he in the re. U 4V0i mis fonr feale life have put his feale to

(10, Rep. Dok, Ball'seafe cited mainder be no party to @/ part de lindenture, the part of the inden-

in Fortingion's c2%¢,) the indenture (the par- &8 pyis moruf?, €54/ que ture, and after dieth, and
tics thercunto only being

the leffor and the te. ¢fienleremainderentre he in the remainder en-
nane for life) yet when gy /g terre por forcede treth into the land by

hee in the remamnder en- . . :
rorh and ﬂqfccth’ o have JOn remainder, &c. en force of his remainder,

the lands by force of the ceff cas i/ eff tenus de 8c. in this cafe hee is

. Cro. 240. 3gg. 522.) f;);:::‘fﬁ:;;‘;f’ l:ﬁc‘“ EE:::;S performer touts les tied to performe all the

tions contained in thc in- conditions c'amprz' 2 en conditions comprifcd
[ 71

* /inot in L. and M. nor Roh. t / added in L. and M. and Roh. L Jon feale not in L. and M. nor Roh.
l| etaddedin L. and M. and Roh,

(1) So where three were infeoffed by deed, and there were feveral covenants in the deed on the part of the feoffees, and only
two of the feoffees fealed the deed, the third entered and agreed to the eftnte conveyed by the deed, he was bound in'n writ of
covenant by the fealing of his companions. 2. Rolls Rep. 63.—In 38, Ed. 3. p. 9.1t is laid, that of land is leafed to two for years, and
only onc puts his feal, but the other agrees to the loafe, and enters, and takes the profita with him, he thall be charged to pay the
rent, though he has not put his feal to the deed 3 but if thereia a condition comprifed in the deed which is not parcel of the leafe,
but a condition in grofs, if he does not put his feal to the deed, tho' hic is party to the leafe, hie s not party to the condition.
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Vendenture, ficome le
tenant a terme de <Vie

devott faire en fa vie, et
uncore ceftuy en le re-
mainder ne unques €

[eale afcun part del en-

denture. Mes la caufe
off, que entant que 1/
enter ef agreea d aver
les terres per force del
endenture, il eff tenus
de performer les con-

upon Condition.

in the indenture, as the
tenant for life ought to
have done in his life
time, and yet he in the
remainder never fealed
any part of the inden-
ture. But thecaufeis, for
thatinalmuch as hee en-
tred and agreed to have
the lands by force of the
indenture, hee 1s bound
to performe the condi-
tions within the {ame

Selt. 373,

denture. And here 15 al«

2351

fo a diverfitie to be un- .

derftood, that any citran.
ger to the indenture may
take by way of reman-
der, but he cannot in this
cale take any prefent e-
{tate 1n pofletlion, becaufe
he 15 an eftranger to the
deed. (1)

If 4. by deed inden-
ted betweene him and 5,
letteth lands to B. for life,
the remainder to C. in
fee referving a rent, tc-
nant for life dicth, he in
the remainder entreth in-
to the lands, he (hal be

' @ . ?
nefine. -
ditions deins ?Zf Len bound to pay the rent,

denture, 5’1/ vorle aver indenture,ifhe willhave for the canfe and reafon
before yeelded by Lirtle-

la terre, {9¢. the land, &c. _
ton. An indenture of

leafe is engroffed betweene 4. of the one part, and D. and R. of the other part, which pur-
porteth a demife for yeares by 4. to D. and 8. 4. {ealeth and delivereth the indenture to D,
and D. fealeth the counterpane to 4. but R. did not feale and deliver it. And by the fame
indenture it is mentioned, that D. and R, did grant to be bound to the plaintife in 20 pound
in cafe that certaine conditions comprifed in the indenture were not performecd. And for
this 20 pound A. brought an aétion againit D, onely, and fhewed forth the indenture. The
defendant pleaded, that it is proved by the indenture that the demife by indenture was
made to D. and R. which R. is in full lifc and not named 1n the writ, judgment of the writ.
The plaintifc rcP]yed, that &. did never feale and dehiver tbc indenture, and {o bis writ was
good againft D. fole. And there the counfell of the plaintife tooke a diverfitic betweene a
rent referved which is parcell of the leafe, and the land charged therewith, and a fumme in
arofle, as here the twenty pound 1s; for as to the rent they agreed that by the agreement of
R. to the leafe, he was bound to pay it, but for the 20 pound that 15 a fumme in grofie, and
collateral to the leafe, and not annexed to the land, and groweth due onely by the deed, and
thercfore R, faid hec was not chargeable therewith, for that he had not fealed and delivered
the deeds But inafmuch as hec had agreed to the leafe which was made by indenture, he

was chargeable by the indenture for the fame fumme in groffe; and for that R. was not
named in the writ, it was adjudged that the writ did abate.

Awer la terre, ¢, Hese is implyed an ancient maxime of the law, wiz, Qui
Jentit commodum fentire debet ¢t onus, et tranfit terra cunt oneres

Sect. 375.

JTEM [ feoffment foit fait per A LSO if a feoffment bee made

Jait poll fur condition, ¥ et by deed poll upon condition,
Pur ceo que le condition neft pas and for that the condition is not
performe le feoffor emtra et hap- performed the feoffor entreth
pa la poffeffion de le fait poll, fi and getteth the poffeflion of the
le feoffee port un altion de cel deed poll, if the feoffee brings an
entrie envers le feoffor, il ad efte altion for this entrie againit the
queftion fi le feoffor  post  pleder feoffor,it hath beeneaqueftion if
le condition per le dit fait poll the feoffor may plead the condi-
eucounter Je feoffec.  Et afcuns tion by the faid deed poll againit

ont dit gue non, emtant que 1/ the feoffee. And fome have faid
SJemble

* e, added in L. and M. and Rokh.

(2. Inft. 673.)
(2. Roll. Abr. g2.)

50. E. 3. 22, 3, H.6. 26, b

(1. Roll. 474.)
(5. Rep. 16.)

98. E. 3. 8, 3. 3. H. 6. sb. b,
Vide 45, E. 3. 11. 124

(1) In Salter v. Hedgly, Carth. 96, lord chief-juftice Holt held, that a party toa dced cannot covenant with one who is
no party to ity ~— but that one who is no party to a deed may covenant with one who 18 a party, and oblige himfelf by feal-

i of the deeds

6 C
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'lll-'

Cap. 3.

femble a eux que un fait poll, et
le propertie de mefme le fait ap-
pertient a celuy a que le fait eff
Jait, et nemy a celuy que fift le
fait. Et entant que tiel fait ne
atizent al feoffor, il femble a eux
que il ne poit pas ceo pleder. * It
auters ont dit le contrarie, et ont
- monftre divers caufes. Un eff,
S le cafe fuit tiel, que en altion
perenter eux, fr le feoffee pleder
mefiire le fait, et monfire-t-eft ¥ al
court, en ccft cas entant que
le fait eft en court, le feojfor
porit monflrer al court coment

en le fait font divers conditi-

ons d'eftre performes || de e
part le feoffee, Sc. et pur ceo
que 1ls ne fueront performes, il en-
ter, &c. et a ceo il ferra refcerve.
Per mefme le reafon quant le feof -
Jor ad le fait en poigne, et ceo mon-
Sfira a le court, il Jerra § bien ref-
cezve de ceo pleder,Sc. et nofment
quant e feoffor eft privie al fait,
car . covient cftre privie al fait

quant il fift le fait, &e.

(5- Rep. 6.}

{1’ Rep. 38.)

I_I as before hath beenc oblerved.
Ont monfire divers caufes.

j:a] Vid. left. 170, 302. 340,

Of Eftates

Sect. 375.

hee cannot, inalmuch as it feemes
unto them that a deed poll,and the
propertie of the fame deed belon-
geth to him to whom the deed is
made, and not to him which ma-
keth the deed. And inafinuch as
fuch a deed doth not appertaine to

"the feoffor, it {eemes unto them

that he cannot plead it. And o~
thers have faid the contrary, and
have {hewed divers reafons. Oneis,
If thecafe were fuch, that in an ac-
tion betweene them, if the feoffce
pleade the fame deed, and thew it
to the court, 1n this cafe infomuch
as the deed 1s in court, the feoffor
may fhew to the court how in the
deed there are divers conditions
to be performed of the part of the
fgoffce, &c. and becaufe they were
not performed he entred, &c. and
to this he thall be received. By the
{fame reafon when the feoffor hath
the deed 1n hand, and thew this to
the court, he fhall well be received
to pleade it, &c. and namely when
the feoffor is privy to the fazz, for
hee muft be privie to the deed
when he makes the deed, &c.

E R E the latter opinion is clcere law at this day, and is Littletor’s owne opinion [o],

Felix qui potult rerum cognofcerc caufas.
Lt ratio mclior femper pracvalet.

«4.E. 3.%3. 45. E. 3. Monftrans
des fatts, 55,

40. All, g4. lib. 5. 55. b.
ymark's cale.

fe] 12,11, 4. 8. 4. E. 3,27,
Wyemairk’s cafe, ubi fupra, 38. H,

thoritics 111 law.

bh . . -
[W” court, withott fhewing forth ;

Entant que le fait off en Counrt, E5c.  And herewith doe agree T3 manv ay-
g 1‘.1 - | g 4 .

[¢] And it the deed remaine in one court, it may be pleaded in another

quia lex non capit ad impaffibilia.

D¢ part /L’./E’:?ﬂf-’f: e, Here alfo is implyed 1f the condition be to be performed

on the part of the feoftor or by a flranger ; and it is to be underitood that when a deed s
flicwed forth to the courty the deed fhall renviine to court all that tearm in the cuftody of
the cuflos ‘brevium, but at the end of the cearive (if the deed be not dented) then the law
adjudgeth the deed 1n the cutody of the party to whom 1t belongeth, for a man’s evidences
are a8 tt were the finewes of his land,  But it the deed be denied, then the deed in judgment
of law remaineth 10 court untill the plea be determined (1), The refiduc of this feétion necd-

<th no explication.

6. 2. q1. Al 2y, 12. 11 4. &
7. H.q. 80,11 11 4. 73 45. L.
31 11. F- N. B. :3:13-

{5 Rep. 75. 76.)

Scét,

1 e/ not in L. and M. nor Roh.

@ dye. added in L. and M. ¥ ceo, .. and M. and Roh.
§ de ceo added in L. and M,

|l de le part de feoffee, (eoet pur cea que 1ls ne fueront performes, not in L, and M. nor Roh.
i/ added in L, and M. and Roh,

(1) But after, though the jury find the deed not to be the deed of the party, yet will not the court on motion detain the
fame, but will order it to be dclivered to the party that brought it into.courts .2+ Sid. 1310 Vid. Salk. 216, Note 1o the

2ithedition.
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AUXY f

homes ﬁm‘ 2077

upon Condition,

Sect. 376.

doeatrefpaffe to all-

deux A LSO if two men ST deux bomes font

un trefpaffe a un

trefpas a un auter, le other, who rcleafes to auter, &c. Here by

quel releafe a un d eux
per fon jait fouts ac~
tions perfonals, & ni-
ent obflant il fuift ac-
tion de trefpaffe en-
versl auter, le defend-
ant bien pott monftrer
que le trefpaffe fut
fait per luy, et per un
auter Jon companion,
ot que e plasntife per

one of them by his
deed all actions perfo-
nalls, and notwith-
ftanding {ueth an ac-
tion of trefpafie againit
the other, the defend-
ant may wel fhew that
the trefpafle was done
by him, and by an-
other his fellow, and
that the plaintife by his

* fonfait que ifmonfire deed(which heifheweth

avant relq’ﬁz a [on com.-
pmzz'an fouts attions

perfonals, judgment /i

forth) releafed to his
fellow all actions per-
fonals, and demand the

aclion, Se. ef uncore judgement,&c.andyet

tiel fait appertient .a
fon companion,& nemy
aluy. Mes purceo que
1 port aver advantage
perle fait, frvott mon-
Jtrer le fait al court, 1l
poit -} ceo bien pleder,
&c. Permefme le rea-
Jon T port le feoffcr en
[auter cas, quaint § 1!
doit aver advantage
per le condition || com-

jbrz:S deins /L{f ait ? OZqu ]

AUXY file feoffee

donaft ou gran-
taft e fait poll al fe-
offor, tiel grant ferra
bone, ¢t donques Je

Jait I le propertie del  pertie therof belongeth  gru

$ fone=le, T,, and M. and Roh.
§ le feoffor, L. and M. and Roh.

{fuch deed belongeth to
his fellow, and not to
him. But becaufe hee
may have advantage
by the deed, if hee will
{hew the deed to the
court, he may well
plead this, &c. By the
fame reafon may thefe-
offor in the other cafe,
when heought to have
advantage by the con-
ditioncomprifed with-

in the deed poll.

Seét. 377,

A LSO if the feoffce LE propertic del

eranteth the deed
to the feoffor,fuch grant
(hall bee good,and then
the deed and the pro-

+ pur added L. wnd M. )
| compris not in L and M. nor Roh,

this {eftion it is to bee un-
derftood, that when divers
doe a trefpafle, the fame is
joynt or feverall ac the wil
of him to whom the wrong
1s done, yer if he releate
to one of them, all are
difcharged, becaufe Lis own
deed fhall be taken moft
ltrongly  agamn{t  himfielfe,
but otherwife it is in cafe
of appeale of dcath, &c. As
1f two men bee joyntly
and feverally bounden in
an obligation, if the obli-
gee rcleafe to onc  of
them, both are difcharged;
and {eeing the trefpaflers
arc parties and fprivies in
wrong, tihe one fhall not
plead a releafe to the other
without fhewing of it forth,
albeit the deede appertaine
to the other. (1)

If an action or debt up.
on an obligation bee brought
againft an heire, he may

pleade 1 barre a releafe
made by the obligee to

the executors, RBur albeit
the deed belong to ano-
ther, yet muft he fhew it

forth, for both of them
are privie to the tefta-
tor.

Per mefine 2 req-
ﬁ?l . Ubi eadem ratio, 1b¢

LAdvi jm.

' ﬁzzt n/vﬁgrt Nt
al jt’?ﬁé)‘. I{ercby 1t
appeaveth thae a man may
pive o grant  his  deed
toanother, and fuch a
by  parell 15 goud,

poit le
(| &¢c.

Sect, 376,

577+  23%

3- 83' !ai E- 4- 2. 15- E-
21. E. 4. 72, 22. E, 4. 7.
6. 15. zo. H. 6. 41. 21.

ar. F
4- 20.
8. H.
H. 6.
Atbirement 41. 2. R, 3. 9. a.
14. 1, 8. 10, 34. 14, 8. tit. Ef-
trange al fait 21. ;. H. 6. 18, 26.
{11, Rep. 5. 2. Roll. Abr, 412,
Hob, 66. z. Sid. 41. Ant, 125,

0.9

13. E, 2. it. Monflrans des {aity.
42

(Plo. 43g9. b. Dver 344. 6. Rep.
%, 1o0. Rep. g3, b.)

{1, Rep. 1.)

ﬁ':;(}ar hot in I.. and M, nor Raoh,
ded L. and M, and Roh.

(1) 26. H. 6. T. Barre 19, Obligee made ai .frc'zummmr to ane obligory which avas dated hefore the obligation, but avar dee four Ay Lo ,//2.
limeved afieravards 3 the other obligor pleads this in bar, and it was adyudged a good plea in bar.  Nota, cach avas bound in A ok ;I,{‘;—/, e

the entivet , ,'}Jp,-,:ﬁ”-ﬂ i1 wWal jm'”r AN /}q)mw], 34 H. 6, Soin the c‘fg/i' qf the ,{':'ng, .:f he !'rft'r!ﬁ‘.r fo pae qf' the nbh:;’nn-s,
other ﬂmﬁv take advantage, o Rep 50, contra,—And as a releafe in :fr!f-n’ 0 one ﬂl!{;‘rm‘ difcharpes the other,

i larwy as 8, Repo 136, Needbam's cafte A auoman obligee marvies r‘/m oblivory that is another Jore of difcharees 2040 hoeBus
17, Care B R, Tavo avere bonnd pointly and Sewevally.  The plaintiff fued Z'm!/.r, and afteravards entered a retraxit againfl
avlether thai difeharged the other avas the queflion,  Berkiey jatd it avas, JSor it amonnts to a releafe in larw, as the p)afm{'ﬂ'

I el LAt 190
fﬂ ﬂfﬂ re f‘(f/t.' :*"::‘;A e gre ¢ Ftr ha .
Jiel Peteore Py Jon ok
ﬂﬁf‘; A et /){f ? ¥ 4TV AW

- (i ’ ‘f-"‘
€l }/u' Hé A sevy 2 Nt

‘ﬁ:ﬁ;’j f}lf‘rv&y f?.’ﬂr Z‘Jt-' }jﬂf, Hﬂt f'n"ﬁi Q/‘ ﬁ;‘?;ﬂ”, ﬂ”f«, f}.lt'?'f:ﬁl?'t-' élt' i'r’HHHJf Z’ﬂ"ﬂt‘ *uf{l:'””'ﬂrj o} f.” !{f;‘({”ﬂﬂ'}',_f fﬁ/;'l '9- R!‘P. ﬂ”{; -‘/{d/. F-"% _,":; fﬂ'!.jl‘(# /',ﬂ-lf

Iraxit ti o ;HJI' to an adlio " HHI? 1[1;' p/rn'h'l‘fﬂ‘ ﬁy bis oron adl has altered the dveel ﬁ‘nm jm’nt /0 ﬁ'frlr‘r'frf, and Hf?rr{'ﬁll*f H.Hf
othey ﬂ,n” baw ﬂr{fb'ﬂﬁfﬂlfﬂ n/" ite Cro. f“/f. contra ﬁu* a refraxit ti :'J.H{'y i1 the nature a'j/ i i_'/fﬂpflt'”; and tj.lt'l'r;/}lrc;' the

' o
.l“"’/d"r"‘. .i';/;;{-/- /‘ 2 /'

other fhall not bawe advantage s neither is it @ releafes thoueh it be in the nature of a releafe s amd if the obliger fues both, ;
ﬂH(’ f}.u‘n Conrenants qm'f/g one not lo ﬁm_ﬁll'f;.lﬂ‘, f’,’ﬂf 15 I !’F't' At l’:f a ?'l’!t'f!ﬁ', JJH! f}Jt‘ f?f}‘l'l‘ ﬂlﬂ” not fﬂ'r{'f' ﬂtff!f'ﬂufﬂig'r' ﬂf‘ 1 4

and in at, M. 6, i fm‘d, rbnr l'?.?t‘l‘ﬂ run_fﬁ’ lu.' (an m"?un! rr*ft‘.-:j;' o ﬂm‘nﬁhrm‘ {o fff-ﬁ"_lﬂ}:;‘rf' H"r' other,
JJﬁJnIB.Cm'. Iannan Uy Roll, T.{w oNfI't’c rc!cq/'c: 10 Qlc o,/ ) the ot /.n'r, (n cnfuleration r{/ the jbr (f:'arunrr, Hﬂrft'!'!ﬂﬂ'f'.i 1o Ly

Ser Mareh, f\'f‘/’- 165.-—-

and



Lib. 3. Cap. 5. = Of Eltates * cect, 378

(Ant. 214 3. Poft.wbo. 2804 And it is alfo implicd, thatif fzjr gppertient al fo- to the feoffor, &c. And

2. Roll. Abr. 45 46 45 ;0 huth an obligation, -
. 4 man hath ‘ / e feoffor hat
1. Side 2220 213) though he cannot grant the Oit??’, 6935" Lut ?umn‘ le w hen th h

thing in action, yct hee may jﬁ@fﬂ?" ad‘ !e-ﬁ:z'z‘- 72 the decd in'hand, and
give or grant the deed, @iz, Pofg”ﬁ of ¥ d} P/Edd 1S p]eaded to the court,

the parchmentandwaxe toano- _ , )
thcrl:awho may cancell andufe al court, Z/ﬂ’?‘?’d P/J(S it thall be rather in-

the {ame at his p}euﬁtrc. (1) ;?ﬂ entendue, que 7/ tended, that he com-=
Serra ?[3‘{5 Loft en= ayent of fait per loy- meth to the deed by
tend ,que il vient alfait 4] woane que per tor- lawfull meanes, then

per loyall meanes que gi505 moane. Et iffint by a wrongfull mean.
per tortious meane. On- 4 eux femble que le fe- And {oit feemeth unto

ia prefununtur ligitine fad offor peet bien pleder them, that the fe-

donec probetur in CONLr-arinie / :
Jr‘jmv}z non preefumiturs z‘zg/ fng PO//E que offor may wel plead

Quere de  dubiis. comprent condition, fuch deed poll which

“There be three kinds of un- 65, o7 47 J fart en comprifeth the condi-

happle men, _ _ , _
}I)P.?__Hfﬁ';f@ noxn docet, Hee pozgm. + ldeo lem~ tion, 8cc. if he hath the

that hath knowledge and tea- per quare de dubiis, {ame in hand. Idwﬁm_
cheth not. . ) .o :
2. i docet & now wiwir, QUIaperrationesper- per queerede dubiis, quia

He that teacheth, and liveth venitur ad legiti-— per rationes perwm'z‘zcr

Hn; tl:';:::i}?;t 5 non inter= mnain rationem, &c. ad /fngzm'gm racionent,
= ’ 69'7
Ce

rogat, He that knoweth not, and doth not enquire to undetftand, Therefore Littleton faith,

{'-}h " ; x &
Lueere de dubits.
Infelix cupus nulli fapientia prodefl.
a F - M ™ ] ‘u
Infelix qui vella docet, cum wiwit inique.

Infelix qui panca Japit Sfperaitque doceris

Quia per rationes pervenitur ad legitimam rationem. For Ratio
eff radins divini luminis. And by reafoning and debating of grave lcal_'ncd men the darknefle
of ignorance is expelled, and by the light of legall reaton the right 1s difcerned, and ther-
tpon judgment given according to law, which is the perfection of reafon. This is of Lizée-
tox here called Jrgitima ratio, whereunto no man can attaine but by long fludie, often con-

ference, long experience, and continuzll obfervation.
Certaine 1t s, that in matters of dithcultic the more ferioufly they are debated and argued,

the more truely they are refolved, and thereby new inventions jufty avoided.
Luter cundla leges, & percandtabere doftos,

Seét. 378,
{Ondition en ley, &e. | STATES gque F,STATES which

Littleton having tpoken of homes ont fur con- men have upon con-

conditions in deed, now ac- - : . . _
cording to his owne diviion @2L701 en ley, font zzels dition in law, are fuch

CEH:IHTIL"[.['I to fpu;iku Ut. COL~- C_'/ll(?ft’.f g2£ﬂj 0715‘ (N COH— eﬂlﬂtes WhiCh hﬂve N
ditions in law, . dition per la ly a condition by the law
RQue ne forr Jpeci- | l |
fie en cfiript. A condi- cux aniex, comment to them annexed, al-
‘ ' que ne fout /;Dccyfc' en beit that it be not {pe-

tion 1n law 1s that which the . ‘ _ _ - :
law intendeth or implyeth efeript. St come bome cified in writing, Asif

:E_—:hﬁgi-d cxprefle words 1n grant 7)6’7‘_/5?2‘/5’12‘2‘ @ a man grant by his
un auter [ofice de deed to another the

par-

* ¢ff~—=rro, L. and M. and Roh, I &ye. added L. and M, and Roh.

(1) Tt is to be obferved, that the king was always an cxception to this rule ; for he mighr always either praot or receive a
ichofe in aflion by allignment.—The realon why, by the flrict tules of the common law, a chafe in adtion cannot be afligned or
praneed over, was, that it was thought to be a great encouragement to hitigioufinefs i1 a man were allowed to make aver to a
thranger his right of going tolaw.  But this nicery is now difvegarded + though, in compliance with the antient principle, the
form of afligniag a chafe in afion 19 10 the nature of a declaration of truft, and an agreement to permit the aflignee to make ule
af the name of the aflignor, in order to recover the pofleflion.  And therefore, whenin common acceptation a debt or bond
ig faid to be allipned overy 1timull fhll be fued in the original creditor’s name 3 the perfon Lo whom it is transferred being
rather an attorney than an aflignee t and our courts of equity, conlidermyg that in a commercial country almolt all perfonal pro-
perty muit neceflarily e m contradt, will protedt the aflignment of a ebafe in attion, a6 much as the law will that of a chofe in

poffefion.  Dycr 3o, Bro Ab tit. Chole in adtion. 3. Py W, 19y, 2. Bla..Com. Ch. 30.

and inan alion upon the cafe the matter avas found fyeciallys and Rolls argued, that the debt woas not abfolutely difcharged, but
only fub modo, g1/ i the other can hawve the r*rfrrgﬁ:' 'n p/rmf. and mey.:' f/u*_/hrﬁ:'m'nur'r qUAS ‘[.rrim/ confrderation. Bt the
court was of gpinion, that the debt avas abfolutely difcharged, and therefore the confideration avas f';g/ifﬂf"w'mr.-——b'w lHohart
Repe 900 Paler w, Sir fobu Lagvreence. I tvefpafs againfl threey they divided on the pleading, Judpment againfl one,  Then
he entered q noli profequr again/l the tvo others 5 1t awas held to be no difeharee 1o hinm ng.ru':y; qudom 'nr{q ment avas bady for
as to bimy the allion avas determned by the judigmenty and the others ave divided from bim, and not ﬁ:é'rﬂ to the damages re-

<overed againfl bim y—but a noli profequiy or nonfuit before judgment againfl oncy would difcharge all,  Lord Nowt, Ms.



Libl 3 o B
parkerfbip de un pzz'{':é

a auters & occuprer

mefme  loffice  pur

terme de fon w2, [e-
flate que il ad en [of-
fice eft fur condition
ceffafcavorr,
que le parker bien &
loyalment gardera I
park, & ferra ceo-que
a tiel office appertient
a faire, oy auterment
bien lirrott al graun-
tor & a [es beires de
luy oufte, & de granter
ceoa un auter st voit,
&e. Bt tiel condition
que eft entendus per
la Jey eftre annexe a
aftun chofe, eff auxy
Jort ficome la cond:-
tion fuiffort s * en

efcript.,

upon Condition.

the office of parker-
{hip of a park, to have
and occupie the fame
office for terme of his
life, the eftate which
he hath in the office
1S upon condition In
Iaw, to wit, that the
parker fhall well and
lawfully keepe the
parke, and fhall doe
that which to {fuch of-
fice belongeth to doe,
or otherwife 1t fthall be
lawful to the grantor
and his heires to ouft
him, and to grant it to
another 1f he will, &c.
And f{uch condition
as 1s intended by the
law to be annexed to
any thing, is as {trong
as 1if the condition
were put 1n writing,

hare, boare, and wolfc, but lcgally all.wild beatts of venery.
A foreft and chafe are not, but a parke muft be inclofed. The foreft and chafe doe differ in

ofhces and lawes : every foreft is a chafe, but every chafe is nota foreft. A fubjet ma
have a foreft by efpeciall grant of the king, as fJ

had.

Ockam cap. quid regis forefla, faithy, Forcfla off
weflrium, na;}qnfﬁrﬁibet in bocisy fod certisy 85 ad hoc idoneis 5 unde forcfla B omutata in Oy quafi

ferefla, hoce

 Jerarum flatio,

oy ¢

Sires : Campefires, as

fi's be

the duke of Lancaffer and abbot o

tuta ferarum manfio non quarumlilet, fed fi-

Celt, 378,

Que le parker bien |
&S loyalment gardera &

le Pﬁ?’éé’, &e. Parkes
this fhould be written pargue,
which 1s a French word, and
fignifieth that which we vula
garly call a parke, of the
French word parguer, to 1m-
parke, to inclofe. It is called
1n Da;::rffay, Parcus. Inlaw
it lignificth a_great quantity
of groundinclofed, priviledg-
cd for wild beafts of chafe
by prefcription, or by the

king’s grant,

233

(Ant! 2. 4, II.S! da Crnl Cﬂr. 59-

o. 3. Inf 76. 4. Inft. 38qg. Hutt,
G. 87.)

The bealls of parque, or (8- Rep.136.}

chafe, properly extend to the
bucke, the doe, the foxe,

the matron, the roe, butin (F.N.B,16;.4.)

a common and legall {enfe,
to all the beafls of the for.
reft. There be both beafts
and fowles of the warren,
Beafts, as hares, conies,
and roes called In records
[4] Capreoli.  Fowles of

Aquatiless Terrefires of two
{orts, Stlveffres and Campe-

I_-)a—r-

(5. Rep. 104. b.)

[4] Hill. 13. E. 3. coram rege in

two {orts, wiz., T: esand ¥
» Viz. Terrefives (7. Rep. 15.)

hefaur.

. y
K Y ancemor P Forri s ok

quaile, raile, &ci 4 /- B s/ pr s RS At frarty

tridgre,

. -
Silvefires, as phefant, wood- gfg‘zfﬁ:'#—fﬁﬁ e
lard, herne, &c. whercof I have {een this record{*) : Kewx conceffir Fobann: de Brwrbﬁrm{geraﬁ( Zég‘

[uo quod ipfe cum gzafﬁrgﬁ*rﬂ:yrxe canibus fuis ad gm;ﬁ"ngw brflias feras regis in y:;férﬁ'rmgrze fo-
reflis, parcis fuis quotisfcunque woluerit wenari poffir, & ggﬁ:‘rmgnc Jalconcs poffs
ad quafcungue aves de warrend in quibufeungue ripariis, e

t1s refolved [¢] by the juftices and the king’s counfell, that capreoli, id ¢
beflie de forefid, eo quod fugpant alias feras. Bealts of forrc

cocke, &c. Aguatiles, as mal.

it permitiere wolare

e/ roes, non funt

properly hart, hind, bucke,

Whithie

Pudzeld or IWoodgeld 1s to bee free from payment of moncy for taking of wood inany foreft,
But let us now returne to our Littleton.

In this feCtion Littleton putteth an example of acondition in law annexed to the office of the

Lrge pr o Pl 9O Sttt

£ 18N PFRL 7 Lot P oy o0
E. 3. rot. patent pars 1. f"%)

m! Iﬂl

[¢] Hill. 13. E. 3, coram regé i

Theflaur,

Vidc SC&. 1l

Vide Bra&l. fo. 251. & 316, Brit-
ton fo. g Fleta ib. ¢, cap.34.35.

. ; Sl { (9. Rep. 50. Sid. 14.)
keeper of a park, but thisexample muft be underftood with a diftin&ion ; for if the parker doth

not attendon the parke onc or two, &c. dayes, this is no forfeiture of the office of parkerfhip ;
but if in his default any deere be killed, and fo a damage to the lord, ‘that is a forfeiture :
for (that it may be faid once for all) non-ufer of itfelfe without fome fpeciall damage is no
forfeiture of private offices, but non-ufer of publique offices which concern the adminiflration
of juftice, or the common wealth, is of it {elf a caule of forfeiture.

LZ{}' Oﬂﬁf.’f‘ st voity &c.  Littloton here {peaketh of an oufter by force of a con-

dition in law, therefore it is to be feen in what other cafes the grantor may lawfully oult his
oflicer, (1)

There 18 a diverfitic between officers that have no other profit, but a collateral certain fee,
for there the grantor may difcharge him of his fervice, as to be a bayly, receiver, fur.
veyor,

5 E.q.15.b. L. 5, E.4, 26, Pl
Com. 379. g8o.

2. Il. .11, 30, A, 6. 32 &ec.
(Cro.11. Rep. And. Curl's cule.)

* ou mufire, added in L. and M. and Roh.

(1) Since SirRdward Coke's time, feveral ftatutes have been paffed, particularly 25, Car. 2. Choa. 13. & 14. W, 3. Ch. 6, &

5 An-_ Ch. 22. hy which all perfons admitted into offices civil or military arc'to take the oaths of allegiance and fupremacy,
otherwife they forfeit their offices, and incur other penaltics. 6 D



Lib. 3. Cap.5. ~  Of Eftates - Seck 3%8.

18. E. 4. 8. 3t. H. 8. grants, veyor, auditor, or the like, the exercifc whercof 1s but labour. and charge to him, but hee

Br. 134 3¢ H.8.1bid- 93- 1. 1yt have his fee : for the maine rule of law is, that no man can fruftrate or derogate from

ﬁ,’l‘s g;‘;”ggl b. T.N.B.164 D8 owne grant to the prejudice of the grantee.. And where albeit the grantee hath no other

Sid. 74. 81." 2. Roll. Abr. 155. Profit but his fec, yet that fee is to be perceived and taken out of the profits appertaining to

o Rep. 0. Cro. Car- 55. 56. 59. the lord within his office, for therc the grantor cannot dlfch:}r_ge him of his fervice or attend-

60. 6:.) ance, for that may turn to the prejudice of the grantee, it the grantor will not grant the
office at all.  But in all cafcs where the officer rehwquifheth his ofhice, and refufeth to attend,
he lofeth his office, fee, profit, and all.

There 1s another diverfity where the grantee, befides his certaine fee, hath profits and
availes by reafon of his office ; there the grantor cannot difcharge him of his dervice or at-
tendance, for that fhould be to the prejudice of the grantee. As it a man doth grant toanother
the office of the ftewardfhip of his cowrts of his mannors with a certain fee, the grantor cannorc
difcharge him of his fervice and attendance, becaufe he hath other profits and fees belonging

g2, H.6. t0. 3. 6. E.6. Dier 71. to his office, which he fliould lofe if he were difcharged of his office. And as in the cafe
which Lirtlzon here putteth of the officc of the keeper of a parke, for that hee hath not
onely his fee certaine, but profits and availes alHo, 1 refpect of his oflice, as deere fkinnes,
{houlders, &c. But now let us proceed and fee whae other particular forfeirures in
law bee of this office here fpoken of by Littleton, and {fomewhat of conditions in law in
Ant generall, ' o
£5"E5f;¥] 5 E. 4 26.08.H.  Anditis to be underftood, that if any keeper kili anydeere without warrant, os fell or cut
8. Bendloc’s enter evefgue de any trees, woods, or underwoods, and eonvers them to his owne we, it 1s a forfeiture of his
Londres & Hicron. lib. g. fo. s0. office, for the deftruction of vert is, by a meane, deftruction of venifon. So it is if he pull
95- 96- 99. downe the lodge, or any houfc within the park for putting of hay into it for feeding of the deere
or fuch like, it is a forfeiture ; and the rcafon wherefore the office in thefe and in like cafes

[/ ] Mich. 3a. F 1. coram vege {hall be forfeited [ £] 1s, guia in quo quis delinguit in co de Jure oft puniendus,
in Thefaur.~ L'evelque de Dur- p ¢t conditions 1n law, you fhal underftand they bee of two natures, that is to fay, by the

2 r . - ¥
Iﬁifncsﬂfnﬂ_;m_ 2. Sir Henrie Ne= COmmon law, and by ftatute. . And thofe by the common law are of two natures, that 1s to
vill’s cafe 21, E. 4. 20. g3 fay, the one 1s founded upon fkill and confidence, the other without fkill or confidence : upon
(2. Rep. 14. b.) fkill and confidence, as here the office of parkerfhip, and other ofhices in the next feétion men-

Lib. 8. fo.q4. Wittingham's cafe. tioned, and the like.
Touching conditions in law without fkill, &c. fome be by the common law, and fome by

the ftatute. By the common law as to every eftate of tenant by the courtcfie, tenant in tayle
after poffibility of iflue extinét, tenant in dower, tenant for life, tenant for years, tenant by
ftatute merchant or ftaple, tenant by elegit, gardian, &c. there 1s a condition 1nlaw fecretly
annexed to their eftates, that if they alien in fee, (1) &c. that he 1n the reverfion or remainder
may enter, and fe de fimilibus, or if they claime a greater eftate in coust of record, and the
hike. /

Concerning conditions in law founded upon {tatutes, for fome of them an entrie is given,
and for fome other a recovery by ation: where an entrie is given, as upon an alienation in
mortmaine, &c. and the like : where an action is given, as for wafte againft tenant for life

and yeares, and the like.

Et tiel condition que eft entendus per la ley efire annex a afcun chofe, off

auxi fort, €c. Here it is worthy the obfervation to take a view of the divifions afore-
(Cro. Car. 27g.) fuid in fome particular cafe. As for example. Admit that an oftice of parkerfhippe bee granted
Lib. 8. fo.44. Wittingham'’scafe. 4y defcend to an infant or feme covert, 1f the conditions in law anncexed to this ofice which
(P:\ellu. ge. ;k (t:r:; J g Rep. 72. require {kill arrd confidence be not obferved and fulfilled, the office is loft for ever, becaufe, as
0. 205, Ants 160:) Littleton {aith herc, it is as firong as an exprefle condition. Butif a leafe for life be made
to a fem covert, or an infant, and they by charter of feoffment alien in fee, the breach of this
eondition in law, that is, without fkill, &c.is no abfolute forfeiture of their eftate. So of a
condition in law, given by {ftatute, which givcth an entrie oncly.  As if an infant or feme co-
vert with her hufband aliens by charter of feoftment in smorsmaine, this 1s no barre to the in-
fant, ov feme covert.  But if a recovery be had againft an infant or fom covert in an a&ion

of wafte, there they are bound and barred for ever.

And it is to be obferved, that a condition in law by force of a ftatute which giveth a reco-
very, is in fome cafe more ftrong than a condition in law without a recovery.  For if leflee
for life make a leafe for yeares, and after enter into the land, and make wafte, and the leflor
recover 1in an aétion of wafte, he fhall aveid the leafe made before the walte done.  But if the
leflee for lifc make a leafe for years, and after enter upon him, and make a feoftment in fee,
thig forfeiture thall not avoid.the leafe for yeares, Nor in any of the finid cafes a precedent
rent grranted out of the land fhal be avoyded.  For if leffee for life grant a vent charge, and

(Ant. 185. 8.} after doth wafte, and the leflor recovereth in an action of waft, he finl hold the kind charg-

cd

(1) But this muft be underftood of an alienation which divefls the remainder or reverfion, as a feoffment, fine, or common
recovery ; but a conveyance by leafe and releafe, or bargain and {ale, is noforfeiture.  Neither in it a forfeiture of the particular
tltate, if the reverfioner, or remainder-man in fee, joina with the tenant for life or years in making the alienation § nor s bis

rant of an advowfon, remainder, or any thing cHe which liea in grant, a forfeituve.  But if a tenant for life or years clalmes the
fee, no by joining the mife upon the mere right 3 or if he affirms the fee to bein a ftranger, as by accepting a fine fir conufance

de droit come ceo from a ftrunger, it is a forfeiture.  See polt. agr. be rga. i,



!
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ed during the life of ;’ne tenant for life, but if the rent were granted after the wafte done,
the leflor (hall avold 1t. -

And the rcafon wherfore the leale for years in the cafc aforefaid {hall be avoyded, 1s be-
caufe of neceflitie ‘he action of wafte muit be brought againft the leflee for life, which in that
cafe muft bind the leflce for ycares, or elfc by the act of the leflee for life the leflor fhould (Ant. 54.)
be barred to recover Jocum waflatum, which the ftature giveth, (1)

If a man hati an ofce for life which requireth tkill and confidence, to which office he
hath a houle belonging, and chargeth the houfe with a rent during his life, and after com. (Poft. 338. b.)
mica forfeiture of his office, the rent charge fhall not be avoyded during his life, for regu-
larly a man that taketh advantage of a condition in law (hal take the land with fuch charge
.s he finds it. And herefore Littleron is here to be underftood, that a condition in law Is as
jtrong as & condition in deed, as to avoid the eftate or intereft it felfe, but not to avoide pre-
cedent charges, but 1o {omne particular cafes, as by that which hath beene fald appeareth.

There be at this day more conditions in law annexed to offices then were when Littleton 3. H. 7. ca. 12. Auditor, re-
wrote: for example, for oftices in any wife touching the adminiftration or execution of juf- Seiver bailife, keeper of a caitle,

rice, or clerkfhip 1n any coutt of record, or concerning the king’s treafure, revenue, ace maftcr of the gamne, keeper os
. parker of any forreft, parke,

count, cuftomes, alnage, auditorfhip, king’s {furveyor, or keeping of any of his majefties chafe, &ec.

caftles, forts, &c. For if any-of thefe officers bargame or fell any of the faid offices or any 7. E. 6. ca. 1. Treafurer, re-
deputation of the fame, of take any money or profit, or any promife, covenant, bond, or ceiver, colleftor, bailile, &c.
aﬂjfu-ance, to have any money or Leward for the fame, the perfon fo bargaining or {elling or (Vid. Ant. 3.6. 11.Rep- 89-)

: ake any fuch promife, covenant, bond or aflurance, fhall not only forfeit his 5. E. 6. ca. 16,
that fhal y ’ ’ , y forteit his cftatey ¢c, 0. Car. 557. Cro. Jac. 386.

but alfo every perfon {o buying, giving or affuring, be a_dj udgéd a difabled perfon to have or g, Ins. 154.)
enjoy the fame office or offices, deputation or deputations, &c. and that all {uch bargains,

-

{ales, promifes, covenants and affurances, as be betore fpeciﬁcd, {hall be voide, exceptas 1n
‘he faid aét is excepted.

Sir Robert Pernon, knight, being coferer of the king’s houfe of the king’s gift, and having Solo B et /5
the receit of a great fumme of money yearely of the king’s revenue, did for a certaine fumme 4 3. A0l T AN
of money bargain and fell the {amc to Sir A. 1. a:nd agreed to furrender the faid office to the ;;‘1;7 Lot E? /}
king, to the entent 2a grant m_lght be m:}dc to Sir 4. who furrendred it accordingly : and 5. oo rCr 70 240y sty N
thereupon Sir 4. was by the king’s appointment admitted and fworne coferer. And it was M ;{3 Jacehi c‘éiﬁ“’{f&eﬁ‘h
refolved by Sir Thomas Egerton, lord chancellour, the chicfe juftice, and others to whom the /' s ) I A '
king referred the fame, e the faid office was void by the faid ftatute, and that Sir A.was,{,z . } / e
Jifabled to have or to take the faid office, and that no nen obfante could difpence with this [:, f:m «J’ e o ~
& to enable the faid Sir A. for the reafon and caufe before-mentioned, Se&. 180. And A2 2. _5-"5, e awm. 386,
hereupon Sir «J., was removed, and Sit Marmaduke Darrell {worne (by the king’s commande- Lib. 3.1o. 83. Colfhil’s cafe.
ment) in his place. And note, that all promifes, bonds and aflurances as wel on the part of

the bargainor as of the bargainee, are void by the fame a&. (*) Nullé alié re magis Romana ¥ fHrod. fa: 353

refpublica interiily qram fgr.r'&d magifiratis officia wenalia erant.
(g) Fugurtha going from Rone, aid to the city, Fade wenalis crvitas, inox peritura fiempto- (g) Salult.

perm INVENIBS
Therefore by the law of England it 1s further provided, that no officeror minifter of the 12. R. 2.ca. gv 7% <~ Lo

king fhal] be ordained or made for any gift or brocage, favour or affe@ion, nor that any which e, £ #2442 < o
N T - vl or , : Az ol e -
urfueth by him orany other, privily ol openly, to be in any manner of office, {hall be put Eadb )

n the fame office or 1n any other, but that all {uch officers fhall be made of the beft and moft »-7 bff'ﬂ*f‘- S A el

lawfull men and fufficient, A law worthy to be written in letters of gold, but more worthy
to be put in due execution. For certainly never fhall juftice be duely adminiftred, but

when the officers and minifters of juftice be of fuch quality, and come to their placcs in fuch
manner, as by this law is requircd.

Tiel condition que eft entendus per I loy eftre annex a aftun chofe, ef

auxi fort ficome la condition fuit mife in efcript. And thisaccords with thatan- VideSsfh. 419. 429- 430
cient rule, Utriqué fortior {9’ potentior efl difpofitio legis quéns hominiss

Se&t. 379.

F N mefine le maner [N this manner it isof QEmefchall, Of this o1 b 2% PL. Com. 879
) & (A"ti GII- al)
eff de granmts d = grants of the offices I have fpoken be-

offices  de  fencfchal, of fteward, conftable, fag' Rabularie. OF 8.5 1.
y 2l  crr ONRIAOULIATIC » L 4.0
conflabularic, bedelary, bedelarie, bayliwick, or =" L fomething (6 Rep 59

bailiwick, ou autcrs other offices, 8c. Butif hath beene fpoken be-
: fore,

(1) For the recovery relates 1o the tima of the quafle done, awhich is paramount to the granty but it does not relate to the time of
making the eflate, to avoid charges by force of this condition in laav, unlefs in the cafe of a leafe for years, avbich is of neccfity to buve
(e placeavafieds  Lord Notte MS.



(") W. 1. ca 4,

(4) Magna Carta, ca. 1g.

Cap. 5.

Of - Eftates
oppces, Se. Mes f; tiel of -

fice foit grant a un bome,

before. But a conflable
'1s often taken in the law
for a warden or kceper,

‘as Confladulariuscaflri de g guver el OC'CHPZE’?‘ _PE?"
Dover {8 5. portunm; ; .
for the warden of the /I{y az‘ﬁ” d‘ﬁ ule, da”?zw

caftle of Dower and the A ['office fort occupy per
Cinque ports, &c. So as /ﬂ}’s ou per ﬁﬂ JEPM‘Z*E',

in this fenfe Conffabula- . :
rius is taken for Cafiel- ficome il devoit per le

Janus, and this is proved lev effre occubie. ceo fuf-
by tlie ftatute (*) of )’ ﬁ pees ff

W 1. ca. 7. Des prifes ﬁ_/ll _Pm'" /Hy, ol aurler-
des Conflables on Caflel- nent * Je gr(znz‘gr et

lains faitz des auters, E5'c. /’J s Beires p
And Magna Carta, co1g. J¢ 28 P ozern mf/zl €
. s t le grantee, come eff

Nullus conflabularius wel
eyus ballivus capiat blada avantdit.
wel alia catalle alicujus

- Sect. 38o.

{uch office bee granted
to aman, to have and to
occupie by himfelfe or
his deputie, then if the
office bee occupied by
him or his deputie, as
1t ought by the law to
bee occupied, this fuf-
ficeth for him, or other-
wife the grantor and his
heires may oufte the
grantee, as is afore-

faid.

Stanf. fo. 152. 32. H. 8. ca, 28, %% non fit de willd, ubi caftrum frum fitum ofF, &', Stanford fo. 152. Conflabularius Turris Lon.
e 3 o dony tor Cuflos Turrisy 32. H, 8, ca. 28, Conflable of the Forelt, tor the Keeper of the Foreft.

(1. Roll. Abr, 441, Ant, 214. b.
Pott. s42.)

%7. H.6 27.3. E. 3 13. 3. Afl,
l

¥ le grantor~il, L, and M. and Roh.

Bedelarie. Bedell is derived of the French word Beadran, which fignifies a meflenger

of the court, or under Baylife, in Latine Bedellus.

And the oath of a bedell of a manor is, that he fhall duly
tachements and other proces as fhall be direCted to him from the

and that he fhall prefent all pound breaches, which
chattels wayved, and eftrayes.

B:zylz@zk/ee. Of this fufficient hath beene {aid before.

Sect. 380.

and truly execute all fuch at.
lord or fteward of his court,

fhall happen wichin his office, and all

dum [ola

H ERE Lisnleton terms-
eth words of limi-

tation to be condi-
tions in law: for his
firft example is,

Durant Jle co-

verture enter eux,

Durante cooperturd inter
cos. 'This word (durante)
1s properly a word of li-
mitation, as durante vi-
duitate, OY durante wirgi=
nitate, O durante wita,
{'c. And properly a con-
dition in li’aw 1s, as hath
becne faid, where the
Jaw createth the fame
without any exprefle
words.

Dunm alfo maketh a li-
mitation ; as if a leafc be
made, d:rg/bfa fuerit, or

cafla wixerit.
Dummodo 13 al{o a word
of lumitation ; as dum-

JTE Meflates de terres

ou tenemments purront
efire fur condition en
ley, coment que fur Ief-
tate fait ne fuit afcun
mention ou reberfal fait
de le condition. ;-
come nuttomus que un
leas foit fast a I ba-
ron et a [a feme, a
aver et tener a eux du-
rant le coverture enter
eux ; en ceft cas ils ont
eftate pur terme de lour
deux vies fur condition
en ley, {cilicet, ff un
de eux ' devie, o que
devorce foil fait en-

ter eux, don que bien

ALSO eflates of lands

or tenements may
bee made upon con-
dition in law, albeit
upon the eftate made
there was notany men-
tion or reherfall made
of this condition. As
put the cafe that a leafe
be made to the hufband
and wife, to have andto
hold to them during
the coverture betweene
them ; in this cafe they
have an eftate for terme
of their two lives upon
condition in law, f4/. if
oneof them die, or that
there be a divorce be-

lirroig

} le grantee votin L, and M. nor Roh.
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Lib.3. ~upon Condition.  Seét. 381, 23k

lirroit a'le leffor et a tween them, then it fhall »ods folverst taltm red- (Aot 214 b. 4 Rep. 3. 2)
- bet dentrer, bee lawfull for the leflor @/ Quamdix alfo i ia- % = Bk g
ﬂ’i‘ cires en ’ awiull 10 ok a word of limitation, for {10. Rep. 42. Plo. 242, a,

S "'and hisheires to CI]T.CI‘,&JC. if 4 man grant a rent out Yaughan 3e. 4. Rep. 33.)
- of the wammor. of D, 87- H.06.27.

quamdiy the grantor fhall bee dwelling upon the mannor, this is good, or guamdiz [a bene (9- Rep- 95:)

geferits - - 10.AfT. 4. 6.E. 3. 8
. «Je _ , JAff. 4. OLE. 3. 8. g. 31. 3.E. 3,
A}‘ld fo be thele words, donee, quonfque, nfque ad, tamdiu, wbicungue 18. Annuitie 40 19, H. 6. 53.

Temps E. 1. Annuitic 150, 171,

S1 [ un de enx dt"UZ't-’, ¢, For if any of them die the coverture is diiruh'cd; and All.p. 8. 21, AflL p. 18. 26. E, 4,

- . - . . \ ' . . . 69' ?- E- 4- 16: 9- E- (I- 25' 261
confequently the flate determined by the limitation, 9. M. 6. 30. 14. H. 8. 13,

Ou que dzvﬁr{:ﬁ’./&?tﬁ”f enter eux, C9¢.  Here is a diftinion to be underftood :

for there bee two Kinde of divorces, wiz. one, & winculo matrimonii, * and the other & menfié ¢t * 47. E. 3. 27. 39. E. 3, 12. 33.
thore. Divortinm dicitur a divertendo, ov divortends, quia vir divertitur ab uxore. Divorces avin- 11 hf- 4 14. 76. Bratton fo.2g8.
cule matrimonii ave thele: Canfi pracoutrallis, canfd metiss, caunfd impotentie feuw frigi- L?_ L. 4. ﬂs'E 24. I'IIJ- {3{' baflards.
ditatis, caufd affinitatis, caunfa confanguinitatis, &c. And-1 reade in an ancient recoid, ,,. ‘1}43 '?i't. (':{::;fu;:atdrd E{51 E
coram rege Tevmino Pafch. 30. E. 1 William de Chadworthe’s cafe, that he was diverced from 3. asq. 25. E. 3. gg. e
his wife for that he did carnally know her daughter before he married the mother; all
which are caufes of divorce preceding the murriage.

A me:{c'i et thoro, as caunfd adulterii, which diflolveth not the marviage a winculo matrimo- (1.8id. 64. 1. Roll. Abr. g41.
nii, for it 1s {fubfequent to the marriage.  And the divoree that Lisleron here {peakceth of 360.681.)
is intended of fuch divorces [*]as diffolve the marriage & wincule matrimonii, and maketh the () Vid. Seél. 399,
iffae baftard, becaufe they were notjnfler nuptice.  And therefore in Littleton’s cafe though the (If"d‘ '3 {‘:‘ d. C{i' REP* 98. 7.
hufband and wife be divoreced caw/i adulecrii, yet the freehold continucth, becaule the co- 5'5;_?3;“ rg'm dr't’i 3;12*1““'
verture continueth,  And it is further to be .underftood, that many divorces that werce of Bgiﬂm: 319- 321.)
force by the canon law when Littleron wrotc, are not at this da}' in fﬁl‘Ce; for by the {ta-
tute of 42. M. 8. ca. 48, it is declared that all perfons be lawtull (that is, may lawfully marry)
that be not prohibited by God’s ldw to marry, -that is to fay, that be not prohibited by the
Leviticall degrees. a

A man married the daughter of the fifter of his firlt wife, and was drawne in queftion in
the ecelefiafticall court- for this marriage, alleging the fame to be aguinft the canons ; and
it was refolved [#] by the court of common-pleas, upon conlideration had of the faid fta- [#] Tr. 2. Jac. Rot. 1032, Riche
tutc, that the marriage could not be impeached, for that the fame was declared by the faid ?E;d P""r““g _““r"- 8. Acc. M
act of parliament to be good, inafhuch as it was not prohibited by the Levitical degrees, ont. 1. Cro- 228, Acc. Mo,

.y » Yid, Sid. .
et fic.de fmilibus. (1) 9o Sid. 434.)

Sect. 381,
FET que il ont eflate pur A N D that they have an eftate

terme de leur deux <ies, for term of their two lives, is
probaturfic: Chefcunbomequead proved thus: Every man that hath
eflate de frankienement ¢n afcun an eftate of freehold in any lands
terres ou tenements, ou i/ ad e~ or tenements, either he hath an e-
Sfate en fec, ou en fee taile, ou pur {tate in fee, or in fee taile, or for
terme de fa vie demefne, ou pur  terme of his own life, or for terme
terme d auter vie, et per tiel leafc  of another man’s life, and by fucha
ils ont franktenement, mes 1ls leafe they have a frechold, but
n'ont percefl grant fee;s nefee taile, they have not by this grant fee,
ne pur terme d auter vie, ergo, ils  nor fee taile, nor for terme of ano-
ont ¢ffate pur terme de bour vies, ther's life, ergo, they have an eftate
mes ceo eff fur condition en ly for terme of their owne lives, but
en le forme avantdit; cof en ceft this is upon condition in lawe in
cas 8'1ls fieront wafl, le feoffor a-  forme aforefaid; and in this cafe if
vera envers eux briefe de awa/t they (hal do waft, the feoffor fhall

Jip-

(1) 'This paffage expafed Siv Bdward Cako to mneh cenfure, « Tt was firuek out of the third and every following edition to

A count 18- 9

- ! Jrom
ﬁ’, the pIntENELLt was veftored to i place in that edition, and is to be found in all the fubfequent editions, = The following ac- ))M ”’{"?ﬁ )

/ﬂ;:cfﬂ" ¢ althou

g;l.-,___.. i rr""""""‘"""""'l.

‘ “"_";__*;‘Elﬁ;ﬂ_wf;‘twul in the L“”i'i"’:‘.l.]'="3&',5 are_yet prohibited by that, ahd by the Qan¥e ol 32, Ho 8, e, i- )
G LlencemTthd aaleof Wartly and Watktafon, a conTuTtation was granted, whore one had marricd the dangh-

e of thvis circumflance in Burn’s Ecelefinfticat Law, vol, 3. p. 402, 3d edito—** Theré arve feveral ﬂfgl‘ccﬂ,_u];ll_lc\lg,“, 7 P
e 1) Yl - ‘

o

!

Y ‘ ‘

*“ter of JAETler of his former wile 3 which (as Sir John King Luid the argument) is the fame degree of proximity, as the Poas {4 .

:: nc.rght:\ & marrying his father’s brother’s wafe s and this heing exprefaly probibited, the other hJ parity of reafon 1s fo like- ,6,; ' *

N wulds dd:lt had been declared 14, 16 ] in Penuington’s cafe, before the Higl Cmm‘nimaneru. Which point was again arpu- ﬁ? s '

« ed Ty 0, in the cale of Snowling and Nuvley, and cun‘iultutinn granted as Detore, Ililt“’i'tllﬁ.ilullin}: the cafe of Richard Ind ‘f /- ‘,"""’h '

o Parfonggimentioned by lord Coke, 1. Infk, 235, in which it waa ieft determined not to be within the Levitienl degrees, and /.{*’g_,/_/‘ 0} {}7. j’f"

¥ prohibilion granted 3 but a conflultation being awarded on debatey two yeary aflter, that cafe is faid to have been expunged ,,/r“f‘-ﬁdj

¢ out ofghe Firlt Inftitute, by order of the King and Council.  And this wag the very polut in which (prefently after the ma- ‘4 ! 7 #

) king o the ndl) lord Cromwell defired a difpenfation for one Malivy, who was conteacted to hio fitter’s daughter of his late 27 fwﬁu/" 1< YNl

. wite 3 daut che avchbifthop denied it, as couteary to the law u.f le. and gave for venfon, that as fevern) perfons are prohie gk an9 v tﬁ[ 2
bited, Which are not exprefied, bur nnderitood by like prohibition in cqual degrees fo in this eafe, it being expreffed that 4 { J

“the nephew fhall not mary hin uncle wife, it is Implied, that the nicce thall not be married 1o the aunt’ = '
! . ' yo - Hlall i i A hufband, o F
Y GIbG 41204030 Much lefs can it be doubted, whether the like rule concerning parity of reafon, doth not (orbid the uncle "ﬁ'z"t,f?ﬁy;/-ym_,
') r._.

6 L “ to _
.—f"‘/'}"

S ot wIviels



Lib.3.  Cap. 5. - Of Eftates .- Sect. 382,383

Juppofant per fon briefe, quod have a writ of wafte againft them,

‘tenet ad terminum vitee, &c.’ fuppofing by his writ,, guéd tenet

- * mes en fon count il declare coment ad terminum vitee, 8¢, but in this

et en quel maner le leas fust fait. count he fhall declare how and in
what maner the leafe was made.

Pl Com. 560 b. Vid. fct. 345 PRGZWL‘IH‘ ﬁ::‘. By this argument logically drawne_ a divifione, it appeareth, how
fimile. neceflury it is that our ftudent fhould (as Lisleten did) come from one of the unie
verfitics to the ftudie of the common law, where he may learne the liberall arts, and ef-
pecially logick, for that teacheth a man not ongly by jutt argument to conclude the matter
10 queftion, but to difcerne betweene truth and talfehood, and to ufe a good method in his
ftudie, and probably to fpeake to any legall queftion, and is defined thus, dialeélica off feicp-
;{"a probabiliter de quovis themate diffivendi, whereby it appeareth how neceflary it is for our
udcnt,

q7. H. 6. 27. . Suppofant per fon bricfe, quod tenet ad terminum vite, &e.  Thi
and the reft of this fection i1s evident and plaine.

Seét. 382.

Vid. Brad. lib. 5 414 S un Abbe. N mefme le man- TN the fame maner it is,
I- g ! * - ™ - 1 »

So it is of a ner eft, fi un abbe if an abbot make a
(Plo. 242.) bithop, archdeacon,

and other ecclefial. J@it unleafe a un home, leafe to a man for yeares,
‘ticall or temporall g gver ez tener a luydu- to have and to hold to him
Ezfgmf;‘c”:“;i}“;f ,uf; rant le temps que le lef- during the time t]_mt th:e
officer or graduate, ﬁreﬁczbée; en C‘{‘/} c‘d_ﬁ' leflor 1s abbot s 1n this
| or the like. le leflee ad eflate pur cafe the leflee hath an e-
| Refigne  ou terme de [a vie demefne : {tate _for ter-m.of his own
| Joit depofe. Ana. 5 €€ off Jur condi- life: but this is upon con-
g*  “foitis of a tranfla- 2707 en ley, {cilicet, que dition in law, feilicet, That
tion and ceffion. 7 [abbe refigna, om 1i the abbot refigne, or be

Joit depofe, que bien lir- depofed, that then it fhall

roit a fon_fucceflor d'en- be lawfull for his fuccel-

trery, {c. {or to enter, &c.

Sect. 383.
I.IVRE d’A{/&s _[TEM bome poit A LSO a man may
Le-

an’zf“ct;‘}i‘?n"fht“‘". veier en le Livre fee in the Book
: . C rairne ) ’ . <

of ;ing Edward the Thixd, @ Ajg/i,v:z. anno 3[8. of Aflifes, aiz. 3;3_. E[b‘
and 1t is called the Booke E. 3. L p-3. unpica 3. p. 3. a plea of Af-
of Affifes, becaule the greate + : ' .

eft part of the cafes tt%c:rcirm,th d Aﬂ cin C‘{/Z‘ ﬁrme {lfc it t_h.ls form follow-
are upon writs of g« {/3'-‘ e c’?g/ftﬂ: fc111cet, mg,ﬁzlzm‘, An aﬂife of

brought us hath been f{aid T
and which hath beenc citcci % dftﬁ’ de Novel Novel Dfﬁz ‘n - wWas

before, diffeifinanterfortsfuir  {fometime brought a-

Devifa les  tene- port vers Al que ple- gainft 4. who pleaded
ments a venare per fon da al affife, et trove to the affife, and it was
exccutor.  This mutt fust per verdict, que found by verdit, that

laun-

Y mes~et, L.and M. and Roh. . p. 3. vot in L, and M. nor Roh.

' ] L ] ]

¢ to marry his nicce, Whlt‘;h{ though not exprefsly forbidden, is virtually prohibited in the precept that forbids the nephew
:: to marry the aunt; noy in it of moment to allealge, that the firflt ina more favourable cafe, as the nutural [uperiority ia pre-
. ferved § fince the parity ?f r/::q'r;‘:. which is the proper rule of judging, i the very fame, Gibf. 413. But where in the cafe
. of Harrifon and Burwell, ‘T z20. C. 3. in the (piritual courty one had married the wife of his great uncle, this was declared not
N to be within the Levitical degrees s and accordingly, after the opinion of all the judges taken by the king's fpecial com-

mand, a prohibition was granted,  Gibl, 41 3."~Note the cafe of Richard Parfonsy T, 2. Ja. Ro. 1033, avbere a man may marr

the r!f:{wan- of lri.l_qu[ﬁ* g ﬁj}f-r. which is in the editions of 1628, and that f 29 and is bere left orts  See Muor 1266y Manne's eafe,
33+ Ldiz, in the caje of the qvidoav of one Renningtony, avho clabmed a quijm:u s eflatey but avas denied becaufe fhe avas nicer to (he
Jormer avife of Rennington, avho bhad done penance for the incefluons marvinge s but it avas reflved fie Srould bave ber avidony's
eflatey becaufe there nwas never any divoree buad in the life of ber bz/brmu’, though there avas cavfe. Hoby v81. In the eqfe of Horvnrd
10 .Hﬂ"”fﬂ’l b If{/}a 683- | Cl'ﬂ- 224, ;rﬂ"gb, 3‘331 .IH{I e Gﬂ'dl 1e Lot Vs 364. ‘ﬁ;‘df 8Ny 1. :fﬂm'.l 113- 5. MO- tG1. ﬂ}jd . Sj;ﬂf”r.

/ﬁ’:/%df- //'/4;’ Jeet's Lifey x21. Lord Nott. MS.
o 7 U Syplfa] P /h’r / ol —
ﬂfdﬁi fiots AL eaift y e MW/MW/I(
-*4*) [’)4’ thﬁ{: 7 g

# . Iy g B e |
’ N 7.k e .
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Lib. 3.

Paunceflor le plantsf
devifa fes tenements
a wvendre per le de-
fendant, que fuit fon
executory ef de faire
difiribution des  de-
‘nters pur fon alme:
ef fuit trove, que
maintenant - apres 'la
mort le teflator, un
home luy tendift cer-
taine fumme de deni-
ers pur les tene-
ments, mes non pas
al value, et que le ex-
ecutor puis avort fe-
nus les  tenements
en fa main . demefie
per deux ans, al en-
tent de les wvender
pluis chier a  afcun
auter; et frove fuit que
il avoit tout temps
priff les profits de
les tenements a Jon
ufe demefne, fans rien
Jaire pur [D'alme e
mort, &Sc. Moubray
¥ juflice difoit, lexe-
cutor en tiel cafe eff
tenus per la ley a faire
le vender a pluis toft
que 1l purrort apres
la mort fon tefia-
tory et trove eft que il
refufe de faire vendre,
& 7ffint de avoit un de-
Jault en luy, et iffint
per force del devife 1/
Jfuif} tenus d'aver mis
touts le profits I a-
Venants de les tene~
ments al ufe le mort,
et trove eff que il ad

upon Condition. Se&. 381,

the anceftour of. the
plaintife devifed his
lands to- bee fold by
the defendant, who
was his executor, and
to make diftribution of
the money for his
foule: . and it was
found, that prefently
after the death of the
teftator, one tendred
to him a certaine {fum
of mony for the lands,
but not to the value,
and that the executor
afterwards held the
lands inhis own hands

two yeares, to the en-.

tent to fell the fame
dearer to fome other;
and 1t was found that
he had all the time ta-
ken the profits of the
lands to his owne ufe,
without doing any
thing for the foule of
thedeceafed,&c. Mou-
oray juftice faid, the
executor 1n this cafe
1s bound by the law
to make the fale as
foone as he may after
the death of his tefta-
tor,and it 1s found that
hee refufed to make
{ale, and fo there was
a default in him, and
fo by force of the de-
vife he was bound to
put all the profits
comming of the lands
to the ufe of the dead,
and 1t 1s found that
he tooke them to his

* iuflice difoit, not in L. and M. nor Roh.

. lands by

be intended to be of lands
devifable by cuftome, for
the common law
were not devifable (as hath
been faid) : for in this fec-
tion isimplyed a diverfity,viz.
when a man devifeth that his
executor fhal {ell the land,
there thelands defcend 1n the
meane time to the heire, and
untill the f{ale bee made, the
heire may eater and take the
profits. But when the land
1s devifed to his executor to
be fold, there the devife ta-
keth away thedefcent, and ve-
fteth the ftate of the land in
the executor, and he may en-
ter and take the profits, and
mzke fale according to the de.
vife. And here it appeareth
by our author, that when a
man devifeth his tenements
to be fold by his executors,
it is all one as if he had devi-
fed his tenements to his ex-
ecutors to be fold: and the
reafon 1s, becaufe he devifeth
the tenements whereby hee
breakes the defcent. (1)

Mowbr ay. " Yobn
Mowdray was a reverend
judge of the court of conmmon
pleas, and defcended of a
noble family,

Lexecutor en  tiel
cafe eft tenus per la ley
a faire le vender a pluis
toft que il purroit apres

la mort fon teflator,&c.

And the reafon hereof 1s, for
that the meane profits taken
before the fale, fhall not bee
aflets, fo as he may be com-
pcllable to pay debts with
the fame, and therefore the
law will inforce him to fell the
lands as {oonc as he can, for
otherwife hee fhall take ad.
vantage of his owne laches:
but 1f a man devife that his
exccutor fhall fell his land,
there he may {ell 1t at any

“time, for that he hath but a

barc power, and no profit,
And by this cafe it appearcth
what conftruction the law
maketh for the fpeedy pay-
ment of debts, ll‘)md here 18

to bc obferved, that many
words

)

(Latch. g+ Ant, 113. 3. %81.)

(4. Rep. 81. L.}

+ avenants=—prevenantes, L. and M. and Roh.

(1) v. Co. 25. b, Porter's cafe. Breach of condition affigned, becaufe be has not performed avithin convenient Limes Vi, 8 gears,—
Ante 113, cont. that avbere lands are devifed to executors to fell, and one refifesy yet it is avithin 2 v. H, B though it be an interefly and
though the avords of the flatute are, avkere lands are avilled to be fold by executors, awhich gives only u poaver 3 fothere was 4
d;'/ﬂ-rmc: betaueen them—yg9. B 3. v1.  The cafe awasy a avoman feifed of lands in London devifed them to be fold by ber executorsy and

died avithout an beir 3 that devife

prevenied the efebeat aubich the hing pretended to bavey and the executors could enter and [ell,

therefore more than a bare authority paffeds Yet in 1651, on evidence at the bary betaveen Wilkinfon and IWhite, 1his cafe avas Narted y

and lord ehief fuflice Rolls doubted of this opinion, becanfe, be faid, it avas only a defeenty according to the avords of

that it a pmrfr/l)'a bimy that avhen lands are devifed to be Jolid by executors, there no intercfl pafles, as in the laft dlavfe bere—~Lotd

Nott, MSS.

6

Littleton 3 and



Lib. 3.

{,3. Cro. 1g. 23. 2.

Mich. §t. & 32. El. inthe King's
Bench. Crickmer’s cafe adjudge,
Dy. G. E.6. fo. 34 7- E. 64 700

{1. Leo. 194, 10.Rep. 410 Crow
Car. 1835.) 4

ﬂﬁ&,ﬁ%’,{gﬁ
294'/ X

( Ant. 214. b.)

Vid. Scét. 220,

Braél. 1, ¢. fo. 16.17. All. p. 2,
£z B.g. 43, E. 8.1, 43 . E.17.

3. AlL 19, 7. H. 6. 43. 8. H. Frapch woud defaire, i, e. vo,dcfeat or undoc,

6, 23 32. k. 3. Annu. g0, 5. E.
1. Anouity 44
go. Aff, p. 1. 30. Al p. 11,

n1. AllL ga.
(Aut, 207, 4. 1. Roll. Abr. 590.)

W oo added in D, and M. and Rol.

M. nor Roh.

(1} A power of revocation may Be defeated by a defeafapce made at the fame time, or any. time after.
But if'a thing exceutory on its commencement be after executed, it cannot be defeated by a fubfequent deteafance.

, Purchiafe, lord Talhot faid he fhould alwaya ilfﬁ:uux

Curth. 64.

¢, Rep, go. b In the cafe of Cottrel'y

Céjb.-_r;. SR

words-in 2 will doe make 2
condition in law, that make
no conditton in a deed:
As herotodevife lands toan
executor ad wvendendum, 10
if lands be devifed to one
ad folvendum 201, to I, 8. or
paying twentie pounds to Z,
N. thas amounts to a condi-
tions And Crickmir’s cale
was-this,- A man {eifed of
certaine lands holden 1n fo-
cage had rlire two daugh-
ters 4. and F. and devifed
all his lands to 4. and her
helres, to pay unto B. a cer-
taine furmnme of money at a
certatne day and place ; the

money was not paid, and it was adjudged, That

Of Eftates
prife a fon ufe demefie,

. et gfint auter default
en luy. - Per que fuit
adjudge, que le plain-

- tife recovera® Et tf-
Jint appiert per le dit
Judgement, que - per
Sorce del dit devife,
Pexecutor navoit e-
flate ne poyer en les
tenements, - forfque
Jur condition en ley.

Se&. 384.

owne ufe, and fo ano-
ther default in bhim.
Wherefore it was ad-
judged, that the Pl
fhould recover. And
{o it appeareth by the
faid judgement, that
by force of- the faid
devi{fe the executour
had no eftate nor pow-
er in the lands, but
upon condition tn law,

thefe words, ¢ to pay,” &c. did amount

in a will to a condition ; and the reafon was, for that the land was devifed to A. for that

purpofe, otherwife 5. to whom the money was appointed.to be paid, fhould be remedi-
lefle, er intereft reipublica fuprema bominum tofiamenta rata habers ; and the lefice of B, upon

ah aftuall ejeCtment recovered the moitie of the land againft 4.

Ft gﬂ?ﬂl‘ dppfé’?"t per le jzzdgemmz‘ » &9¢. This conclufion upon a judgment
is of great authoritie in law, quiw judiciunt pro werilate accipitury and, asiit hath beone {aid,
Judiciun: is quafi juris dictnnis

H*ER EBY it appear-
eth, that limitations
(which, as hath beene {aid,
Littletontermeth conditions
- law) may be pleaded
without deed ; and the rea-
fon.of oyr author 1s obferv-
able, becaufe the law in it-
lelfe purporteth the condi-
tion, whereof fomewhat
hath bin fard before, and
therfore looke backe to the
conditions in law, orwords
of limitation, and withall
that a ftranger may take ad-
vantage of a limitation, as
hath beene {aid.

Limleton having {poken
at large of conditions in
deed and in law, fomewhat
fecemeth neceflary to -bee
faid of defeafnnces,whereby
the ftatec or nght of free-
hold and inheritance may
be defeated and avoyded.

qu&ef;fﬁnm, Defui

Santia, 18 fetehed from she

o
"

Sect. 384.

+ J0 T mults aunters
| chofes et cafes
y font d eflates fur
condition en la [y,
et en tiels cafes il ne
befoigne d'aver mon-
Sire afcun fait, rebear-
Jant lo condition, pur
ceo que la ley en luy
.mefme purport le con-
dition, &c. |
Ex paucis dictis in-
tendere plurima poffis.
Plus ferra dit de

conditions en le § prb- |

chemn chapter, en Jp
chapter de Releafes, et
en le chapter de Dif~

Continuance.

"

b

A N D many other

things there are of
eftates upon conditton
in law, and in “fuch
cafes hee needed not to
have fhewed any deed,
rehearfing the condi-
tion, for that the law
it felfe purporteth the
condition, &c. |
- Ex paucis dittis inten-
dere plurima poffis. |
- More fhall be ifaid
of conditions in the
next chapter, in the
chapter of Releafes, and
in the chapter of Di-
continuance. '

infelunr veddere. grzadfm.‘ium ¢ff. Thereisa di-

verfitie betyveen inherituncas executed, and inheritances executorie; as lands exccuted bi
livery, &e. cannot by indenture of delcafunco be defeated - afterwards.  And o if a diffei.
{fee roleafe a difleifor, it cannot bee defeated by indentures of defeafance made afterwards ;
but at the time of the releafe or feoffment, &c. the fame may be defeated by indentures of

defeafince, fov 16 s o maxime in law, Que incontinont: fiunt dm cffe- widentur. (1)

folute deed, and making a defeafance, as it wore the face of Traud.

But

T Bt multy auters chofes et cafesy font d’efftntes fur condition ex la leyy not in L. arid
L prochein chapter=—chapitre de difcentsc que tollent entresy L, and’ M. and Roh, ‘

. Rep, 113.=~Sci>

age the pradlice of drawing an ab-



Lib. 3. Sect. 385.

But rents, annuities, conditions, warranties, and fuch like, that be inheritances executorie,
may be defeated by defeafances made, etther at that time, or any time after : and {o the law
1s of ftatutes, recognizances, obligations, and other things executorie,

upon Condition. 237

g0. Afl. pl. 7. 7. E. 4, 29. Blowne
ing and Belton’s cafe, Pl. Com,
131.28. H. 8. Dier 6. 24. H. 8.

15. 19. R. 2. done 10. Albanic’s
cafe, lib, 1. 107, ’

Ex paucis dittis intendere plurima poffis.

Verfes at the firft'were invented for the helpe of memorie, and it flandeth well with the
graviue of our lawycr to cite them. By this verfe of our author, inferences and conclufions
in like cafes are warrantable. _ . o
Laftly, fomewhat were neceflaric to be {poken concerning claufes of provifoes, containing
power of rcvocation, which fince Littleton wrote are crept into voluntaric copveyances, which {5. Rep.3e. 3.Rep. Twyne's cafe.)
pafle by ratling of ufes, being cxecuted by the (%) ftatute of 27. {. 8. and are become verje 'é) 27. H. 8. cap. 10.
frequent, and the inheritance of many decnd thereupon. As if a man fmi_'ed.of lands 1n fee, (10"0- fﬂﬁf?’z-H“b- 348. 9.Rep.
and having iffue divérs fonnes, by deed indented, covenanteth in conﬁderatmn' of fatherly 197+ 1-8€pP-273: 175-)
love, and for the advancement of the blood, or upon any other good confideration, to ﬁan_d
feiled of three acres of land to the ufe of himfelfe for life, and after to the ule of Thomas his
eldeft fon in taile; and for default of fuch iffue, to the ufe of his fecond fon in taile, with
divers like remainders over ; with a provifo that it fhall be lawfull for the covenantorat any
time during his life to revoke any ofp the faid ufes, &c. this provifo be_ing coupled with an
ufe, is allowed to be good, and not repugnant to the former ftates. But in cale of a feoffment, #, s Zop . /1. L1yo0id) o
or other conveyance, whereby the feoftee or grantee, &c. is in by the common law, fuch a 7z, , 2 e / e,
provifo were merely repugnant and void. - /
And firft, in the cafe aforefaid, if the covenantor, who had an eftate for life, doe revoke the
ufes according to his power, he 1s feifed againe in fee fimple without entrie or claime.
Secondly, be may revoke part at one time, and part at another. _ _
Thirdly, If he make a feoftment in fee, or levie a fine, &c. of any part, this doth extinguith
his power but for that part ; whereas in that cafe the whole condition is extin&. Butif it be
made of the whole, all the power 1s extinguifhed ; fo as to fome purpofes it is of the nature
of a condition, and to other purpofes in, nature of a limitation.
Fourthly, If hece that hath fuch power of revocation hath no prefent intereft in the land, (2. Roll. Abr. 263. 1. Roll. Abr.
nor by the ceafor of the ftate fhall have nothing, then his feoffment or fine, &c. of the land is ast.)
no extinguifhment of his power, becaufe it is meere collaterall to the lund, &c Forrer 23, 4 28 B omm o ZarmP>, £ /5.

. - o~ s ? e w/_ .
tiftly, By the fame conveyance that the old ufcs be revoked, may new be created or li. w27 27 =5°~ = " “° 3,

mited, where the former ceafe ip/o faffo by the revocation, without either entric or claime. 7 . W
Sixtly, That thefe revocations are favourably interpreted, becaufe many men’s inheritances
depend on the fame. (1) And here I may apply the abovefaid verfe ;

Libs 1, fol. 173, 174. Digpe's
cafe, Iib. 1. fol. 137.4A1ba§%c’3
cale, lib. ma. fol. 243. Scrope’s
cale, lib. 7. fol 12.13. Sir Frane
cis Engleficld’s cafe.

Ex pauncis diclis intendere plurima poffise

CHAP. 6. Difcents quetollent Entries. Sect.385.

DISCENTS gue DISCENTS which J)ISCENTS.

tollent entries toll entries are This word commeth Miirer, cap. 2. fc&. 5. Braflon,
J : of the Latine word diften. lib. 5.1ol. g70. and 434.
ﬁﬂf en deux magners, in two manners, to dere, id ofty ex loco fuperiore in Britton, fol. 115. 213,

Vide Scét. s.
(Sidl 193- Ant, Ial bl- Anti 163-)

ceft afcavoir, ou dif-
cent eft en fee, ou
enfee taile. Difcents

wit, where the di-
{cent 1s 1n fee, or in fee
taile. Dilcents 1n fee

inferiorems movere ; and in le-
pall underftanding it is taken
when land, &c. after the
death of the anceftor is caft by

en jfee gque tollemt which toll entries are, courfe of law upon the
JR . : heire, which the law calleth a
entries ‘/577::. ,ﬁ" as iIf a man feifed of difcent.  And this is the

noblelt and worthicft meancs
whereby  lands  are  dertved

certaine lands or tene-

come  home  fesfie

de certaines terres

ou tenements eft per

un auter diffesfie, &

i
41
i
1!

ments 1s by another
diffeifed, and the dif=

feifor hath iflue, and

from one to another, becaufe
it 18 wrought and vefled by
the act of law, and right of

blood,

* font—efl, L. and M. and Robh.

(1) Some obfervations will be made in the notes to the chapter of Releafes, on Powers of Revocation, end other Powers dee
riving their efted from the fatute of Ules ~=-——x A reference was made, in note 1, p. 216, A, to thig place, for fome obferva-

tions on the doftrine of Conditions precedent, and Conditions fubfequent.

precedent are fuch ns are annexed to eftates, and mudt, at law, be pu
tion fubfequent is, when the eftate is executed 3 but the continnance of fuch eftate dependeth on the breach or performance
of the condition. Thongh this diftin€tron is often mentioned in conts of cquity, yet the prevatling diftinélion there ia to
relieve againft conditions, where compenfurion can be made, whether they be precedent or fubfequent.”  ‘This oblervation

In 1. Lq. Ca. Ab. 108. it is obferved, ¢ T'hat Conditiong
nétually periormed, before the eftate can vedt,

A condi-

in illultrated and confirmed by the cafes colie@ed under the title of Conditions precedent and fubfequent, in Mr, Viner's

Abridgment j — and fee Francia’s Maxims of Kquity, p, 4
rial points of difcuflion, refpedting the doé@rine
Conditions fubfequent, arifes from thole cafes whe

devifee avithout confont,

:l.ﬂlfl
in the cafe of Pawlet v.

confidered to be app

In general, where a le

Thele cafes have frequently been difcufled in our courts,
in the cafe of Hnvvey v. Afton, Com. Ruf.
precedent and fublequent, alfo frequently

4. and Kaimsg's Princ, of 1.q. 54, 814 ¢ds 17600~ Qne of the moft matca
and different operationa av law and in equity of Conditions precedent and
ve Conditions are aunexed to Dovifis, making them woid on the marriage of the

All the learning upon them in to be found
1260, 1, Atk, 361, and Reynith v, Maeting, 3. Atk, 3}0--—'1‘11#: doétrine of Conditiong

applies to cales avifing on the wefling of pertions and legacies made payable at a fiture

. racy, payable at a future time, is charged upon pevional eftates only, if the perion entitled to it
dies before the time of payment, his perfonal veprefentative will be entitled to it. — On the ot hev hand, it wans liid down,

! Pawlet, 2. Vent. 366. 167, that where a legacy s ch
it dies before the tlnr of payment, it finke into the land for the benelit of the
|

cable to a mixed fund, conliting both of real and perfonal eflate.
Clal‘kt'. e Atk SIDs lovd 1]

But {n Lowther and Condon, a. Atk. 130, Sherman v. Colling

6 I

arged upon veal ellate, if the perfon entitled to
owner of the inheritance,
In Hall v. Tery, 1. Atk. goa, and Van v,
ardwicke (vems to have thought himfelf bound by this rule, aud deereed thole calvn ascordingly . we

y 3+ At 319. Hodgflon v. Rawlon, 1. Vef, 44. hig lerdip des

I'he fnme rule was

puted



‘Lib. 3. . -Cap. 6. - Of Difcents, Sect. 48z,

blood, unto the wortliiclt and ) 4370707 ad iffie et dicth 6F fuch eftate

f h b] d d k“r - . . .
dood of the :3%[?;:., i moruft de tiel eflate feifed, now the lands

therefore it hath not in the foifle, ore Jes tene- difcend to the iffue of

f-;ﬁ’e“}fg”n;}{L‘L{;ﬂﬁ"ﬁﬁﬂ‘ﬁfh;‘l‘ﬁ ments difcendont al the difleifor by courfe

in the civill law; for the ci- z/zze del (12/6{/0)‘ per of law, as heire unto

vilians call him, brf{'!{f{'rfl, gu_f C‘Gfu:ﬁ’ de la /cjf, come him. And becaufe the
-ex teffamento fuccedit in uni : .
werfum jus teflatoris. But by betre a luy.  Et pur law caft the lands or

the common law he 1s only ppp q&fﬂ’ I /f}’ milte tenements upon the 1{ =

: o , .
lrliﬁglﬂi j}“ﬁ‘l‘m}’f‘“"fﬁﬁ‘ th-f'; les terres ou tene- {ue by force of the di=-

agreeth well with the ety- ments fur I'iffue ter {cent, {o as the iffue

molge ot b vos () e el ditet, - commeth 1o the Tinds

for hares dicitur ab heerendo, /I}Zf qiie / ?ﬂ!‘tt’ vient by courfe of law, and

A . b.‘ " a , o a
(Ant. 7 ) Yfffﬂff“’-"*’fff"iﬂ f"f‘”{: }{"" 'ﬁr a les temements pf.’r not by his owne aa‘i,
proximus z:/? Sanguine (i cuy s

ofF hares. So as hee that i courfe de ley, et nemy  the entrie of the dif-
beres, fanguinis oft bares, & per fon fait demefne, {eifee 1s taken away,
Z"'"’g’f""d"““" o solliny L EMETIE 0 diffeifee eff and he is put to fuc a
e??t:*i:f ‘5"’/3‘; :t ?Z;z 20 d;::; tolle, B il o/t f;:;zz's de writ of entrie fur aif-

Suer un bricfed’entre  ferin againft the heire

manners. Hereis anexalt - T g ‘e

and perfect d:i[;,I'iﬁﬂn e by UT d'lﬂfﬂ'ilil envers of the dxﬂ'ezf?r, to r¢-

our author, and yet withall le heire le ({gﬂt’.}’/ﬂ?", cover the land.

plaine and peripicuous. de recoverer la ter-

Now, as a dilcent 1s the .

worthieft meanes to come to 7€ ¥, |

lands, &c. fo hath the heire more privileges than any that by other order or meanes come
‘ to the lands, &c. as fhall appear hereafter.
* Braflon, lib. 4. fol. 162. & 209."  Nysa, In ancient time * if the diffeifor had beene in long poffeflion, the difeifec could
Britton, fol. 115. Fleta, libe 4. 15 have entred upon him. [a]} Likewife the diffeifce could not huve entred upon the feoftee

E:E.:ﬂ E. 3. 21. 1. AM. 13. 20. ‘of the diffeifor, if he had contnucd a {'cnrc and a day 1n quict pofleflion,  But the law is
H 3. Al a32. 9. Afl. 15.29. changed in both thefe cafes, only the dying feifed being an act in law, doth hold at this day,

ATl 5 54. 26. Afl.12. 21. All. and this fecmeth to be verie ancient, for this was the law before the Conquelt,  [4] Porro

28. 43. Allile 17. autem quam maritus fiue lite et controverfia fedem incoluerity cam conjux ot proles fine controver-
[#] Lamb. explicat. fol. 120, 70 fi@ poffidento, Jr qua in illum lis fucrit illata wiventeny eam heeredes ad fo (perinde atque 15 vivus)
accipiunto.

And one of the reafons of this ancient law may be, that the heire cannof fuddenly by en-
téndment of law know the truc ftate of his titles  And for that many advantages follow the
poffeflion and tenant, the law taketh away the entric of him that would not enter upon
the anceftor, who 1s prefumed to know his title, and driveth him to his aélion againgt the

heire that may be ignorant thercot.
- 17, mortdf de tiel ‘j‘latﬂ’ﬁV ¢+ To a difcent that taketh away an entrie, a dving

feifed is neceflarie, as here it appeareth ; but a man to other purpofes may have lands by dif-
cent, though his anceflor died not {eifed, as hath beene fuid before,

| Des terres ou tenements. Thae ts, of fuch tenements as be corporeall, and doe lye
83 E. 3. gard. 162, 6. H. 4. 4. . 07 . q RN : e ' ’ )
39. E. 3. 36. 15. E. 4. 14. F.N.B, 1n liverie, and not of inhentances 1t.'u,rlmuh“ lyc in - grant, as advowlons, rents, commons in
141. Q. 7. H. 4. 12, 5.2.1’11'1'. P gt*ofﬁ:, and {uch llkc, Wh‘l::ll [1:‘:9 inheritances lncurlml‘ﬂ:l“, Al yer are included within
g. 2. E. 3 2. this word (tenements). I:ur difcents of them doe not 1pnt him that right hath to an ac-
tion; and the realon of this diverfitic is, for that houfes {erve for the habitation of men, and
lands o be manured for their fuftenance, and therefore the heire after a difeent Midl] not Le
fuolelted or difturbed 1n them by entyice,

E_ﬂ er un auter dgﬂfz ¢« The like law i3 of an abatement or intrufion, and

of their feoftees, or donces, &c.
(8. Rep. 101.) Upon the words of Littleton o diverfitic may be colle€ted; that if a recoverie be had by A.
againdt

11, H, 7. 19, 40. E, 3. 24.

¥ &¢,oadded n L. and M. and Rob.

pareed from thia rule, and perhaps ghc general ruley, as it vow Randu, s, That when a legacy is piven, charged upon a real
or a mixcd cftate, and payable at a futlire time, nnd there are no oxprefs worddin the will to make it immediately a velted
interelt ; there, if a ftronger implication to the contriry does not arife from the other parts of the will, the court
confiders its being fo charged, and /o payable, a8 circumRances amounting to animplication, tnat the reftator's intention was,
that it hould not w+/4 till the time in which it is made payable. Mot clenrly itis in the teflator’s power to make it immediately
velted and tranfiniflible, though charged upon a real or mixed eltate, and payable at a future time, by ufing exprefs words to
indicate bis intention thatit fhould be fo j—and i’ this can be done by exprefls wordn, there eannot, 1 conceive, be any reafon
why it may not be equally done by implication. Therefore, if there are any clicumilancer or expredlions in a will, from which
the implicatinn, that it was the teltator’a intention to make it i'l]lnll‘lli nuly nvelted lu'};.’ll‘}'. 1Y Ill‘nnyrl' than the impliun[iun
to the contrary, which arifes from ltabeing charged npon i real or wniked fund, and payable st o tature day, it is to he
confidered as a velted and tranfmiflible intcrﬂnj “ﬂtWilhﬂHH{Illlg thole civeomitances, It iy Fonther be "llli‘lUt'l‘, that the
rule laid down in Pawlet's cafe cnunot be conlidered as a pofinve yule of law or cqu ty, but morely an a rule of conlly uflion g
and being fuch, mult neceflarily be inapplicable to every c-fe where the implication, which it tends to cRablifh, is repelled
by a flill Rronger implieation arifing from other circumftanees,  Perhapu it (s not going too far to fay, that much of the dif-
ﬁt;ulty attending the conftrution of wills fa owing to this cireminflunce, that roler, or rather precadents of conflrudtion, are too
often confounded with pofitive or fixed principles of laav or equity.

For the difference between the commonslaw dolrine of cunditiona, and that of the ctvit Liw and canon law, fee the fecond
port of Fulbeck's Paraliel, 7th Dlslogue,

Inthe former part of thefe notes, fome ablervations were made on the leading pointw of the doline of morigages, The
reader will find every thing relating to that comprehenfive fubject, colletted with great indulliy and 1genuity, in a receat pube

lication on the Laqu of Morigages, by Mr. Powells
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Lib. 3. Of Difcents.  Se&t. 386.
againft B. and Beforé execution 3. die feifed, this difcent fhall not take away the entrie of the
recoveror. But if after execution B. had diffeifed the recoveror and died feifed, this difcent
{hall take away the entrie of the recoveror within the exprefle words .of Littleton: dnd fo it
is In cafe of a fine.

(#) A recoverieis had againft tenant for life; wlicre the remainder is ovet in fee, tenant
for lifc dieth, he in remainder entreth before execution,; and dicth feifed, the entrie of the re-
coveror 15 lawfull, becaufe he is privie in eftate ; otherwife it is if the difcent had beeue afier
execution, |
~ A. recovercth an advow{on againft B, in a writ of right, and hath judgement finall; the
incambent dieth ; B. by ufurpation prefents to the church, and his clarke 1s admitted and in-
ftituted ; B2, dieth: A.is put out of pofleflion, and the heire of B. is not fo bound by the judge-
ment cither in blood or cftate but that he fhall prefent: (o) B. levies a fine to 4, of an ad-
vowfonto him and his hetres; after the church becomes véid; B. prefents by ufurpation, and
his clarké 1s admitted and inftituted : this {hall put 4. the conufee out of poffeflion. And the
reafon of thefe two cafes is, for that at the common law; everie prefentation to a church did
put the rightfull patron out of poffeffion, and did put him to his writ of right, whether thé
prelentation were by title or without, and therefore albeit the ufurpation were in both the
faid cafes before execution, yet it put the rightfull patron out of pofleflion. So note a divers
fitic betweene a recoverie of land, and of an advowfon.

L' entrie le dgﬂ:‘"z/t:’(? E_’ﬁz tolle. (1) Herc is one of the privileges which the law giveth
to the heire by difcent of houfes and lands.
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() At the common law if the diffeifor, abator, or intrudor had died feifed foone after the (#) L'eltatute de 32.H: 8. cap. 33,

wrong done, the difleifee and his heires had been barred of his and their entrie without any
time hmited by law ; but now by the ftatute (9) made fince Littleton wrote, it 1s enacted, that
except fuch diffcifor hath been in the peaceable poffeflion of fuch mannors, lands, &c. whereot
he fhall die {cifed by the fpace of flve yeares next after fuch diffeifin, &ec. without entrie or
continuall claime, &ec. that there fuch dying feifed, &c. {hall not take away the éntrie of fuck
perfon or perfous, &c. But after the five yeares the diffeifee muft take fuch continuall claune
as our author hatlh taught us, the learning whereof is neceflarie to be knowne. And 1t is
faid that abators and intrudors are out of this ftatute, (2) becaufe the ftatute 1s penall, and ex-
tends only to a diffeifor, and that was the moft common mifchiefe. £t ad ea quee frequentins
accrdunt jura adaptantnr. ‘

The feoftfce of a diffeifor is out of the {aid ftatute, and remaines as at the common law,
But toa difizifor, the ftatute is taken favourably for advancement of the ancient right: for
whether the diffeifin be without force, or with force, it 1s within the ftatute, And albeit the
ftatute {peake of him that at the time of fuch difcent had title of entrie, &c. or his heires,
yet the fucceffors of bodies politique ov corporate, fo you hold yourfelfe to a diffeifin, are
within the remedic of this ftatute, for the ftatute extendeth cleerely to the predeceflor, being
ditfeifed ; and confequently without naming of his {ucceflor extendeth to him, for he 1s the
perfon that at the time of {uch difcent had title of entrie, .

But if a man make a leafe for life, and the leflee for life is diffeifed, and the difleifor die
{eifed within five yecres, the leffee for lifc may enter ; butif he die before he doth enter, 1t 13
{aid thatthe entrie of him in the reverfion is not lawfull, becaufe his entric was not lawfull
upon the diflciflor at the time of the difcent, as the ftatute {peaketh, But if leflee for life
had died firit, and then the difleiffor had died feifed, he in the reverfion had beene within the
temedie of the ftatute, becaufe he had title of entrie at the time pf the fll.lfffént,- as the _fra-
tute {peaketh, and fo within the exprefle letter of the ftatute, albeit the diffeilin was not 1n-

mediate to him, and the like is to be faid of a remainder, &c.

Briefe d'entrie fur diffeifin, Breve de ingreflu {uper diffeifinam. Of
this writ fomewhat (hall be faid in the next fection.

Sect. 386.

DISCENTS e/l DISCENTS in tayle MORUS‘T de tiel e~

taile que tollent which take away Sate feifie.
entries '*jz If a diffeifor make a gift

nt, ficome entries are, asif aman tagle. and the donce i

bome C_’ﬂ a’?if_%fj c¢ bee diffeifed, and the continucth in fee, and diffeife
the

\

* font—-cfl, L.and M. and Roh.

Vide Seét. 422, 426.

(f) 37 H, 6. 1.

=

Pl, Com. 47. in Wimbefhe’s cafe,

(11. Co. 4&- Mo. 151.)
Mich. 4. & . Eliz. Dier 21g.ac¢

(Poft. 246, 2.}

Vide PL. Coin, 47. ubi fupra,!

Fi N* Bl Igi.’

(1) The outlines of the doétrine contalhed in this chapter are thus fummarily mentioned by Lard Chief Baron Gilbert, in his
Law of ‘T'vnuyesy pe 21— When any man is diffeifed, the diffeifor has only the naked pofietlion, becaufe the diffeifee may
““enterand evi€ him 3 buragaingtall other perfons the diffeifor has a right, and in this refpect only can be faid to have the right

:: of l}nﬂhlnnn, for inrefpedt to the diffeifee he has no right acall.
roffiffionis, becaufe the diffeifec cannotenter upon his poffeflion and evict him, but is put to his

“ hold is caft upon the heir.”

But when a defeent ia caft, the heir of the diffeifor has fus

real allion, becaufe the {iece-

(2) And fo arethe donces and feoffees of the diffeifor, for they come by title, though 'tis a defeafible one.  Note to the 11th

cdition.



13: H. 4- B- g- 33- H- d: 5- bl

per Moyle. 34. H. 6. 11. 2. per §

Curiam. Vide Sc&. 395.
(Ant. 200, b-)

1. E.3. Br, tit. Entrie Cong.137,
(Poft. 241. a. fe€l. 395.)

(Se&. 408, F. N. B.1g92. d.)

19- H-l' 5- 55- g- H- 5- gl

. Braftonlib. 5. fol. 219. b. & 318.

Brit. fol. 264. 265. Fleta, lib, 5.

cap. 35. 5 E. 3. 216.
(*) 22. E. 3. 1. b. 7. E. 3. 25.
r' Nl- B. :9!.

14. H. 4. 40.
(6. Co. 9. b.)

[4] Marlebr. cap. 29. a4. E. 3.
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Cap. 6. .. Of Difcents. Sect.. 386.

the dif;:éntinuce, and dwth 2, 4/ 0r 4 . e :
feifed, this difcent fhall not z ﬂ’f/.:?_f/e-??‘ ona ?ﬂfﬁ)ﬂé’ diffeifor gWCth the

tike away the entric of the la terre a un au-~ {ame land to another
diffeifce, tor the difcentof the  f¢p» en e taile, et 1n taile, and the tenant

;ffmﬁ'L’}‘?lﬁw’ie;?fﬁéﬂfcfn cf‘,':f_ le tenant en le faile in taile hath iflue and
3 y 4 '

beit the iffuc be inby force of ad iffue et moruft -de dieth of fuch eftate

the eflate taile, yet the donece X . :
died not feifcd, of that eftate, ﬁf’/_ t_’/l‘dié’ ﬁ’{/lt’, et {eifed, and the iffueen-

and of neceflitie there muft be ]l{.ﬂﬁé’ enter ; en Céﬂ ter; in this cafe the en-
a dying feifed, as hath beene  pq e Popter Jo diffesfee trie of the diffeifee is
fuid, which 1s a point worthy 2 tollo. of 1l Zz o5 taken a 4 he

of obfervation, and umplyeth 'f/ Oiet'y : fy 4 1 away, .an C'18

many things. " de fuer envers ['iffue put to f{ue againft the
_E?f Cfﬁ_'mﬁ’ Pen= do" o tenant en taile iflue of the tenant in
trie le diffesfee off tolle. yn priefe d’entre fur taile a writ of Entrie
If a diffeifor make a gift difleifin *. _/?}?' dfif’fﬁ?z '

in taile, and the donee hath
ifiue and dieth feifed, now is the entrie of the diffeifee taken away ; butf the iffue die without

iflue, fo as the eftate taile which difcended is fpent, the entrie of the difleifee is revived, and
he may enter upon him in the reverfion or remainder. ,

So if there be grandfather, father and fon, and the fon diflcifeth one, and infeoffcth the
randfather who dieth feifed, and the land dilcendeth to the father, now is the entrie of the
diffeifee taken away ; but if the father dicth feifed, and the lund defcendeth to the fonne,
now is the entrie of the difleifee revived, and he may enter upon the fon, who fhall take no
advantage of the difcent, becaufe he did the wrong unto the diffeifec.  But 1n the cale above-
{aid fome have {aid, that where after fuch difcent to the father, he made a leafe to the jon
for terme of another man’s life upon whom the difleifee entred, that the fon brought an
aflife and recovered; and the reajon that hath beene yeclded 1s, for that the fon had not the
fee fimple which he gained by difleifin, but is a purchafer of the free-hold only from the
father, and the difcent remaine not purgcd. Contrarie it were, as it 15 there faid, if the
fon were heire to the difcent.  But the booke cited there in Fizzberb. tit. title placit. 6. doth
not warrant that cale, and I hold the law to be contrarie, w/z. that the diffcifee in that cafe
fhall enter upon the difleifor, afwell as it the father had conveyed the whole fee fimple to the
fon, for in that cafe alfo the difcent to the father is not purged. If a diffeifor make a leafe
to an infant for life, and he 1s diffeifed, and a difcent caft, the infant enters, the entrie of
the diffeifec is lawfull upon him. More fhallbe faid of the like matter 1n this chapter here-

after in his proper place, Sedl. 393. 3953.

Briefe d'entrie fur diffeifin, Breve de ingreflu f{uper diffeifinam.
"This writ lieth only upon a diffeiftn made to the demandant or to fome of his anceflors, and
of this writ there be foure kindes, The firft 1s a writ that lieth for the difleifce againft the
diffeifor upon a difleifin done by himfelte, and this is called a writ of entrie in the nature of an
aflife. The (econd is a writ of entric fur diffeifin en le per, whereof Littleton heve {peaketh, for
the heire by difcent is in the per by his anceftor: fo it ts if the diffeifor make a feoffment
in fee, a gift intaile, or a leafe for life, for they are in the per by the diffeifor. (*) The third
is a writ of entric fur diffeifin enle por €5 cui ; a3 where 4. being the feoffce of D. the diffeifor
maketh a feoffment over to . there the diffeifec thall have a writ of entric fur difféifin of lands,
8c. in which B. had no entric but by A4, to whom D. demifed the fame, who unjuftly and
without judgement diffeifed the demandant, Thefe are called gradus, degrees, which are to
be obferved, or eife the writ 1s abatable ; for fieus natura non facit faltum, ita nec lex.

The fourth 1s a writ of entrie fur diffeifin in le poff, which lieth when after a diffeifin the
land is removed from hand to hand beyond the degrees ; and 1t is called /n le poff, becaufe the
words of the writ be, poff diffiifinam guam D. injuflé, (¢, feeit,{&c. The formes of thefe writs
you fhall read in the Regiffer and F. N, B. and} therefore it were needleffe to recite them here.
So then a degree is of two forts; either by a& in law, whereof Littleton here putteth an example
of a difcent, or by atof the partic, by lawlull conveyance, as is aforefaid.  But it is to be
underftood, that at the common law, it the lands were conveyed out of the degrees, the de-
mandant was driven to his writ of right, in refpeét of fuch long poffeflion in fo many men’s
hands, which the law doth ever rci%m‘l and favour,  And therefore by the ftatute (a) of
Murlebridge, the writ of entrie in le poff 13 given:s Provifum off ctiam qudd fi alienationes il
de quibus ircrvc de ingreffie dari confuewity pertot gradus fiant, per quot brewve illud in formd priis
ufitata Seri non pofit babeant conquerentes breve ad recuperandam feifinam fuam fine mentione

graduuniy

# ¢r¢. added in L. and M. and Roh,
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gradunm, ad enjufcungue manus per bufufmodi alienationes res tlla devenerit, per breve ariginale, , .
(S per commune ::w{ﬁﬁ_:mz domini regis inde providendum, (e (1) - .

Now it 13 neceflarie to be knowne, what_dothrmake a dcg_rce; Firft, noﬁcﬂgxte rained by Bra@on, ubi fupra. Britton, ubi
wrong doth mukea degree, and Ehcrefurc neither abatement, intrufion, or diffeifin upon dil- fupra. Flcta, ubi fupra. 4. kL, a.
feilin, doth make a degree.  Neither doth everie change by lawfull dtle worke a degree, asif brev. 7go. 21, H.6. 8. '
a bithop or an abbot, or the like, diffeife one and die, where his fucceflor is in by lawtull ritle ;
for though the puarfon bealtered, yet theright remaines where it was, v/z. in the church, and (2-Inft. 155. Stat. Mail. go Poft.
both of them feifed in the fame right, w/z. 1n the right of the church, and thereforein that verie ¢ 413)
cale Bradon [} demuands the queltion, Au faciunt gradum de abbate in abbatem ficiet de beercde [é]EBm&ug hib. ﬁ E}L 321
in beeredem ? Lt widetur quod non magis quam in computadione defeenfus, quia et fi alternatur per- i 1&,?"4.3 8.:.5. - 2. euric 66,
/E.w:z, non propter boc alternatur n’:'gnfm;, _/F:*J /E.’mprr manct.,  And herewich ngccth [r.] Fleta, [c] Fleta, lib. 5.ca p.- 34. 3. 1. 3.

Alfo an eftate made to the king doth make no degree, and thercfore if a difieifor by deed eutric 11. 22 E, 3. 7.
fnroiled convey the land to the king, and the king by his charter pranteth 1t over, the dif~ F- N.B.1g1. k.

{eifce cannot have @ writ of entrie inle per & cudy but 1 ke poff; for the king’s charter is {o (P‘El' 318. 3-,)‘ o6 .
hieh a mutter of record, as it maketh no degrec. 5+ & 2. entrie 05, 7. L. 3. 360.

Allo an cliatc of u tenant by the curteiie, or of the lord by efcheat, or of an execution of an
ufe, by the ftatutc of 27 H. 8, or by judgement, or recoverie, or of any others that come in
in the Poff, worke no degree. [4] Bur a tenancie in dower by affignement of the heire doth [4 36. H. 6. dower 0.
worke a degree, becaufe the 1s 1 by her hufband ; but afignement of dower by 2 difteifor
worketh no degree, butis in the Poff, as berealter thall be faid in his proper place.

When the degreesare padt, 1o as a4 wrle g}f entrie in the Pof doth lye, vet by cvent it may 44- E. 3. 4.5 39- E. 3. 25.
lic broueht within the degrees againe ; as if the difleifor inicolle 4. who mnfeofles B, who in- 6 - 7.6, 3.H. 6. 38
teodes €, or it the dificifor die fefed, and the land difcend to 1. and trom bim to €. now are
the degrees paft; and yet if C.10feoffe 4,01 B. now i1t 1s broughit within the degrees againe.,

I the difleifor make a leafe for hife, the remainder in fee, icnant for life dieth, he in the 0. E. 3. 24,
remainder 15 in the Per, becaufe he now claimeth immediately from the difleifor, and both
theie cffates make but one degree. (2)

Note, the ¢ bee divers other writs of entrie befides this writ of entric Sur diffeifin, where- (F. N. B. 192, a.)
of Lit:leton bere fp::tkcs y 45 a writ of entrie ad terminum g.r:f precterat, 1 mﬁf prﬂwyb, Ineon-

Sfuil: capie, ad communem legem, fine aflenfu capituliy dum fuit infra atatcn, dum non fuit con-
pos mentis, c-nf i witd, fur cul invitd, intrufion, ceffavity, and the like ; and that which hath (8. Rep. 86.)
beene faid of onc, may be applyed toall.

Sectt. 387,

E T rofa, gie en AND note, thatin I a diffeifor make a leafe Dicr8. El 2.253. 7. H. 4. 46.

» . 8. 1'1-.1-15.
BN e yer to a man :.n_ldtulns hetres RS CH 4 e
rzels aifcents qu fuch  difcents | iing ehe tite of 7. &, and 175 248 11 Hq 2

. . . 3 , 4 (1. Rep. 1400 by
t&/[f'??f entrios, 1/ co- \Vthh tﬂke aiﬂ’ay €hn- the leflee dicth, hving /1. §.

wvient que bome ma-  tries,itbehoveththat this fhwll not wke away
A . : Cq th: entrte of the diffetfec,
ruft fese en fon de-  amandiefeifed mhis  hecaufe he that died feifed
L’?{/}f{f CO1e [;li,’ /C’Cj, dcnlei e as Of‘j-ce’ or hlllil bl.:lt Ili{:l'ﬂﬂhﬂld {'}ﬂl}", HHL].
: T 1 his deme! ~_ heiresinthatcafe were added
¢l el “/013 _ ‘“’Fffﬁﬁzg 11 *l§ Clcine 43 of prevent the occupant, for /e Loy 45,
come de fee tarle. Car  feetaile. Foradying  theheirein tharcafe flml{l ot
Y e T _ - huavehis age, asit was adjud-
_z""’: J'}’M}:;th ‘/‘f/w ])Z{?" Ielrﬁd fOI terme 01‘* ecd 1n [J] Lamb’scale (3). [4] Palch.16. Eliz. in communi
Leriie de e, ne pur life, or {or terme of But it hee in the reverfion  banco.

» . . L & M . , T 1ok, (dnt. 41. b.)
erine d’auter vie, ne  another man’s life,  dlele s tenant for hie, S5 ° T Y cong.
and dieth feifed, this difcent 28, FoN. B. 195 m.

an entry_ the tenant for l:fc (.1.).

So it is if there be tenant for life, the remander 1o tatle, the rematader mn fee, and tenant
i tnle differieth the tenane for Tife and dieth faifed, this fhall take wway the entrie of the  te-
nant tor hite,

But it the King's renant for bfe be diffeifed, and the diffortor die feifed, this difcent fhall
not take wway the entrie of the leflee for life, becaufe the difleitor had but a hare eflate of
hrevLold durine the lite of the leflee, and Livfeson fnth, that a difeent ol an ctlute lor terme
ol anotiier man’s lite (hall not take away an enerie (g).

lLH_/M df.‘!)lf_/}lt‘ CoNL (?’L‘_/E’t’. If an infunt bee diffiafed, and the diffeilor di;:
feifed,

q. 1. 7. 25,
iy 0

(llub* 3 d.)

(Poil.2+0. a.)
(Flo. 546, a.)

%o, added 1o and M, and Raoh,

(1) The different doyrrees of titte which a perfon difputfetiing, another of his lands acquives in thaninthe eve of the faw (indcpen.
dontds ofany ainterion nght, necording o the length of time and other cireumflimees which intervene from the cine tuch dipotfetfion
N m;uh;' form dilfereent ;lulgu-uh of pl't:illlllptiﬁﬂ in favour of theutle of the dii'iul[ru[rul‘; aud 1n I!l'npul'liﬂl‘l Wb tl!:lt ]HL‘f'llIn]?li{JI] Lllflt::ull‘h,
b Gtle 1 fhenpthendd the modes by whicl the pollethon ay besecovered varvy 5 and more, or rather diflerent proot 1s sequired
fron the porfon difpoiietiad, to eftabhith his title to vecover. Thus if AL bs diffcifed by Bowlule the poflethron continues i 3,0t s 4
e H,;,{-;”’)‘J,-;/ﬁ'ﬂ.,;:,:.r, Lllli‘lll‘ill!llll'il hy (any l‘igllf, and A, may veftore s pnﬂhlliun, il pur ated doend ['n the pt*fhﬂiulm HI- 13. IJ} .lill
ety on the Lands, vothiour any previous action : it B dies, the pofivilion defeends on the heir by alt of daw, - Incthis eafe e eig
cutiee te the ondd by L ful ey and acquives in the eve of the Liw anappaent 2ig bt of pogfi flron s winddv s fo far pood agaimitvhe por-
fon dillefid, that e by Ialt his righe to vecover the pull‘uﬂiun by entey, and ean only recover st by o ades ad feces “Phe actions uled
i” l!l{:li; s e l‘,il”t‘*l Pﬂ]l‘l'mll‘}' Julillllh, :m[_l l]lt! llligilliﬂ ".'.'Iith h:’ “]ﬂuh [11._- ]HHL‘EULI'IIIH.H H[n‘.nl llh‘HE Qi illﬂit-‘ulh:.n.t, ,!ru L.L“'t.:t.l.\\"r]lfi Of
].‘Jm}r_ Butif A, }w””‘”h thie puﬂbﬂiutl to be with-held fvom him Levond a certin ]w’timl of tine H'ltlln}lt claunime i, m'iut]un iurl;r-
ment ina pollu oy Wionto be given againft hine by default, or upanthe maie 5 o ify being tenaat ity heomaees G difcontinuaned
inall thefecates, 15w nde o the eye of the linw s fhrengthoned, and AL can no longer recover by apoficiory achion, and s ondy remedy
then i by anadbion on theright, Thete fagt aébions wree called Dvwetan ! dctons, in contiadibinétion w Poflefioy ddicue, "They ae
the wltimnte retvuce of the pafon diffeifed ; o that i he fails to by hus vt of sighe within the e nared for the bonying
ot fuch weits, he i remeditels, and the tide of the dufpoficfor is complete. The original wrirs by whicl drominrd] actions are
infhited e eatled Waits of Right,  The dilatonme!s and niceties e ahefie procefles, introduced the Wit ot Athze, “Fhe
bveaton ol thas proceeding: is ortnbured to Glanville, doed juflive to Heney T (See Mis Reeves's Hhiory of the Tunehiih Law,
P bodh, 1) Tewas fonad (6 convenient wromedy, that pedons, to avail themfdves of gy frequently fuppofed or admted
teetnfelves to Le ditterfed by aéls whicle did notin firiétacts amonnt oo dideifing Tlos digleifing being fuch only by the will of the
Py, s el a L dfin by eledion, in oppolition to an adfual diffeifin o it s only adiffeifin as between the difledtorand the diflerlee,
the dilatee il contmuing the frecholder as o all perfons butthedidvifor,  The old books, particdinly the Repoits off Aflize, when
they mentron dalidine, | oroadly relare to thofe cales where the owner adnyies boonfelf diffeifed (See e Burrs v omd fee Bradd, Bib, .
Ly, 1-). A the Erhan | bt s uiu'ﬂ\ wiits of eutry wee Inllulii:dul 11_\' the atsiee, {i 1]11.‘ allire {th Al other l'f:nl ;u'llulil:; h;u“r been i
fnpetiedad by the voodom proccts ol gjettiment, "Ulus wan mtradneed ana mede of tying ttles o linds o the yeipn of Tleny \’]l.
Fram the enfe and expedioon with wlhich the proceedings in it e condudled, it i now boeome the preneral venedy in thefe caten,
Hnnlh, Wi wrote al.ovt the end of the lift centn V) mentions tead L blons us 200 worn oyt of "ﬁ‘". It is ther (]Ily'll|'ll‘ that 1hiy hould
be the cafe, nsomany cales mult Grequently hay e ocaned inwhicha witol ejedtment wannat o fufhicient remedy, Withinthete few vears
paft fome attemipty have heen made to tevive teal adiomne s the molt rem kable of thefe weethe cufe of 'Pitfen vo Clinkey 1eported an
3o Wl gy eqr, and thae of Carloy and Shuttlewoad v lord Donners "Fhe writ ol funimony in thas Il ende odated the it day
ol 1 eceimber, 1774, ) he (unnnons to the four ]illiuhlﬁ to |n*num'd to the eleéhion of the |§I‘:Il‘lll Ilirl?.l.', v dated the aud tlny ol 1\1.1}',
pvo, Fo e fomvmaons the thentmmde his veturn and there the watee vetted, The It inflinee imowhich o raal aétion wis ufed,
s the cale of Sidney v, Peny, Al thefe were adlions on the viohts That pat ol Sie Williwm Black flone's Commentary which
tieats upon el aéhion,, is not the leall valualde pace of that cacelient walk, , :
(=) Booth, in hiv Real Adons 091, makes the Tt devree to confilt in the original wrong s but fin Hemy Finch 262, and M, Juls
tice Blachfone, val, 1. o vo, meree with G Todward Coke Abaravent, diflvifing elcheat, tecovery, elodbion, fuccethion, dower, judge
menty and o third, and every fubleguent feofhisent, we e the Poll, Finchabad.

(15 See nota g, pare L4, .

() Bt 1t wwidl ot 1ade cocwty the entry of a phaogor s fur v to dom it as but the epfare for e fllly o fllitiens wot teone df; endible
efl ey Tord Nott, M. ' )

($) This o by rewiun of the king's preragative, that he cannot be ditafed. See Haob, jaa,
O




Lib. 3. Cap. 6.  Of Difcents. - Sect. 388, 389.

Temps E. 1. Reliefe 12. Dier14. feifed, and after the infant commeth to full age, and the hetre of the diflicifor dic beford

Eliz. 3o8. 4o E. 3. 9. 0. he entreth, albeit he dicd not {eifed of an actuall feifin (1), burot afeilinin law, yet chat dving
(* 24. E. 3. 47, fcifed fhall take away the entrie of the diffeifee.  (*) And yet in pleading the fecond heire
(8. Rcp. gg.—) fhall (as hath becne faid) make himfelfe heire to the diffeilor, and that land fhall not be rea

covered in value for the warrantic made of other lands by the firit heire ; but though the
firft heire had but a feifinin law, yet he 15 within the words of Listleton, for hie was feifed and

died feifed 1n his demefne as of fee.

Sect. 388.
ND thercfore st a &t F" B M, un difeent A LSO, a difcent of

ferfor make a leale . ‘
for yeares, and dic feifed de reverfion, ou a reverfion, or

of the reverfion, this difcent g remamder, ne un- of a remainder, doth

all take away the entn e _ *
gi'lltlhct ll:l?ﬂ'u?'?u;) bﬂCiUfZl l:;z ques tollent entrie *. not take away an en-
b ‘ )

died feifed of the fec and Jfnt que en ticls ca- trie. So as in thofe

i"“‘;}“:ﬂi’“ﬁ‘;ﬁ J;‘kfmlfﬁ’éﬁé Jes que  tollent en- cafes which take a-
5 i - .

upon a ftatute, judgement, or 27288 per force de di- way entries by force
recognizance, und lowt 1.0 frepfs, 1/ covient que of difcents, 1t be-

sate of a remainder. . )
“E:t if he had made a leafe Cf-’kf)’ qic 2?207‘21!/3 _/ﬁ’z"' hoveth that hee di-

for life, and dic feifed of the fre ad fee ef frank- eth feifed of fee and

eri is difcent fhall TeE '
;i;—‘:ifz‘aq::}:; t‘llfé“iﬁn_ic ¢ tenement al temps de freehold at the time

the diffeifee, for that though fo72 mordnt ', ou fee of his deceafe, or of

he had the fee, yet hehad not —x, /4 o Jrarktenement fee taile and free-

the franktenement. (2) | .
So it is of a tenant in @/ temps de fon mo- hold at the time cf

Vide Sc&, 3oz. 393- taile, mutatis mutandis 5 and  papt oy auterment his death, or other-
te, the law doth ever give . 7 Foir .
e h e G o vhe efture of 2220 difeent  me  tolle wifefuch difcent doth

great relpeét to the eitate of
frechold, though it be but for ezzfre, not take away an ¢n-
terme of life. trie

If a diffeifor make a leale for terme of his own hife, and dieth, this d-fcent fhall not rake
away the entric of the diffeifee; for though the fee and frunktenement difcend to the heire of
the diffeifor, yer the diffetfor died not feifed of the fee and franktenement @ and Ltk ron {aith,
that unlefle he hath the fue and franktencment at the time of his deceale, fuch difcent fhalt

not take away the entrie. (3)

Sect. 380.

Y this it appear- TTE M, come ¢ft dit A LSO, as itis faid of

cth, that a dii- o . ) _
cent in the collateral de (/j(‘ﬁ’?zt.f que dilcents which dif-

line doth take away difcendont al iffue de cend to the iffue of them

an entriey as well «sin . e : . » )
the lincall. cewx que moront feifies,  which dic feifed, &c. the

Moront Jeifics, @c‘._ frzf/ﬁfzc* /f" ley oft fame law 1s where they
E5¢. Here (&) im- low ils 1w'ont afcun gﬂzﬁ:’, have no iflue, but the
plicth fee fimple, or  22¢s les temements di- lands difcend to the bro-
tec taile, Jeendont al frere, foer, ther, fifter, uncle, or

uncle, ou auter cofin de other coufin  of him

celuy que moruft feifief.  which dieth feifed.

Sedt.

_"’ e, added in T, M. and Roh. 1 on fee taile et frandtencment al feamps e fonr morioety, not 1 T, and M. nor Roh,
1 &oe, added L. and M. and Roh,

(v) See v Rep, vqou tempe Belzve The oldefl fon before entry dicd aithont iffury the younoefl auill pay tao reliefs, for the death of his
Suther coid the deatnof fus brother s for they both coeve tenants to the lord. So note | thr dath of o portmr [1fd of a feifin in L, 15
ifeent to entite the lord to relie foo=Dy Thorp andd IWilhyy the gramdfather leafed for Iefe amd diced, The father mmikes o feallment of
Ll & dere avith souryantyy the fon flall wot vendir jn wudue toe term of which the reverfion d, Jeends vpon hiney becanfi the futter hod
only a feifin in lucw. 24, K. 3. 49, 1. Now, MS, | *

(:e,)_ Thenceefliny that there thould be & renant ro do the feadal duties, ind the notoriery of title which the difeifor nequited by being
]wrnntrutl to continte during his life in the penecable poflelion of the Tee, and to dic foded of i, aie the grownds upon wineh the Luw
1 indueed to defend the polletion of the heir of the ditfeifor from the entey of the difetfie, and to leave the diffenice 1o his remedy by
uction, But when the difetfor paats with the frechold, thereis no vaemney in the potteflion ; and the polletlion o the ditleiting e con-
fequently the notoriety of it as oft, Thus the principles which apply to the difeent ol an - eftare in polietlion, do not apply 1o the
difvent of an eftare invemainder or reverfion expeant on an eftnte of ficchold,  But they apply when the particular ellie s only foe
yeirs 5o tenant for vears being confidered merely as the baibiff ol the frecholder, and to il“ll' the pofieflion for him, |

(3) But fuppofe the diffeifor in this eafe had conveved the Clate 1o the ule of Bimiddt fo e, remainder to the ufe of his (el and
other fons il withthe immediate reverfion or renuonder to himielt m fee, and thit he dicd without ilue Ly iy it the cme of s de
ceafiy it feemn to bea queftion, whether he in 1o be confidered ns feifed in fee nt the nme of is de caltey foae 1o cntitle lns wife to
dower, See Cordall's cafe, Cro, EL 31q. Tlooker v, Hooler, Cnf’ temp, Taeda, a3 Duncomb, v Duncomb, g0 Tevegage, hioahe laner
eafe, between the eftute of the tenant for life, nnd the fimitation to his el and ather fons, there wias interpofed an hase ot ullees during
thu_ llh‘.: of the tenint for Iih:, for ['rI‘L'ﬁ:I’\'iH[{ the retnnnder to tlu.' fone,  Thiv was held 1o be n v e[l t:fl:llt', A B TRT l‘blt'\.‘unh:tl (he
wife fromdowery and Tord Haedwicke in Hooker v, Hooker admitted this reafoning, ‘1 he pillnge in the tost amd the e
cales cited nbove were mentioned, and great flreth lnid upon them, in the enfe between the hen and nestof Kn ol the Tace Tord ‘T hemond.
In that cnfe, lond lhnlpunlrl _lJf:lll_ﬁ tenant for life, with renmainder to his I and other fons in il male, with the immediite reverfion ex -
pE.‘lrI:I.IH thercupon o hamiell in fee, puid off u itim of 1%, 000!, charped upon the eflate under the trels ofa e o years 5 and aftorsmdy
died inteftote, and without ifue, Nowitiva rule in cepuity, thut when a perfon, havingg o pactial eflate in Jand, i entitled ton fum of money
charged upon i, his vight to the money daes not merge In the Iand, but he niny leep Yeas a fubtifling charee an he eflate g and in
foine {‘Ilh:“i,lr he mankes no ImI'HNIhlI' thl]mhlinn of it m o llﬁ.‘-tinm,it POCs ipon Iiis decende to hin |u'l'lilnn| SN LN Il'nl.ttiw. L'|mn this
goround, 1t win conrended that lord Fgnemonr, upon whom the eftnee degeendod ar Tlord “Vhomaond®s deceate an s hedr e L, taok (e
eftite charged with the 18,000l, for the benelit of the intetiute, reprefenintives, "o thiv it was anfwered, thae the lord Thomond WK
nl‘rlu: time of hiy {h:t':l!lfl.'l, feifed of an eftate for life, with the fmmedinte reverfion in fee s yvetaw e bad no childron biving . the u;u.,:
of hin tluuu:inl‘.i:‘, un:illm e nt lu\:\' ill}lm:tlinllrly Lo L deceale took the landn in £ Mnple iwpoffclion by deteent, he w 4T Im' il
fidered an feifed of an eflate in fee imple jn Fnﬂullinu, mvel eonfequently thae the (8oool, wan to be contidered o meneed i the e
ritunce, _]!I‘II lord cl‘mnﬁ'n:llur l!ntlnlrtl‘, |y Or: .whntn the enufe wan heard, was of opinion, that Tovd “Uhomond war to be cont; -
dered ay fuifed only Lor lite, and vt of cowlv hiy lord (hip's perfonal reprefenutives wero entitled to e 1 8,000l,




I.ab. 3.

JTE M, f fot

[feignior et te-
nant, ¢t le tenant
Sort differfic, et le dif-
[eifor altena a un_au-
ter en fee, et ['alienee
devie fans betre, et
le feignior enter come
enn fon efcheat :  en
C Cﬁ C'(.{ﬁ’ [e dzﬁ’{/ﬁ'c’
poit enter fur e
Jfeignior,  pur ceo que
le feigmior me wvient
g la terre per dif-
cont, mes per VoY

d ’fjﬁ'bmz‘.

Of Difcents.

Selt. 396.
A LSO, if there bee

lord and tenant,
and the tenant be
diffeifed, and the dif-
{eifor alien toanother
in fee, and the alie-
needie withoutifiue,
and the lord enter as
in his efcheat: in
this cafe the diffeifee
may enter upon the
lord, becaufe the

lord commeth not
to the land by dii-

cent, but by way of
e{cheat (1).

heire of the diffeifor dicth without heire, the diffcifee cannot enter upon the lord by ef-

Sett. 390, 391. 240

L. E diffesfee poit en-

ter fur le [feig-
nwor, &Fe. For albeit the
alience of the dufleifor die fei-
{ed, and the lord by efcheat
commeth to the land by alt
in law, yet becaufe the land
difcendeth not to him, the cn-
trie of the difleifee in refpect
of thc efcheat thall not be ta-
ken away. For a dying feifed,
and a difcent, and not a dying
feifed and an efcheat, doth
take away the entric: for (as
hath beene faid) the difcent 13
the worthier utle,  Burin that
cafe, if the lord by efcheat
die {eiied, and the land dif
cend to his heire, that difcent
fhall take away the cntrie of
the diffeifece. So 1t 15 if the 37 H. 6. 1.9. I, 7. 24. b

diffcifor die feifed, and the (Poft. 364. b.)
(Ant, 228, b.)

(F. N. B. 144. 3.)

cheat.  So as theve 15 a diverfitie as touching the difcent, when after adifcent caft, theif-
fue in taile dicth without iflue, and when after a difcent caft, the heire in fee fimple dicth
without heire ; for he in the reverfion, or remainder, upon a ftate tale claimeth in above
the ftate taile, but the lord by efchear claimeth in under the heire wn fee fimple,

]TE M, /f home

Jesfie de certaine
terre en fee, ou en
fee taile, fur condi-
tion de render cer-
taine rent, ou fur au-
ter condition, coment
que tzel tenant feifre
en fee, ou en fee taile,
moruft feifie, uncore
fi le condition  foit
enfremt en lour vies,
ou apres Jour deceale,
cco ne tollera pas | en-
trie del feoffor, ou
del donor, ou de lour
beires, pur ceo que
le tenancie eft charge

Sect. 391.
A LSO, famanbe

feifed of certain
land in fee, or in fee
taile, upon condition
torendercertain rent,
or upon other condi-
tion, albeit fuch te-
nant {cifed in fee, or
in fee taile, dieth
feifed, yet if the con-
dition bee broken in
their lives, or after
their deceafe, ‘this
fhall not take away

the entrie of the feo

oftor or donor, or of

their heires, for that
the tenancie s char-

PON thefe two fece 53. AL 11,24 21 16,12,
tions 15 to bee obferved
a diverfitie betweenc a right,
for the which the law giveth
a remedie by afton, and a
title, for the which the law
giveth no reimedie by altion,
but by entric only (z). For
example, the feoftee upon
condition 1n this cafe hdth
a nght to the land, and there-
fore s entric may be taken
away, becaufe hee may recover
his right by aétion ; bur the
feoffor or donor that hath
but a conduion, his title df
entric cannot be taken away
by any dicent, becaufe he
hath no remedie by action to
recover the lund, and there-
fore it a difcent fhould take
away his entric, it fhould barre
him for ever. And the Iaw
1s all one whether the difcent g3, AT 11, 24
were before rhe condition bro- (44, 205.)
ken, or atter,

(:) When the Tord comes to the land by efcheat, the law only cafts the ficehold upon him for want of a tenant,  The difivifee,
notwithflanding the diffeiting continues the nghtful tenant; and as, by his entry, he fills the pofletlion, the lotd's title, which
wiy only good while a tenant was wanting, muft necetlanly be at an end.

(2) Though by the diffeifin a tortious pofleflion is acquired, it is fo in the prefent cafe, only as between the diffeifor and the

t]i”v”::'t:,

and docs put allelt the eftate of the feoffor on condition; the condition being (o nfeparably annexed and inherent to the

land, as to bind it, jn whoft hands foever it comes,  Sce Ow, (41,



